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NURUL HOSSBIN V. SUKOSAilAI LAL 


20 Cal. 5 


JUDGMENT. 


1892 




Privy 

CouNcir,. 


Their Lordships* judgment was delivered by 

Sir R. Couch : — The suit in this appeal was brought bv the respond- 

‘nipollant Syed Nurul Ilossein’ Mussummat 
liibi baidan, who died uending the aouoal, and is ropresontad liy the prc- 
sent appellants. The plaint prayed for the determination and adjudication 20 C. 1 
of the right of the plaintiff bo and for possession of mau/.a Riiadar Jvhord (P C )=» 

acquired by Dwarka Lai, great-grandfather 19 I.A.’221 = 
of the plaintiff and husband of Mussummat Parbati Koer. with his ancos- 6 Sar PC J. 
U-al money. Dwarka Lai died in 1819, intestate and childless. leaving 203, 
u widow, who entered into possession of his estate. On 

^e doth May 1365. Parbati Koer. described as widow and heiress [4] of 
Rabu Dwarka Das, deoeased. executed a mokhtarnama. by whicli she 
appointed Parsotim Dis. described therein as son of the late .lugger nath 
Pershad, deceased, and her own adopted son. her general mokhtar, with 
power to alienate or sell any moveable or immoveable properties for anv 
consideration. On the I5bh May 1868 Parsotim Das executed a deed of 
sale, by which, in consideration of Rs. 9.575. he sold tlie whole of the 
mauza Bhadar Khord to Mussummat Bibi Saidan absolutely. He is de- 

fk”c u ? ' Seaeral mokhtar and executor under the will dated 

the bbh June 1853, and adopted sou of Mussummat Parbati Koer. widow 

by virtue of a general po wer-of-atbornev," 
and the deed contains the following passage:—” My cli 0 n^ the vendor, 
anJ her heirs and representatives, and I as mokhtar. who am the general 
mokhtar, adopted son, and executor under the will of the vendor, and my 
heirs aod representatives, have now no claim, right, demand, or contention 
m respect to the property sold and the said consideration money against 
the vendee and her heirs and representatives. I as mokhtar have made 
a general renunciation of the same. Such renunciation is legal and valid.” 


Parbati Koer died on the 21st June 1879. Tne heir of Dwarka Lai. 
or Dwarka Das as he was sometimes called, then entitled to succeed to his 
estate, was Lokenath, the grandson of DindyalRam, the paternal uncle of 
Dwarka Lai. Lokenath died on the 2l3b September 1881. leaving Parsotim 
Das. who was the grandson of Behari Lai. his paternal uncle, and the 
respondeat and his five brothers, who were great grandsons of Behari Lai, 
surviving him. On the death of Lokenath a dispute arose between Parsotim 
and the respondent and another person as to the right to succeed to his 
estate, the respondent claiming bo do so on the ground of Lokenath having 

iSiA Petitions for a certificate under Act XXVII 

ibbl) were presented by the parties, and nending the decision of the case a 
compromise was come to. which is stated in a petition to the Court dated 
fh 1882 of the respondent and Parsotim. A division was 

hereby made of the estate, and the material part for the present suit is in 
6be 4th paragraph. That states that Parsotim*Das ’* has and shall have no- 
, with anything that may bo acquired ” by means of a suit which 

oeen instituted by Lokenath boobtain [S] possession of another mauza 
which had been sold, ‘‘or any other case instituted by virtue of the right 
of inheritance to the estate of Dwarka Lai, but that Sheosahai Lai alias 
Tk alone shall derive benefit or suffer losses from the same.” 

ihe first Court properly decided that the plaintiff was not the heir bo 
Ijokenabh. They also held that ha could nob have any right, in conse- 
quenoo of the relinquishment of Parsotim Das in his favour, to recover 
possession of the property in dispute, on the ground that he executed all 


3 


20 Gal. 6 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1892 the documents relating to the alienation by Paihati Koer, ‘^at it was 
mat 21. made with his full consent, and as the reversionary heir of her husbana 

he could not sue to have it set aside and recover possession from the 

Privy purchaser, and also that the relinquishment was collusive. The suit was 

Council, accordingly dismissed. 

^7^4 The plaintiff appealed to the High Court, which decided upon the 

m « t * evidence that the instrument of compromise was executed for a bona fide 
« i a oTi Piirpose, and was nob collusive. Their Lordships think this decision 
19 I.A. 221= Cannot be questioned. The High Court pointed out that, on the death 
6 Bar. P.C.J. as the next heir, succeeded to the property, 

and that the first Court was in error in thinking that Parsotim was 
the reversionary heir of Dwarka Lai. They said they were of 
opinion that the first Court was in error in holding that the effect 
of the admission in the bill of sale would be to deprive Parsotim of the 
right which, as heir of Lokenath. he had of questioning the validity of 
the bill of sale. They also held that there was no proof of any necessity 
that would sanction the sale, and reversed the decree of the first Court, 
making a decree for possession by the plaintifi" of the property claimed, 
except a small portion which the plaintiff admitted the defendant was not 
in possession of. From this decree the present appeal was brought, and 
it has been beard ex parte. 


The learned counsel for the appellant took several objections to the 
judgment of the High Court. The first was founded upon the judg- 
ment of this Committee in JEshe7ichunder Singh v. Shamachurn Bhutto (1), 
where it is said (p. 20) that the determinations in a cause should be 
founded upon a case, either to be found io the pleadings or involved in or 
consistent with the case thereby made, and (p. 24) that the equities and 
ground of [6] relief originally alleged and pleaded by the plaintiff should 
not be departed from. Several cases were referred to as illustrating the 
application of this rule. Their Lordships fully affirm it, but the sub- 
stance of the case in the plaint in this suit is that the sale by Parbati 
Koer was invalid beyond her interest in or power over the estate. The 
plaint, indeed, states that the plaintiff was the heir of Lokenath, and so 
entitled to raise the question. He was not the heir, but it was proved 
that he had the right of the heir, and the defendant was allowed to take 
the same objections as be might have taken if Parsotim bad been the 
plaintiff. Moreover, it may fairly be inferred from the judgment of the 
first Court that this objection was not taken at the hearing before it. If 
it had been, the plaint and the issues might and ought to have been 
mended. It is very unlikely, if it were taken and overruled, that there 
would be no notice of it io the judgments of either of the lower Courts 
Their Lordships are of opinion that there is no weight in this objection. 

The next objection was, that no right passed from Parsotim to the 
plaintiff by the solehnama or insbrumeut of compromise ; that property 
was nob meant bo be dealt with by it. The intention of the 4bb para- 
graph, which has been quoted, appears to be that Parsotim should re- 
alease or convey to Sheoaabai his right of inheritance to the parts of 
Dwarka Lai’s estate which had been sold by Parbati Koer, and for which 
one suit had been instituted and others might have to be. The words 
are sufficient to effect that intention, and to enable the plaintiff bo 
institute this suit. 


(l) 11 M.LA. 7. 
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1 s:;f iH= s 

intenbionaUy caused ^oi-^permiTted^anot’^^^**^^ (COUNCIL. 

deaon W ? ^ declarabion or rapresenbatioo iu the dee ^ Parsotiin iq ® 

Ko: “ Br “ d“' 'r"- 

sold. LTl fs mokh?«. 1 ■“ to the property 

same’* Tberfl fff^Qeral renunciation of the 

Lai rxrhi k k allusion to any right ot Parsofcicn as heir of Dwarka 

oon^truotion oa^e deedTs '’t?' 

faia priuoinal had^L^r!! f J only selling what 

wasaallinartn • • There is no representation that Parsotim 

ofany Lc! whinh and the plaintiff is nob denying the truth 

aXLrainf 'i- represented m the deed. The words " and my heirs 

and referto the Xr °T “■ 1“;” be read with theLntext, 
one of reale bv a The transaetion was the ordioar^ 

there was not ”1?'^’ lordships are of opioion that 

Plaintiff Whieh would prevent the 

Propertf Aat ‘I'asgTT^ Transfer of 

represents that ^'h ^ P®''®°“ erroneously 

and pro es^efto t,. ‘5“'^**°"^®^ transfer certain immoveable property, 

eball at Z ®“®'’ P>^oparty for ooosideration, such transfer 

tfans’feror mav‘’^L°“ transferee, operate on any interest which the 

oontraot nf ^ ^ acquire in such property at any time during which the 

represent tharho “°r ®PPl‘°“'’'o- Parsotim did not 

of his'prinei n» I p "f®,,®'"tl>omed to transfer any other interest than that 
None'^of th ' ^“o*"' “■“'j I*® ‘1‘d not profess to transfer any other. 

Lordshios' o • °.*’1®®*^‘0“® ‘o thej decision ot the High Court can, in their 
Majastv^to '’j sustained, and they will humbly advise Her 

“rajasty to affirm the decree of the High Court aud to dismiss the appeal 

g , Appeal dismissed. 

Solicitor for the appellant:— Mr./. F. Watkins. 
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[8] PRIVY COUNCIL. 

Present : 

Lords Hohkouse, Morris, and Tlannen, Sir R. Gouch and Lord Shand. 

[On appeal from the High Cozirt at Calcutta.] 


Birj Mohun Thakur and another {Petitioners) v. Rai Uma 
Nath Chowdhry and others {Objectors).'* [23rd June, 1892]. 


Safe in execution of decree— Civil Procedure Code (Act XI V of 1882), ss. 311, 313, and 
622 — Applicalioyi by auction-purchaser to set aside sale on ground of his having 
beendeceived as to extent of estate sold — Remedy of auciion.purchaser — Superintend 
dence of Bigh Court. 


A purchaser at a OiurC sale, allegiag that he bad been misled by a misrepre* 
seotaiioQ as to the extent of the estate which he had believed to be put up for 
sale, obtained, on bis petition before coofirmation, a summary order setting 
aside the sale. 


Beld, that the High Court had rightly cancelled this order, exercising its 
authority under s. 622 of the Code of Civil Procedure ; that the purchaser, 
though he would have bis remedy, on bis taking the appropriate one, if be had 
been induced by frtud to pay a larger price than he otherwise would have 
offered, bad no right to apply under either s, 3ll or 313 of the Code of 
Civil Procedure (as they provided only for the particular cases tc which they 
referred) ; and that s. ^2 in the absence of cases falling within those sections 
required that the sale should be confirmed. 


tP., 24C. 682;25C. 155 (159); I C. W.N. 652 (054) ; 18 C.L.J 633 = 18 O W N. 31 = 
20 Ind. Gas. 760; Appl., 27 C. 264 ; R., 29 C. 33 (35) ; 30 C. 155 (188) ; 25M. 244 
(276) ; 17 M. 410 (F.B.) ; lO C.L.J. 492 = 3 Ind. Cas. 436 ; 12 C.L.J. 1 (6) = 14 
o = ® Gas. 193; 12 C.P.L.R. 49 (51); 1 C-W.N. 617 (625); 1 

C.W.N. 626; 1 C.W.N. 633; 13 C.L J. 535 = 15 C.W.N. 685 = 10 Ind. Cas. 
148 ; 18 Ind. Cas. 579 = 24 M.L.J. 205=13 M.L.T. 123 = (I913) M.W.N. 101 : 4 
M.L.J. 87 ; 2 O.C. 67 (71) ; 21 lod. Cas. 774 ; D., 41 C. 323 (340) ■ Cons 28 

C. 324 (332) = 5 C.W.N. 509 ; Disc,, 2 C.W.N. 474,1 ^ 


Appeal from a decree (30bh January 1888) of the High Court 

reversing an order (2lst January 1887) of the Subordinate Judge of 
Bnagulpore. 

At a Court sale (6th July 1886) uuder s. 284 of the Code of Civil 
Procedure, m execution of a decree (16th Septemher 1885), obtained by 
S.bohuDder Panday and others against Dmauath Chowdhry and others on 
a toj" Rs. 20,118, an 8-aona share of a mauza named Colgong 

mthe Bhagulpore district was put up for sale and bought by H^ris 
Mohun Thakur and the other appellant for Es. 33,000. Before the sale 
was confirmed the purchaser applied to the Court by petition that the Lie 
to them might be set aside on the ground that they had been undL a 
ruisappreheusiou as to wha was to be sold, supposing that the wLle of 
the judgment-debtor s mahal was to be sold, and not oLy half otTt Ld 
alleging that IQ consequence of this mistake they had naM ^ 

than the true value of the property. They gave evidence to show teaH 

mis-statement had been made to them [9] on this point bv nr n n u 
of. the judgment-debtors. This applioatiL was opposed bv'the 

debtors and by the decree-holders The Snbordinate Judge Lade Ae^e^ 

asked for. He was o opinion that the allegations of fact mtdrbrthe 
applicants were established ; and that " every Court had • u 

power to see that no party in proceedings beje it. and throb “t® was 

called on to confirm, was induced by fraud or misrepresentaHnn f ^ 
other party to do an act which otherwise he would not have don^” ^ 
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Agamsb the order so made the judgmeot-debtors appealed, making the 
auobioii'purohaaers, who had obtained it, respondents ; the latter appeared, 
bub the deoree holders, who were also made respondents, did nob appear. 

A Division Bench (Wilson and MACniERSON, J.I.) gave judgment 
as follows, oanoelling the order : — 

We think that s. 313 has no application to this case. The operation 
of that section is in express terms limited bo oases in which the judgment- 
debtor has no saleable interest in the property sold. In the present case 
the complaint is not that the judgment-debtor had not a good title to the j 
property sold, but that the purchaser was led into a mistake as to 
what he was buying. Section 311 has no application, for it empowers 
no one but the decree-holder, or one whose property has been sold, to soek 
the intervention of the Court. As to the inherent power of Courts to 
prevent one party to the proceedings before it from taking unfair 
advantage of another by fraud or misrepreseutation, it is unnecessary to 
say anything beyond this, that a Court can in general make orders in a 
suit only as between parties to the suit. A purchaser at an execution 
sale is not a party to the suit, and the only case in which the Court is 
empowered summarily to set aside a sale at his instance is that provided 
forbys. 313. We express no opinion as to whether the view taken of 
the facts by the Subordinate Judge is correct, or whether, if so, the 
purchaser has any remedy. We only hold that the summary order made 
in this case could not properly be made. 

A point was made as to our power to interfere on appeal. The 
Subordinate Judge gives several grounds to justify his order. If it be 
regarded as an order under s. 311 or s. 313, an [l6] appeal lies. If it be 
regarded as an order made under the inherent power of the Court apart 
from specific statutory enactment, we have power to set it aside under 
. s. 622. And under the circumstances, we think we ought to exercise that 
power. 

In the interest of all those who are concerned, we set aside the 
order complained of, not only as between the parties to this appeal, but 
as between all the patties to the order.” 

On this appeal, 

Mr. C. TV. Arathoon, for the appellants, argued that the order of the 
Subordinate Judge was final, as there was no right of appeal from his deci- 
sion made, in reference to s. 312, and refusing to confirm a sale. He 
acted rightly in conducting an inquiry inbo the facts as to the alleged 
misrepresentation before confirming the sale, and his judgment declining 
so to do was sound. 

Begarding applications to sob aside sales, MianJanv. Man 
Hira Lai v. Karimunnisa (2), and Doorga Sunderi Devi v. Govinda 
^andrOf Addy (3) ; and as to the High Court’s power under s. 622, Civil 
^ocedure, Muhammad Yusuf Khan v. Abdul Rahman Khan (4) and Amir 
Massan Khan v. Sheo Buksh Singh (5) was referred to. 

The respondents did not appear. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Hannbm. — It is now conceded that ss. 311 to 313 of the Civil 
Procedure Code do not apply in this case. Section 311 is limited strictly 
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to the decree-holder or any person whose immoveable property has been 
sold,” which the present appellant is not. Section 313 applies to the 
purchaser, and its scope is limited to the case of a person whose property 

is purported to be sold, and who had no saleable interest therein, which 
iS not this case. 

Here there was an order for sale, and the property was put up for 
sale, but there was no order conhrming the sale. Under [11] s. 312, if 
no such application as is mentioned in s. 311 is made, there is only one 
duty left to the Court, namely, to pass an order confirming the sale as 
reprds the parties to the suit and the purchaser. The Subordinate Judge 
refused to do that, and set aside the sale, and directed the purchase money 
to be refunded on certain terms. In so doing be declined to exercise a 
juiisdiction which be had. and exercised one which did not belong to him, 
and consequently his judgment was liable to be reviewed bv the Hieh 
Court under the 622nd section of the Code of Civil Procedure 

It does not, however, follow that the appellant is without remedy 
but he must select the appropriate remedy. Not baying a remedy under 

r-n fPr particular oases named therein be 

still has tbe right to have the sale set aside, if it bo true that he has been 

wonlTL^ve h P’^y ® sum for the property purchased than ha 

would have had to pay if he had not been so deceived 

reasous their Lordships will humbly advise Her Majesty 
tdab this appeal should be dismissed. ^ ^ 

Appeal dhmissed. 

Solicitors for the appellant Messrs T. L. Wilson d Co 
C. B. 


Before Mr. 


20 C. 11. 

APPELLATE CIVIL. 

Justice Pigot and Mr. Justice Beverley 


KED4R Prosunno Lahiri {Defendant) v. Protap 
Talukdar, minor, bv his mother an^nevt pSn 
RA.TMONI Dari and another {Plaintiff,) f 

[23rd April, 1891.] 

Minor-Suit in substance against Minor-Sale certificate, irreaular d.. ■ r ■ 
Decree against widow representing her minor son— tn — 
under — Representation of tninor m suit. share 

A sale certificate expressed a rent decree to have bean m<a.i 
widow aad heiress of K, aad the mother of a miaoc soo ntiT against R, the 

[12] Held, that this description, though irregular .hnJ.T.u ° 
the suit was against the infant, and that the infant’s shaw- *“ substance 

decree. was sold under the 

Hari Saran Maitra v. Rhubaneswari Debt ( 1 ) and 
Chowdhry v. Jugut Chunder Deb (2) followed. ^ ^ ^^<resh Ohunder Wum 

The plaintiflfs sued to recover a 1 anna 15 eundfla oh,.- • 
patni taluk held by them under Mohini Nath Biahi a«;i ^ certain 

obh ers, aUeging 

• Appeal from Appellate Decree No. 1280 of I890 a^lw~17 
Bradbury, Esq„ Judge of Pubna and Bogra, dated the 14th Tni ion of J. P. 

deoree of Babu Ashootosh Sarkar, 2od Munsif of Pubna dated i '^versing the 
(I) 16 0. 40=15 1-.A. 196. ’ ® 1889. 

(2) U0.,g04. 


6 
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obtamed by the landlords and was purol ased ‘ ‘““t 

GrishOhunderLahm, since deceased in ^ by tlio ongmal dcloudant 

Das. The plaintififs further stated tl at ? f Dhugwan 

3 annas 10 gundas share jointly with tL V‘f' possession of tlio 

of the share in suit by the defendant in tlin° dispossessed 

plaintiff's interest in the taluk was soid i*o*Hy ®‘Pout alleged tliat the minor 
in the name of his seryant Dig;mbe °Na„ on H >^V him 

and the father of the major plaintiff then heW IL ‘hat ho 

the name of 4 ugwL Cs oTthe Ofiiirn f f “Undas share in 

and had oyer since heId“e.°cUiye^no«°“‘°''®‘' f ‘ execution sale, 

Chundsr, his son Kedar Prosu 3 Lah^ P“ G‘''®h 

the suit in his stead, and ha denied that eitl^^ ‘^®f®°dant to 

ather of the major plaintiff haTanv n^^^^^^^ ‘he 

the execution sale. interest in the patni at the time of 

PossessbnrtL°n tlltr ‘re"s'o1Vht*V^^^^ -'-e 

whatever right, title, Tfutei® st tt nkiuHff 'Ti°u ‘hat 

from them by the execution sale The s.iif*’ "''® Possessed passed 
Upon appeal the cldm of ih. therefore dismissed. 

sale oertidcate. Ex. A showiue tl^^i^°rh abandoned, the 
acquired by Bhngwan Das a rTho® ?hat the interest of his father was 

contended, howe^r on beha t of hl'nql’'' 

CO party to the reni suit as hi, n, m ‘hst he was 

certiffoato of the 6th luly 18^4 B. the sale 

appellate Court observed as foults 1 ‘Pfc-'ccc® t° Ex. B, the lower 

against Bajmon?Tabi 'tlfe wid" d g pronounced 

and the mother oFa minor To Scuaer Talukdar. 

Chunder TalSdar uoknowo (sic), and against Jadub 

Talukd«;tloThougrione^- Earn Kristo 
tenant Of the taluk • ^aud registered 

arrears of the rent of the natni Z^^^ Ex. B was for a fraction of the 

*0 some of the co-proprietrs Thf f """ frB,otion payable 

but merely the right t tM °ot be sold, 

expresses Who tLn wkrA So much Ex. B 

another form, was the minor nl ' *^be question in 

pufcably he is the only son of Ra^mon*'^ ^ a° 

boy alluded to in Ex B Sunder Talukdar and the 

Sundor’s moiety of t^ patni u'^ mother inherited Kristo 

*e a party to the suit 'Hi<5 m rh P*'°Perly described 

guardian. Of her appointment to 'T '"f ^uP-^u^entad to be his 

«nt suit, there is neither averment nor the purposes of that 

apparently as if she and nof acted and was treated 

pl'afn^M® it™ aa“ho““y I must h’old^Jhit 

Pj»cb^„„ ^ n^t^hold that asm inor 
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erroneously impleaded in his place ; that she has nofc and never had any 
interest in the pabni ; and that the sale evidenced by Ex. B did not 
operate to pass the minor plaintiEf's moietv thereof. He is entitled con- 
sequently to recover such moiety.*’ 

From this decision the defendant appealed to the High Court. 

Ll4iJ Mr. H. Bell and Baboo Bkoobun Mohun Das, appeared for the 
appellant. 

Mr. A. Choivdkry and Baboo Sariit Ckunder Roy, appeared for the 
respondents. 

The judgment of the High Court (Pigot and Beverley, JJ.) was 
as follows : — 


J UJJlxMiiJNT. 

We think, after having heard this matter debated with great care by 
^6 learned Counsel on both sides, that the view taken bv the learned 

.^inHnn to the effect of the irregularity in the des- 

1 R 74 T^ the sale certificate. Ex. B of the 6th of July 

necessary to enter upon a minute examination of the 
authorities which relafe to the subject. It is enough to say that the effect 
of them, and ^tably of the Privy Council case Bari Saran Moitra w 
Bhubaneswan Debt (1) and the Full Bench case Suresh ChLder Wum 
Ghowdhry y Jugut Ghunder Deb (2) must at least be this, that if we arVS 
opinion that substantially the infant was sued, and that substantially exe- 
cution was against the infant’s share, the proceedings were binding against 
that share, and having regard to the terms of Ex. B and to the deLfntron 
under which he appears and his mother appears in that documen^^^^^^^ 

It impossible to doubt that substantially the suit Kr^nTf ’ ^ 

infant as co-defendant through his mXr and ‘ 

as is probable, that she had not then been ann^ (supposing, 

1858). and that the sale was of the infant’s share in nurfiun*n° % ° 

We think that the mode of description of Raimon^ o® 

was not, as her son was aliveS b? takrro"“sU;\t:rsh‘:'i“^f ! 

repraseDtatije capacity when placed od the record She is the™ / 'w ? 

as mother of her infant son, name unknown as waIiL described 

cf her deceased husband, and we think that hieblvi ^'dow and heiress 

as that description was. upon tbroM authoHtt "as 

dure of 1859 it must be taken that that was sufficient to^hfnJfu® 

the infant, and that we are not entitled on the ground of 

lanties [15] of this description to release his estate In onu [i^regu- 

was brought against the infant, the infant’s ^ tbe suit 

decree, and we think, therefore, that the decision of th\ Si 3°)^ under the 

on this point, erroneous, and that it must be set asido 

lower Coort reatored. The appeal will be allowed 

A. A, o. decreed. 
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Before Mr. Justice Pigol and Mr. Justice Banerjec. 


Tin Couri Dassee {Defendant) v. Krishna Bhabini (Plaintiff).* 

[14th July, 1891]. 

TTill — Duress — Por/eiture — Condition of residence. 

A testator by biswill directed that if aoy of the fcmvlc members of bis family, 
either from misunderstaoding or from any other cau?o, should live in any 
other than a holy place for more than three months, except for the cause of pil« 
grimaga, they should forfeit their rights under the will. The plaintiff, a widow- 
6d daughtef iD-lAW of tho testdtor* and a minoti was rcnjcved from his bouse 
by her maternKl relations and brother with the aid of the police, and resided 
for more than three months with her mother : — Held, that under the circum- 
stances the plaintiff’s absence did not work a forfeiture. Clavering v. Ellison (1) 
referred to. 

tR.. 17 C.W.N. 39 (41) = 14 Ind. Cas. 708 ; 11 Ind. Cas. G34.] 

Thb plaintiff, the widowed daughtar*iQ-law of one Sookhmoy Dass, 
and a minor, sued by her mother and next friend to have the will of Sookh- 
moy Dass, her father-in-law, construed and her rights declared. She 
alleged that the defendant, the widow and executrix of Sookhmoy. com- 
pelled her by ill-treatment to leave the family dwelling-house, and that 
under the circumstances she had not forfeited her rights under the will. 

_ The will provided that if any of the female members of the family, 
either from misunderstanding or from any other cause, Cl6j should live 
in any other than a holy place for more than three months, except for 
We cause of pilgrimage, they were to forfeit their rights under the will. 
The defendant contended that the plaintiff having voluntarily leib the 

family dwelling-house had incurred a forfeiture under the terms of the 
will. 

The Court of first instance held that the prohibition in the will 
should be strictly construed, that it was clear that every female member 
of the testator’s family was strictly enjoined to remain at his dwelling- 
, sofi that the testator must be presumed to have known that the 
plaintiff was a minor; his object would therefore be frustrated by condon- 
ing the plaintiff’s absence, especially as she had been taken away by her 
maternal relations and brother by the aid of the police. The lower ap- 
pellate Court found there was no evidence that the plaintiff was ill-treated 
by the defendant, but that there was nothing to show that the plaintiff or 
her friends knew of the prohibition in the will ; that the fact of the plaint- 
iffleaving the house before the will had been established by probate, and 
before she knew what the conditions of the bequest were, could not work 
a forfeiture ; and that although three months had elapsed since probate 
waflgra,nfced, yet the plaintiff was a girl of fifteen and ignorant of reading 
and writing. The testator must therefore be held to have meant that 
desertion of the family-house, when the plaintiff had arrived at years 
Of discretion and was her own mistress, should cause a forfeiture, and that 
ID order to work a forfeiture during her minority it must at least be shown 

1p from Appellate Decree Ko. 708 of 1690, against the decree of H. Beveridge, 

^*^’>^iBtriot Judge of 24-PargaDae, dated the 12th of May 1690, reversing the decree 

iLv . ^oylaeb Obuader Mookerjee, Subordinate Judge of that district, dated the 
ioth of January 1890. 

U) 7 H. L. Oae. 707 (72S). 


1891 

July 14, 

Appel- 

late 

Civil. 

20 C. 15. 


11 



1891 

July 14, 

Appel- 

late 

Civil. 

20 C. 13, 


20 Gal. 17 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


p ^ I- knew of fche condition and allowed her to break it. The 

herefore held that the plaintiff had not incurred a forfeiture, but 
^ Qo!- Qofcitled to the property claimed by her until she com- 
p le wi b the condition of residence. She was accordingly ordered to 
e urn o her father-in-law s house within a month, and upon her so 

doing It was directed that the property should be made over to her 
^rom this decision the defendant appealed to the High Court, 
for the'^appena^^*'^^* (^hose and Baboo Harendra Nath Mitter, appeared 

for th°'re^Zdenl"“''‘ Baboo Saroda Churn MiUer. appeared 

was follows aod Banerjee, JJ.) 




disease we think we must affirm tbe judgment of the lower 
appellate Court, and dismiss the appeal, not unon the firfsf nf i-kii n j 

understanding or for any other reason, live in any ;rher uT 

place for more than three months, she will be deuriLn ^ 

ties "—it would appear that what was contemplated was a wilful^ 
ate, and intentional leaving. Now, in this case ^ 

oironmstances apart frope the fact of tbe girl 'beZ stiM 

It IS found by the first Court, and as we understaL 

that the girl was removed with the assistance of thA ’ ^“«3liioned, 

in what manner the assistance of the “ or 

not appear ; but we are bound to infer that it was nrorA l 

given. There was therefore a plain case of dureTs ab^fchfl H ^ legally 

lug, and we see no reason why in this case havino^^^ ^ 

that the girl is an infant, we should not Crelt ib as^ 

absence of the girl from tbe house where the tLbator 'u® 

We may here refer to the judgment of Lord CamDbell In 
cited before us, Glavering v. Ellison (1). ip whieh^ia In h ° 

lowing passage:-'- Had the children beenUS the fol- 

that their residence abroad under continued duress ^ 

ed a forfeiture, and if their residence abroad mav bave work- 

the imprisonment of their father by Napoleon^ ^he 
saved on this ground, were there a necessity to resort ?n if - he 

that under the circumstances the absence of the eirl «ifh think 

venbion of the direction of the testator, ought not to Ka f contra- 

the forfeiture, as contended for befor; us It I n 
way having regard to the fact [18] that the absence wa^'fnf 
traoted period as nine months, but we think we are nf iik . ® Pi^o- 

nob to treat her as a free agent at the time or subsennA m ^^^e 

however, nob to be understood to hold as matter of law tu are, 

infancy as such would entitle her hereafter to continue f 
the house where she is bound to live under the will *^ay from 

wii^^^we think those 

(1) 7 H, L. Cas. 707 (723). 

12 
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jnterestod in her welfare, relatives or others, with whom she has lately 

been, would he acting very unjustly by her were they, by in any way 

further delaying her return to the house, to risk the forfeiture by her 

the benefits to which she is entitled under the will. The appeal is dis- 
missed with costs. 

^ ^ Q Appeal dis7nissed. 


20 C. 18. 

APPELLATE CIVIL. 

Before Mr, Justice Pigot a7id Mr, J^istice Macphersoyi. 


Aghokb Nath MukhopadHYA (Defendant No. 2) v. Grish 
CHUNDKR MUKHOPADHYA {Plaintiff)* [4th March, 1892.J 

Limitation Act {XV of 1877). sch. 11, art. lOl-Joint Hindu family-Debts of vianager 
— Con/rituhon, limitation in respect of suit for. 

Where money is borrowed by the manager of a joint Hindu family on his 
personal seourity for purposes of necessity, his right to contribution arises when 
he expends the money, and limitation tuns against bia claim from that date, 
and not from the date ou which he repays the loan and releases bis security. 

Sunfcur Pershad v. Qoury Pershad (J); Haw Krisio Roy v. Huddun Oopal 
Roy (2) followed. 

tD., 31 P.R. 1904.3 

The plaintiff sued to recover the sum of Rs. 905-15 from the defend- 
ants, by way of contribution to the amount of three money decrees obtained 
against him upon certain promissory notes executed by him for the alleged 
purpose of raising money for the joint family expenses. The plaintiff and 
the defendants were the sons of one Kashi Nath Mukbopadhya, who died 
in the month of Joiato 1280 (May 1873). The plaintiff alleged that be 
and bis [19] brothers lived in commensality as a joint Hindu family until 
Choitrol289 (March 1883), that the brothers afterwards separated, and 
the defendant No. 3 brought a suit, No. 66 of 1886, id the Court of the 
Twenty-four Pergunnahs against his brothers, for partition and adjustment 
of accounts, in pursuance of which the property was partitioned and the 
brothers received possession of their respective shares ; that while e 
brothers were living jointly, the plaintiff and the defendant No. 1 managed 
the joint estate and the household business between the month of June 
1873 and the month of September 1882, and during this period money 
being required for the payment of Goveromenb revenue and other joint 
expenses, the nlaintiff borrowed from bis wife Mukshoda and her uncle 
Durga Das, the sum of Rs. 400 upon certain band-notes dated respectively 
the Ist Assar 1287 (14th June 1880) and the 10th Assar 1289 (23rd June 
1882), these debts being recognized as family debts in the adjustment of 
the accounts upon partition, and that subsequently in June 1888 decrees 
were obtained against him in respect of the amounts due, and he was 
forced to pay the whole amount Rs. 1,081-12. He now claimed Rs. 811-5 
1 x 000 . the defendants as contribution, with interest at 12 per cent, per 

•AopeaUrom Appellate Decree No. 1732 o£ 1890, against the decree of H. Beveridge, 
Esq., Disttiot Judge oi the 24-Pargana3. dated the Slat of July 1890. affirming the 
fleoiee of Babu Babatty Churn Banerjee. Munsif of Ahpoce, dated the 27th of January 
18 B 0 . 

(1) 6 0. 821. (2) W.B- 194 = 6 B.L.R. Ap. 103. 
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annum, amounting to Rs. 905-15. The first defendant did notenter an 
appearance. The other defendants denied their liability, and alleged that 
t ere was no necessity for borrowing, and that the decrees were collusively 

The Court of first instance held that the plaintiff had shown necessity 
for incurring a debt on behalf of the joint family ; that accounts had been 
taken and filed in the partition suit, and the joint liability of the defend- 
ants had been recognized in that suit, the debts being specified in certain 
petitions filed on the 6bh and 22nd June 1887 ; that the plaintiff by making 
a part payment uoon the promissory note? in Bysaek 1292 (April 1886) 

Tu Durga Das had prevented limitation from running, and 

^at there was no fraud or collusion on the part of the plaintiff or of 

Muk^hoda and Durga Das. and that the defendants were therefore legally 
bound to reimburse the plaintiff. ^ ^ 

Court affirmed this deeision, boldiDg that the 

3 ® disposed of io the partition 

tio^- thtt throM-f?” bonafides [20] of the transao- 

in 1292 and ?h.r ?h k of interest 

estaL 'thf defend, ® bean borrowed for the benefit of the 
estate the defendants must recoup the plaintiff. The uuestion of 
limitation was not argued in either Court. question of 

The defendant No. 2 appealed to the High Court 
ed for appear. 

ed fof ^he” re^pondttr '^PPe^- 

follows Macpherson, JJ.) was as 


JUDGMENT. 

These are appeals from an appellate decree. The nUinUff n .1 .l 
defendants are the sons of Kashi Nath Mukhopadhva Shn ri* 

Prom 1280 to 1289 the plaintiff and defendant No iteVm 
the family. Plaintiff alleges that in 1237 and 1289 he raiL? 
pay certain necessary family expenses.! ncluding Government 
municipal taxes. This money be says he raised on nromiao,^^ i^evenueand 
made in Assar 1287 and one in Assar 1289 • the a^nreoaf**^ ^ofces. two 
them is stated in the plaint at Rs. 400 one of twf amount of 

being in favour of plaintiff’s wife. Mukshoda: the^ other 'twt^'h''- 
favour of Durga Das, her uncle. being m 

The holders of these notes sued the plaintiff .-in i-u« 
obtained three decrees against him for the amount of thrTnif 
and costs, being the sums mentioned in the schedulo f fu 
amounting in the aggregate to Rs. 1,081-12. plaint, 

The plaintiff then brought this suit, claiming frnm l 
defendants a 4-anna contribution to the amount paid hv h* 
decrees with interest from the date of the decrees, viz Junrfi^lft^^ 

The appellants in the two appeals before us n^rv^oi! ^’3 , 

2 and 3, denied their liability, denied that the m’onev ^ ‘^^fendanta 
family purposes, denied that the decrees against nlttirffiff for 
in good faith, und denied that any money would be du obtained 

accounts being taken of his management. Thev did Plaintiff oa 

tion in either of the lower Courts. ‘ op limita- 
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X.] AGHORE NATH MUKHOPADHYA V. G. C. MUKHOPADHYA 20 Cal. 22 

[21} Both the Courts below decided against the uofendants on the 
merits, and gave the plaintiff a decree. In the appeal before us it is con- 
tended that the plaintiff's claim, if any, is barred by limitation. 

The oases of Bam Kristo Roy v. Muddiin Gop'al Boy (1) and Sunkitr 
Pershad v. Goury Pcrshad (2) were cited to show that where money is 
borrowed on the personal security of the manager of a Hindu family for 
family purposes, and is applied by him to those purposes, liis right to 
contribution arises when he expends the money, and limitation runs against 
his claim from that date, and not from the date at which he pays the person 
from whom ha borrowed, and thus releases his security. 

It seems to us that the question is nob merely one of limitation, but 
that a question in the case also arises as to the nature of the plaintiff’s 
right of action. It seems to be the plaintiff’s case that if the money was 
borrowed for necessary family expenditure it follows that the plaintiff, if 
he raised the money on his personal security, was entitle 1, by reason of 
his discharging that debt, to claim contribution ; that is bo say, that his 
personal debt, if contracted to enable him to defray expenses common bo 
him and the other members of the family, became thereby a family 
debt itself. We do not think that this notion is right : it is inconsistent 
with the authorities just referred to. 

No doubt the members of the family might have agreed with the 
plaintiff that if be should raise the money in this manner, they would 
contribute towards the discharge of the liability so incurred by him; but in 
the absence of such an agreement, or of any adoption by them of his act as 
their own, we are unable to see that any obligation was created on their 
part towards him, by reason of his having satisfied the decrees under 
which he was alone liable. 

We do not think that the proceedings in the partition suit. No. 66 
of 1886, can be held to have had the effect of making any of the parties 
to that suit liable to recoup the plaintiff as adopting as their own (as 
between them and him) the debt under his promissory notes. There 
was no adjudication in that suit as bo the debts [22] referred to in the 
petition of the 6bh .Tune 1887, amongst which, no doubt, those of Assar 
1287 were included. It would be giving too strict an interpretation bo the 
terms of that petition to hold that thereby the parties to it other than the 
plaintiff adopted and ratified as their act the making of the notes. It 
lay on the plaintiff to show that this was the meaning and intention of 
the defendant Aghora Na^h when he joined in that petition. By itself, 
it is too ambiguous to justify us in attributing that effect to it ; it may 
have been a mere oversight that the amount then due for interest on the 
notes was included as part of the family debt. 

Bab we think that, apart from this, the plaintiff bad no authority to 
bind the defendants by the part payment of 1886 so as to prevent the 
notes from being barrel, and so render a decree against him possible. 

The result is that, except so far as the plaintiff did pay an^- of the 
money raised by him for family necessities, he has no cause of action ; it is 
admitted that such payment (if made) was made so long ago that any 
claim founded upon it is long since barred by limitation. The suit 
therefore wholly fails, and the appeal must be allowed. We set aside 
the decree of the lower appellate Court and dismiss the suit with costs 
in all the Courts. 

A.A.c. Appeal decreed. 

(1) 13 W. B. 19i-6 B.Ii.R. Ap, 103. (S) 5 0. 331. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


Thakoor Dyal Singh and others {Judgment- debtors) v. 
Sarjc Pershad Misser and another (Decree-kolders) 

[21sfc July, 1892.] 

Execution of decree—Civil Procedure Code ( Act XIV of 1882), s. 257 {a)— Agreement 
sanctioned by Court executing decree — Enforcement of agreement in execution. 

An agreement, which has received the sanction of the Court of execution 
under e. 257 (a) of the Civil Procedure Code, that money due under it [23] 
should be realized as in execution of decree rather than by recourse to aeeparate' 
suit, may be enforced in execution, the Court which would try the regular suit 
brought upon such an agreement being the same Court which would execute 
the decree to enforce its own terms. 

Sadasiua PUlai v. Ramalinga Pillai (1) relied on. 

[F., 13 Ind. Cas. 204=22 M.L.J. 166 (I68)=n M.L.T, 18 = {1912) M.W.N 9 = 119121 

M.W.N. 468; Appp.. 29 P.R. 1908 (F B.) = 6l P.L.R. 1907 = 71 P.W R 1907 : 
R.. 88 P.R. 1904.] JT.n.tt. lyur. 
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This appeal arose out of an order for the execution of a decree datod 
the 2nd February 1878. 

On the 146h No7ember 1887 an agreement was made between the 
judgment-debtors (appellants) on the one hand and the decree-holders (res- 
pondents) on the other, by which the former agreed to pay interest at 
the rate of 12 per cent, per annum from the date of the decree instead of 
6 per cent., the rate allowed by the decree, in consideration of the decree- 
holders giving the judgment-debtors six months’ time to enable them to 
raise money in order to satisfy the amount of the judgment debt The 
agreement was sanctioned by the Court on the IVth November, aod in 
accordance with it, the sale of the judgment-debtors’ properties was; nnof 
poned until the 15th December. 

On the nth April 1890 the decree-holders applied for execution It 
was objected on behalf of the judgment-debtors that the decree-holders 
could not be allowed to recover the higher rate of interest in execution of 
the decree, and that if they wished to enfore the agreement they would 
have to bring a separate suit for that purpose. 

The Subordinate Judge was of opinion that it was quite clear from 
the agreement that it was the intention of the parties that the higher rat 
of interest should be recovered in execution, and that the decree-hold 
were induced to grant time by the promise of the judgment-debtors to n^^ 
the higher rate of interest. Relying upon the Full Bench case of 
Ram V. Dasrath Das (2), he disallowed the objection and ordered ex"^”^ 
tion to issue. 

On appeal the District Judge upheld this order. 

The judgment-debtors appealed to the High Court. 

Baboo Digamher Ghatterjee, for the appellants. 

Mr. C. Gregory and Baboo Ahinash Ghunder Banerjee, for th 
pondents. ’ ® 



• Appeal from 
District Judge 
Ghunder Chowdhty 

(1) 15 B.L.R. 363 = 24 W.R. 193. 
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X.] BAM CHUNDER SADHU KHAN v. SAMIR GA^^I 20 Cal. 2S 

[34] The judgment of the Court (Prinsep and Baneiuee, JJ.) was 

as follows: — 


JUDGMENT. 

We think that this case is concluded by tbo judgment of their 
^^hipB of the Privy Council in Sadasiva Pillai v. Eamaliiifia 
Ptllai Cl). The agreement entered into between the parties is not on tlie 
record before us, but it has been found by the flrst Court, and this 
finding has not been questioned in any further proceedings taken in the 
case, that the parties intended by the agreement arrived at that the 
mgher rate of interest should bo recovered in execution of a decree, 
that is to say, in the present case that in consideration of abstaining 
from bringing the properties attached to sale, the judgment-debtors 
agreed to pay to the decree-holder interest at the rate of 12 per cent, 
per annum from the date of the decree, instead of 6 per cent., the rato 
allowed by the decree, and also the parties intended that the money 
recoverable under this agreement, that is to say, the sum due on calcula- 

interest at the higher rate, should be recovered in execution of 
Their Lordships of the Privy Council in the case referred to 
held, on the authority of Pisani v. The Attorney -General for Gibraltar (2), 
that the parties should be held to the agreement that the questions be- 
tween them should be heard and determined by proceedings quite contrary 
0 the ordinary cursus curioe ; that is to say, applying this to the case before 
U8, that the parties having come to an agreement which received the 

Court of execution under s. 257 (a), Civil Procedure Code, 
that the money due under that agreement should be realized as in execu- 
lon of decree rather than by recourse to a separate suit, the execution court 
Js competent to realize the money on the application of the judgment- 
creditor in the manner agreed upon, the Court which would try the regular 
suit brought upon such an agreement being the same Court which would 
execute the decree to enforce its terms. Tbo appeal must therefore be 
dismissed with costs. 

Appeal dismissed. 


20 C. 25. 

[25] APPELLATE CIVIL. 

Before Mr. Justice Maepherson and Mr, Justice Beverley. 


Ram Chunder Sadhu Khan {Defendant No. 1) v. Samir 
Gazi iPlaintif) and another.* [22ud July, 1892.] 

of auciion.ptcrchasers — Sale set aside by an ex parte 
decree and afterwards confirmed— Notice. 


Tha plaintiS and the defendant purchased the same tenure at successive sales, 
oeia in execution of two decrees under the provisious of e. 59 of Act VllI of 1869, 
or arrears of rent due in respeot of diSereot periods. Defendant's sale was first 
point of time, but was set aside on the judgment-debtor obtaining an ex parte 
qaoree a gainet the defendant. Thesuitwas, however, restored and ultimately 

Affho,‘*‘w ^ against the decree of Baboo 

the ^*th Ghose, Subordinate Judge of Jessore. dated the 5th of May 1891, affirming 

Jogendro Kath OfaoBOi Moosif of that district, dated the 7tb of 

(1) 16 B.L.R. 883-24 W.R. 193 (197). (2) L.R. 6 P.O. 516. 
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f;o^rrrh^a*rn-:;ir.l --.u^he™ , had accrued 

plaintiff. 

22 A. 168 = 20 A. W.N. 31.] 


The plaintiff sued to obtain possession of 23 bighas of land 
anuertaining to a jama of Rs. 47 standing in the names of the defendants 
10 and 11 and of one Oamid Gazi. and to have his right thereto 
bv virtue of his purchase at an auction sale on the 9th August lba4. 

It appeared that the jama had previously been sold by the landlords 
in pursuance of a decree obtained by them against the tenant for arrears 
of rent for a period preceding 1288, and was purchased by the defendant 
No 1 on the 13ch November 1883. In May 1884 the defendants 10 
and 11 and Hamid Gazi obtained an ex parte decree setting aside the 
sale, and shortly afterwards the jama was again brought to sale by the 
landlords in pursuance of another decrei for arrears of rent due for the 
years 1288 and 1289, and the plaintiff purchased at that sale. An 
objection ou the part of the judgment-debtors was disallowed on the 7fch 
February 1885. 

[26] On the 28th February 1885 an application on the part of the 
defendant No. 1 to have the ex parte decree of May 1884 set aside was 
rejected, but this order was on appeal reversed and the case was remanded 
for trial on the merits on the 21st April 1885. On the 20th July 1885, 
however, the plaintiffs in that suit (the defendants 10 and 11 and 
Hamid Gazi) withdrew the case, so that the purchase of the 13th 
November 1883 remained undisturbed ; the defendant No. 1 then entered 
upon the land and obtained rent decrees against several tenants of tbe 
mebal. 

In consequence of this dispossession the plaintiff sued to establish 
bis title under the sale of the 9bh August 1884. The defendant No. 1 
claimed priority by virtue of his purchase of the 13bh November 1883, and 
charged that tbe decree, in execution of which the plaintiff purchased, 
was collusively obtained. 

The Court of first instance decided in favour of the plaintiff’s purchase, 

principally upon the ground that tbe defendants appeared to have been privy 

to a fraud of the judgment-debtors by reason of which the suit to set aside 

the sale of 1883, at which the defendant No. 1 purchased, was withdrawn. 

Tbe lower appellate Court upheld this decision upon another ground, 

observing : — " I am of opinion that the purchasers at the first sale should 

be taken to have constructive notice of tbe second decree ; and that they, 

having neglected to protect the tenure from the second sale by depositing 

the decree-money, cannot now deprive tbe plaintiff, apparently a bona 

fide purchaser for value, of the fruits of his purchase. The defendant 

should have enquired as to whether the landlord’s dues in respect of 1288 

and 1289 bad been paid, or whether the landlord had obtained a second 

decree or not. Such an enquiry, if prosecuted with ordinary diligence 

might have presumably led them to the discovery of the real state of 

things, that is, that tbe tenure was to be sold in execution of a second 

decree, and enable them to protect it from such a sale. Having failed to 

do so, they should not be considered to have, in the eye of equity obtained 
a right superior to that of the plaintiff.” ^ . . oniainea 
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X.l RAM OHUNDER SADHU KHAN v. SAMIR GAZI 20 Cal. 28 

The defendanfe No. 1 appealed to the High Court. 

Baboo Srinath Das and Babu Hara Prasad Chntterjec appeared for 
the appellant, 

C/iTint Mitter appeared for the respondent. 

L27j The judgment of the High Court (Macpherson aud Bever- 
ley. JJ.) wag as follows : — 


JUDGMENT. 

This is a suit between two purchasers of a tenure at successive sales 
for arrears of rent. The tenure was sold on each occasion under the 
provisions of e. 69 of the Rent Act (VIII of 1869); and the question 
is whion of the two purchasers has the preferential title. The facts are 
shortly these. The landlord obtained a decree agaiust his tenant for 
arrears of rent for a period preceding 1288. Subsequoutly he obtained 

T 1000 • tenant for Che arrears of 1288 and 1289. 

in 1«83, in execution of the first decree, he caused the tenure to be sold 
and It was purchased by the defendant No. 1. who is the appellant in this 
Uourt. The tenant, the judgment-debtor, then obtained an cx parte decree 
against the auction-purchaser, by which that sale was set aside ; and after 
It had been so set aside the landlord, under the second decree referred to 
above, caused the tenure to be again sold in execution, and it was on this 
occasion purchased by the plaintiff. Subsequent to the last sale the 
auction-purchaser, the defendant No. 1, on an application to the Court, 
got the suit in which the ex parte decree had been made against him 
restored, and after restoration it was dismissed in consequence of the 
judgment-debtor, who was the plaintiff in that case, withdrawing the claim. 
It has been found that both the plaintiff and the defendant, the pur- 

under the two decrees, were bona fide purchasers, and 
that there was no fraud or collusion on the part of the defendant appellant 

in connection with the ejcparie decree either as to his allowing it to be 

made m the first instance, or as to the restoration of the suit in which it 

subsequent withdrawal of the claim in that suit. 

.. lower appellate Court has decided in favour of the plaintiff on 

0 ground that even if the first sale had been actually subsisting at the 
time when the second sale took place, as the rent was a charge on the 
enure, the purchaser at the first sale, who must bo presumed to have had 
no ice of the second sale, ought to have paid into Court the amount that 
was due under the second decree, and bad the sale stayed, and on that 
ground the Subordinate Judge considered that the plaintiff had an equit- 
able Mght superior to that of the defendant. 

j - ^ ^rni^® unable to concur in the view taken by the Subordinate 
JUQge, The effect of the subsequent dismissal of the suit to set aside the 
» the same as if it had been dismissed in the first instance, and as 

utnenrsb sale had never been set aside. We must take it that theca; 
pane decree was made without the knowledge of the auction-purchaser. 

rADf ^ thstt the suit in which it was passed was properly 

resDored, there being no evidence to the contrary, and the Court below 

in Tk/ defendant was not guilty of any fraud or collusion 

la one matter. If, therefore, the first sale must be regarded as subsisting, 
c seems to us clear that the tenure could not be sold a second time 

‘*®°*‘®® J"®®*! which became due, not during the 

^“® *^® No. 1. but at a time antecedent to his 

parohase. The title vested in the purchaser at the first sale, which was 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Bancrjee. 

Rajbullubh Sahai {Decree-holder) v. JoY KiSHEN Pershad 
alias Jot Lal {Jiidgment-debior) and Khoob Lal {Ohsector)* 

[29tih July, 1892.] 

Limitation — Execution of decree — A-p^lication for iransmtsston of deaec — Step.in.aid of 
execution — Proceedmgs bona fide in Court xoithout jurisdiction— Limitation Act 
{ZV of 1877), s. 14, pora, 3 . 

On the 2Qd March 1687, S obtained a mortgage decree against P in the Court 
ol the Itiunsif of Hajipore. On the 9lh September 1887 S applied for execution, 
and on the 7th November 1887 the mortgage propert; ^asBold by the Hajipore 
Oouct. On appeal, on the 2nd September 1890, the High Court set aside the sale 
on tbo’gcound of want of jurisdiction. Thereupon, on the 6ih September 1890, S 
applied to the Hajipore Court to transfer the decree foe execution to tbe Munsii’s 
Court at Muzafiaipur. On the 19bh December 1890 iS applied for execution to 
the Muzaflarpur Court. L, who had meanwhile purchased the mortgaged pro- 
perty from P, objected that the application was barred. 

that the application was not barred, as the application of the 6th Septem- 
ber 1890 was a step-in-aid of execution, and also as s. 14, para. 3 of the Limitation 
Act, clearly applied to the facts ol tbe case, and under it tbe decree-holder was 
entitled to a deduction of all the time occupied in executing the decree in tbe 
Court having no jurisdiction, tbe application having been manifestly made in 
good faith. 

NUmony Singh Deo Biressiir Banerjee (1) distinguished. 

Latchman Pundeh v. Maddan Mohun Shye (2) referred to. 

• Appeal from order No. 293 of 1891, against the order of B. G. Oeidt Eso Dip 
trict Judge oiTirbut dated the 22i.dol July JS91.rever.bg the order ol Babu Begin 
Bebary Ghcse.^Munsii of Muzaflarpur, dated the 23rd of May 1891. ^ 

(1) 16 C. 744. 

. !'>d ■ 


afterwards duly confirmed, and he bought the tenure free of any charge 
which lay upon it at the time of the sale. We think that the defendant, 
even assuming that he had notice of tbe subsequent decree and of the 
sale in pursuance of it, was not bound to discharge the arrears of rent for 
which that decree was obtained, and by so doing to protect the property. 

It has been argued before us that the decision of the lower appellate 
Court ought to be upheld for the reason given by tbe Subordinate Judge 
that the equitable considerafcion in favour of the plaintiff ought to prevail* 

Its is said that if the defendant had taken possession under his pur- 
chase that might have afforded notice to the plaintiff, and might have bad 
the effect of preventing him from purchasing ; or that if after the second 
sale had taken place the defendant had intervened, the plaintiff might have 
got the sale at which he purchased set aside, and at all events recovered 
the money he had paid. But conceding that the defendant might have 
done that, we do not think that he was in any way bound to take that 
course ; and it does not at all follow that he had any notice of the second 
decree or of tbe sale which took place in pursuance of it. We cannot say 
that there is any higher equity in favour of the plaintiff, and we think that 
as the first purchaser of the tenure the defendant is tbe person in whom 
tbe title is vested. 

[29j Under these circumstances we must allow tbe appeal, set aside 
the decree of the lower Courts, and dismiss tbe suit with costs throughout. 

A. A. C. Appeal decreed. 


(2) 6 C. 613. 
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RAJBULLUBH SAHAI V. JOY KISBEN PKRSHAD 20 Cal. 3d 


On the 2nd March 1887, RaibuUubh Sahai obtained a mortgage 
^oree against Lala Joy Kishen Parshad in the Court of the Munsif of 
Hanpora. The decree direotad that if the [30] mortgage monav were 
not p^d by the 2nd September 1387, the mortgaged property should be 
, i the 9bh September 1887, the decree-holder applied to the Munsif 

mortgaged proparbv was sold on the 
7bh November 1887. On appeal the High Court set a^ide the sale on 
^e^^ 22nd September 1890 on the ground that the Munsif’s Court at 
Happore had no }uri3diction. The decree-holder then applied on the 6th 
September 1890 to the Hajipore Court to transfer the decree for execution 

1 QQA Munsif at Muzaffarpur. and on the 19th December 

1890 made his present application for execution to the Muzaffarpur Court, 
iho respondent Khoob Lai, who had meanwhile purchased the mortgaged 
property from the judgmant-dsbtor. Lala Joy Kishen. objected that the 
application was barred. The Munsif held that the application of the 6th 
September 1890 was a step-in-aid of execution, and, having been made 
within three years from the application of the 9th September 
1887. was within time. He also held that the decree-holder was 
entitled under the Law of Limitation to deduct all the time from the 9th 

Tqqa • 2Dd September 1890. if not the 6bh September 

1890, in computing the period of limitation. He therefore disallowed 
the objection and ordered execution to issue. 

On appeal, the District Judge held on the authority of the case of 
Ntlmony Stngh Deo v. Birressur Banerjee (l) that the application for 
transfer of the 6th September 1890 was nob a step-in-aid of execution, and 
that the application of the 19th December 1890 would be out of time, even 
iJ the period fromtheOth September 1887 to tbe 7tb November 1887, 
the date of the sale, were deducted, as having been spent hona fide in 
making another application for the same relief which the Court for want 
of jurisdiction could not entertain. He therefore reversed the order of the 
Munsif and dismissed the application for execution. 

The decree-holder applied to the High Court. 

Baboo Abinash Chundcr Banerjee, Baboo Jogesh Okunder Dey and 
•oaboo Satish Chunder Ghose, for the appellant. 

Bal^o Mdhaheer Singh, for the respondents. 

following (PRinsep and Banerjee, JJ.) delivered the 
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JUDGMENT 

District Judge in appeal that execution of 
cue decree m this case is barred by limitation. 

Q A ^ould seem that execution of this decree was deferred until the 
^ud of September 1887, time having been granted to the judgment-debtor 
up to that aate. The decree-holder applied for execution on the 9bh 
p ember 1887 by sale of the mortgaged property by the Court of the 
n The sale was accordingly held ; bub on appeal to the 

^nd September 1890 that the Hajipore 
flaniT uo jurisdiction. The decree-holder then applied on the 6bh 

September 1890 to the Hajipore Court, which was the Court which 
5?® decree, to transfer it for execution to the Court having 

iQ?k execute this decree was next made on the 

iMth December 1890 to the Court of Muzaffarpur. 



( 1 ) 16 0 . 744 . 
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On thesG facts the District Judge has held that execution is barred 
by limitation. He has calculated the period from the 9bh Seoteiiiber 1887 
a? most favourable to the decree-holder for a starting point in calculating 
the period of limitation, and he has next found that the application for 
execution being made on the 19th December 1890, was made after the 
period of three years allowed by the law. and was barred. The Munsif 
whose judgment was under appeal had held that the application made by 
the decree- holder on the 66h September 1890 to the Court which passed 
the decree to transfer it for execution to the Court which had jurisdiction 
bo hold the sale was an anplication within the terms of the law of limita- 
tion, and was a step taken in aid of execution of the decree, and that 
consequently execution of the decree was not barred by limitation. The 
District Judge on appeal set aside this order on the authority of the case 
of Niimony Singh Deo v. Biressur Banerjee (1). 

We think that the District Judge has misapplied this case, which 
relates to an entirely different matter. It was there held that the appli- 
cation to transfer the decree for execution to another Court was not an 
application to execute the decree. But it was [32] nob held in that ease, 
nor was it any part of that case, that it was not an application amounting 
bo some step taken in aid of execution of the decree. Ccnsequenbly, that 
case is no authority for the order passed by the District Judge. There 
are cases on the other hand in which an application (or the transfer of a 
decree for the purpose of execution has bsen considered bo be asbep-ln-aid 
of the execution [see the cases of Latchman Pundeh v. Madda 7 i Mokun 
Shye (2), Collins v. Mania Bakhsh (3), and Krishnayyar v. Venk^ 
ayyar (4)]*. 

We would also observe that under any circumstances the execution 
of the decree in this case was not barred by limitation, for the case clearly 
comes within s. 14, para. .3 of the Law of Limitation, and the decree- 
holder is entitled to a deduction of all the time occupied in executing the 
decree in the Court having no jurisdiction, it being manifest that such 
application was made in good faith bo the Court, which only in second 
appeal to this Court was found not bo have jurisdiction. The order of 

first Court must therefore be restored, and the appellant will be entitled 

to his costs in this Court and also in the lower appellate Court, 

Appeal allowed. 


• See also the case ot Velltya v. Jagana>ha, 7 M. 307-£d NoU 

(1)16 0,744. ,3)6 0.613. (3) 9 A, 384 " 6 M. 81. 
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RAM nOVATj BANKRJEIi V. HAM HARI PAL 

20 C. 33, 

APPELLATE CIVIL. 

B^ore Sir TV, Oom^ir Petheram. Kt., Chief Juaticcy and 

Mr, Justice Ghose. 


Kam Doyal Banbrjee { DAcrce - holder ) v. Ram Hari Pal {Judguient- 

debtor ).^ [1st August, 1892.1 

Ctcil ProMdtire Code {Act XIV of 1882). ss. 244 (c), 257-.4, 253.^Adjustment of decree 
out of Court^Instabnent bond. 

A kistbaodi or instalment bond w*s executed by way of adjustment of a decree. 
oiS*® certified to the Court in ac30fdanoe with the provisions of 

ss. 257. A and 258 of the Cade of Civil Procedure TTcH [33] that a Court 
executing the decree was not competent to take oognizanoe of the kistbundi 
undet s. 244 of the Code, and that the decree must be executed, notwith* 
standiDg the adjustmeote 

Jliabar Mahomed v. Moian Sonahar ( 1 ) explaioed and distinguished. 

C-l’.i-J- 91(<)5) = 14 C.W.N- 367 (360)= 4 Tnd. Cas. 

n2 480 = 8 C.W.N. 395 (398): 16 C.L.J. 101 = 16 Ind.Oas. 972 (973) ; 

27 P.L.R. 1905 ; D., 7 C.W.N, 54.] 


Ram Dotal Banerjee, the appellant, applied in the Court of the 
Munsif for execution sf a money-decree against the judgment-debtor Ram 
■tlari Pal. The latterfileda petition of objection, stating that he had 
executed a registered kistbundi or instalment bond in favour of the deoree- 
k 1 amount of his claim together with costs, and claimed bo be 

liability under the decree. The kistbundi was not cer- 
tined to the Court. 


.. decree-holder denied all knowledge of the kistbundi, but admitted 

at he had authorized his gomastah Kunj Behari, who had since abscond- 

K 1 .A 4 .U sfcspa to recover the amounts due on decrees. The Munsif 

” A ^ instalment bond had been executed by the judgment-debtor, 

and that the decree was thereby satisfied. He held accordingly that the 

eoree-holdor could nob bo allowed to proceed with the execution of 
the decree. 

The decree-holder on appeal contended that the kistbundi, not having 
ew made with the sanction of the Court, was void under s. 257-A of the 
nru Procedure. The Judge held, upon the authority of Jahbar 

^omedy. Modan Sonahar (1), that this contention must fail, and 
Up eld the order of the lower Court. From this decision the decree-holder 
appealed to the High Court. 

Baboo Kishori Lai Gossain appeared for the appellant. 

Baboo Jadub Ohundra Seal appeared for the respondent. 

The judgment of the Court (Petheram, C.J., and Ghose, J.) was 
aa follows 
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JUDGMENT, 

This appeal arises out of an application for execution of a decree for 
hwney. Upon the application being made, the judgment-debtor put in an 
Djeotion to the effect that he had executed a kistbundi in favour of the 


nu. • ■^T***’**^ from oM«)t No. 339 of 1891, tha ordac of R. R. Pope. Eeq. 

T- . o( Hf>oghly, the 36th of Juno 1891, affirminct the order of Baboo 

»o Nam Naadi, Munsif of Sacampore. dated the lit of April 1891. 

(I) 11 C. 671 
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docree-holfler for the amount of his claim, and that therefore the decree 
could not be executed. It [34] appears that this satisfaction or adjust- 
ment of the decree, whatever it may be called, was not certified to the 
Court, but, notwithstanding this, both the Courts below have held that, 
by reason of the kistbundi having been executed, it is not open to the 
decree-holder to execute the decree. 

It seems to have been contended before the Judge of the lower 
Court that the instalment bond, not having been made with the sanction 
of the Court, was void under s. 257-A of the Code of Civil Procedure, 
and the learned Judge overruled that contention, relying upon a decision 
of this Court in Jhabar Mahomed v. Modan Sonahar (1). It appears upon 
the proceedings in this case that the arrangement which resulted in the 
execution of the kistbundi in question was come to, not between the 
plaintiff and the defendant, but between his servant Kunj Behari and 
the defendant, and there was some discussion before the Court of first 
instance whether the act of Kunj Behari was binding upon the decree- 
holder. 

The Munsif determined this question in favour of the defendant, 
and it does not appear that any question of that sort was raised before 
the Appellate Court. The only question therefore that we have to deter- 
mine in this appeal is, whether by reason of the execution of the kistbundi 
the decree-holder is precluded from executing his decree. 

Section 257-A of the Code provides that “ every agreement to give 
time for the satisfaction of a judgment-debt shall be void, unless it is made 
for consideration and with the sanction of the Court which passed the 
decree, and such Court deems the consideration to be under the circum- 
stances reasonable. 

“Every agreement for the satisfaction of a judgment-debt which 

provides for the payment, directly or indirectly, of any sum in excess of 

the sum due or to accrue due under the decree, shall be void unless it is 
made with the like sanction. 


Section 258 provides “ If any money payable under a decree is 

in pursuance of an 

agreement of the nature mentioned in s. 257-A, the deoree-holder 

.aiunm... h.. tan talttna .. .lo»»W. 11 .bnll no, t, 

Modan Sonahar (l) it would appear that after the plaintiff had^oUainJd 
his decree, a compromise was come to bv tha narfmo n 

accordance with this compromise an instalment Lnd “ 

favour of the plaintiff; but the fact of the dL?™. n executed m 

fled was not certifled to the Court and 

a suit to recover the money due on the bond P\ainbiff brought 

referred bo the High Gourb^were first tfie questions that were 

institution of a separate suit on the instalment would bar the 

the uon-sabisfaotioD of the judgment-debt conqHf aud seco?td. whether 

for the bond, and the opinion of tha HioK n ^ a valid consideration 
bond upon which the auirrs broughfwa. instalment 

for the satisfaction of the judgment^debT ^ive time 

-dfhaUlm^rovi^^ 

(1) 11 C. 671. 
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bindiag apeement between the judgment-debtor and creditor for extending 
the time for enforcing tbe decree without the sanction of the Court, and 
that these provisions were nob intended to prevent parties from entering 

o Aft contract for payment of the judgment-debt bv instalments. 

and that any such fresh contract could only be enforced by a fresh suit. 

«« question before us as to whether a fresh suit would lie 

upon this instalment bond. The only question that we have to determine 

It-T fu the adjustment of the decree (for we think we ought to take it 
that the execution of the instalment bond was in fact an adjustment of 
the decree) not having been certified to the Court in accordance with 

ij'® judgment-debtor to contest the right of the 

aecree-holder to execute the decree in accordance with the Procedure Code. 

ihe last paragraph of s. 258 provides that “ unless such nay- 
mentor adjustment has been certified as aforesaid, it shall not [36] be 
recognized as a payment of adjustment of the decree by anv Court exe- 
cuting the decree.” This paragragh was in substitution* of tbe last 
paragraph of 9. 258 as it stood in Act XII of 1879: "No such nayment or 
as afoMsTid recognized by any Court unless it has been* certified 

u to the expression “anv Court” which was used in the 

Old Act. there were many conflicting rulings of the different High Courts 
upon the effect to be given to payment or adjustment of decrees, which 
naa not been certified to tbe Court charged with the execution of decrees,— 

^oromanand Khasnabishv. Kkepoo Paramanick (1). Hor7nasii Dorabji 

Ay?li Jamseiji Vania (2). Haji Abdul Bahiman v. Khoja Khaki 

Arttt/i (S). It was m consequence of these conflicting rulings that the 
legislature found it necessary to alter the last paragraph of s. 258 and to 
suDSfiitute m its olace the paragraph as it now stands. 

Ama alteration was made by s. 27 of Act VII of 1888. 
p A before us that under s. 244 (c) of the Code of Civil 

rrooedure. the Court executing the decree is bound to taka cognizance of 
. ^ justment of the decree by the kisfcbundi bond as a question relating 

BO BUft exeoution, discharge, and satisfaction of the decree; but it will be 

paragraph of s. 258 expressly declares that any 
^oun executing the decree shall not recognize any payment or adjustment 
OU6 of Court which has not been certified to the Court. Reading thore- 
rore 8.J44 with the last paragraph of s. 258, it seems to us that the Court 
raoucmg the decree is not competent to take any cognizance of the 

^iscDundi said to have been executed by tbe defendant by way of adjust- 
ment of the decree. 

aaf bemg 80 , we think that the order of the Court below must be 

805 aside, and the case remanded to tbe Court of first instance, with a 

laJf® that Court should execute the decree in accordance with 

law. The costs will abide the result. 

Case remanded. 


(1) 10 0. 864. 


(3) 10:b. 166 
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[37] APPELLATE CIVIL. 

Before Sir W. Gomer Petheram, Kt., Chief Justice, aiid Mr. 

Justice Ghose. 


Muddun Mohun Sircar {Opposite Party) t). Kali Churn Dey and 

ANOTHER {Petitioners).^ [5bh August, 1892.] 

probate— Person claiming interest in the estate of Oie deceased— Interest sufficient to sup- 
port applicaUoK to revoke probate — Revocation of probate— Probate and Administra- 
tion Act (V of 188D, s. 69. 

Where the heir ah intestato of a deceased person has entered into a contract to 
sell the property of the deceased, and has received the greater part of the consi- 
deration money, the purchaser from such heir is a person claiming to have an 
interest in the estate of the deceased within the meaning of s. 69 of the Pro- 
bate and Administration Act, and is entitled, upon a will being set up and 
proved at variance with bis interest, to apply for revocation of the probate of 
the will so set up. 

Komollochxin Dutl v, Nilrutlon Mundle (1) followed, 

[Appr., 28 C. 587 ; R.. 8 C.W.N. 748.] 

Hurro Mohun Sircar died on the 28th June 1890 (15th Assar 
1297). having (as was alleged) on the previous day made and executed 
his last will. On the 12th July 1890 Muddun Mohun Sircar applied 
for probate of the will under the nrovisions of Act V of 1881, stating in 
his petition that he had been apnointed the sole executor under the will 
on behalf of all the legatees, and that ho was willing to act. On the 4th 
August 1890, Bishtu Charn Sarma Sircar, who was one of the heirs 
ab intestato of the testator, appeared and filed a caveat alleging the will 
to be a forgery, and prayed for a month’s time to put in his objections to 
the apolication for probate, and the 4th Sentemhor was accordingly fixed 
for the hearing of the suit. On the 25th July 1890. Bishtu Charn had 
executed in favour of Kali Churn Dey and Srinath Dutt a byana 
patra or deed of earnest money agreeing to sell to them a portion of the 
prorertv which in the event of an intestacy would come to 
sum of Rs. 300, out of which the document recited that Rs. 
actually been paid. The byana patra also recited the fact that Muddun 
Mohun Sircar had set un a spurious will which the executant Bishtu 
Charn being a poor man had no means of onposing, and he had therefore 
[38] fixed upon selling his share in the properties mentioned in the 
schedule, promising to execute a kobala on receiving the balance of the 
purchase money. Bishtu Charn further covenanted not to oppose any 
steps which the purchasers might take to have the will set aside. On 
the 29bh August, however. Bishtu Charn, without the knowledge of the 
purchasers, filed a petition of compromise, relinquishing the rights of 
himself and his heirs in the pronerties left by Hurro Mohun Sircar, on 
the ground that he had come to know that the will was genuine, and on 
the 30bh August probate was issued to Muddun Mohun Sircar ex ptir^e. 

On the 6th September 1890, Kali Churn Dey and Srinath Datt filed 
a petition, nraying for revocation of the probate on the ground that a fraud 
had been practised upon them bv Bishtu Charn, who had withdrawn ms 
opposition to the will four days before the date originall y fixed for the 

• Aoooal from OriginRl Decree No. 46 of 1891, against the decree of T. D. Beightoa 
SsQ District Judge of D%oos, d^ted the 26th of January 1891, 

(1) 4 C. 360. 
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learnt that the matter bad been disposed of on the 30tb August, and alleg* 
ing at the same time that a fraud had been practised upon them both by 
Bishtu Gharn and the applicant for probate. The learned Judge of the 
[40] District Court, however, so far as one can gather from the record, 
instituted no enquiry as to the genuineness of the hyana patra transac- 
tion. and without any evidence assumed that the paim was true, 

and acting upon that assumption and upon such materials as were then 
before him, he came to the conclusion that a fraud had been practised 
upon the respondents, and that the probate must therefore be revoked. 
He accordingly revoked the probate and fixed a day for the hear- 
ing of the matter in the presence of both parties. The present appeal 
is by the applicant for probate. Muddun Mohun Sircar ; and the main 
ground that has been urged before us by the learned vakeel on his behalf 

is, that the respondents Kali Churn Dey and Srinath Dutt have no 
locus standi in this matter, and that the order made by the District Judge 
recalling the probate is therefore illegal. 

The argument that has been addressed to us turns upon s. 69 of the 
Probate and Administration Act (1), which states that “ in all cases it 
shall be lawful for a District Judge or District Delegate, if he thinks fit, 
to examine the petitioner in person upon oath, and also to require further 
evidence of the due execution of the will, or the right of the petitioner to 
the letters of administration as the case may be, and to issue citations 
calling upon all persons claiming to have any interest in the estate of the 
deceased to come and see the proceedings before the grant of probate or 
letters of administration, ” and so on. 

It has been contended before us that the respondents Kali Churn 
Dey and Srinath Dutt did not acquire, by reason of this hyana patra^ sup- 
posing it to be genuine, any such interest in the estate of the deceased as 
to entitle them to come in and oppose or apply for revocation of the pro- 
bate. In the case of Konioilocliun Dutt v. Nilrutton Mundle (2) a Divisional 
Bench of this Court was of opinion that a purchaser from the heir of a 
deceased person has an interest within the meaning of this section, entitl- 
ing him to come in and apply for revocation of the probate of a will said 
to have been executed by the deceased, and the opinion thus expressed 
has never been dissented from ; and I may say that I agree with it. The 
principle of this ruling applies to the present case, and it seems to us that 
if it be found upon enquiry by the District Judge — an [41j enquiry 
which has not yet taken place — that Bishtu Churn actually entered into 
a contract to sell the property of the deceased to the respondents, and re- 
ceived the greater part of the consideration money, the respondents have 
acquired an interest in the estate, such as would entitle them to come in and 
ask for a revocation of probate, if it were improperly granted. As matters 
stand at present, there is no evidence on the record to show that this ^ 
deed of hyana patra is true, or that any consideration really passed under 

it. 

We think, therefore, that the order of the District Judge must be set 
aside and the case sent back to him with directions that he should deter- 
mine upon evidence which the parties may adduce, whether or not this 
hyana patra is true, and whether the earnest money mentioned in it pass- 
ed, before he proceeds to determine the question as to the authenticity of 
the will propounded by the petitioner. The costs will abide the result. 

A. A. c. Case remanded. 


(i) Aot V of 1881. 


(3) A 0. 360. 



X.] H, MOHUN CHUCKERBUTII V. NAIMODDIN MAHOlIEl. 20 Cal. 42 

20 0 . 41 . 

APPELLATE CIVIL. 

Before Sir W, Gonicr Pcthcram, Kt., Chief Justice, and 

Air. Justice Ghosc. 

Huri Mohdn CHyCKERBUTTI {Dc/cuiant) v. N.lI.MUDms 
Mahomed {Plaintiff).* [Sbh August, 1802.J 

{XV of 1877). s, 4. sch. II, art. 23 . 5i (f^)~Lwulatwn Acc 

Balkaran Rat v. Oobind Nath Tiiuari (1) distinguished and doubted. 

: 27 C. 814 (818) =4 OWN 818 • 28 C 427 
N^*8V-T/nd*=r ^ Cas. l7 K : 

S;ISi;r » ' •« rA !"iS.. Z [I” a 

orimmal proceedings against him in the course of which he was sentenced 

that upon appeal he had been honourably 
acquitted by the Sessions Court, that he had been put to great expense in 

^^^*56 of action accrued on 
Rtl acquittal. The plaint was filed on the 

ocn 1890. but was insufficiently stamped, and on that day the Munsif 
ordered that the amount of the deficient Court-fee should be paid within 

ItVon amount of the stamp duty was paid on the 12th May 

loyu, and the plaint was duly registered, but the period of limitation 

Q 7 > 7 \ second schedule of the Limitation Act {XV 

01 1877} had by that time expired. On this ground a preliminary 
jeotion was taken by the defendant at the hearing in the Court of first 
nstanc^ J^he Munsif held, upon the authority of the case of Balkaran 

^<3^^ Tiwari (1) and the interpretation there placed upon 
8. 04 of the Code of Civil Procedure, that the plaint must be taken to have 
een presented on the day the deficient stamp was paid, and dismissed 
e suit upon the ground of limitation. This decision was reversed on 
appeal by the Subordinate Judge, who distinguished the ruling of the 
Uahabad Pull Bench, and remanded the case for trial on the merits, 
decision the defendant appealed to the High Court, 

Baboo Dehendro Nath Banerjee, appeared for the appellant, 
dent^"^* Moulvi Mahomed Yusuf, appeared for the rospon- 

The judgment of the Court (Pbthbram, O.J., and Ghose, J ) was 
as loilows : — 

fx^ from Order No. 285 of 1891, sgainst the order of Babu Rabi ChUDdra 

uangooly. Subordinate Judge of Dacca, dated the 19th of June 1891, revareinff 

January 1891 Ohundi Churn Sen, Muneif of Munsbigunge, dated the 9th of 
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JUDGMENT. 

This is an appeal against an orJer of remand passed by the Subor- 
dinate Judge of Dacca on the 19th June 1891. It appears that the 
plaint in this case was presented in tbs Court of first instance on the 6th 
May 1890; but, it being found that it was insufficiently stamped, the 
following order was recorded : — “ The plaint having been filed insuffi- 
ciently stamped, ordered that the deficient court-fee be paid within seven 
days.” Within the time appointed, the plaintiff paid the deficient Court- 
fee stamp, and the [43] plaint was duly registered ; but it so happened 
that during that time the period within which the plaintiff was bound to 
institute his suit under the law of limitation had expired, although, upon 
the date that the plaint was originally presented, it was within time. 

Objection having been raised by the defendant on the score of limi- 
tation, the Munsif held that the plaint should be regarded as having been 
filed not on the 6bb May 1890, but on the subsequent date when the defi- 
cient Court-fee was paid, and that therefore the suit was barrod by limi- 
tation. He relied on the Full Bench case of Balkaran Rai v. Gobind Nath 
Tiioari (1), which deals with a memorandum of appeal that was presented 
to the Allahabad High Court. 

The Subordinate Judge, upon appeal by the plaintiff, has held that 
the suit is within time, and that it should be taken to have been insti- 
tuted on the 6th May 1890, when the plaint was first presented, and he 
has accordingly directed that the case should go back to the Court of 
first instance for a trial on the merits. 

The present appeal is by the defendant against this order. We think 
that the Sub-Judge has taken a correct view of the matter. By clause 
(6) of s. 54 of the Code of Civil Procedure, it is provided that the plaint 
shall be rejected " if the relief sought is properly valued, but the plaint is 
written upon paper insufficiently stamped, and the plaintiff, on being re- 
quired by the Court to supply the requisite stamp paper within a time to 
be fixed by the Court, fails to do so.” 

Now, in this case the plaint was not rejected by the Munsif, and he 
could not do so because the law regalres that the Court shall call upon 
the plaintiff to supply the requisice stamp within a fixed time, and it is 
only if the party fails to comply with the order of the Court that the 
plaint is to be rejected. The plaintiff did comply with the order of the 
Court within the time appointed, and the plaint was duly registered. 

We think that under these oiroumstances the suit should be taken 
to have been instituted on the day that the plaint was presented, that is 
to say on the fith May 1890, to the proper officer, [44] as provided by 
3. 4 of the Limitation Act (2). This is the view that was adopted in the 
case of Mussumat Begee Begum v. Syud YtLSuf Ali (3), and this also is the 
view that was expressed by the Judicial Committee of the Privy Council 
in the case of Skinner v. Orde (4). In this latter case, the question that 
was raised was. whether a person who had asked for leave to sue as a 
pauper, but who subsequently, pending the inquiry into his pauperism, 
paid in the requisite Court-fee, should be taken to have instituted his suit 
on the day when he filed bis pauper petition, or on the day when the Court- 
fee being paid the plaint was numbered and registered as a plaint. It 
was held by the Judicial Committee that the suit must be admitted to 
have been instituted when the application to sue as a pauper was filed. 


(1) 12 A. 129. 

(3) 6 N.W.P. 139, 


30 


(2) Act XV of 1877. 
(4) 2 A 241. 
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and they observed as follows (1 ) • i • . . 

what has happened is nob ub a 1 nnlik fh ^ analogy 19 not perfect, 
in nractiofl in Tnrli,»n n #. A ^ which so commonly happens 

and the the plaint 
ZZted ^nto a n^ The plaint is not 

orieinal date on f o“ly. hub remains witli its 

of fn the G^urt, and becomes free from the objection 

189o'm»,l^w«ll‘’h"’'' mAdeby the Court on the Gth May 

iu aaiven be regarded as an order of amendmout of the pUint with 

of a Dlaint^f^ ‘be return 

by the Srurt ®“bsequeut presentation and acceptance 

J ““st-tiite a fresh institution of the suit See 

cJiariVefAl ^3), Greesh Ghunder Singh v. Pran Kishcn Bhutta- 

charjee W and Bam Goomar Shaha v. Dwarkanath Basra (5). 

Benoh pleader for the appellant relied strongly upon the Full 

that h Balkaran Bat v. Gobind Noth Tiwari (6) ; but 

staL, 1 >-efereuoe to a memorandum of appeal whiou perhaps £45] 
the oL A plaint dealt with under s 64 of 

Gen^ .t' “b^erve that the view of the Aliahabad High 

fK« ' expressed m that case, has not been adopted in this Court. In 

•' Thtf n it was held that 

nftfUi Registrar has no authority to make an order returning a 

petition of appeal when the stamp fee paid upon it is insufficient. The 

® ^hat officer, if his requirements as to stamps are not 

ompiied with, is to lay the matter before the Court. But if the appellant 
1 u *8 i'eQ^ired, then, whether the time for filing the 

ppeal has expired or nob, the Deputy Registrar is bound to receive it if 
D originally presented in time.” And in a recent case [Moti Sahu 

Ma.t 1 decided by Prinsep and Banerjee, JJ., on the 10th 

inay last, this Courfdid not follow the decision of the Allahabad Court, 

fc fK ^^3 held with reference to a plaint, and in circumstances similar 
60 tnoae m the present case, that the suit should be regarded as having 

A L ^ A • j on the day that the plaint was originally presented, and 

at It was not barred by the law ot limitation. 

Upon these considerations we think that the decision arrived at by 
e Court below is right, and this appeal should be dismissed with costs. 


A. A. c. 


Appeal disviissed. 


(i) 9 A. an (y 
(4) 7W.R. 16* 
(7) Si W. B. 2 


(51) 23 W.R. 447. 
(6) 5 W.R. 207. 
(8) 19 A. 7S0. 


(3) 2 A. 832. 
(6) 12 A. 139. 
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PRIVY COUNCIL. 

Present : 

Lords Watson and Morris, Sir R. Couch and Lord Shand. 

[0« appeal from the Court of the Judicial Commissioner of Oudhf\ 


Manick Grand {Defendant) v. HiRA Lal {Plaintiff). 

[24th May, 1892.] 

Partition — Partition among shareholders in zemindari villages — Construction of agrees 
ntent — Custom. 

On a dispate among proprietors of shares in zemindari villages as to the respective 
amounts of the holdings till then undivided, to which they were entitled, a 
compromise made by their common ancestor’s five sons, of C40J whom the 
plaintiff’s father was the eldest, had been filed in proceedings prior to this suit. 
This was construed to have assigned to the plaintiff’s father an additional share, 
according to a oustom recorded in the khewul at settlement, in virtue of which 
the eldest brother was entitled to a share greater than that allotted to the others, 
— a right termed “ hakh iethansi, ” 

Appeal from a decree (5th April 1888) of the Judicial GommUaioner, 
modifying a decree (Slat December 1886) of the District Judge of 
Sitapur. 

The suit was brought in 1885 by the present respondent against his 
two brothers, all three being sons of Janki Pershad, who died in June 
1882, and against two uncles, Janki Pershad's brothers, and two cousins, 
sons of the latter. The plaintiff sued to establish bis right to a one-fifth 
share of four villages formerly belonging to Khushal Bam. his graodfa-ther. 
The villages were, as the kheiouts on the record showed, zemindari, or 
those in which ancestral right was the measure of the amount of the un- 
divided holding of each oo-sbarer. As to the villages mentioned in their 
Lordships' judgment, the plaintiff alleged that by a custom, which also 
was recorded in the khewuts of the villages, a special share had descended 
to his father Janki Pershad as oldest of the sons of Khushal Ham, and 
that by agreement among the co-sharera certain villages were set apart 
as representing this special share. The District Judge found in favour of 
that condition. The Judicial Commissioner considered that one of the 
villages bad been allotted to Janki Pershad as the portion of the eldest son 
in *' hakh jethansi” but that the plaintiff was not entitled to the others. 

The custom recorded in the khewut was that the eldest member of 
family had a right on partition to "jethansi” (1), which was calculated 
by setting apart for him five per cent, of the whole property to be divided, 
and then apportioning the residue equally among the sharers, per stirpes ; 
and, in practice, as far as possible separate villages were given by way of 
the extra portion. Janki Pershad was the eldest son and managing mena- 
ber, who had also added to the property. After his death disputes arose 
as to partition, and a suit was brought in 1882 in the Court of the 
£47] Extra Assistant Commissioner in Sitapur, in the course of which 
deeds and a petition containing the terms of a compromise, dated 9bh 
November 1882, were filed by the parties. 

Mr. J. D. Mayne, for the appellant, argued that the decision of the 

first Court was correct. 

The respondent did not appear. 

(1) Wilson’s Glossary, p. 237, gives “ Jethans ” as meaning “ the share or portion 
of the eldest born.” 
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Their tjordships’ judscnent was Helivored by 

Sir R. Couch. — T his oase has reference to a dispute between two bro- 
thers, the sons of one Jaoki Pershad, as to the right of the younger brother, 
the respondent, to a half share of three villages called Bairampur. Tchna. 
and Dubawau. The District Judge decided that the elder brother, Manick 


May j4. 

Privy 

Council. 

20 C. 4S 


Ohand, was entitled to all the three villages, to the exclusion of hisvounqer (p,c.) = 
brother, Hira Lai. Upon appeal the Judicial Commissioner reversed thate Sar. P.C.i, 
decision so far as it related to two cf the villages, Duhawan and Ichna. and 233 


decided that Manick Chand was entitled to oue village, Bairampur, as Rafiqae A 
jethan&i, and that Hira Lai was entitled to share in the other two villages. JackBon’s 


The oase depends upon the effect of a family arrangement which is P C. No. IW, 
stated in a petition presented on the 8th November 1883 to the Court of 
Hazari Lai, Extra Assistant Commissioner of Sitanur, and in the proceed- 
ings thereon on the 9bh November. In order to explain the nature of the 
arrangement it should be stated th^t Janki Pershad was one of five 
brothers. Oae of them, Atma Ram, is now represented by Lalta Pershad ; 
another is Bbawani Pershid; the third, Tbakur, is represented by 
Saonlai Lai, who was adopted by him, but who was a son of Janki 
Pershad ; the fourth is Ghote Lai. 


The questions which were the subject of the compromise had arisen 
in the lifetime of Janki Pershad, who died in June 1882, a few months 
before the compromise was actually entered into. This is important, as 
showing that what the parties were agreeing about was, not the right of 
Manick Chand as the eldest son of Janki Pershad as against the other 
members of the family, bub the right of Janki Pershad and the claim 
which he had upon the other members of the family on account of his 
services in managing the property, and in acquiring other property, and so 
increasing the value of the family estate. 

[48] The petition states that a dispute having arisen between Bba- 
wani Pershad, Ohote Lai, and Lalba Pershad, on the one side, and Manick 
Chand, Hira Lai, and Saonlai Lai, on the other side, and a case about the 
matter being before the Court of the Extra Assistant Commissioner of 
Sitapur, the above named parties had. at the request of their kinsmen and 
of certain neighbouring zamindars, settled the matter amongst themselves 
upon the terms, that "out of the whole lot of zamindari^ and^ mortgaged 
villages in parganas Chandra and Aurangabad, two entire villages, viz., 
village Ichna . . . and village Duba wan . . - shall be given with 

proprietary right to Manick Chand, the eldest son of Maharaj Janki Per- 
ehad, deceased, to the exclusion of others and over and above his shares 
. . As to thereat of tbe villages in parganas Chandra and Aurangabad it 

has been determined that jethansi dues shall be levied in them at the rate 
of 6 bighas pec Rs. 100, or at the cash rate of Rs. 5 per cent, on the reve- 
nue. the village Bairampur . . . becoming included in Bai Kuian pargana 
Aurangabad. The revenues and profits of this village shall be at the disposal 
of Manick Chand, no other property shall have anything to do with it. 
Should the area of Bairampur be found wanting in payment of jethansi 
dues at the rate of 5 bighas per Rs. 100, the deficiency shall be 
made good from other villages in the manner to be proposed . . . men- 

tioned above.” 

The question is, what was meant by the statement that the villages, 
Ichna and Duhawan, were given “ with nropriotary right to Manick Chand, 
to the exclusion of others, and over and above his shares.” On refereneo 
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to a subsequeot passage in the petition, it is clear that the shares there 
alluded to were the shares of Manick Chand, as representing his father 
Janki Petshad, and the sibares of the other four brothers. It says : “ All 
the rest of the land beLonging to each village . . . shall form one 

whole, and shall be di,vided into five equal shares amongst the undermen- 
tioned shareholders; 1. Bhawani Pershad ; 2. Chote Lai; 3. Lalta 
Pershad; 4. Manick Chand. Hira Lai ; 5. Saonlai Lai.” There is nc? 
allusion to any question having arisen between Manick Ohand and Hira 
Lai regarding their respective shares in the property of their father Janki 
Pershad. 

[49] Further on, in the petition, the following important statement 
P C N 127 there as Hazari Lai, but evidently in mistake for 

■ Hira Lai, *’ states that he has a share in the entire share of Manick 
Chand, including the right* and Manick Chand states that he 

(Hazari Lai) has no share in jethansi, be has share in other properties.’* 
Hira Lai claimed there more than he was entitled to because the jethansi 
being the right of the elder brother be could have no share iu it, but the 
importance of the statement lies in the fact that Manick Chand said that 
Hira Lai had no share in the jHhansi, but that be had a share in other 
properties. These words would apply to the two villages, Ichna and 
Dubawan, which are not stated to be given as jethansi to Manick Chand, 
but as in proprietary right. That the parties were not dealing with any 
rights, as between Manick Cband and Hira Lai, in the two villages which 
were given in proprietary right really on account of Janki Persbad the 
father, is apparent froth another passage in the petition, where it is 
said : — ” Every co-sharer should repay the debts in proportion to his 
share, or should hecobae responsible for its payment, according to his share, 
which, in the case of Manick Chand, would include jethansi. The debts 
due to co-sharers, including jethansi, might also be divided out in propor- 
tion to shares, that is to say, in calculating the proportion, the jethansi and 
other villages awarded to Manick Ohand, in excess of other shares, will 
be taken into account.” The words “ in excess of other shares” must 
mean, not in excess of any shwe which Manick Chand had as betweep 
himself and Hira Lai, but m excels of the shares of the other four brothers* 
showing that what the parties were dealing with in the compromise was 
not a question between Manick Ohand and Hira Lai as to their shares, 
but the division of the property between the five brothers, one being given 
to the sons of Janki Pershad as representing him, and entitled to succeed 
to the property as his sous. 

This view is further supported by another petition, presented to the 
Court on the 8th November 1882, but in the heading dated by mistake the 
8tb January 1882. in which it is said, in almost similar language to that 
quoted above : “ A dispute regarding division of shares in all villages held 
in zamindari right, and by mortgage in village, pargana. and tabsil 
Chandra, all villages [30] belonging to Bai Kuian, grant in pargana 
Aurangabad, tahsil Muhamdi, having taken place among the parties*, 
viz., Bhawani Persbad, Ohote Lai, sons of Khushal Ram, and Lalta Per-, 
shad, son of Atma Ram, on one side, and Manick Chand and Hira Lai, 
sons of Janki Persbad, and Baonlai Lai, adopted son of Thakur Persbad, 
* * on the other side, a suit is pending in the Court of Munshi Hazari 

Lai, Extra Assistant Commissioner, district Sitapur.” That shows that 
even before this compromise a suit bad been commenced, and was pending, 
between the represeutativea of three of the sons on the one side and! 
Manick Chand and Hira Lai, sons of Janki Pershad, and Saonlai Lai, thet 
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adopted son of Thakur Pershad.oa tbe other side, and obviously pointed 

to the nature of the dispute which had arUeo, and which was to be com- 
promised. 

The oonsbruobiou of the arrangement come to by these petitions 
appears to.their Lordships bo be that it was nob intended thereby to deal 
with the rights of Manick Ghand and Hire La! as between each other, 
but with the rights of Manick Ohaod and Hira Lai as representing their 
father Janki Perahad, and the rights of the other brothers. The Judicial 
Commissioner appears bo have rested bis judgment upon Manick Chand’s 
statement that Hira Lai had no share xnjethansi, but had a share in 
other properties. Probably it would nob be correct to give so much effect 
as he has done to that statement ; but it is in accordance with the contents 
of these petitions, and their LDrdships are of opinion that the decision of 
the Judicial Commissioner, that Hira Lai was entitled to a share in the 
^0 villages, is the right deoision, and they will humbly advise Her 
Majesty to dismiss the appeal. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. Voumj, Jackson and Beard. 

C. B. 


20 C. SI (F.B.). 

[51] FULL BENCH. 

Before Sir W. Corner Petheram, Kt., Chief Justice, Mr. Justice Prinsep, 
Mr. Justice Tottenham, Mr. Justice Pigot, and Mr. Justice Ghose. 


The Secretary op State for India in Gouncid {Defend- 
ant) V . Guru Proshad Dhur {Plainti^. 1^ 

Abdud Bari and others {Plaintiffs) V. The Secretary op State 
FOR India in Council and others {Defendants). 2* 

The Secretary op State fob India in Council {Defendant No. 1) 
«. Rambullur Das Ohowdhry {Plaintiff). 3* U2bh March, 1892.] 

Limxtalion Act iXV of l&n), «. 10, and sch. H, arts. 62 and 120 —Act Z I o/ 1869. 
8, 3l — Suit to recover surplus sale proceeds of a sale for arrears of Government 
revenue. 

In a suit brought lor the residue of the sale proceeds of an estate sold under 
the provisions of Act XI of 1969 against the Secretary of State for India in Council 
the defence was raised that the suit was barred under art. 62 of sch. 11 of the 
Limitation Aot (XV of 1877). Held hy the Foil Beach that art. 60. eoh. II of 
the liimitatioa Aot, did not apply, and that the case was governed by art. 120. 

1* Appeal from Appellate Decree, No. 913 of 1890, sgaiasttbe decree of R.H. Greaves, 
Bsq., Dietriot Judge of Sylhet, dated tbe 2'iQd of April 1890, affirming the decree of 
BaboQ Koylash Ohundet Mozumdar, first Munsifi of that distrioi, dated tbe 2od of 
December 1899. 

Appeal from Appellate Deeres, No. 1001 of 1890, against the decree, of F.H.Hardiog 
Bsq., OSg. Distriot Judge of Ohittagoag, dated the 2od of filay 1890, reversiogthe 
diloree Baboo Krishna Cbuodsr Das, Ofig. Sub- Judge of that district, dated tbe 29tb 
ojl Jqne 1889. 

8* Appeal from Appellate Decree, No. 1161 of 1890. against tbe decree of Baboo Babi 
Ohuoder Ganguly, Ofig. Sub-Judge of Sylhet, dated the 29th of May 1890, affirming 
the deeree ef-Baboo Pranohand Pal, second Munsifi of Habiganj, dated tbe 19tb of 

Dsoamber 1889. 
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SeZd, by PIGOT, J., that the sale proceeds became vested in the defendant in 
trust for a specific purpose within the meaning of s. 10 of the IjimitatioD Aot, and 
that therelore the Limitation Aot had no operation [32] in the case ; but that, 
assuming that the Limitation Act was applicable the case was governed by 
art. 120. 

Secretary of State for India tn Council v. Fazal AH (1) overruled. 

6 C.L J. 535 (539) ; 11 Ind. Gw. 58=^5 8.L R 83 (85) ; D., 8 0.0. 166 (169).] 


A REFERENCE was mada to the Full Banuh in these three cases in 
which the same points arose for decision. 

Id two of thosa cases (Nos. 913 and 1161 of 1890) the refarenca was 

Beverley. JJ.; in the remaining case (No. 1001 of 
1890) the reference was made by PiGOT and Macpherson. JJ. Tbe 
orders of reference were precisely similar in each case, so that it is only 
necessary to set out that in the first case (No. 913 of 1890). which alone 
was fidly ar^iued. The order of reference in that case was as follows 

Tnis suit is brought for the residue of tbe sale proceeds of an estate 
sold under the provisions of Act X[ of 1859. The plaintlfif claims to be 
entitled under s. 31 of tbe Act. 

question in the case is whether the plaintiff's claim is barred. 
If art. 62 of the Limitation Aot applies, the claim is barred; if s. 10 of 
the Act applies, or if art. 120 applies, the claim is not barred. 

It has been held by a Division Bench of this Court in the ease of 
Secretary of State for India in Council v. Fazal Aii (1) that art. 62 applies 

residue of sale proceeds claimed under s. 31 of Aot XI of 
1859. We doubt the correctness of that decision, and we therefore refer 
this case to the Full Bench. 

" We should be prepared to hold that s. 10 of the Limitation Act 
applies to the case. But we are of opinion that were that section not to 
apply, then art. 120 of the Limitation Act would govern the case, as has 
been held by the lower appellate Court. 

“ The questions we refer to the decision of the Full Bench are as 
follows: — 

O Whether the case of Secretary of State for India in Council v. 

tazal All (1) was rightly decided. 

Secoud.— Whether s. 10 of the Limitation Act anplies to the case of 
a suit against the Secretary of State for the residue of [33] the sale pro- 
ceeds of an estate sold under Act XI of 1859, having regard to the pro- 
visions of a. 31 of that Act? o b y 

TW — If not, whether art. 120 of the Limitation Aot applies to 
such a suit ? 

Fourth. — Whether the suit is barred by limitation ? ” 

Advocate-General (Sir Charles Paul) [with him the Officiating 
Standing Counsel (Mr. L. P. Pugh) Baboo Hem Chunder Banerjea] 
for the appellant in appeal No. 913 of 1890. 

Dr. Rashbehary Ghose (with him Baboo Tara Kishore Ghowdhry, for 
the respondent. 

The Advooate^General.~l rely on the decision in Secretary of State 
for India in Council v. Fazal AH (1), and it is unnecessary to recanitulate 
the authorities there cited. The Secretary of State is incapable of be- 

8th Ed., pp. 29, 30. Kinloch 
V. The Secretary of State (2),— and is a mere name for the purposes of 
bringing a suit. ^ 


(l) 18 0. 234. 


(2) L.R. 7 Ap. Ca. 619, 



SECRETARY OF STATE V. GURU PROSHAD DHDR 20 Cal. 85 



Dr. Rashbehary Ghose, for the respondent. — Article 62 of the Limita- 
tion Act was not intended to cover all oases of money had and received ; 
if 80 , there would be no necessity for art. 97. Section 33 cf Act XI 
of 1859 provides that no person shall contest the legality of a sale after 
receiving any portion of the purchase money. If art. 62 be applied to the 
present case, the period of limitation would run against the former owner 
from the date of the Collector’s receiving the purchase money. An action 
for money had and received is substantially an action on an implied 
contract. The difference between the Collector’s position and that of a 
banker is that the banker may use the money, while the Collector cannot. 
This distinction is pointed out in Lyellv. Kennedy (1) by Lord Maonaghten. 
The money here is payable under a liability created by statute, and the 
case is therefore not covered by any particular article of the Limitation 
Act, and in this view of the matter art. 120 would apply. Again, if the 
Collector had no right bo use the money, he is holding it as a trustee. 
It is the right of the parties to be naid, and if the words “ on demand ” 
[SI] did nob occur in the section, the Colleoter would still have to pay. 
The words ** on demand” ought to have some meaning attached to them. 
Article 62 deals with a certain class of actions, for money had and received 
and has no application to the present case. The matter has been discuss- 
ed in Guruda^ Pyne v. Ram Narain Sahu (2), which case was followed in 
Muhammad Habibullak Khan v. Safdar Hnsain Khan (3). As regards 
the law in Dngland, see Bullen and Leake, 4tb Ed., Pt. 1, p. 280. The 
case comes under art. 120, or if not. under s. 10. If the Collector is a 
trustee, then an action for money had and received would not lie against 
him. Th© case of Kinloch v. The Secretary of State (4) will be cited 
against me, bub that case turned upon the construction of a particular 
warrant, and L:)rd O’Hagan points out at p. 630 that the Secretary of 
State may well, under certain oircumstaoces, be described as trustee for 
the Crown.” The present case is different from that of banker and cus- 
tomer, Foley V. HiU (6), where the money is the money of the bank. — 
IshuT Ghunder Bhaduri v. Jlbun Kumari Bibi (6). A mortgagee 
may be constructively a trustee for the mortgagor when be has 
an ascertained surplus in his hands, — Banner v. Berridge (7). In 
Gator v. The Groydon Ganal C7o. (8). the company were held trustees 
of the purchase money for the real owner. For the case of an agent, 
see Burdick v Garrick (9). The Collector, I submit, cannot make use 
of the money and would have to replace it if he lost it. The case last 
cited was followed in Lake Bell (10). In the case of a receiver it 
has been held that he cannot plead limitation, Seagram y. Tuck (.11), 
even though his accounts have been passed. Money held lo a fiduciary 
character, though not as a trustee, can be followed into a ^nker s 
hands, even if the property cannot be ideotieed.— re Hallett’s 
Estate (12). I rely on the remarks of Jessel, M. R., in that case, see 
also Thackersey Dewraj v. Hurbhum Nursey (13). I contend that 
[ 85 ] the word “ vest” in s. 10 of the Limitation Act is nob a term of art. 
and the technical meaning should not be applied in a case of this kind.— 
Kherodemoney v. Durgamoney (14). Sethu v. Subramanya[15). In Banner 


(3) 7 A. 25. 
(6] 16 C. 25. 


(18) 6 B. 432. 
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(l> L. R. 14 Ap. Ca. 437 (463). 
(41 L.B. 7 Ap. G&. 619. 

(7) li.R. 18 Ch. D. 254 (269). 
(9) L.R. 5 Ob. Ap. 233 (240). ' 
(11) li.R. 18 Ob. Div. 296. 

'14) 4 0. 466 (466). 


(2) 10 C. 860 = 11 I A, 59. 
(5) 2 H.L.O.A. 28. 

(8) 4 Y. & C 405. 

(10) L.R. 34 Ch. Div. 462. 
112) L.R. 13 Oh. Div. 696. 
(15) 11 M. 274. 
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1892 V. Berridge (1), Kay, J., criticises the definition of express trusts in ss. 25 of 
March 12 , the Judicature Act, 1873, as too narrow. — See Sethu v. Krishna (2). Then 

the case of The Governrnent v. Rtioop Narain Singh (3) shows that tho 
Collector is a depositary. See also Gobind Ghunder Roy v. Ram Chunder 
Ghowdhry (4). Article 120 applies if the other articles do not. 

Baboo Tarakishore Ghowdhry followed on the same side. 

Munsbi Mahomed Yusuf was then heard on behalf of the appellant 
in appeal No. 1001 of 1890, 

Baboo Hem Chunder Banerjee for the anpellant, and Baboo Joygo- 
bind Shome for the respondent, in appeal No. 1161 of 1890, did not address 


Fold 

Bench. 

20 c. 31 
(F.B.). 


the Court. 

The Officiating Standing Counsel (Mr. L. P. Pugh), in reply, referred 
to the Civil Account Code, 4th Elition. 1886, chap. 14, rule 12, vol. I, 
Part 1, and to Revenue Circular. .June 1891, No. 5, p. 76, as showing 
how these cases wore dealt with by Government. Mr. Pugh then proceeded 
as follows : — There is no jurisdiction in the Civil Courts against the 
Secretary of State in Council to entertain a suit in respect of any failure 
of duty on the part of a Collector where such duty is imposed on him by 
enactment, and this is a case of that nature. [PetHERAM, O.J. — The 
Advocate-General did not argue that ooint, and we do not think we ought 
to hear you at this stage.] Mr. Pugh then referred to s. 3 of the Indian^ 
Trusts Act, 1882 ; Shortt on Informations, p. 268 ; The Queen v. The 
Lords Commissioners of the Treasury (5) ; Lewin. 8th Ed., Part I, chap. 
1, p. 13 ; The New Zealand and Australian Land Co. v. Watson (6). 


OPINIONS. 

[56] The following ooinions were delivered bv the Court (PETHERASf, 
0. J., PHIN3EP. Tottenham, Pigot, and Ghose, JJ ). 

In No. 913 of 1890. 

Petheram, C. j. — M y answer to the drst que<>tion ia. that the case 
of Secretary of State for India in Council v. Fazal Ali (7) is not rightly 
decided. 

To the second, that s. 10 does not apply to such a case. 

To the third, that art. 120 does apply. 

To tho fourth, that the suits are not barred by limitation. 

The terms on which the residue shall remain in the hands of the 
Collector, and the conditions on which the proprietor or proprietors of the 
estate sold are to be entitled to receive it, are laid down in 8. 31 of Act 

of 1859, and are as follows : “ bolding the residue, if any. in deposit, on 
account of the late recorded proprietor or proprietors of the estate or share 
of an estate sold, or their heirs or representatives to be paid to his or tbeit 
receipt on demand in the manner following : to wit, in shares pronortioned 
to their recorded interest in the estate or share of an estate sold, if such 
distinction of shares were recorded, or if not, then as an aggregate sum to 
the whole body of proprietors upon their joint receipt. And if beforO 
payment to the late proprietor or proprietors of any surplus that may 
remain of the purchase money the same be claimed by any creditor in 
satisfaction of a debt, such surplus shall not be payable to such claimant, 
nor shall it be withheld from the proprietor, except under precept of a 
Civil Court." 

(2) 14 M. 61. <3) 3 W.B. 162. 

(6) L. R. 7 Q B. 387 (395— 399)- 5 * 

(7) 18 0..934.1 ' 


(1) L.R. 18 Ch. D. 254 (263). 
(4) 19 W.R. 94. 

(6) li R. 7 Q. B. D. 374 (382). 
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When these conditions have been fulfilled, if the money is not paid ISOS' 
over, I think a liability arises, to enforce which the Secretary of State in March 12 
Oounoil may be sued, it being in the words of Sir Baraes Peacock in Tke 
Peninsular and Oriental Steam Navigation Companf/ v. The Secretary State ^ 
for India (1), a liability with which the revenue of India would be charge- BENCH, 
able and the only question is, what is the nature of the cause of action q 
which comes into existence in favour of the owner of the residue of the ^ ^ 
money if it is not then paid to him. 

[67] The meaning of the words “ bolding the residue in deposit on 
account of the late recorded proprietor” is, I think, that any residue at 
and from the time of its receipt belongs to the proprietor of the estate 
sold, who is to have credit in the books of the Collectorate for the amount, 


and if there were nothing more, I think that the cause of action would be 
what is called an action for money received, which is an action of debt 
on the promise which the law implies, whenever money, which in justica 
belongs to one man, bas got into the hands of another, and this, in nay 
opinion, is the case with the money in question. But the section goes 
on to direct that this money shall be paid out on certain terms and condi- 
tions, and there being a statutory provision how and when the money is 
to be paid, I think that the implication of a promise to pay, which would 
arise if the statutory obligation did not exist, is rebutted, and that the 
liability bo pay out the money is that created by the statute, and that an 
action to enforce it must be, not on any implied oromis^ but uoon the 
statutory obligation, and as by the terms of the sta/tute that obligation 
does nob arise until a demand has been made by oersoos, who are in a 
position to give the required receipts, I think that no suit could bo main- 
tained until a demand had been made by some person who was in a posi- 


tion to give the necessary receipts. 

The Limitation Act does not prescribe any period of limitation for 
money due under a statutory liability to pay it, so the suit is. I thinly 
within art. 120; in other words, the period of limitation is six years, which 
begin bo run from the time when a demand for the money is made by pe'^- 
fionSiWho could give the receipts required by the section. As,^ in my opi- 
nion, the money in the hands of the Government always remains the nro- 
perby of the proprietor of the estate which has been sold, and should always 
etand to bis credit in the books of the Collectorate, it never, I think, vests 
in any one but himself, and therefore I do not think the case can be 
brought within any of the defioitiobs of trusts to be found in the Boglish 
reports, but even if it could, it is, I think, equally within the ordinary 
definition of an action for money received, end I do not think it desirable 
in such a case as the present, where there is certainly nothing of the nature 
of a trust or oonfidence in fact, to apply the law of trusts unless wo are 
compelled bo do so, and for [58] the reasons I have mentioned, I do not 
think we are under any such obligation in the present oase. , . , , 

In Special Appeals 913 of 1890 and 1161 of 1990, id which the 
^fendant U the appellant, the appeals will be dismissed; in Special Ap^al 
No, 1001 of 1890, io which the plaintiff is appellant, the appeal wal be 
decreed; in each case the snccessfol party willgrt his costs. 

Tottenham, J. — I agree in the Chief Justice s }odgment. 

PRINSBP, J. I agree in the berms of rhe answers which it is 

proposed to give. I desire, however, to state the reasons why I have 
ftrtived at that oonolnaion , 


f 


(l) 6B. H. C. App, 1 (lo- 
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suits are surplus sale proceeds after liquidating the 

JIABOH 12 . Government dues of the recorded defaulting proprietors of the estate sold, 

FnT.r 8- 31, Act XI of 1859, declares that the Collector shall hold 

them in deposit ou the account of these persons to be paid on demand to A 
proper receipt. 

It has been said that these moneys are what is termed money received 
on behalf of the defaulting proprietors of the estate sold, which, but for the 

terms of the Revenue Sale Law. were kept under an implied promise to 

pay them to these persons. The manner in which the payment of these 
moneys has been made and the process by which the residue, termed 
surplus sale proceeds, has become the property of the defaulting proprietors, 
seem to prevent our holding that they were received by the Collector on 
account of the defaulters. In the first place, the law requires that the 
purchaser at the public sale shall immediately deposit 25 per cent, on his 

til' A f sum cannot be regarded as money received ou account of 

if the ^ *^akes place 

If the full amount of th^^ ^0,^ 

default the amount deposited is forfeited to Government. 
^ saleutsel may be annulled if the defaulters satisfy 

Lmst^rhl Government of hardship or 

injustice thus caused, and. the estate will then be restored to the defaulters 

rh=,a« ° condicions as may appear equitable and proper.*’ The pur-^ 

1691 be paid to those by whom it had 

DurchaRrnfn u'" the next place, even when the balance of the 

estate dn«?Tf ^ purchaser, as just stated, the 

become finnl ° t S'T' 8®*® *8 not confirmed and does not 

no^ day on which it was held, and 

monev rjr VI to claim a certificate of title. The 

and if the !!? ®‘ ^^.^®'^®*'' •remains all along with the Collector 

the entire purchase-money is 

mlnflSectinr^?^^ with interest, which maybe payable by Govern- 

Collector ^ agree that the money held by thff 

accounrAffh^w ® conditions, has been received bv him on 

account of tbe defaulting proprietors..’ 

been after the sale has been confirmed and an account has 

which «r« V due to Government by the defaulting proprietors, 

t^ol nl. represented by the actual default for which the sals 

t r? * account, that any money can 

tLt anv ^ proprietors. The law [Section 91j then says 

mocLdin». defaulting proprietors, and it is only at this stage of tho' 
and held h., ’’oSarded as money belonging to the defaulters' 

and fhftn ^ I ^ under an obligation to pay it to these persons, 

werc^ no! 'Vith a proper receipt. Even if there' 

that art ‘e^dered, I think 

not reeled K 11 ? Act would not apply, for the money wss 

i“t ‘b® Plaintififs- dafaultors’ use ; and next,' 

h^v fil ih? '“P®®/'®!® »PP>y the provisions of that article in so far as 

such mnn ^hich the period of limitation in a suit to recover 

such T.Z Article 62 declared that limitation in 

received run from the time when, the money was^ 

Tt TJn JZ I h ■ J .u impossible to determine thle.^ 

at th^timn?/ T'^ received by the Collector^- 

at the time It was placed iri deposit to the credit of the defaulters, wheo 
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the mooey ' has been held by the Golleobor for some time previously, 
first, but ia part only, as earnest money after the sale, then as the 
proceeds of the sale, and after an interval ultimately as the property of 
Government, with a contingency that there may be [60] a surplus after 
paying all dues to the defaulting proprietors whose estate had been 
sold. 

I apprehend, too, that the Legislature did nob have in conbeaiulation 
that it should be in the power of one of the parties to a suit to determine 
the period from which limitation ia a suic against him should run, and 
that this should be fixed unknown to the plaintitf, that is to say, when 
the Collector may have avljusted the account of Government against the 
defaulting proprietors. 

Lastly, as was pointed out in the course of argument;, if limitation 
in a suit to recover surplus proceeds be regulated by arc. 62, it may 
frequently happen that if the defiuUing proprietors hriug a suit to set 
aside the sale, the limitation for which is, as in art. 62, three years, and 
fail, his rigbt to sue to recover the surplus sale oroceeds will be barred. 
The result of this would be that if they sue to set aside the revenue 
sale and fail, they will' lose not only their property but money which 
undoqbtedly belongs to them, and which they could nob bake without 
forfeiting their right to bring that suit. This cannot have been intended by 
bbe Legislature. 

All these considerations lead me to conclude that a suit brought to 
recover money held in deposit by the Golleobor, under a. 31 of the Kevsnue 
Sale Law, is not governed by sch. 11. art. 62 of the Limitation Act of 

1877. 


1 am next of opinion that the suits before us are not within the terms 
of 9. 10 of. the Limitation Aob. The position of the Collector is in many 
respects that of a trustee, but, inasmuch as the money so held is payable 
to the particular parties only on their demand with a receipt tendered, it 
seems to me that the obligation to pay would be only when such demand 
coupled with tender of a proper receipt shall have been made. Such a case 
has Dot been specially provided for by the Limitation Act, and it tiberefore 
would be governed by sch. II, art. 120. 

T agree in the terms of the orders which it is proposed to pass in the 
secoDd appeals before us. 

PlGOT, J. — This suit is brought to recover R^. 907 6-3. the amount of 
surplus sale proceeds of plaintiff’s estate sold under the provisions of Act 
XI of 1859. The estate was sold by the [61] Deputy Commissioner of 
Sylhet onthe llth November 1885. The amount claimable by Govern- 
ment (or rent, cesses and tmlabana was Rs. 5-1 1-5, the balance, the sum' 
claimed < being kept in deposit according to the provisions of s. 31 of 
the Act. 

' » The plaintiff’s right to the mooey. as owner of it, is quite clear. 

The plaintiff is an owner of some, and assignee of t’ne rest, of 
the. shares in the surplus proceeds of bis co-proprietors, and they have, as 
i^ stated in the plaint, given notice of the assignment under the Transfer 
of Property Act. No question was raised as to this, and tho argument 
Pmopeded upon the footing of his . right under s. 31, save as affected by 

limitation. . 

But the defendant, the Secretary of State, defends tbe suit' on the 
ground that the oluimis barred by limitation ; and, this contention having 
hsWrejeoted by the two lower Courts, has appealed to this Court. The 
Bivision Bench which beard tbe appeal referred the case to the Full 
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Bench. ^ His Lordship then referred to the order of reference above set out 
and proceeded ] 

If the Limitation Act does apply to the ease, T agree with the other 
members of this Bench that art. 62 of the Act (which was held in the 
case of Secretary of State for India in Council v. Fazal Ali (l) to govern 
this question) does not apply : but that art. 3 20 apnlies, if the Act applies 
at all. In this case, the suit was actually brought within six years from 
the sale itself, and within a far less period from the time of demand. 

The second question referred, namely, whether s. 10 of the Limitation 
Act applies to the case, raises the question whether the Act governs this 
case at all. I am of opinion that it does not. and that that question should 
be answered in the negative. In what I have to say, I shall deal with 
this question alone, as to which my opinion differs from that of the other 
members of the Bench 

There is no doubt whatever that the money which the plaintiff claims 
is bis money, and that the Government has no right to it, or interest in it, 
of any kind. This is not denied on the part of Government, but it is 
contended that there is no trust of the money shown, under s. 10 of the 
Limitation Act, and that [62} therefore it can avail itself of the Act, as a 
defence to the plaintiff’s suit ; of course if not, there is no defence to the 
suit at all. 

I think the money in this case did, within the meaning of s. 10 of the 
Act, “ become vested " in Government “intrust for a speoihe purpose,” 
that is, to be banded over to tbe person described in s. 31 of Act XI of 
1859, and that the plaintiff’s suit cannot be barred by time. 

The first question I shall deal with is as to the effect of the words in 
s. 31, which are said to create a trust. Assuming that Government can, 
under tbe law of this country, he a trustee, are tbe words of s. 31 such as 
to give rise to a trust in respect of tbe surplus proceeds ? 

Section 31 is as follows : — 

“The Collector shall apply the purchase money, first, to the liquida- 
tion of all arrears due upon the latest day of payment from the estate or 
share of an estate sold ; and, secondly, to the liquidation of all outstanding 
demands debited to tbe estate or share of an estate in tbe public account of 
tbe district ; bolding tbe residue, if any, in deposit on account of tbe late 
recorded proprietor or proprietors of the estate, or share of an estate sold, 
or their heirs or representatives to be paid to his or their receipt on 
demand in manner following ; to wit, in shares proportioned to their re- 
corded interest in the estate or share of an estate sold, if such distinction 
of shares were recorded, or if nob, then as an aggregate sum to the whole 
body of proprietors upon their joint receipt. And if before payment bo the 
late proprietor or proprietors of any surplus that may remain of the pur- 
chase money the same be claimed by any creditor in satisfaction of a debt, 
such surplus shall not be payable to such claimant, nor shall it be withheld 
from the proprietor, except under precept of a Civil Court.” 

Now, if the words “ bolding the residue, if any, in deposit on account 
of the late recorded proprietor ... or their heirs or representatives to 
be paid...” were contained (substituting “ mortgagor ” for “ proprietor ”) 
in a power of sale in a mortgage deed empowering the mortgagee to 
sell, I think they would create an express trust of the surplus proceeds 
after sale under the power, [63] within the decisions on s. 25 of the 
Soglisb Act. — Charles v. Jones (2). It is practically the same provision 


(1) 18 C. Q34. 


(3) L.H. 86 Ch. D. 544. 
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as that wbioh in powers of sale in mortgages, has been held to have that 
effeot. Th© absenoe of the word trust *’ is immaterial. 

I see no reason why the intention should not be imputed to the 
Legislature, when it used those words, of giving to the proprietor whose 
estate has been sold the fullest securitv and protection po.-isibie in respect 
of the proceeds of bis estate. The Eevenue Sale Law is a law of the 
utmost stringency : the present case is a sufficienC illustration of this, for 
an estate (not encumbered, so far as apoears) for which nearly Es. 1,000 
has been once realized is sold for arrears, the exact amount of which does 
not appear, but which, with cesses and talabana, came to less than Rs. 6. 

1 think the words may properly be construed as intended to impress 
on the surplus proceeds the character of monies held in trust for the late 
proprietor. I think that when the residue is ascertained, it becomes trust 
money held for him by the Collector under the Act, the Collector acting 
in this respect for, and representing, Government. 

The case of Kinloch v. Secretary of State in Council (1) was cited, as 
ebowing that tlie Secretary of State in Council could not be a trustee : 
that the Government of India could not be a trustee : and that the whole 
foundation of the claim, as based on a trust, must entirely fail. 

I do not think that that case has any bearing whatever upon the 
present, except as to one dictum of that great Judge, Lord Justice James, 
in the course of hi.s judgment, to which I shall presently refer. 

The decision rested principally on this, that udoq the proper con- 
Btrnction of the Q leen’s Warrants, notvvitbstanding that the instrument 
was so worded as “to give and grant” to the Secretary of State in Council 
the booty, tbe subject-matter of the suit, “in trust for the use of” the 
persons on whose behalf the suit was brought, the warrant did not create 
a trust cognizable in a Court of Equity at all, as Vice-Chancellor Hall 
had held that it did : the intention of the Crown as shown by the berms of 
the warrant [64] being plain, to exclude anything of the sort : and tbe 
power of the Crown to do so, being clear. 

That case was appealed to tbe House ofL^rds. Th© judgments of 
tbe House of Lords are reported in L. R., 7 Ap. Ca. page 619. 

The judgment of tbe Lord Chancellor makes it, I think, clear that, so 
far as the position of the Secretary of State in Council was dealt with in 
that case, it was dealt with on grounds wholly inapplicable to the present 
question. At p. 622 his Lordship says : — 

*' With respect to the Secretary of State for India in Council, I 
entirely agree with what seems to have been the opinion of tbe Court of 
Appeal. He is here sued as a Corporation. It is not the individual who 
now happens to fill that ofBce who is sued, but it is the officer bearing that 
description ; a remarkable and special description, derived evidently from 
8. 66 of 21 and 22 Viob., Chap. 106 ; which simply enacted that suits to 
establish rights, which if that Act had not been passed would have belonged 
to th© East India Company, and for which they might have sued, and 
.Again suits to establish claims, which if that Act had not been passed, 
would have been proper to be made in actions at law or suits in equity 
against tbe East India Company, might be brought by or against the 
Secretary of State for India in Council. The enactment seems to proceed 
on tbe same principle on which in Banking Acts public offioera are author* 
laed to she and bs sued as representing the person really entitled or 
liable. This is, no doubt, a very high public officer ; and the designation 

. . (l) 15 Oh, D. l = Ii.R. 7 Ap. Ca. 619, 
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1892 ‘ in Council ’ is added, I suppose, in order ihat all matters arising out of 

Mabch 12 . such suits may be considered not only by himself individually but by 
■ himself in his Council. Whatever the reason for that may have been, 

FuIjL the enactment is limited as I have expressed it ; and this is clearly noC a 
Bench, suit brought against him as representing the late East India Company, or 
2Crc'3i can by any possibility be described as a suit which, if the India 

/p g . Government Act had not been passed, might have been brought against 
the East India Company. Therefore, so far, there seems to be no ground 
for suing the Secretary of State for India in Council in the manner in 
which he is here sued. 

[65] ‘ ‘ It is said, and I dare say rightly said, that for some other pur- 
poses, under particular Acts of Parliament which define those purposes, 
he may be in like manner sued. But it has not been alleged that any of 
those Acts of Parliament extend to the subject matter of this action.” 

It seems to me that the question whether or no, in a particular case 
in which the Secretary of State is defendant, there is any trust, is to be 
decided upon the princioles laid down by Peacock, C.J.. in' The Peninsular 
and Oriental Steam Navigation Company v. The Secretary of State for 
India {\), and that the question really is whether, to use the Lord Cban- 
cellc^ s words in the passage just cited, if the India Government Act had 
not been passed, a suit could have been maintained against the East India 
Company by the plaintiff for these monies as having become vested in the 

trust for the specific purpose set out in s. 31 of Act XI of 
..859, namely, that the monies should be paid to the plaintiff on his de- 
manding them. The right to a receipt, such pavment being made by the 
Collector, is expressly given by the section. That right is, of course, an 
incident of every trust. 

It need not be discussed whether or not the East India Company 
could be a trustee. It is certain that it could be and often was. 

Lord Justice James says (at L. R., 15 Ch. Div., p. 9) : — 

But the Government of India is not, it appears to me, capable of 
being a trustee,” et seq, 

I do not understand the Lord Justice to decide by this expression 
that in cases coming within the provisions of the Government 
of India Act the Government of India could not be a trustee, or the 
oecretary of State could not be liable to be sued as a trustee, as repre- 
senting it, and I do not think he can have meant so to decide, as he does 
^t refer to the effect of that Act at all, as the Lord Chancellor did in the 
House of Lords. In truth it would be difiQculc to recoucile this opinion, 

, with the case of the Clive Fund-- 

r j State in Council (2), in which the representatives of 

LddJ Lord Clive were held entitled to recover from the Secretary of State*’ 
m Council under the provisions of the deed, whereby the Bast India 
ompany was made trustee of the fund handed over to them by Lord 

doubt it was on the liability created by the covenant 
en ^^0 into by the Company, that the Secretary of State was held bound- 
in that case to repay the money ; but it was a liability binding on the 
ompany as trustee, and as such binding on the Government of India in 
respect of the Indian revenues, and on the Secretary of State, as I under-: 
® bound by the trust as representing the Government. 

6Q it IS said that these monies have not become “vested" in the.* 

Government within the meaning of the section. ■ * 


(1) Bourke^ A. O. C. 106 = 6 B. H. 0. App, 1. 


(9) 10 H. L. Ga. 367. 
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Tbe Aooouot Code showing the practice of the department with 
respect to surplus proceeds held under the Act was referred to by both 
sides in argument. In Chap. XXV, ss. 11 and 12 are as follows 

11. Deposits not e:^ce 0 diDg one rupee unclaimed for one whole 
account year, balances not exceeding one rupee of deposits partly repaid 
daring the last year, and all balances unclaimed for more than three com- 
plete account years, will, at the close of March in each year, be credited 
to Governnsent by means of transfer entries in the Accounts Office. Of 
deposits or balances thus lapsing the treasury officer must submit to the 
Accountant-General, immediately after 3lsb March, a list showing date of 
receipt, number of deposit, and balance at credit.” 

12. Daposits credited to Government under this rule cannot be 
repaid without tbe sanction of the Accountant-General, bub this sanction 
will be given, as a matter of course, on ascertaining that the item was 
really received, was carried to credit as lapsed, and is now claimed by the 
person who might have drawn it any time before the lapse. The amount 
of a lapsed deposit refunded will, however, be charged in the cash-book as 
a refund, and not debited to deposits. But tbe application for refund and 
the payment of tbe deposit should be recorded in the district register of 
receipts, so as to guard against a second repayment.” 

It appears to me that, upon the ascertainment of tbe surolus the mo* 
ney became “ vested ” in the Government in tbe hands of its [67] servant, 
the Colleotor(in this case the Deputy Commissioner). I am not aware of any 
definition of the expression “ vested” save that of Markby, J., in Kherode- 
monyv. Doorgamoney (1). But I do not see bow it can be contended that 
these monies have nob become vested in the Government. They are now. 
as against all the world but tbe owner, the property of the Government. 
They were so from the moment they were paid, and even before the sur- 
plus was ascertained ; and this, quite apart from any question which need 
not be discussed here, as it was nob at the bir, whether or not they ought 
to have been when the surplus was ascertained, nob merely ear-marked, but 
held separately and nob mixed in the general funds of the State, as of 
course they have been. They are in tbe bands of the Government, and so 
effectually vested in its hands, that the owner of them has failed to get 
them, and baa been refused them when he demanded them. Possession, 
with all the indicia of property in respect of them, so far as regards third 
persons, is had by the Government. I think this must be "vesting” of 
this moveable property, within the meaning of the section. 

1 think this is made more clearly to appear uoon looking at the prac- 
tice under the rales read to us both by the pleader for the appellant and 
by the Standing CDunsel. For three years, according to the practice, 
surplus proceeds of sales remain to the credit of the persons entitled under 
B. 31 of the Act ; after that date they are credited bo Government by means 
of transfer entries in the Accounts Offics. I do not see how it can be 
ooDtended that Cab any rate afeer this last transfer is effected) the monies 
do not become " vested” in Governooent. 

The word “ become ” seeoas to cover every possible manner in which 
the vesting could take place. 

I think, boo, that the fact that the monies are, up to that time, quite 
properly credited bo the person or persons anbitiled under the Act, bears 
upon the character in which they are held, when read bv the provisions 
of the section : they are up to that data avowedly held for him. I may 
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well-known decision of Sir R. Goucb in Jamsetji Jijibhai v. 
MA^ 12 . ^1). wbicb has been frequently followed, in which it was held 

that Lo8J even a voluntary trusi might be perfecblv ani comnletely creat- 
ed by entries in the books of the donor of the trust in favour of the 
cestui (/Me trust. 

I think, therefore, 6rst. that the words of s. 31 satisfy the expression 
trust for a specific purpose ’’in 8. 10 of the Limitation Act; secondly, 
that the monies have become vested ” in Giverament within the mean- 
lag of those two words ; and thirdly, chey have become vested in it in 

plaintiff purpose, which in the present case is payment to the 

The effect of the Act is. I think, to place Government in the same 
position as a mortgagee after exercise of his power of sale, in ordinary 
form, in respect of the surplus proceeds. I cannot see that the fact that 
the sale is in invUum. under a power created for the advantage of the 

position than that held by an ordinary mortgagor. In effect, the Savanue 
Sale Law hypothecates land held under the State for the payment of the 
revenue and the sale is the exorcise of a power of sale in enforcement of 

or transac^rn ^ if contract 

latfer ^ltpf and its tenant, under which the 

t relation f 1? Begulatiou X of 1793. s. 19. 

the lelat on s actually described as that of mortgagor and mortgagee. 

exercise of its authority over the 
Uollector. Government causes a transfer of the monies from the credit of 

rf n; ^ f through him before that time) as taking over 

fhf f vested in it, which monies are, 

^ for a specific purpose; and at 

trust ’ before it, become vested in Government on that 

of the entire Bench, that limitation runs from six years 

littS nrlM f to 8. 10 Of 

question as to present; but the general' 

conlideraht i PP®®'ble liability of Government as a trustee is one of 
^ importance ; none the less so by reason of the high preroga- 

[69] exnrsfl?'^ °° Government, and for which some of the 

own thlf T f f f S^nloGh s case (2) were used, not for the first time. I 

Iq„ j j ■ I * would be very unfortunate if those views were well 

and of itf« tendency to withdraw the acts of the Government 

averv from the cognizance of the Courts of justice would bo 

astutn for ^ certainly do not think the Courts should be 

astute for the purpose of aiding that object. 

suhifln^Q r.f relations of the Government with the individual' 

arisinsfrnm ajeaby are of almost infinite variety and extent ; partly 

bv it and narH^ jadiog operdtioDS to a vast amount necessarily carried on 

is steadilv niiD ^ the multitude of enactments, the number of which 

the subiepf Government in close relations with 

the subject in respect of his private rights of property. 

tion is opiuion which I have formed on this ques^ 

has hfifln in I- many years in which the Revenue Sale IiaWf 

P ration, 13 for thenrsfc timeexpre ssedinaOourtof Justice. That 

(1) 2B. H. 0., 2nd Ed.. 133. (2) L. R. 16 Oh. D. 1 = L R. 7 Ap. Ga. 619. 
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is a formidable argumeob; perhaps.againsb fcliesQuadaeas of my opinioo. Still, 
1 oftQQOt disoover that the ocoasion has ever before ariseo. I am aware of 
no reported case io which limitation has ever been setup by Government 
as an answer, and the solo answer as in this case it has been in this Court, 
bo a claim by the owner of surplus proceeds of sale. 

Ghosk, .J. I asree with the Chief Justice in the answers lie propos- 
es to give to the questions that have been referred to the Full Bench. 

According bo the Revenue Sale Law (Act Xl of 1859), immediately 
upon the conclusion of a sale, the party declared to be the purchaser 
has to deposit a portion of the purchase-money (25 per cent.), and the 
balance before sunset of the thirtieth day i but the sale does not become 
final and conclusive before the sixtieth day. or before the appeal, if 
any be preferred bo the Commissioner, is dismissed. Upon the sale 
becoming final, the Collector applies the purchase-money, first, to the 
liquidation of tbe arrear for which the estate was sold, and then, to the 
liquidation of all outstanding demands debited to the estate in the public 
[70J accounts ; and if there be any surplus left, it is to be paid to the 
recorded proprietor or bis legal representative. 

It seems to me therefore that the purchase-money when paid by the 
purchaser is nob money received by the Collector to the use of tbe owner of 
the estate ; bub a portion of it, i.c., the surplus, if there be any, may possibly 
assume that character some time afterwards. The 62nd article of tbe 
second schedule of the Limitation Act says : — 

“For money payable by the defendant to the plaintiff for money 
received by the defendant for the plaintiff’s use, three years, when tbe 
money is received. ” 

When the law says “when the money is received ” it means, I take it, 
the time when it is actually received, and not the time when, after tbe 
Oollector has applied tbe purchase-money bo different purposes, it is ascer- 
tained that there is a surplus due to the proprietor. I do not think it could 
have bean the intention of tbe Legislature to lay it down that the cause of 
action of the defaulting proprietor would arise on the day that tbe money is 
received by the Collector. The law allows him two distinct remedies : first, 
he may appeal to tbe Commissioner; and second, be may bring a suit to 
contest the legality of tbe sale. And the prosecution of these remedies 
may bake him more than three years. If be is bound to sue for the sur- 
plus within three years, under art. 62, be may have to give ud his suit 
to contest the sale ; for s. 33 of the Revenue Sale Law provides tliat) “ no 
person sball be entitled to contest the legality of a sale after having re- 
ceived any portion of tbe purchase-money.” In other words the results 
may, in some cases, be that the defaulting proprietor must either receive 
the money within three years from the date when the purchaser pays it 
into the hands of the Collector, or he must give up his right bo contest 
the Bale. 

I do not think that the Legislature could have intended such a result, 
and to provide art. 62 for such a case as the present. The claim of the 
plaintiff for the surplus is either a claim which arises upon the statute 
(b. 31 Act XI of 1859), or it is an equitable claim for the money in the 
hands of the Collector; but in either case, it seems to me, it could not fall 
within art. 62 [71] (see in this conneotion the decision of the Privy 
OouDoil in Qurttdas Pyne v. Ram Narain Sahu (1). 

A|S regards tbe other question that has been raised in this case, and 
which has bee n diBoussed at considerable length before us, whether 

(1) 10 O. 860«11 I. A. 59. 
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the suit falls witbin 3 . 10 of tha Limitation Act, it ia, I think, a di- 
fficult one. But after giving the matter my best consideration, I am in- 
clined to think that it is not governed by that section — at any rate, it ia 
not clear that it is so. 

Section 10 of the Limitation Act provides that no suit against a per- 
son in whom property has vested in trust for any specific purpose, for the 
purpose of following such property in his hands, shall be barred by any 
length of time. 

The question for our consideration is, whether the surplus sale pro- 
ceeds has vested in the Collector in trust for the defaulting proprietor. 

Now, what is it that vests the surplus in the Collector as a trustee for 
the defaulting proprietor ? So far as the defaulting proprietor is concern- 
ed he is not a party to the sale held by the Collector : there is no 
confidence reposed by him upon the Collector, and we are not aware that 
under the engagement that the plaintiff or his predecessor in title executed 
for the payment of the Government revenue fixed upon the estate, he 
authorised the Collector to sell the estate in the event of a default in pay- 
ment of the revenue and to receive the surplus for him. There is no 
fiduciary relation between bim and the Collector; and herein, I think, lies 
the distinction between the position of the Collector in the present case 
and that of a mortgagee, who, when he is authorized by the mortgagor to 
sell, receives on behalf of the mortgagor the surplus sale proceeds. It was 
strongly argued before us upon the authority of certain oases in England, 
and more especially upon some of the observations in the case of Banner v. 
Berridge (l), that the mortgagee is a trustee for the mortgagor in respect of 
the surplus, and that ou the same principle, the Collector should be regarded 
as a trustee for the specific purpose of handing over the surplus to the 
recorded proprietor. But it seems to me that the analogy does not hold 
good whoo it does not appear that the proprietor, when he entered into 
[72] an engagement for the Government revenue, authorized the Collector 
to sell the estate and receive the surplus for bim. The power to sell an estate 
for arrears of revenue is, I take it, only given by the law ; and we have 
simply to determine what was the intention of the Legislature when they 
passed that law. Was it their intention to make the Collector a trustee 
for the defaulting proprietor in respect of the surplus? I hardly think 
that it was so. Section 31 of the Act provides that “ the Collector, after 
applying the purchase-money tothe liquidation of all arrears and demands 
of Government, shall hold the residue, if any, in deposit on account of the 
late recorded proprietor or proprietors of the estate or share of an estate 
sold or their heirs or representatives, to be paid to his or their receipt on 
demand in manner following,” ate., etc. The section here casts upon the 
Collector a duty which he is bound to perform in the manner prescribed 
therein ; but nothing more. On turning to Begulatlon XI of 1822| 

I find that the words used in the corresponding section (22) were the • 
residue shall belong to the defaulter or defaulters, and be payable to 
his or their receipts udoq demand.” I hardly think that these 
words could be construed as the creation of a trust in the hands 
of the Collector. There was a slight change in the wordings in the sub- 
sequent Act, XII of 1841, s. 21, they being the same as we find them in 
s.31 of the present Sale Law ; but I do not think that the Legislature, if they 
did not intend in 1822 to make the Collector a trustee, intended to make 
him so by the words that they used in 1841. I think what the Legisl*" 
ture meant to say was that the surolus shall belong to the recorded 


(1) li. R. 16 Oh. D. 251. 
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proprietor, and shall stand to his orodib in the Collector’s books until a 
demand la made and receipt is tendered, when the Collector will he bound 
to hand it over to the recorded proprietor or his representative. No doubt, 
no technical words are necessary to create a trust, but we must be satis- 
hed that the Legislature by enacting 3 . 31. Act XI of 1859.intended to con- 
stitute the GoUeotor a trustee for the proprietor in respect of the surplus. 
1 do not think that this was their intention, and I am not aware of a 
^ngle case since the passing of the Sale Liw in 1822 in which the 
Uovernmeut has been regarJod as a truitee in similar circumstances. 

then s. 10 does not govern the case, there is no other section 
applicable ; and the result, therefore, must be that the limitation pres- 
cribed is that in art. 120. Unler that article the right to sue for the 
surplus does not accrue until, as provide! by s. 31, Act XI of 1859, the 
demand is made. 
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In No. 1001 of 1890. 

PiGOT, J. (Pethkram. G.J.. Pbinsep, Tottenham, and Chose, 
JJ.. concurring.) — The sale took place in January 1833. The suit was 
brought in Daoember 1888. Under divers precepts of the Civil Courts, 
the proceeds were attached, and the C >llector was. of course, entitled to 
refuse payments until they were disposed of ; this has been prooerly bald 
to be so by the lower Court, aud the plaintiffs have been properly ordered 
to pay the costs of the Secretary of State in that Court oa that ground, 
but as the attaching creditors abandonsd their claim at the hearing the 
plaintiff obtained a decree, which was set aside by the lower appellate 
Court on appeal by the Secretary of State on the ground alone that art. 62 
of the Limitation Act governed the eaee. This being held not to be 
/ 80 , the decree of the lower appellate Court will be set aside, and that of 
the Subordinate Judge restored. Plaintiff will have his costs in this 
Court and the lower appellate Court. 


In No, 1131 of 1890. 

PiGOT, J. (Petheram. C. J., Prinsbp, Tottenham and Chose. JJ., 
ooncarring). —In this case the Secretary of State appealed from the 
decision of the Subordinate Judge, who held that art. 120 of tbe 
Limitation Act applied. Tbe appeal on that ground must fail. 

But the plaintiff brought his suit in resoecb of his share of the 
aurplus proceeds of the mehal. His name is duly registered, bub bis lands 
and t\xe jama,, are not specified: he therefore could not recover ; but this 
objection was waived in the written statement filed on behalf of Govern- 
mant provided the other parties interested should appear, and the 
idaintiff's claim should be established in their presence ; a very fair and 
considerate course. The issues raised must be read with reference to this 
Written statement. 

CM] It has been found that the plaiutiff’s claim has been so estab- 
lished in the presence of the other parties interested, so that in truth 
qneation before the lower Court of appeal was only that of limitation ; 
andithe fourth paragraph of the memoraudam of appeal to this Court 
does- not a r ise , 

Tbe Shoretacyof State was properly given his costs in the original 
Obadi^ 

Bat he appealed on the ground of limitation alone to the loww 
appellate Oonrt, and from that Oburt to this. 
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Arbicle 120 applies and as the objection under the concluding portion 
of the first paragraph of s. 31 was waived in the written statement of 
.Government, the case must be treated as though the demand was duly 
made on behalf of all the sharers; and if so, it was witbiu time. 

The appeal must therefore be dismissed with costs. 

Appeah No. 913 and No. 1161 of 1890 dismissed. Appeal No 1001 of 

1890 decreed. 


A. A. C. 


20 C. 74. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


Bir Narain Panda and others {Decree-holders) v. Darpa 
Narain ProdhaN and another {Judgment- debtors).* 

[17th June, 1892.] 

Decree payable by inslalmenis — Default inpayment of instalments — Right of decree- 
holder to waive his right to execute entire decree — Waiver— DimitatAon, Act {XV of 
1877), sch. II, art. J79, paragraph 6. 


A decree dated the 18th July 1883, which was made agaiost D and K in terms 
of a solebaama hied by them, directed payment by instalments in the month of 
Oboitra (Vilaity year) eaoh year, with a proviso that if default was made in the 
payment of any instalment, then, without waiting for [73] default in other 
instaimentsitbe deoree^holdet should be at liberty to take out execution and realise 
the whole amount of the kistbundi with interest. D admittedly paid the instal* 
ments due from him up to Gboitro 1293 (March-April 1885) and a portion of 
that due in Choitro 1293 (Maroh-April 1686) and K admittedly paid those due 
from him up to Ohoitro 1293 (March-April 1886), and although in the applioa- 
tioQ for execution payments made subsequent to those dates were alleged by the 
decree-holders to have been made, both lowe*’ Courts found such payments not 
lo have been proved. Oa the Ist September 1890, more than three years after 
the default made by D in Gboitro 1293 (March-April 1886) and that made by IT in 
Choitro 1294 (Maroh-April 1887), the decree-holder applied for execution of 
the whole decree with interest after deduction of all instalments alleged by them 
to have been paid. On second appeal before the High Court it was contend- 
ed that although the application to execute the entire decree was barred, 
yet as the proviso was for the benefit of the decree-holders they were competent 
to waive it and claim execution in respect of the iostalmeots that fell dne 
within three years before the date of their application for execution* 

Held, that this was not the oase made out in the Courts below, and further 
that the proviso could not be said to be waived, as there bad been no aooeptanoe 
of payment subsequent to the first default, nor a mere abstinence on the part of 
the- decree-holder from seeking the benefit of the proviso, but on the contrary 
there had been an affirmative act done by him showing that he did not waive 
the benefit of the proviso, bat olaimed to execute the entire deoree. 

Mon Mohun Roy v. Durga Chum Oooee (1) referred to* 

tR., 16 A. 371 (373) ; 2l 0. 542 (548) ; (1900) P.L.R. 416 (418) ; 100 P.R. 1902*131 P. 
L R. 1902; D., 24 G. 281.] 


n 

This was an appeal against the order' of the lower appellate Oonrti 
by which it affirmed an order of the Munsif, dismissing an application for 


* Appeal from Order, No. 234 of 1891, against the order ofBabn DwarkaNath Bbof 
taoL .rji, Subordinate Judge of Midnapore, dated the 24th of March 1891, affirming 
the oroec of Baboo Jogendra Nath Ghose, Munsif of Nemal, dated the 11th of Deoem- 
'bei 1890. .1 t t\- t i 


( 1 ) 16 0 . 602 . .^. 




t«P 



X.J BIB NARAIN PANDA v. DAKPA NARAIN PRODHAN 20 Cal. 71 

execution of a decree on the ground that it was barred by limitation under 
art. 178, sob II of the Limitation Act, 1877. 

On the 18th of July 1883 the plaintiffs obtained a decree for Rs. 648 in 
terms of asolehnamab filed by the defendants Darpa Naraio Prodhan (defen- 
dant No. 1) and Krishna Narain Prodhan (defendant No. 2). The terms 
of the solehnamah which were embodied in the decree were as follows : — 
Wa have entered into a compromise with the plaintiffs, which is to 
the following purport : — That out of Rs. 648, inclusive of the amount under 
claim and costs, I, Darpa Narain, shall pay to the plaintiffs [76] Rs. 324 
(three hundred and twenty-four), being a moiety of the above amount, 
and I, defendant Krishna Mohun, Rs. 324 (three hundred and twenty-four), 
the other moiety in the following instalments, by endorsing payments on the 
back of the decree ; that if we make default in the payment of any instal- 
ment, then, without waiting for default in the payment of other instal- 
ments, the plaintiff shall be competent to take out execution and realize 
the whole amount of the kistbundi. together with interest thereon at the 
rate of 5 pie per rupee per month from this day to the date of realization 
by attachment and sale of the lands mentioned in the schedule to the 
plaint, 8 annas at a time separately, and of our other moveable and im- 
moveable properties, and from our own persons, and that the plaintiffs 
shall be competent to take out execution against any one of us who will be 
unable to pay the instalments to the plaintiffs, or who will make default 
in payment of the instalments.” 

In the schedules of instalments to the solebnama it was provided 
that each of the defendants should pay the first instalment of Rs. 24 on 
25th Bhadro 1290 Vilaity (8th September 1883), and the i^emaining ins- 
talments of Rs. 14 annually in Chevt (March-April) each year until the 

year 1312 (1905). 

Krishna Mohan admittedly paid the instalments due bv him up to 
Oheyt 1293 (March-April 1886). and Darpa Narain those due by him up 
to Cheyt 1292 (March-April 1885), and a portion of the instalment due in 
Oheyt 1293 (March-April 1886). 

On the first September 1890 the plaintiffs applied for execution. They 
alleged that Darpa Narain had paid the balance of the instalment due in 
Cheyt 1293 (March-April 1886) and that both Krishna Mohun and Darpa 
Narain had paid the instalments for Cheyt 1294 (March-April 1887); and 
that they bad made default in paymebt since the last-mentioned date. 
Accordingly they prayed for execution of the whole decree with interest, as 
stipulated after deducting the instalments admittedly paid and then alleged 
by them to have been paid. 

The judgment-debtors Krishna Mohun and Darpa Narain denied pay- 
ment in Oheyt 1294 (March- April 1887), as well as the payment of the 
balance of Oheyt 1293 (March-April 1886), and pleaded that the application 
was barred. 

[773 The Munsif found that Darpa Narain bad made default in 
Oheyt 1293 (March-April 1886) and Krishna Mohun in Cheyt 1294 
(Maroh-April 1887), and accordingly held that the application for execution 
of the balance of the decretal amount with interest at the stipulated rate 
was barred by ol. 6 of art. 179, sch. II of the Limitation Act. 

The Munsif also notice! the point, although not put forward by the 
ffc^roo-holders, as to whether they would be entitled to realise the instaU., 
msnts-whiolr fell dne within the three years before the date of their 
applioatioQ, and he held upon the authority of the case of Mon Mohun 
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JUDGMENT. 

Tbe only question raised in this case is whether execution is barred 
with referencd to the instalmenos that fell due within three years before 
the date of the last application for execution. The decree, which was 
based upon a compromise, directs payment by instalments, with a proviso 
that if default is made in the payment of any instalment, then, without 
waiting for default in other instalments, tbe plaintiff shall be competent to 
take out execution and realise the whole amount of the kistibundi 
together with interest. In the aoplioation for execution tbe decree* 
bolder alleged that since 1295 tbe judgment-debtors bad made default in 
tbe payment of tbe instalments, and that consequently the remaining 
instalments had all become recoverable, and he accordingly asked for 
execution of the whole decree after deducting tbe sums alleged to have 
been paid. The judgmeot-debtors pleaded limitation and denied the 
payments said to have been made in 1293 [78] and 1294. The Courts 
below have found that the decree-holder has failed to make out that any 
payment was made in 1293 and 1294, and they have accordingly held that 
as the present application is made more than three years after the date 
of tbe hrst default, the application is barred. Tbe decree-holder did not; 
in either of the Courts below, make any application to be allowed to 
execute tbe decree in respect of the instalments that fell due within three 
years before tbe date of his application. But the Court of first instance, 
in its judgment, noticed the point as to whether such application, if it 
bad been made, would nob be barred ; and it held upon tbe authority of the 
case of Mon Mohun Roy v. Durga Churn Gooee (l) that an application of 
that kind would be barred. It is admitted before us that upon the facts 
found by the Courts below, the decree-holder is barred in bis application 
to execute the entire decree, as the default upon which tbe right to execute 
the entire decree must be based occurred more than three years before the 
date of the application. But it has been argued that though that was so, 
yet as the proviso authoriziug the decree-holder to execute the entire 
decree in the eveat of default in the payment of any instalment was a 
provision for his benefit, it was competent to him to waive the benefit of 
that proviso and claim execution only in respect of the instalments that 
were not barred. In the first place, we do not bhinlLthat that wan 
the case made in the Courts below ; and in the second place, we 
cannot, in the face of the present application, say that the proviso 
may be waived, seeing that in this case there has been no accept- 
ance of payment subsequent -to the first default nor a mere absti- 
nence on the pare of the deorae-holder from seeking the benefit of- the 

proviso, but, on tbe contrary, there has been an affirmative act done by 

• * 

» 


Roy V. Durga Churn Gooee (1) that it would be barred, as there could b» 
no waiver by the mere fact of doiog nothing. 

On appeal tbe Subordinate Judge upheld the order of the Munsif on 
the ground that the application was barred by art. 179, sch. II of tho 
himitatioD Act. 

The decree-holders appealed bo tbe High Court. 

Baboo Ishur Chunder Chuckerbutti, for the appellant. 

Baboo Horendro Nath Mookerjee, for the respondents. 

Tbe judgment of the Court (Prinssp and Banerjee, JJ.) was as 
follows : — 
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him, showing thafe he did not waive the bsnelit of the proviso, but clairnod 
to execute the entire decree. The facts of this case are therefore very 
much stronger than those of the case of Mon Mohnn Roy v. Durya, Ghnrn 
ChoM (1), and we think that the decree-holder is not entitled to execute 
the decree. 

The appeal is therefore dismissed with costs. 

O. D. P. Appeal dismissed. 


20 C. 79 (P.C.) = ig I. A. 234 = 6 Sar. P. C. J. 24t. 

[79] PRIVY COUNCIL. 

Present : 

Lords Morris and Hannen, Sir R. Couch and Lord Shand. 
fOn appeal from the Sigh Court at Calcutta.] 


Kameswar Pershad {Plaiyiiijfj V . Rajkumari Ruttan Koer and 

OTHERS (. Defendants ). [2i3t June, 1892.1 

Limitation Act, XV of 1877. sch, 21, art., 32 — Debt notchargedon immoveabW property 
— Prior adjitdication — C»vii Procedure Code {Act XIV of 1882), s. 13. expi. 2. 

A widow purported to ohtrge land which she held for ber widow’s estate with 
paymeot of a debt ; and afterwards surrendered her estate to the next heir, or 
reversioner, on condition that be should pay all her debts. In tbissviit, broueht 
by the creditor after the death of the widow, against the reversioner, more 
than six years from the time when the debt had become payable, it was held, 
that unless the debt had been eS^ctively charged ou immoveable property within 
arc. 132, sob. II ot the Lioiitation Act, 1877. the suit would be barred ; and the 
charge alleged to have been male on immoveables was fouod uot to have been, 
in fact, a binding one. 

The present suit had been preceded by another bne brought by the creditor 
against both the widow, then alive, and the reversioner, the cause of action 
against the latter being that in bis hands was the property chargeable. That 
suit was dismissed as against him. but decreed against the widow. In the pre- 
sent suit payment was claimed from him of a balance of the deceased widow’s 
debt, on the ground that he had agreed, on taking the surrender of the ostato 
from her, to faeoome responsible foe her debts; — Beld, that this ” might and 
ought to have been made ground of attack” in the former suit, within the 
expl. 2of 3. 13 of the Civil Procedure Coda ; and mustaccordingly be deemed 
to have been directly and substantially in issue in the former suit « and therefore 
that this suit was barred. The Acts of 1877 and 1882 did not alter the previous 
state of the law. 

IP.. 35B 507 = 13 Bom.E R. 895=12 Ind. Cas. 387; 40C 1 (P C.) = 10 A-L.J. 486 = 14 
Bom. Ij.R. 1211 = 16 O.L.J. 642=16 C.W.N. 937 = 39 I.A. 237 = 16 Ind Cas. 70= 
eL.B.R. 119 (1231 = 23 M.L J. 215=12 M L.T. 449 = (l9l2) M.W.N. 1097 = 5 
Bur.Ij.T. 211 ; 26 M. 645 (646) ; 1 Ind. C»s. 808 ; Rel., 16 O.L.J. 41 = 16 Ind. 
Clas. 447 ; 4 Ind. Cas. 763 (765) = 12 O. C. 347 ; R.. 19 A. 517=17 A.W.N. 143 ; 
90 A. 81 ; 20 A. 110(P. B.) = l7 A,W.N. 216 ; 20 A. 516=18 A.W.N. 134 ; 27 A. 
S7 (43) (P. C ) ; 22 B. 686 (690) ; 26 B. 661 (668) ; 31 O 79 (82) ; 21 M. 91 ; 25 
M. 800 (816) (P.B.) ; 27 M. 102 (104); 3S M- 216 {229) = 10 1nd. Gas. 7.'> = 21 
M.L.J. 844 = 10 M.L.T. 633 ; 4 A.L J. 675 (676) = A.W.N. (1907)276:6 Bom. 
L.R. 594 (597); 5 C.Ij.J. 611 ; 8 O.L.J. 82 = 12 C.W.N. 862 ; 12 C.W.N. 292 ; 

4 Ind. Cas. 801=5 N.L.B. 189; 8 Ind. Cas. 1121=6 N.L.R. 156; 10 Ind. 
Oas. 29 (31) ; 15 Ind. Cas. 374; 17 lod. Cas. 445 (462) (P.B >=23 M.L.J. 543 
(B71) = 12 M.L.T. 500 = 11913) M.W.N. 1 (23»=37 M. 70; 2 N.L.R. 94 (96) ; 
Bxpl.. 95 B. 189 ; 96 M. 760 = 13 M L J. 448 ; 18 M.L.J. 439 (441) ; D.. 24 C. 
83 ; lO.L.J. 248 (959) ; 1 O.L.J. 337 (353) ; 7 M.L J. 288 (289) ; 65 P.R. 1907 
“*65 P.L.R. 1908=96 P.W.R. 1907; Apppoved, 39 B. 177 (181) = 23 lod. Oas. 
868.3 
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Api^EAL from a decree {8tb May 1889) of the High Court, reversing a 
decree (23i'd February 1888) of the Subordinate Judge of Gaya. 

The suit cut of which this appeal arose was brought by Kameswar- 
Pershad, a banker of Gaya, now appellant, against Raja Ran Bahadu'r, 
Singh, who died pending this appeal in which he was now represented by 
the respondeuts, minors, appearing by their guardians. 

[so] The plaintiff had made Raja Run Bahadur a co-defendant in a 

P^Qvious suit of 31st March 1876, which was dismissed as against him, 

«Sar, P.C J decreed against his co-defendant. Rini Asmedh Singh, who died 

Ml. during those proceedings on the 20i,h October 1878 ; see Kameswar Pershad 
y. Run Bahadur Sinqh (1). Both that and the present suit bad reference 
to the same debt for Rs. 61.000, secured on a bond and mortgage 
executed by Rani Asmedh on the Ist August 1872 ; and the question on 
this appe il was whether this suit, which was brought on an alleged under- 
taking by Raja Run Bahadur in 1872 to pay her debts, had been rightlv 
decided by the High Court to be barred either by limitation or by the 
etidct of the prior adjudication. 

By ikrarnamas executed and interchanged on the 31st August 1872 
sine b, as widow of Raja Modhnarain Singh deceased, surrendered her 
widow 8 ptate m an eight annas and a half share in the property of her 
deceased husband to Run Bahadur, who was declared in both ikrars to be 
the nearest male gobia and heir to the deceased Modbnaraio. Both ikrars 
declared that the widow had transferred to Run Bahadur the above share 
of the zemmdan left by Modhnarain. situated in the districts of Gaya and 
Patna, which was in the widow’s possession, in consideration of her got- 
ting fimoi him Rs. 24,000 a year for her expenses ; and that he had taken 
oyer the debts due to creditors and the encumbrance on the estate; also 
that she had made him "her and her husband’s representative,” and that 
e had undertaken to pay the debts due to her creditors " out of the 
pronbs of the said properties/" 

To the ikrarnamas Kameswar Pershad was not a party, nor was he 
named in them. The result of the suit of 1876 was that a decree was 
made by the High Court on the 2nd July 1878, affirmed on appeal by the 
Judicial Committee of the Privy Council on 23rd November 1880, to the 
effect that Kameswar Pershad was entitled only to a decree against the 
widowfor the money which she had received and interest thereon and 
that the transaction was not binding on the estate. The suit was dis- 
missed as against Run Bahadur, against whom however, as representing 
Lo J the decree-holder Kameswar Pershad in 1884 sought to obtain exeou:. 
ion in the Court of the Subordinate Judge of Gaya, and reliance was placed 
on the abpve agreement in the ikrarnamas of 1872. Also a sum of Rs. 5,000 
was admitted to have come to Run Bahadur from the widow. Except as 
o this sum, the Court held that Ran Bahadur could not be held liable to 
^bisfy the decree of 1878 against the widow. Under s. 244 of the Civil 
rocedure Code, it was only, in the Court’s opinion, upon the property of 
tbe o^e^ased that the decree against her could be executed; and on her 
ea 0 Run Bahadur had become owner of the estate, not by inheritance 
rom her, but from Modhnarain her husband. Accordingly execution 

Run Bahadur was refused. This order was upheld 
oy the High Court on the 14bh January 1886. 

R ^3t(i Japuaryl887 the plaintiff brought this, suit against Run 

a adur for the balance of the money due from Rani Asmedh under 
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tha deoree oE the 2ad July 1878. Ha alleged that the dofandunt: hy 
the ikrarnacDas of Slat August 1872, and by taking over tlie property 
suiTODdered, h-id randareJ himself liable on a cause of action which accrued 
on the 14&h January 1886 when his representative character was negatived 
by the HighO>urt confirming the order of the Court in the execution 
proceedings. The defendant besides other defences sot up limitation and 
adjudication in prior proceedings. The Subordinate Judge liuvini’ fixed 
issues on these points, made a decree in favour of the plaintiff for the 
principal sum of Rs. 61.000. with Rs. 31,860 -5 as interests. 

On an appeal, a Division Bench of the High Court (Tottenham and 
Gordon, JJ.) reversed that decision and dismissed the suit with costs. 
As to the eflfect of the ikrainamas of 1872, the Judges were of opinion 
that a Court of equity ought to hold that they were intended for the benefit 
of creditors, and that it was competent to the plaintiff to sue the defendant 
to enforce the arrangement on which the latter had acted. But they wore 
of opinion that the estate was not vested in Run Bahadur in trust for a 
specific purpose so as to bring the transaction with regard to the rights 
of creditors within s. 10 of Acs XV of 1877. They said that it had been 
already held by the Court that too language of the section was specially 
framed to exclude implied trusts ; and [82l they referred to Kkerode- 
inonty Djsseew, Doorqamoney Dosseo (1) and Greender Chunder Ghose v. 
Mackintosh (2). They further beld that the cause of action did not date 
from the decision of the High Court on the 14th January 1886, and that 
if the plaintiff had acquired any right to sue this defendant personally for 
the Rani Asmedh’s debt he acquired it as soon as that debt fell dne in 
1875. The suit should have been brought within six years after the right 
to sue had accrued, but it had not been brought f ir more than eleven years 
after that time. Accordingly they held tha suit to be barred by limitation. 
They also considered the question whether the suit was maintainable, the 
plaintiff having in the previous suit against the Raoi, to which the present 
defendant hail been a party, omitted to seek relief against him personally. 
They referred to Woomatara Debia v. Unnopoorna Dossee (3), and to 
Pinou V. Mahomed Aboo Syed (4) , concluding that the suit must fail on this 
ground also. 

On this appeal, 

Mr. T. H. Goioie, Q.O., and Mr. C. W. Arathoon, for the appellant; — 
The suit was not barred by limitation, the claim being for the payment 
of a debt charged upon immoveable property, within art. 132 of sch. II 
of the L'mication Act, XV of 1877. Originally the payment of the 
Rs. 6 1,000 was charged upon immoveablo property in the widows pos- 
session, but afterwards transferred bo Run Bahadur. An attempt bad been 
made to establish, as against him, the ch.irge on the land in the suit of 
1876. This failed, but the suit was decreed against the widow with whom 
he had been sued as co-defendant. In the result, however, when her 
death ensued in 1879, there was no property held by any one who repre- 
sented her from which satisfaction of the decree against her could be 
obtained. But Run Bahadur in his ikrarnama of 1872 had agreed to pay 
the widow's debts out of the profits of the properties surrendered by her to 
him. Those profits he had received. This fact, which bad not formed 
part of the cause of action in the former suit against him, could be brought 


(1) 1 O. 4S5. (2) 4 C. 897. 

(8) 11 LB. 158-18 W. R.16S. (4) 3 0. L. B. 968. 
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forward now in tho nresent oue ; and tbe claim was nob [831 barred by 
limitation though more than six years had elapsed before tbe suit was 
brought, because the debt was charged on immoveable property sufficiently 
to make the claim fall within the words of art. 132 of sch. II. [SiR 
R. Couch referred to s. 13, Civil Procedure Code, and inquired whether the 
present cause of action was not one that micht have been included in the 
suit of 1876.1 It was submitted that tbe causes of action in that suit, and 
in the present, wore different. Tbe former suit was not brought, as this 
was. upon a liability personally undertaken by Run Bahadur, viz.^ his 
undertaking to pay the debt out of the profits of the surrendered interest 
in land. There had been no decision that the right accruing bo the nlaintiff, 
in consequence of Run Bahadur’s agreement having been accompanied by 
his having got possession of the estate, so as to enable the plaintiff to sue 
Run Bahadur, was not enforceable. The suit was not barred by prior 
adjudication, for tbe present cause of action was distinct from the former 


one. 


Reference was made to ^oomata/rcL Debia v. Unyiopoor''i(i Dossec (1), 
Denobundhoo Chowdhr^j Kristomonee Dossee {2), and the judg ment of 
Scotland, C.J., in the Shivagunga case (3). 

Mr. R V. Doyne, for tbe respondents, was not called upon. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Morris. — The facts which it may be necessary briefly to 
recapitulate, in order to make clear tbe grounds] upon which their Lord- 
ships are about to decide this case, are as follows : — Rani Asmedh Koer 
was the senior widow of Rajah Modhnarain Singh, and as such was 
entitled to a widow’s interest in certain mauzas, part of the property of 
her deceased husband. She appears to have incurred debts to the appellant, 
and on the 1st March 1872 she executed a bond to him for the sum of 
Rs. 61,000 to meet the amount of her liability, and thereby hypothecated 
the mauzas. On the Slst August 1872 an agreement was entered into 
between her and Run Bahadur, whereby sbe surrendered berinterest in her 
husband s estate to Run Bahadur, upon condition that he was to pay her 
an allowance of Rs 24,000 for her maintenance, and was to pay off her lia- 
bilities. On tbe 31st March 1876 the appellant [84] instituted a suit on 
tbe bond against tbe Rani and Run Bahadur, which was decreed by the 
Subordinate Judge on the 6th December 1876 in the terms of the prayer. 
The High Court varied this decree, and by their decree of tbe 2Dd July 1878 
held the Haui personally liable for the amount covered by the bond with 
interest thereon, and held the mortgage not to be binding upon the estate. 
The matter was brought before this Board by way of appeal, and in 
1880 the appeal was dismissed. In 1884 the appellant sought to execute, 
against Run Bahadur and the properties iu his possession, the personal 
decree obtained against the Rani, who was dead. The Court to which 
the application for execution was made held that the decree could not be 
executed against Run Bahadur, except in respect of personal property of 
tbe Rani which had come to him on her death. Tbe High Oourt on appeal 
upheld this decision by their judgment of the 14th January 1886, On 
^e 13tb January 1887 the appellant instituted tbe present suit against 
Run Bahadur, praying to have him declared liable, under the agreement 


(1) 11 B.IkB. 158«18W.R. 163. 


(2) 3 0. 169. 

£6 


(8) 1] M. I.a. 50(61). 
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of the Slab August 1872, to satisfy the docrco obtained against the Rani 
on the bond. 

The first objection taken to the suit was that it was barred by the 
law of Umitation. 

Prima facie, this would be obvious, for the bond wa^ by its terms CIOD^IL. 
made payable in the mouth of September 1875, wiiereas the right to sue 20 C. 79 
the defendant for a personal debt would be limited to six years, and the (p.c.) = 
present suit was nob commenced until the month of January 1887, an jg i. a. 234 = 
interval of over 11 years. The appellant, however, alleges that be g gap, px.J. 
comes within the limitation applicable to a charge on immoveable pro- 341 , 
perty, which would be 12 years ; if he is right in that contention, the suit, 
being instituted 11 years and some months afterwards, is not barred. 

But it is necessary for the appellant to satisfy this Board that the 
•charge upon the estate was one which was binding upon it, and, bearing 
in mind the facts of the earlier suit, and what was said by the Board in 
that case, their Lordships are not satisfied that it was so binding in fact. 

In this view, the period of six years, and nob the period of 12 years, 
applies in this case, and the suit is consequently barred. 

[85] Another ground appears to their Lordships fatal to the suit, and 
that is that it offends against the principle of res judicnia laid down in the 
Code of Civil Procedure of 1882. In the suit of 1876 Run Bahadur was 
joined as a defendant, upon the ground that the Rani had, under the 
agreement of 1872, given over to him the whole of her properties, including 
what was mortgaged by the bond, but no relief was claimed against him 
personally. It was clearly competent for the appellant to have alleged in 
that suit the personal liability which be now says he can establish against 
Run Bahadur. He had relied upon the fact of the mortgage being one 
affecting the whole estate, bub he could have also alleged that Run Baha- 
dur was bound at all events to pay him, in consequence of the agreement 
which he had entered, into with the Rani. This, however, he did not 
do. 

Section 13 of the Code of Civil Procedure of 1882 says : “ No Court 
ahalt try any suit or issue in which the matter directly and substantially 
in issue has been directly and substantially in issue in a former suit be- 
tween the same parties, or between parties under whom they or any of 
them claim, litigating under the same title in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and finally decided by 
such Court.” Explanation 2 of that section says : “ Any matter which 
might and ought to have been made ground of defence or attack in such 
former suit shall be deemed to have been a matter directly aod substan- 
tially in issue io such suit.” Their Lordships think that the present 
ground of attack was a good ground of attack in the suit of 1876, because 
the money had not been paid in September 1875, the date named in the 
bond. 

That it “ might ” have been made a ground of attack is clear. That 
it ought ” to have been appears to their Lordships to depend upon the 
particular facts of each case. Where matters are so dissimilar that their 
union might lea«l to confusion, the construction of the word “ought” 
would become importaot; in this case the matters were the same. It was 
only an alternative way of seeking to impose a liabilibv upon Run Bahadur, 

And it appears to their Lordships that the matter “ought” to have been 
made*a grooctd^of attack in the former suit, and therefore that it should be 
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[86] “ deemed to have been a matter directly and substantially in issue’* 
in the former suit, and is res judicata. 

But it has been urged that the first suit having been brought in 1876, 
the Code of Civil Procedure of 1877, and not; the Code of 1882, governs 
the case ; but it is to be observed that the Cole of 1882 says that “ No 
Court shall try any suit or issue ; ” that is, shall try after the passing of 
that Act, though the circumstances had arisen previously. 

^ Neither should it be lost sight of that the Act of 1877 and the Act of 
1882 were not introducing any now law. but were only putting into the 
' form of a Code that which was the state of the law at the time. 

The 8t8.te of tlie law at the time was, that persons should not be 
harassed by continuous litigation about the same subject-matter. 

Uuon those grounds their Lordships will humbly advise Her 
Majesty that the judgment of the High Court should be affirmed and the 
appeal dismissed. The appellant must pay tbe costs of the appeal. 


Appeal dismissed. 

Solicitors for the appellant ; Messrs. T. L. Wilson d Go. 
Solicitor for the respondent : Mr. S. G. Stevens. 

C. B. 


20 C. 86 (P.C.) = 19 I A. 191=6 Sar. P.C.J 232. 

PRIVY COUNCIL. 

Present : 

Lords Watson and Hothouse, Sir R, Couch and Lord Shand, 
[On appeal from the High Court at Calcutta.] 


Ahsanulla Khan Bahadur {Defendant) v. H.aricharn 
Mozumdab (Plaintiff)- [29th June, 1892,] 

Sale for arrears of rent -Sale of putni tenure set a^ide upon defect in the notice required 
by Regulation VIII of 1819, s, 6 ^Difference in notice of mid-year sales, and of sales 

for a year' 3 rent tnde/uuU, under cis. 3 and 2, respectively— Objection taken for first 
lime on appeal. 

The power of eale given to the zemindar by Regulation VIII of 1819, upon 
default in paymdnt of tbe rent by a putni lar, is only exercisable subject to a 
condition as to notice to tbe defaulter. To bring into operation the provisions of 
cl. 3 of s. 8, relating to a mid-year sale, tbe [87J serving a notice, according to 
that section, intimating to the putoidar that payment of tbree-fourth's of the 
balance due will prevent a sale, is a condition precedent to tbe sale. A notioe 
relating to a mid-year sale was held to be essentially defective, as it followed 
cl. 2 instead of cl. 3 of s. 8, and intimated that payment of tbe whole atreas 
would be the only way to stay the sale. 

This objection was taken for tbe first time in the Appellate Csurt : Held that 
as a defect fatal to tbe whole proceeding appeared in the notice, the objection 
was competently taken in that Court. Macnaghten'i. Mahabxr Pershad Singh (U 
distinguished. 

[P., 20 C. 746 (753J.] 

Appeal from a decree (31st January 1890) of the High Court (2) 
affirming a decree (28th April 1938) of the Subordinate Judge of 
Mymensingh. 


(1) 9 C. 656=10 I.A. 25. i 


.58 


(3) 17 C. 474, 
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The plaintiff^ uow respoudeub, bioughb this suib on the 14th April 
1887 to have seb aside the sale of his pubni talulc which book place on the 
16ch November 1886. at the instance of his /.omindar, purporting to be 
under the provisions of Reg. VIII of 1319, “ to declare the validity of 
certain tenures, and bo define the relative rights of zemindars and putni 
talukdars, also to establish a process for the sale of such taluks in satisfac- 
tion of the zemindar's demand of rent." 

The pubni was granted to the plaintilV’s proihjcessor in estate by the 
defendant’s predecessor, he being zomindar in possession of a share in a 
zemindari named Kismub Daajaoi in the Mymensingli district ; and the 
rent reserved on the putni was Rs. 212 a year. The plaintilT made de- 
fault in payment of the rent due from Baisakh to Assin, six months of the 
Bengali year 1293, corresponding to the period from the middle of April 
to the middle of October 1386. The defendant, now appellant, in con- 
sequence of the plaintiff's default took proceedings against him under 
Reg. VIII of 1819, applying to the Oolloetor for the issue of a notice. 
The result was that on the Ist Augbran 1293, corresponding to the 16th 
November 1886, the putni taluk was sold for an arrear of about Rs. Ill, 
and was purchased by the defendant himself for Rs. 125. Tlie qtie-'tion 
now raised related to the effect of the notice not having been as required 
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in cl, 3 of s. 8 of Reg. VIII of 1819. 

[88] The plaint alleged irregularity in the proceedings ; stating that 
notices in the form required by the Regulation had not been published at 
the suddar kubcheri, in the mofussil, in the mehal sold, or In the collcct- 
orabe kutcheri, nor had the service of notice alleged in the rubakari for 
sale been according to law ; also, that the value of the property sold was 
Rs. 20.000 ; and fraud was alleged. 

The defendant’s written statement denied fraud, and alleged tliat the 
notices served had been sufficient to satisfy and requirements of the 
Regulation. Issues having been fixed, raising tbo points in dispute, the 
Subordinate Judge made a decree in the plaintiff s favour, sotting^ aside 
the sale, on the ground that the notices required to be published in the 
several places mentioned in the Regulation had not been shown to have 
been duly published in all of them. 

On an appeal by the zemindar, the High Court (Norris and Mac- 
PHERSON, JJ.) affirmed the decree (1), but not on the finding of the Court 
below as to publication. The Judges held that even had the notice 
been as a fact served, it was defective in itself. It had not stated that the 
sale might be stayed by payment of so much of the arrears as would reduce 
them to one-fourth of the total demand of the zemindar. ^ There was a 
wide difference according to the iudgment between the notices under the 
oneclausB and those under the other. Under cl- 2, a putnidar, dur-putni- 
dar, incumbrancers, and others, were to learn from a notice, served in the 
places named, that the tenure would not be released from an impending 
sale udIgsb the whole year’s rent should have been paid before the date 
fixed for the sale. Under ol. 3, payment of three- fourths of the half-yearly 
rent due would suffice to have the effect of staying the sale, and the notice 
under ol. 3 was to be varied accordingly. The judgment concluded thus : 
" We therefore think that the ground that- the notice was bad in law is a 
substantial ground, and upon it the appeal must be dismissed with costs. 
Both Courts concurred in setting aside the sale, though not on the same 


grounds. 
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ilr. J. H. A. Branson, for the appellaot : — There was error in the deci- 
sion that the notice under the circumstances of this case, and with 
regard to the time when the objection was taken, was [89] iasufScienb to 
support the sale, which in other respects had been found bo be regular. 
The High Court had gi7en effect bo the objection, taken for the first time 
during the argument of the appeal, when other objections had been 
disallowed. The informality of one part of the same section having been 
treats i as applicable instead of tbe other had not been shown to have 
' occasioned any material injury to the interests of the plaintiff. An appli- 
'cation which had not been granted bad been made that the defendant 
might have an opportunity to show that the form used was the one in 
general use. A reference to the cases would show that, where irregulari- 
ties bad occurred, the test of its having occasioned injury to the interests of 
tbe party complaining was applied. He referred to Pitamber Panda 
V. Damoodar Doss (1), Maharaja of Burdtoan v. Tarasundari Debi (2), 
Macnaghien v, Mahabir Pershad Singh (3), Maharani of Burdwan 
V. Krishna Kamini Dasi (4). 

Mr. T. H. Cowie, Q.G., Mr. C. W. Arathoon and Mr. W. H. Rattigan, 
for the respondent, were not called upon. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

Loud Shand : — Their Lordships do not think it necessary to call 
for any reply in this case 

A zemindar having an interest in a taluk of this kind has undoubted- 
ly, under the provisions of Reg. VIII of 1819, a power of sale in the case of 
default in payment of the rent ; but that power of sale, which is given as 
a very summary remedy, and which may be esorcised immediately on 
arrears arising, is given under important conditions, the fulfilment of 
which is of the utmost consequence, not only to the person having a right 
to tbe taluk, but to all those who have rights under him ; not only to 
tbe putnidars. but to the sub-lessees, mortgagees, and other incum- 
brancers, whose rights may be affected or extinguished by the sale 
taking place. 

The Regulation provides for two separate cases. It provides under 
cl. 2 of s. 8 for the case of an arrear which has extended twelve months ; 
and under cl. 3 of tbe same section, it [90] provides for a still shorter arrear, 
namely, non-payment of tbe rent due at the end of six months. In tbe 
case of arrear occurring, tbe Regulation provides for specific notice to be 
given of tbe intention to proceed to sale. Clause 2 of the section is as 
follows : — “ On the first day of Baisakb, that is, at the commencement of 
tbe following year from that of which the rent is due, tbe zemindar shall 
present a petition to the Civil Court of tbe district, and a similar one to 
tbe Collector, oontaining a specification of any balances that may be due 
to him on account of the expired year from all or any talukdars, or other 
holders of an interest of the nature described in tbe preceding clause of 
this section. Tbe same shall then be stuck up in some conspicuous part 
of the kutcheri, with a notice .that, if the amount claimed be not paid 
before the first of Jeyt following, the tenures of the defaulters will on that 
day be sold by public sale in liquidation.” 


(1) 24 W.R. 129. 

(3) 9 0- 656 » 10 l A. 26. 


(2) 9 C. 6t9 = 10T.A. 19. 
(4) UO. 365 = 14 I.A. SO. 
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The notice in that case ought to state, in terms of the clause, 
that if the full amouat due, and speoiGed in the notice, he not 
paid before the date thereio mentioned, the tenure ot the defauher 
wlU be sold by public sale. In order to have that notice in proper form 
it mast contain, not merely a spaclGcation of the arrears, but a notifioa- 
tiOQ that the sale will proceed unless payment of tlie rent be marie within 
the time limited. 

In the case now before their Lordships of six months’ arrears of rent 
only having become duo, the provision applicable is in these terms : -“On 
the tirsc^ day of Kartiok in the mid lie of the year, the /.emindar shall be at 
liberty to present a similar petition, with a statement of any balances 
that may he due on account of the rent of the current year up to the end 
of the month of Assin, an l to causa similar publication to be made of a 
sale of the tenures of defaulters, to taka place on the first of Auehran, 
unless the whole of the advertised balance shall be paid before t!ie d vre in 
question, or so much of it as shall reduce the arrear, including any inter- 
mediate demand for the month of Karbick. to less than one-fourth, or a 
i anna proportion of the total demand of the zemindar, according to the 
kistbundi, calculated from the commencement of the year to the last day 
of Karbick.” 

It appears to their Lordships to be clear that the notice, which is a 
condition precedent to any sale taking place under this clause, must 

in all material respects comply with cue provisions of the clause, and that 
therefore there should be intimation made to the debtor, in terms of the 
clause, not only of tne balance due, but an intimatioo that, unless the 
whole of the advertised balance shall be paid before the date in question, 
or 80 much, of it as shall reduce the arrear, including any intermediate 
demand for the month of Kartick, to less than a fourth of the total de- 
mand of the zemindar, the sale will taka place. But it is conceded in this 
case that the notice, instead of being framed as cl. 3 required, and so con- 
taining an intimation that payment of three-fourths of the arrear would 
prevent a sale, contained a distinct statement that unless the whole of the 
arrears were paid, the sale would take place. In short, the notice followed 
the terras of cl. 2, whereas the case was one under cl. 3 ; and it not 
only failed to give the intimation of the proportion of the arrear which if 
paid would prevent a sale, but gave an erroneous and misleading intimation, 
at leaar. by implication, that, payment of the whole arrear was neces- 
sary to prevent this. 

The following passage in the judgment of the High Court appears to 
their L jrdships to present the correct view of the law ; — ” The object of the 
publication of this notice is to give not only to the defaulting pubnidars. 
butdur-putnidars. mortgagees, and other incumbrancers, notice of the 
sale. It may well be, that the putnidar, dur-pubnidar. inortgageos, or 
other incumbrancers would have available, for the purpose of saving the 
estate from sale, 75 per cent, of the arrears due. bub not the whole. We 
are of opinion that if the zemindar chooses to bring into operation the 
provisions of cl. 3, s. 8, and to get a half year's rent by means of this 
Begolatioo, he must strictly comply with the conditions laid down in 
the section. We think that all the requirements in cl. 2 of s. 8 must be 
imported into ol. 3 of that aeotion mutatis mutandis, and therefore we think 
that the serving of the notice is a condition precedent bo the sale being held, 
and that the notice so served must be a good notice, that is to say, it must 
be a Qobioe which shall pat all parties concerned in saving the tenure from 
Mle, in- possession of the-kopwledge of what really they will have bo do if 
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they desire to save tho tenure, and would-be purchasers in possession of 
ioformation as to the amount they will have to spend if they wish to pur- 
chase the [92] property.” Their TjordshiDS adopt this expression of 
opinion ; in this case the notice was essentially defective, and the sale was 
consequently bad, and must bo set aside. 

It has been concendel on the part of the appellant that this objection 
came too late. No doubt the objection was one which ought to have 
been taken before the Court of first instance: but their Lordships are not 
prepared to hold that an objection of this kind, fatal to the whole pro- 
ceedings, and appearing upon the face of the notice itself, was not com- 
petently raised before the High Court, and entertained by them. 

The case of Macnaghten v. Mahabir Parshad Singh fl), to which 
their Lordships have been referred, is of a totally different character. 
In that case a question was raised for the first time before the High 
Court, which would have necessi^ted inquiry as to whether there 
had been pecuniary injury to the party complaining of the alleged 
irregularity in the proceedings which resulted in a sale, and that 
inquiry ought to have been made, if the point was to be maintained, 
in the Court of the Subordinate Judge. In this case the objection, which 
is at the root of the whole proceedings, arises upon the notice which 
the zemindar himself gave, and no inquiry of any kind is necessary ; and 
their Lordships are of opinion that it was not too late to take such an ob- 
jection before the High Court, and that the High Court properly disposed 
of it. It was indeed maintained that the objection in this case did raise 
matter for inquiry, because it was said that it could be proved that the 
form of notice given in this case had been generally in use for a number 
of years, even in case of a six months’ arrear only. But the Court could 
not allow any such inquiry, because no extent of general use of such a 
form of notice could enable parties to dispense with a material and 
essential part of it. 

Their Lordships will therefore humbly advise Her Majesty to affirm 
the judgment of the High Court and to dismiss the appeal. The appellant 
will pay the costs of the appeal. 


Appeal dismissed. 


Solicitors for the appellant : Messrs. Pemberton dt Garth. 
Solicitors for the respondent : Messr.s. T. L. Wilson db Co. 

c. B, 
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[S3] PRIVY COUNCIL. ^3. 

Present : Privy 

Lords Hohhouse, Morris and TIanncn, Sir R. Couch COUNCIL. 

and Lord Shand. 20~C~98 

[On appeal from the Court of the Judicial Commissioner, (P.C.) = 

Central Provinces.} 19 I. A. 228= 


6 Sap. P.O.J. 


RAMGOPAL and another {Plaintiffs) V. SHAMSKHATON AND OTHERS 

{Defendants).* [24th June and 23rd July, 1892.] 

5eco>ui aopeal — Civil Procedure Code (Ad XVI of 1882). ss. fiSl and b^b—Findinejs of 
fact distinguislied fro'n inferences or conclusions of laio — Inference of law which the 
facts found were insuffeient to jitstUy, 


247 = 17 
Ind. Jap. 
38. 


It is well settled that a Court of scoond appeal, for the purpose of enn^idering 
the weight of the evidence, is not c 'rapotent, according to ss. 584 and 5-15 of the 
Civil Procedure Cole, to entertain a que:»tion as to the poundoess of a finding of 
fsen by the Court helow. The first Court's decision as to the efiact of the evi- 
dence mu'^t stand fiinal as to the facts. Bit the soundness of conclusions may 
involve matter of law and may be questioned by a C >aft of second appeal. 

A conclusion was drawn by an app-allate Court allirming the jiidgment of the 
first Court, that the defendant bad accepted as a binding obligation upon him a 
mortgage executed by his mother, with whom ha was a sharer by inheritance on 
the property charged A higher appellate Court, on a second appeal, decided 
that these conclusions were not warranted by tbo facts found, and reversed that 
judgment. Held, that the third Court hid notexco ded its powers under the 
above sections by reversing the decision of the Court below. 

The expression " specifi_ed law ” used in clause (a) of s. 584, first introduced 
into the Code by the Act of 1977, moans “ specified ” in the memorandum or 
grounds of appeal.” 

Durga Chjwdhraniy. Jewahir Singh Chowdhri {1) followed. 

£P., 24 0. 925: Appl., 9 C.W.N. 663 f665) ; R.. 21 B. 91 ; 21 B. 110 fllS) ; 25 B. 202 ; 
25 O. 89b (h08mF B I ; 26 0. 53 ; 34 0. 941=6 C.LJ. 2.37 (248)=n C.W N. 
959 IF.B,); SBom. L.B. 225 (228) ; 5 Bom. L. R. 956 (963)'; 14 C.L.J. 515 = 16 
C.W.N. 540 i5*7)-ll Ind. Cas 7‘29 ; 15 C. L. J. 220= 16 C.W.N. 5G7= l:d Ind, 
Caa. 606 (609) ; 4 N.L.R. 78 = 8 Or. L. J. 18; 3C.W N. 255(260); 8 C.W.N. 690; 
4N.L.R. 78; 19 M. 485 (493) ; 7 S L B. 11 =20 Ind. Cas. 523 ; D.. 32 0. 719 
(723) = 1 C.L.J, 232.3 


Appeal from a decrao (SOtb November 1887) of the Judicial Commis* 
sioner, reversiug a decree (25bb April 1887) of the Commissioner of the 
Nerbudda Division, affirming a decree (itb December 1886) of the 
Deputy Commissioner of Hosbangabad. 

The suit was brought by the appellants against Daud Rao, since 
deceased, as co-defendant with his mother Mussamat Shamskhaton, to 
recover Rs. 9,390, principal and interest due on a mortgage, and in default 
of payment for foreclosure. The property mortgaged was mauza Bilawada, 
in the district of Hosbangabad, which was formerly held as a "muafi," or 
xnauza free from [94] assessment to the revenue, by Surji Bao, a Maho- 
medan, who was the husband of Shamskhaton and father of Daud Rao. 
Surji died in 1864, having in his lifetime executed a prior usufructuary 
jease of the muafi plot to Seth Jiwan Rami father of the appellants. In 
1865 the muafi was resumed and Bilawada was assessed to the revenue. 
The widow and son being the only heirs or sharers of Bilawada, dakbil 
kharij was entered in her name, and she alone on the 4th July 1871 


. / , (1) 18 O. 23 = 17 I A. 122. 
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execute’! the mortgage which was the subject of the presoofe suit, brought 
on 28th July 1886. Her execution was found as a fact by the Courts 
below, and no question remained as to her liability. Bub Daud Bao, who 
was at the date of the mortgage entitled to seven-eighths of Bilawada, 
his mother being entitled to the remajning one eighth, defended the suit 
on the ground that he had neither executed the mortgage nor consented 
to its being executed. It had been made daring his absence while be was 
at Nagpur, as he alleged. On his return, according to his statement, he 
had at once sued his mother for partition, and had obtained a decreOr 
dated 28th March 1875, for his share by inheritaoce of Bilawada. Daud 
Rao was now represented by his widow, Jiya Bai, and by his sous, 
Mahomed Rao and .‘^zim Rao. minors under her guardianship. 

The question on this appeal was whether the Judicial Commissioner 
had acted within his appellate powers in reversing the decree of the lower, 
Court of appeal, which had affirmed the decree of the Court of first ins- 
tance in favour of the plaintiffs and against Daud Rao. 

The issues and the findings thereon are stated in their Lordships’ 
judgment. The Deputy Commissioner, as the Court of first instance, 
found as a fact that Daud Rao was fully aware of the execution of tbe 
deed of mortgage of 4th July 1871 by his mother, and that he had admit- 
ted his liability for the debt ; as the Court said. “ the mortgage was known 
to and accepted by Diud Rao.” This was affirmed by the Commissioner, 
who also considered that the mortgage constituted a charge on Bilawada. 
On a second anpeal to the Judicial Commissioner a different view as to 
the effect of Daud Rio's knowledge of the mortgage was taken. Tbe 
third Court affirmed the decree of tVie Court below against Sbamskhaton 
and her share in Bilawada. but [95] reversed that decree (as to a sum of 
Rs. 500 which Daud had agreed to pay as having beeu a debt due by bis 
father) on Daud Rao's appeal, and dismissed the rest of the money claim 
and the foreclosure suit as against him. 

Mr. R. V. Doyne, for the appellant, argued that under the 584th and 
5856h sections of the Civil Procedure Code, the Judicial Oommissiooer 
had no authority to reverse the decision of the lower appellate Court. 
The third Court had dealt with the appeal in all respects as if it bad been 
a 6rst appeal, differing from the lower appellate Court’s findings upon the 
evidence. The Judicial Commissioner’s reason was that the evidence was 
not in his opinion sufficient to justify the conclusion. 

Rttfereuce was made to Pertap Cfiunder Ghose v. Mohendrana^h 
Purkait (l), Durga Qhowdhra7ii v. Jewahir Singh Choivdhri (2), Nivath 
Singh v. Bhikki Singh (3), Ramratan Sukal v. Nandu (4), Lachmeswat 
Singh v. Monowar Bossein (5). 


The decision from which this appeal was preferred was, supposing it 
have been within the jurisdicuoo of the Judicial Commissioner, contrary 
to the evidence. Even if tbe defendant Daud Rao had not been bound by 
tbe acceptance found to have been made by the two Courts, his subse- 
quent receipt of all the benefits that resulted from the raisiug the mort- 
gage money, and his taking possession of the greater share of the properf^^ 
mortgaged, required to have the proper effect given to such acts on 
part, if the appellants were not restored to tbe original position of 
Jiwan Bara under the usufructuary lease. 


(3) 18 C. 33 = 17 I.A. 133. 
<5) 19 0. 253 = 19 I. A. 48. 


(1) 17 0. 391 = 16 I. A. 233. 

(3) 7 A. 649. (4) 19 0. 249.^19 I, A. 1. 
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The respondents did not appear. 

Oti a subsequent day tbeir Lordsliips' jud^jiuont wu'i 


ilelivort'il by ; 
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Jui.\ -ja. 


JUDGMENT. 

Sir R. Couch. — T his is an apueal from the dncision of the Judicial 
Commissioner of the Central Provinces in a suit brought by the appel- 
lants against the first respondent and Daud Rao. the fathe" [96] of 
^eother respomieUs in the Court of the Deputy Commissioner. 
Hoshangabad. The plaint stated that the defendant Shamskhatoo the 
mother of Daud Rao and widow of Suvji Rao, on the Ith July 1871 
executed a mortgage for Rs. 4.000 of mauza Bilawada in favour of the 
plaintiffs and their deceased father. The 4th paragraph was as follows : 

— On 29ch March 1879 the defendant No. 2 (Daud Rao) having tiled a 
regular suit, obtained a decree for 14-anna share in the said village He 
IS in possession of the said village, and lives iointly. But he is bound to 
repay the sum for which the deed has been executed. Defendant No, 2 has 
ratified the deed. Hence he is made a party to the suit.” Tno plaint 
then stated that the money due from the defendants was Rs. 4,000 on 
accountof principal and Rs. 5,590 on account of interest, and prayed that 
the defendants should be ordered to pay Rs. 9.390. with interest from 
the institution of the suit, and in default of payment that the mortgage 
should be foreclosed and the plaintiff be put in possession of the village. The 
defence of Daud Rao was that at the time of the execution of tbe mortgage 
he was absent from home in tbe service of tbe Raja of Nagpur, aad knew 
nothing of the transaction ; that when be returned from Nagpur and beard 
that a deed had been obtained by the plaintiff from his mother by fraud, 
ha at once sued his mother, and had his share of 14 annas in tbe village 
separated ; and that there was no consent on bis part to the deed. The 
defence of Shamskhatoo was that tbe deed was obtained by fraud. 

Tbe issues framed were — “ 1. Was the deed for Rs, 4,000 frau- 
dulently executed ? 2. Did defendant No. 2 ratify the deed of mortgage 

executed by defendant No. 1 ? 3. Is defendant No. 2 liable for the debt 
incurred by defendant No. 1 ?” Evidence was given on both sides. The 
Deputy Commisaioner.io bis judgment delivered on the 4th December 1886, 
found the first issue for the plaintiffs. On the second issue, after stating 
the evidence applicable to it, he said — “ From the above evidence I hold 
that defendant No. 2. was fully aware of the execution of tbe deed of mort- 
gage by his mother, Mussamat Shamskhatoo, and admitted his liability for 
the debt, and thus ratified the deed of mortgage. I therefore find the 
second issue in favour of plaintiffs. ” The ground of his holding that 
the defendant No. 2 bad admitted his liability [97] for the debt on the 
mortgage is the construction which be pub upon a passage in a judgment 
of the Deputy Commissioner, dated the 7th July 1875, in a suit between 
the plaintiffs and defendants upon a bond executed by both defendants, in 
which tlje Deputy Commissioner says that in a bond for Rs, 42, which 
had been produced in Court, reference is made to two other documents 
whioh reference is equivalent to an admission of liability. The bond thus 
referred to, which was executed by Daud Rao in favour of Jiwan Ram 
and dated the 9bli August 1872, contains the following passage : " Be- 

sides this there are two separate deeds of previous dates ; one is tbe 
mortgage deed of village, and the other is a bond. The money due under 
them is also duly repayable.” Here it is to be obaerved that whether 
this 18 an admission by Daud Rao of liability under the mortgage depends 
Rpon the constrnotion of these words, especially the word ” repayable.’* 
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There was no finding on the third issue, and a decree was made 

Privy against both defendants directing them to pay Rs 9,390 with costs of suit 
Council, within six months from its date, failing which they were to be absolutely 
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debarred from redeeming the mortgage. Prom this decree the defendants 
appealed to the Commissioner of the Nerbudda Division. His judgment 
was delivered on the 25th April 1887. He affirmed the fin ling of the 
Deputy Commissioner on the first issue. As to the second, he said that 
the evidence upon which the first Court held the ratificition to be proved 
was — 

1. The admission of defendant No. 2 that be became aware in 
.August 1872 of the existence of the mortgage deed. 


2. A letter marked (1) written by him, asking the plaintiffs not to 


sue on the deed. 


3. A copy of the judgment of the Deputy Commissioner, dated 
the 7th July 1885. 

4. A CODY of the bond marked (L) for Bs. 42. 

5. The fact of the defendant No. 2 at first allowing his mother to 
retain the whole of the family property, and then receiving 
seven-eighths of it from her. 

[98] He rejected the letter marked (1) as not proved bo be genuine, and 
said the judgment of the Deputy Commissioner proved two things — 
“ (1) That in July 1875 defendant 2 was made liable on a bond executed by 
defendant 1 alone. (2) That the original of bond (L) was then produced,” 
and that the statement in it 9h>wod that the mortgage dead was “ known 
bo and accepted by defendant No. 2.” A finding that the bond 
showed that the mortgage deed was accepted by the defendant as a 
binding obligation upon him would be an inference of law, an inference 
which, in their Lordships’ opinion, is not a just one from the facts which 
the Commissioner held to be proved. The knowledge of the mortgage, and 
saying that the money due upon it was repayable, do not amount to an 
agreement by him to be bound bv it. As the mortgage did nob purport to 
be made in any way on behalf of Daud Rao, it was not a case for ratifi- 
cation. .A new agreement or obligation was necessary to bind him. The 
judgment of the Commissioner then proceeds to say — “Lastly, there is the 
conduct of defendant 2 in allowing defendant 1, notwithstanding that she 
was entitled bo only one-eighth of the property, to talse possession of the 
whole of the property, with the excention of Rs. 1,400; all the rest of the 
Rs. 4,000 entered in the mortgage debt was on account of the former 
proprietor’s debt and the Government revenue of the mortgaged village. 
The mortgage deed therefore constituted a charge on the village, which 
defendant 2, as the owner, was liable to pay.” Here the fact found is 
the conduct of Daud Rao. That there was a charge on the village which 
be as owner was liable to pay is an inference of law, and it is one which 
the fact found is nob sufficient to justify. Mr. Doyne, in support of this 
part of the judgment, referred to the previous mortgage by Surji Rao, 
which is marked (E) in the record. But at the head of it are the words 
“ Rejected — Nob proved,” with the initials of the Deputy Commissioner, 
and therefore he could not be allowed to use it. The Commissioner* con- 
firmed the decree of the first Court, with costs of the appeal. 

Daud Rao then appealed to the Judicial Commissioner of the Central 
Provinces, and the first question for consideration is whether the Judicial 
Commissioner had power to entertain the appeal. Section 584 of bbo 


66 



RAMGOPAL V. SHAMSKHATON 


20 Cal. iOO 



last Civil Procedure Coda (Act XIV [99j of 1882). which is applio- 1899 
able to the Court of the Judicial Commisaioner, says that “unless July 23 

when otherwise provided .... from all decrees passed in appeal 

'by any Court subordinate to a High Court, an apoeal shall lie to PRIVY 

High Court on any of the following grounds (namely)— (a) the Council 

deoision being contrary to some specified law or usage having tho 

force of law ; (6) the deoision having failed to determine soma material ® 
issue of law or usage having the force of law; (c) a substantial error or = 

•defect in the procedure as prescribed by this Code or any other law. which 
may possibly have produced error or defect in the decision of the case upon® 
the merits.” Section 585 says that “no second apoeal shall lie except on 247 = 17 
the grounds mentioned in s. 684.” The effect of these sections has been 
stated in several judgments of this Committee. It will be sufficient to 
refer^^to the last of them, Ramratan Sukalv. Nandii (1), where it is 
•said It has now been conclusively settled that the third Court, which 
■was in this case the Court of the Judicial Commissioner, cannot entertain 
an appeal upon any question as to the soundness of findings of fact by the 
second Court ; if there is evidence to be considered, the decision of the 
second Court, however unsatisfactory it might be if examined, must stand 
■final.” The present case does not come within that rule. The facts 
found need not be questioned. It is tho soundness of the conclusions 
from them that is in question, and this is a matter of law. 

Their Lordships think it is proper that they should notice a construc- 
tion which has been put upon s. 584, in a case in the High Court at 
Allahabad, Nivath Singh v. Bhikki Singhi2) where it is said by the learned 
Chief Justice that by “specified law” in ol. (a) is meant “ the statute 
law,” and by “ usage having the force of law” is meant “ the common 
<5iiatoraary law of the country or community.” Their Lordships cannot 
approve of this construction. Usage having the force of “ law ” 
means a local or family usage as distinguished from the general 
law, of which there are many instances, and “ law” is not to be 
limited in its meaning bo statute law. This is shown by cl. [lOOj (5) 
where the words must be intended to mean the same as in (a). In the 
•corresponding provision in the first Civil Procedure Cod© (Act VIII of 
^J859) as to special appeals (which they are there called), the words are 
contrary to some law or usage having the force of law.” The meaning 
of law and usage there is clear, and there is no reason for thinking that 
the words were intended to have a different meaning in the Act of 1882 or 
in the Civil Procedure Coda of 1877, where the word “ specified ” is first 
introduced. In tho judgment of this Board in Durga Chowdhrani v- 
■Jewahir Singh Chowdhri (3), it is said that “specified” in sub-s, (o) 
means “ specified in the memorandum or grounds of appeal,” and thai^ 

Lordships adhere to this opinion. 

The Judicial Commissioner reversed the decree of the Commissioner 
as regards Daud Bao and his share, and made a decree against him for 
seven-eighths of BtS. 500 only (a debt of his father Surji Rai, of whioh 
he has agreed to pay his share), with costs proportionately in all Courts. 

The Judicial Commissioner went fully into the facts of the case, and said 
that in his opinion the evidence was not sufficient to justify the conolu- 
eion of the lower appellate Court, and that it could not be held on that 
^yidence that the defendant Daud Rao was bound by the mortgage 



(1) 19 0. 249=19 I. A. 1. 


(2) 7 A. 649. 
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e^ecute^ by' bift mother. The judgmeDfc is substantially upon the ques^ 
Bibn' of law.. Their Lordships, taking the facts to be as foubd by the hrsb 
appellate Court, approve of it, and being of opinion that it was compe* 
tent for the Judicial Commissioner to hoar the appeal, they will humbly 
advise Her Majesty to affirm his decree and to dismiss this appeal. 
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Appeal dismissed. 

Solicitors for the appellants : Messrs. T. L. Wilso7i (t Co. 

C. B. 
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[101] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Gordon. 


Dhoea Kairi {Defendaiit No. 1) v. Eam Jewan Kairi Mahton AND- 

OTHERS (Plaintiffs).* tl2th September, 1890.] 

Landlord and tenant— Ejectment-Notice to quit— Under.ryot— Forfeiture— Denial bjf- 
tenant of landlord's title— Bengal Tenancy Act [Vlllof 1885), s. 49, cl. (6). 

The plaintiffs sued to eject the defendant from oertain land, alleging that ii 
^rmed pftrt of their holding, and that the defendant was their eub*tenant« 
The defendant denied the plaintiff’s title, and set up the title of a third person 
adverse to that of the plaintiffs; , The lower appellate Court found that the 
defendant was the plaintifi’s tenant, and both the lower Courts held that tfa& 
defendant by denying the title of his landlord had forfeited his rights as a 
tenant, and was therefore liable to be treated as a trespasser, and as such to be 
evicted without notice. 

that in all oases to which the Bengal Tenancy Act applies there oan ba- 
nc eviction on the ground of forfeiture incurred by denying the title of the land- 
lord, and that it having been found by the lower appellate Court that the defend" 
ant was an uijder>ryot of the plaintiffs, he could not be evicted from his holding 
except after notice to quit, as prescribed in s. 49. cl. (6) of the Bengal Tenancy 
Act. 

DebiHtddx v. Abdul Rahifn (1) followed. 

[P.. 2 C. L. J. 389 (393) =9 C. W. N, 928 ; 2 lod. Cas. 417 ; R.. 31 C. 757(758) (P.B.k 
= 8 C.W.N. 479(482) ; 14 0.W.N. 339 = 6 Ind. Cas. 708 (709) ; Expl., 6 C.W.N. 
575 (677); D.i 13 C.L.J. 1 = 16 C.W.N. 335 (3S7) = 8 Ind. Gas. 660.] 

This was a suit for ejectment and for recovery of possession of 1 
bigha and lO.cottahs of land, which the plaintiffs claimed to be part an^' 
parcel of their holding comprising 11 bighas and 10 cottahs. 

The plaintiffs alleged that the land was sublet to the defendant No. i 
at a rent of Rs. 25 annas 8, that they received rent up to the S-annas kist 
of 1292, and that they subsequently gave him a verbal notice to quit from 
1293. They further alleged that the defendant No. 1 oaused a collusive 
suit to be instituted against [102] himself by the defendant No. 2, the- 
iiccodar of the mauza, for arrears of rent, in which he confessed judg- 
ment, and subsequently he (the defendant No. 1) set up an adverse titlO- 
against tbemi 

= — 1 

■ '• Appeal from Appellate Decree, No. 2446 of 1889, against the decree of Baboo Nil- 

mpnee Dass, Subordinate Judge of Zillah Satan, dated the 14tb of September 1889| 
reversing the decree of Baboo Jogendro Nath Mookerjee, Munsif of Sewan. dated the- 
9tbof August 1888. 

^ ( 1 ) 17 0 . 196 . 
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diaDutl’n'Inr?'"?- had not sublet tho 

disputed land to him, that it formed part of his father’s boi lin'^ that his 

reahTefa^^n fl^^'™ separation, that he got his name 

delenTanVw 0 » .^Wia, thabadacreo was obtained hv the 

him ind fh V^' r ^^e mauza. for arrears of rent due to 

f «‘ccordiDg to the plaintiffs’ own case, he was entitled to 

'ZlOljlCd uO Quit* 

dAfAnd^^f ^ generally supported the contentions of the 

drom 19 qI ® 1202. and 

irom 1293 it passed t j one Bam Somavat Singh. 

thp dAf"® held that no notice to quit was necessary, inasmuch as 

the de endan. No 1, by admitting the title of a third narmn to the rant 
of his laud, denied the plamtiff’s title, and thereby forfeited all his rigiits 
as a tenant as against the plaintiffs, and that the plaintiffs w«ro entitled 

iff. a trespasser. He further held, however, that the plaint- 

ms had failed to prove that tho land in question formed part of their 

nolding. or that it was sublet to the defendant No. 1. The suit was bhere- 
lore dismissed with costs. 

On appeal the Subordinate Judge agreed with the view taken by the 
muQsit as to the question of notice to quit, but was of opinion that it was 
.Unnecessary to decide whether the land in question formed part of the 
gaintiffs holding, inasmuch as. if the plaintiffs really sublet the same to 
./y®, ? , latter would be estopped from denying the plaint* 

ins title under the provisions of s. 116 of the Evidence Act. After roviewr 
mg the evidence he reversed the decision of the Munsif, bolding that 
6 land in question was sublet by the plaintiffs to the defendant No. 1, 
•^nd accordingly decreed the plaintiffs’ suit. 

From this decision the defendant No. 1 appealed to the High Court. 

Baboo Korum Sindhu Mukerjee wich Baboo Dioarkanath Chucker- 
for the appellant. 

ClOS^ Baboo Srinalk Banerjee and Baboo (Jpendro Ght(,)ider Bose, for 

•the respondents. 

The judgment of the Court (PiGOT and Gordon, .JJ.) was as follows ; — 
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JUDGMENT. 

4 

The only question fordeoiaion in this appeal is whether, the defendant 
^ppallant ean be ejected without notice to quit. 

_ At drst sight we were disposed bo hold that in accordance with the 
principles of English law, which have been followed in various decisions 
-of this Court, tbe lower Courts were right in holding that the defendant 
by setting up previous to suit a title to the land adverse to that of the 
his landlords, forfeited all his rights as a tenant as against the 
^plaiatiffs^ and was therefore liable to be treated by them as a trespasser, 
®^ch to be evicted without notice. Butin a recent decision under 
Tenancy^ Act it has been held [Debiruddi v. AbdUr Rahim (1)J 
^hat Under that Act in all cases to wbich it applies, there can no longer 
be any eviction on the ground of forfeiture incurred by denying the title 
•oi the landlord/* We of course follow this decision, and as it has been 
MOund by .thCilower appellate Court that the defendant was an under- 
.«yotorthe plaintiffs, we must hold that be oanaot be evicted from his 
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bolding except) after notice to quit, as prescribed in s. 49 (6) of the Bengal 
Tenancy Act. 

This appeal is accordingly decreed, bub under the circumstances of 
the ease vte make no order as to costs. 

A. P. M. A. R. Appeal allowed. 

20 C. 103. 

APPELLATE CIVIL. 

Before Mr. Jmtice Pigot and Mr. Justice Macpkerson. 

JOGENDRONATH Bharati Uudgment-dehtor) v. Ram Chunder 
Bharati {Decree-holder),* [2nd June, 1891.] 

Execution of decree — Mohunt, decree obtained by, on behalf of niulh— Endowment^ 
representation of— Succession Certificate Act (Vllof 1889), s. 4. 

A decree in favour of a deceased mohunt for costs incurred in prooeed- 
inge carried on by him on behalf of the muih may be executed by the CtOIJ 
successor and representative of the mohunt without probate, certi5cate, or 
letters of administration being obtained. 

One Biseshvyar Bharati, the mohunt of the Baral Astban, died in the- 
year 1248 Mughee (1886-87). Upon his death Jogendronabh Bharati, the- 
fudgment-debtor, set up a will which he alleged had been executed by 
the deceased mohunt, and applied for probate. The application was- 
opposed by Pancham Bharati, the person claiming to be mohunt, and 
probate was refused, Pancham Bharati being allowed his costa against 
the judgment-debtor. Pancham Bharati having died without taking out 
execution, hig son Ram Chunder prayed to execute the decree nob as 
Pancham Bharati’s heir, but as his successor in the mohuntship. 

Upon the bearing of the application in the lower Court, it was con- 
tended on behalf of the judgment-debtor that the debt was due to Pancham 
Bharati personally and nob as mohunt, and that the application should be 
rejected as no certificate bad been obtained under the provisions of s. 4 
of the Succession Certificate Act (VII of 1889). 

The lower Court held that Pancham Bharati contested the application- 
for probate in bis capacity of mohunt ; that as against the judgment* 
debtor it must be taken to have been decided in that case that Panobam 
Bharati was mohunt of the Baral Astban and that the judgment debtor’e 
written statement contained the clearest admission that the debt waa 
due to, Pancham Bharati as mobunt. The Court found upon the evi- 
dence that Ram Chander duly succeeded bis father in the mohuntship, and 
that bo was entitled, as tbe legal representative of his father, to execute 
the decree against the judgment-debtor. 

The judgment-debtor appealed bo the High Court. 

Baboo Nilmadhub Bose, Baboo Aukhil Chunder Sen and Baboo Golap- 
■Chunder Sircar appeared for the appellant. 

Mr. i?. E. Twidale appeared for the respondent. 

The judgment of tbe High Court (Pigot and Macphbrson, JJ.) was- 
as follows: — 

JUDGMENT. 

It is difficult to conjecture why this appeal has been brought and* 
ought as it has been. The objection taken in appeal is that tbe order has- 

* Appeal from Order, No. 60 of 1891, against the order of B. H. Anderson, Esq.» 
District Judge cf Chittagong, dated tbe 25tb November 1890. 
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From this order the judgment-debtor appealed to the High Court. 

Baboo Mohini Mohan Roy and Baboo Lai Behary Milter, for the 
appellant. 

Dr. Rafih Behary Ghose and Baboo Dioarkanath Gkrickerbutty, for 
the respondents. 

The judgment of the Court (PiGOr and Banerjee, JJ.) was as 
follows : — 

JUDGMENT. 

We think that in this ease the effect of ss. 610 and 649 of the Civil 
Procedure Code is that the Court which formerly had, but now c6 longer 
has, territorial j urisdiction ought, when the decree is sent to it, to exer- 
cise of its own motion, or when applied for, the provisions of s. 223, and 
transfer the decree for execution to the Court which now has territorial 
jurisdiction. Whether or not under the law, as it now stands, the de- 
cree under s. 610 ought, under such a decree as that of the Judicial Com- 
mittee in this case, to be sent direct from this Court to the Court now 
having territorial jurisdiction, is a matter which we need not discuss in 
this case. 

The appeal is allowed, but without costs. 

A. F. M. A. R. Appeal allowed. 


1891 

July 20. 
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Civil. 

20 C. 105. 


20 C. 107. 

[107] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Banerjee. 

Bindu Bashini Dasi (Plaintiff) V. Peari Mohun Bose 
AND others (Defendants).* [Ist September, 1891.] 

Co^sharers — Suii by co shai ers with respect to joint property— Parties — Plaintiffs — Suit 
for adjiistvient of proportionate share of rent by one co-sharer — Landlord and tenant 
— Lease, construction of. 

A lease of certaio land of which the plaintiS was a fraotinnal co*shvrer provid- 
ed as follows : — “ After the land in question is fully brought under cultivation 
you shall piy rent without default, according to kists year after year, as per 
measurement and jamabandi at the said rate of Company's 10 annas 10 guodas 
for the quantity of land that will be left after deducting beds of khals, pasture 
lands, lauds un6t for cultivation, places of worship, bajat3,p'«;ni basha batis, and 
your remuneration for reclamation, upon metsurement of all the lands by the 
standard rod used in the abads of the said taluq. Ou no account shall any 
larger amount be dem inded.” In a suit instituted when the land had been fully 
brought under cultivation, and after measurement, the plaintiS claimed only her 
own share of the rent and her oo-sharers did not join her as co-plaintiffs, nor 
were they made defendants. 

Held, that the su't was not maintainable. What the lease contemplated 
under the circumstances which had arisen was a fi'ial adjustment of thereat, 
and such an adjustment could be obtained only by a suit Drought by all the co- 
sharers or by some of them if the others refused to join, but in that case the suit 
must be for the adjustment of the entire rent, and all the necessary parties must 
be properly before the Court. 

CCitcd, 68 P.L.R. 1901 ; R., 3 C.W.N. 225 ; D., 22 B 718 (721) ] 


Appeal from Appellate Decree, No. 996 of 1890. against the decree of Baba' 
Krishna Mohun Mookerjeo, Subordinate Judge of Khulnab, dated the 24th of April 
1890, affirming the decree of Babu Norendra Krishna Outt, Munsif of Bagirhat, dated 
tbt 17th of June I889. 
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This was a suit to raoover arrears ol' ront for the yoars l'29l an.l 1 292 
at au enhaueeJ race m rdspaot of oorbain fZ/tr ijaiui janut in chuk Ton- 
graiuan Tiia plamtiff. Bioda Basliiui O.isi, was the owuer of I annas uf 
^^QganUjciuii, and the proforma defendants wore tho owners ofbl.o otiior 
±J anuas. rUa tenaut defend inbs held blio dar qanti jami under a leiso 
wnioli, inter piovidaJ as follows : 

^ vtourasi ahadi kaimi lease of an estini ited 
■quaDtiby of (1.001) one thousand and one bi-lius of land, reclaimed and 
unreolaimei. comprise 1 withm these boundaries. The land in oaestioii 

r^nBl f , ’ rent-free for three paddy seasons, tiiat is. 

LlUBJ for four ye irs. After expiry of the rent-free period, you shall pav 
rent aooordiKg to kists every year, at the rate of four annas p‘='r bigha for 
the hrst year, ad the rate of six annas per higlia for the second year, at the 
rent ot eight annas per bigba for the third year, and for the fourth year 
at the full rateofCompinysten ann w ben gundas. including costs, per 
igha per annum. You sliall be allowed remuneration for reclamation at; 
tho race of five bighas per cent. For tho land that you will cultivate in any 
particular year, you shall pay rent, as per terms of this potta, according to 
the result of the local enquiry. After the land in question is fully brought 
under cultivation you shall pay rent without default, according to kist. 
year after year, as per measurement and jamabandi at the said rate of 
Company’s 10 annas 10 gundas for the quantity of land that will be left 
after deducting beds of kh ils, pasture land, lands unfit for cultivation, place 
of worsbio, hajats, pujai hafiha hatis, and your renouneration for reclama- 
i^e^sufement of all the land by the standard rod used in the 
aoaas of the said laluq. On no account shall any larger amount be demand- 
6d. You shall raise no objection on the score of drought or diluvion or 
•death or desertion. You will take the present. it3., that may be given by 
enants whom you will settle upon the abad in question. You yourself 
shall close khals and excavation in the land. Rent shall be adjusted upon 
measurement of the land in question.” 

Tne plaintiff, Hindu Bashini Dasi, alleged that the land in question 
■was, in terms of the above lease, fully brought under cultivation, and on 
Measurement it was fouml to contain 1,491 bighas 2 cottahs and 6 chit- 
taks, and after allowing 5 per cent., deductions, only 1,337 bighas 14 ohit- 
taks were liable to assessment at 10 annas and 10 gundas psr bigha. She 
therefore sought to recover enhanced rent of Rs. 1,000 on accounc of her 
4-aDna share for increased area in the dttr qanti jama as found upon 
Measurement. 

_ No reason was shown why the other shareholders did not join in the 
■suit as co-plaintiffg. 

The tenant defendants Nos. 1 and 4 and the pro forma defendants 

Nos. 5 and 19 entered appearance and contendel that the plaintiff, bsing 

only one of several shareholders in a joint undivided ganti jama, could 

fiot sue alone for enhancement of a frictional share of the rent due under 
the lease. 

_ The Munsif, relying on the decisions in the case of Doorga Proshad 

Nam«n Hazra {!) and Kali Chimder Singh v. Bajkisken 
■oAodro, (2). held that the suit as framed was nob maiotaioable and dis- 
Missed it. The plaintiff appealed. The [109] material portion of the judg- 
Menb of the Subordinate Judge was as follows : — 


41) 4/0. 9g. 


(2> H 0. 615. 
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1891 "It was pressed before me on appeal that, properly speaking, it 

Sep. 1. was not a suit for enchancement of rent under the rent law ; the plaintiff' 

is simply asking for what is due to her in terms of the contract between 

Appel- the parties, and as such the rulings cited by the Court below do not apply. 

LATE I am of opinion that this is evidently a suit under s. 7 of the Tenancy 

Civil. There has been no separate contract as between the tenant defend- 

ants. The contract was between the tenant defendants and all the 

«0C. 107. gantidars jointly. In this state of things the plaintiff should have alleged 
and proved why her co-sharers do not join her. She should have also 
laid the whole claim to prevent a multiplicity of law suits. In the 
absence of these elements in the plaint, I ana constrained to bold that 
the suit has not bean properly framed, and the Court below has been 
perfectly justified in throwing it out. 

“ The appellant’s pleader cited the case of Nistarini Dasiv. Bonomali 
Chatterjee (1) in support of his contention. It appears to be a Full Bench 
ruling, in which it was held that ‘ when a pobta in its terms expressly 
stipulates for an increase of rental according as the lands let are brought 
under cultivation and a measurement taken, a landlord is entitled to re- 
cover such increased rent as agreed upon in the potta, without serving on 
the tenant any notice under s. 14 of Act VllI of 1869.' The question 
DOW before the Court was neither raised nor considered in that case. 

It has been held by a prior Full Bench case of Doorga Proshad 
My tee v. Joy NarainHozra{2) that one co-sharer cannot enhance the rent 
of his share, such an enhancement being inconsistent with the continuance 
of the lease of the entire tenure. The case of Kali Chandra Shwh v. 
Bajkishore Bhuddro (3) is an improvement on the Full Bench ruling to 
answer the requirements in cases where the co-sharers do not join, being, 
under the influence of the tenants. As the plaint has not been laid 
according to these rulings, I see no valid reison to interfere. The appeal 
is dismissed with costs.” 

The plaintiff appealed to the High Court. 

Dr. Rash Bckari Ghose and Baboo Jogesh Ghtinder Roy^ for the- 
appellant. 

Baboo Mohendro Nath Roy, for the respondents. 

The judgment of the Court (PiGOT and BanERJEE, JJ.) was as 
follows : — 

JUDGMENT. 

The auesbion raised in this appeal is whether the plaintiff, who IS' 
a fractional co-sharer in the superior tenure, is enbirJed to [110] maintain 
this suit for rent in respect of her share under the terms of the lease by 
which the tenancy was created. 

The lease provides as follows: — 

" After the laud in question is fully brought under cultivation you- 
shall pay rent without default, according to kists, year after year, as pet 
measurement and jamabandi, at the said rate of Company’s 10 annas and 
10 gundas for the quantity of land that will be left after deducting beds of 
kbals, pasture lands, lands unfit for cultivation, places of worship, hajatSr 
pujai basha batis, and your remuneration for reclamation upon measur*^ 
ment of all the lands by the standard rod used in the abads of the said 
taluq. On no account shall any larger amount be demanded.” 

This shows that after the land in question is fully brought under 
cultivation there shall be a measurement and an adjustment of the rent 


(1) 4 0. 419. 


(9) 4 0. 96. 
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after allowing oertain deductions, finally and once for all ; and after that 
tboFd shall be no further change in the rent. The plaintiff’s case evidently 
is that that state of things has arisen, namely, that the land has been 
fully brought under cultivation and there has been a measurement, and 
the plainbiff, the time for the final adjustment having now arrived 
or being now passed, asks for an adjustnoent of the rent. But her 
co-sharers have not joined her as plaintiffs, and she asks for adjustment 
of rent in respect of her share only. The adjusting of rent claimed in 
this suit cannot therefore be the final adjustment contemplated by the 
lease, as the plaintiff’s co-sharers might hereafter bring a suit and succeed 
in obtaining a different adjustment if separate suits are allowed. It is 
not necessary bo consider whether this is, as has been held by the lower 
appellate Court, a suit under a. 7 of the Bengal Tenancy Aec. We think 
that under the terms of the lease the final adjustment of rent therein 
contemplated can be obtained only by a suit brought by all the landlords, 
or by a suit by some of them if the others refuse to join, but in that case 
the suit must be for the adjustment of the entire rent, and all the nece'^saiy 
parties must be properly before the Court. For the above veason we 
think the suit has been properly dismissed, and we dismiss this appeal 
with costs. 


169t 

6bp. I. 

Appel- 

late 

OlVIL. 
20 C. 107 


Appeal dismissed. 


20 C. 111. 

[Ill] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Macphcrson. 

JOTINDRO Nath Chowdhry and another (Judgment-Debtors) 

V. Dwabka Nath Dey (Decree’Holder)J 
[21sb December, 1891.] 

Execution of decree— Attachment of decree for money — Sale of decree for money — S^^ts in 
f'>rma pauperis— Court fees recoverable by Government— Civil Procedure Code {Act 
XIV of 18821, Sfl. 273, 284, 411. 

Where a plaintifl suing tti obtaioed a decree for and the 

Colleotort in pursuance of ao order made ia hie favour at the time when such 
deoree was passed, attached it under s, 273 of the Code of Civil Procedure, aod 
subsegueotly sold the same under s. 284. 

upon the applioatioo of the decree* holder for execution of bis decree, 
that the provisions of $. 273 did not contemplate the sale of a decree for money, 
but they showed in what manner the attaobment of decrees should bo made 
available on behalf of the attaching person. 

Stmble. — The provisions ofs* 411 of the Code of Civil Procedure do not justify 
the Court in selling a deoree upon the application of the Collector, inasmuch as 
that seotion provides that persons who have been successful as paupers shall, bo 
far as the subject-matter of their success i^ concerned, be liable to satisfy out of 
what they recover the amount of the fees, which have been for a time, pending the 
deoisjOD of their suit, remitted to them. 

Sultan Koer v. OuUari Lai (1) and Tiruvengada Chariv, VythUinga Pillai (2) 
followed* 

U., 84 M. 442 (446 )°1 Ipd.Caa. 535=^6 MX.T. 278.] 

Appeal from Order No. 189 of 1891, against the order of B. F. Bampini, Esq., 

Judge of di-ParganaB, dated the Hth of June 1891, affirming the order of Babu 

Mdha Krishna Sen. 2&d Subordinate Judge of that district, dated the S6th of April 

4891, 

( 1 ) a A* ago. (a) 6 Bf. 4i8. 
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In this case Dwarka Nath Dey obtained a decree in forma, pauperis 
for Rs. 1,151 against .Totindro Nath Chowdhry and another person. At 
the time when the suit was decreed, an order was made in favour of the 
Collector for the realization of the Cour^ fees due to Government, which 
ought to have been paid at the time of the institution of the suit. In 
execution of this order the Collector attached the decree of Dwarka Nath 
Dey under s. 273 of the Code of Civil Procedure, and subsequently sold 
the same under s. 234. The decree was purchased by one Umbica Charan 
Bose, and it was alleged that [112] the judgment-debtors had paid the 
decretal amount to Umbica Charan, who had duly entered satisfaction of 
the decree. 

Subsequently the decree-holder, Dwarka Nath Dey, applied to the 
Subordinate Judge for execution of his decree. The judgment-debtors 
objected to the execution on the ground that they had already paid the 
decretal amount to Umbica Charan Bose, the purchaser of the decree, at 
the sale held at the instance of the Collector for the realization of the 
value of the court-fees due to Government. 

The Subordinate Judge overruled the objection of the judgment- 
debtors, and. relying on the authority of Sultan Koer v. Gulzari Lai (1) 
and Tiruvengada Chari v. Vgthilinga Pillai (2), held that the sale was 
invalid, and allowed the execution to proceed. 

On appeal, the District Judge observed as follows : — 

“ The Subordinate Judge has come to bis finding on the strength of 
two rulings, viz., Sultan Koer v. Gulzari Lai (1) and Tiruvengada Chari 
V. Vythilinga Pillai (2). These rulings lay down that the provisions of 
9. 273 of the present Civil Procedure Code do not contemplate the sale 
of a decree for money, inasmuch as they lay down that when a Court 
attaches a decree for money passed by itself, the attachment should be 
made by an order directing the proceeds of the decree attached to be 
applied in satisfaction of the other decree ; and when a Court attaches a 
decree for money passed by another Court, then the Court attaching the 
decree shall, on receiving notice of the attachment, stay execution unless 
and until — (a) tbeCourt which passed tlie decree sought to be executed can- 
cels the notice, or (6) the holder of the decree sought to be executed applies 
to the Court receiving such notice to execute its own decree. 

" The appellants' pleader, however, contends that there is no provision 
in the Civil Procedure Code actually prohibiting the sale of a decree for 
money ; and further, he relies upon four rulings, viz., Gholam Mahomed 
V. Indra Ckand Jahuri (3), Ganesh Lai Tewari v. Sham Narain (4), Qanesk 
Chunder Chuckcrhutty v. Btssessari Debi (6), and Naigar v. Bhaskar (6). 
I do not, however, find that these rulings support the contention of the 
appellants’ pleader. The case of Gholam Mahomed v. Indra Chand Jahuri 
is DO doubt in his favour, for it says a decree can be sold, though it only 
explains how a decree can be attached, and not how it can be sold ; but it 
[113] is a decision given when Act VIII of 1859 was in force, and it has no 
reference to the provisions of s. 273 of the present Civil Procedure Code, 
and there was no section in Act VIII of 1859 corresponding to a. 273 of 
the present Code. In Ganesh Lai Tetoari v. Sham Narain, their Lord- 
ships of the Privy Council no doubt said, with reference to a decree for 
mesne profits, ‘ that if it had been meant to attach and sell the decree, that 
might have been done.’ But the decree was nob sold, so this observation is 

(U 2 A. 290. (2) 6 M. 4l8. <3) 7 B.L.R. 318 = 15 W. B. 34. 

(4) 6 C. 2lp. (5) 6 C. 243. (6) 10 B. 444. 
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an obiter dictum. Moreover, this oaso too was unaor .\ct V[7[ of IS.jH uni 
was therefore decided before s. 273 of the present Civil Pr,)co.lm-o Code 

*«t S, V. Bissesmn. Debi. I wonld oelv say that I see r.oihinc in the 
decision which lays down that a decree for money can be sold under the 
piovisionsotAot \fVof 1S82, or which helps mein this case in any wav 
As for the Bombay case Nai,,ar v. ISha.%kar. it is no doubt very mLli in 
a e'“ favour for It is a case in which a decree for redemption of 

a mortgage was actually sold in execution of a decree for monev. But tlie 
question whether such a decree could be sold in this way was never argued 

L" „ 1 to on the ground th.at it ha.l not bean 

K rr ?®®”s to have been concede J th-it if the decree had 

been attached it could be sold, and the point now at issue was never con- 

tbe M A oaoiiot, I think, outweigh the decision of 

the Madras and Allahabad High Courts. The weight of authoritv seems 
therefore agaiost the appellants. 

n Allahabad High Courts are against them, 

ine Calcutta High Court has not dacide.l the point under the present 

oode.^ -Lhe Bombay High Court has taken it for granted. 

Looking at the provisions of s. 273 themselves, it certainly seems 

0 me that they do not contemplate the sale of a decree for money. It 

appears to me that the procedure contemplated therein is that the liolder 

of the decree attached shall aoply to the Court to execute the decree, or 

Kijtu al'l'fvchiog decree-holder shall himself do so. It has been 

k do so as the ropraseotative of the decree-holder, and as 

entitled to enforce execution of the decree 

which he has attached — Peary Mohun Chowdhury v. Homesh Chunder 
Nundy (1). 

The appellant further contends, on the authority of lien-a Mahtoii 
iiamkrishnaSingh (2), that as the sale has tAken place it must hold 
good. The case of Bewa Mahton v. Ranikrishna Singh, however, is not 

Pomt. In that case a sale had taken place in execution 
o the smaller of two cross decrees, which should never have been 
executed, as it should have been set off against the decree for the 
arger amount, and their Lordships of the Privy Council hold that 
he sale must, nevertheless, stand good, and the property be held to 
ave passed. This is a dififerent thing [il43 from the sale of asdecree, 
^K' there is no express provision in the Civil Procedure Code and 

y^hich would not seem to be oontemoUted by it. standing good, and from 
^ 8 being therefore impossible still to execute the decree sold which is the 
poibt at issue in this case. Moreover, it is to be observed that in the 
ease of Tiruvengada Chari v. Vythilinga Piltai (3) a sale of a decree bad 
K pl®oo in execution of another decree, and yet. nevertheless, it was 
eld nob to be a good sale. On the whole, I think the weight of authority 
® fche appellant. I accordingly dismiss the appeal with costs. ” 

The judgment-debtors appealed bo the High Court. 

Br. Raskbehari Ghose an 1 Baboo Jagat Chunder Banerjee, for the 

appellants. 

Baboo Nandalal Sircar, for the respondent. 

The judgment of the Court (Pigot and M.acpherson, JJ.) was as 

toiiows : — 
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JUDGMENT. 

We do not think it necessary to call udoq the learned pleader for 
the respondent in this case. We think the judgment of the learned 
District Judge must be affirmed. The learned District Judge has followed 
the decision in Sultan Koer v. Gulzari Lai (i) and Tiruvengada Chari v. 
Vythilinga Pillai (2), giving effect to the contentions that a. 273 was 
introduced into the Indian Code for the purpose of showing in what man- 
ner the attachment of decree under the Code shall be made available on 
behalf of the attaching person. This is one of the many cases in which 
it is much better in following previous decisions simply to say that we 
follow them instead of discussing thepi or amplifying language which is 
already sufficiently complete and satisfactory. Therefore we say no more 
than that we agree with the learned District Judge and follow the deci- 
sions on which he has rested his judgment; but we must say, further, 
that we are wholly unable to understand in what manner the sale of this 
decree on the application of the Collector could be justified in law. It is 
true that the point does not appear to have been taken, and it is 
true that it is unnecessary for the decision of this appeal to determine 
whether or not s. 411 justifies the Court in selling the decree on the 
application of the Collector; but we think it right to say, so far as we 
are entitled in this case to express an oninion, that we are unable to see 
[115] in what way s. 411 justifies the sale of the decree. It stands 
thus : The State derives a revenue from court-fee stamps. There are 
persons whom it is thought right to exempt by reason of their 
poverty from payment in the first instance of court -fee stamps and 
who are allowed to sue in forma pauperis, and s. 411 provides that 
persons who have been successful as paupers shall, so far as the sub- 
ject-matter of their success is concerned, be liable to satisfy, out of what 
they recover, the amount of the fees which have been for a time, pending 
the decision of their suit, remitted to them. That is reasonable enough ; 
but if the procedure adopted in this instance were according to law, the 
successful pauper plaintiff would become simply a machine for the re- 
covery of the value of the court-fee stamps on behalf of the public treasury 
if upon his success the Collector disposes, not of a certain pronorbion of 
what the plaintiff has recovered, but sells the whole of the plaintiff’s right 
in the decree which he has got without waiting for the recovery by the 
plaintiff of the money for which be has got bis decree. In that case, if 
such were the law, all that the pauper plaintiff has done in the case is to 
get a decree against the defendant, and before he is able to recover the 
amount of it from the defendant, be is to see the whole benefit of that 
decree taken from him by the State in order that it may possess itself of 
the value of the court-fee stamps remitted to him in the first instance, and 
(if this be a correct view of the law) remitted to him delusively. We can- 
not think that this can have been the intention of the Legislature, and 
we see nothing whatever in the section to justify the sale of the decree 
obtained by the plaintiff. We dismiss the appeal with costs. 

Appeal dismissed. 


(I) 12 A. 290, 


(2) 6 M. 418. 
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[116] PULL HENCH. 

Mr. Justice Prtnsep, Ur Justice TrcvcU, an, Mr. Justice Ghose, and 

Mr. Justice Aniccr Ali. 


Bikani Mia {Defendant No. 1) v. Shuk Lkl 
PODDAR AND ANOTHER (Plaintifs).^ [ist August. 1892 1 

Mtent Of Rf?VD«r «"dowmeot to tbe 

were charge, the proper- 

by the mijoritr of the FULL BRNCH (PeTHERam C. J Tnrvipr.vxM 

UDOiPtheaa’ i'" the oonstcuctioo of the deed 

that tl,« of Wihooted A;t5anuf/rt Chowihry v. Aimrchand KuTtdn (1) 

SeZd by the maionty of the Full Bench (Prinsep. Ghose. and Ameer 

of a/ia ’ G- J- and TREVELYAN, J.. dieseotiag) that the charge 

of Ra* 75 por anoutn nhoald b« allowed. ® 

^li. byPRiNSBP. Trevelyan, and Geoss, JJ.. that the course of the 
Sifi .*U°! not be d.eturbed by reference to texts which may favour the 

Wea that a satfilament on the settler and bis desceodauts in perpetuity is a pious 

ffeld, by PRINSEP and Trevelyan. JJ.. that upon the findings of the lower 

uourtsno second appeal lay, and it was not therefore necessary to erpress any 

opiQioQ as to tbe validity of tbe iostruoiAnt. 

C<17] AMBER All j —The disposition in question, viewed according to the 
iviabomsdaQ law, which supplies ample safeguards against fraud, created a valid 
-endowment. There is a consensus of opinion among Mihomedan lawyers of 
every school and sect that wifc.'s on children, kindred, or neighbours in perpo- 
tuity are valid. To hold that a wtkf, the beuefactioo of which is bestowed 
wholly or m part on the tvikif's family and descendants, is invalid, would have 
the effect of abrogating an important branch of the Mahomedan law. 

K wakt is a pecminent benefaction for tbe good of God’s creatures. The 
wafti/ may bestow the usufruct, but not the property, upon whomioevec he 
. chooses and in any manner whatever, only it must endure for ever. If he 
bestows the usufruotin the first instance upon those whose maiotenanoe is obli- 
gatory on him, or if he gives it to his desceodaots so long as they exist, to 
prevent their falling into indigence, it is a pious act, even more pious than 
giving to the general body of the poor. When a wakf is created constituting the 
family or descendants of tbe wakil the recipients oi the charity so long as they 
exist, the poor are expressly or impliedly brought in to impart permaneoov to the 
endowment. The subsequent conduct of the loakif cannot in any way affect tbe 
li^Qk^ # 

CP.. 16 A. 3-21 13231 ; Appr.. 22 C. 619 (P.C.l ; R.. 18 M. 201 ; 7 A.L.J. 1095=«8rDd 
Cas. 678 : 8 Bom. L. B. 624 ; 2 C.L.J. 166 (172) ; 4 O.L J. 442 ( 454 ) • 10 p w' 
N. 449 (461) 5 2 N.L.R. 168-3 f.iUL.W. 

These five appeals were referred to a Full Bench by Petheram 0 J 
- ftPd Hill, j., wit h the following observatioas : — * ’ * 

_ * Full Bench reference on appeals from Appellate Decrees. Noa, 8S3 to looi 

Agamet tbe deoraes of T. D Bsighioo, Eiq., District Judge of Daaca. dated the 296h of 

^«qg«. Fust Court, Decca, dated tbe IStb of June 1889. ^ ouoorainate 

(l; 17 0. 498 = 17 I. A. 28. 
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“ The plaintiffs in these suits ar© creditors of the defendant Hajf 
Bikani Mia, who had obtained j.udgments against him for various sums of 
money, and bad attached properties as being his and liable for his debts. 
Whereupon Haji Bikani claimed the properties as mutwalli of an endow- 
ment made by himself, and his claim having been allowed, these suits were 
brought for declaration that the properties in question were liable to be 
attached and sold for Haji Bikani Mia s debts. 

“ The only question which has been argued before us, and as it is 
admitted the only question in these cases, is whether the deed, dated the 
4bh Aughran 1281 (l), and executed by the defendant Haji Bikani Mia> 
constituted the properties with which it dealt wakf properties within the 
doctrines of Mabomedan law. 

“ Mr Woodroffe on behalf of the plaintiffs has relied on the case of 
Mahomed AhsanuUa Chowdhry v. Amarchand Kundu (2) in the Privy 
Council, and on that of Rasamaya Dhur Chowdhuri v. [118] Ahul Fata 
Mohomed Ishak (3), as showing that it is essential to the validity of a 
wakf that the property should, in substance, be given to charitable 
purposes, and that a gift to the poor, after the grantor's family had be- 
come extinct, is not a sufficient charitable purpose to render the wakf valid. 

For the defendants a case of Meet Mahomed Israil Khan v, Sashti 
Chum Ghose. decided by a Bench of this Court consisting of Mr. Justice 
O'Kinealy and Mr. Justice Ameer Ali, on the 18tb of March 1892, but not 
yet reported (4), was relied on as showing that a settlement of property 
for the benefit of the settler and bis descendants with an ultimate gift to 
the poor constitutes a valid wakf of such property within the doctrines of 
Mahomedan law. 

*'W 0 are unable to reconcile the case last cited with the other decided 
in this Court, Rasasynaya Dhur Ghoiodhu/ri v. Abul Fata Mahomed Ishak^o)* 
and we refer to the Full Bench the question whether the disposition of 
the grantor's property made by the deed of the 4th of Aughrau 1281 was 
a valid wakf of the property dealt with by the deed. 

“If the answer of the Full Bench to the question should be in the 
affirmative, these appeals will be decreed and the suits themselves dis- 
missed with costs in all the Courts. . . j j 

“ If the answer be in the negative, the appeals will be dismissed ana 

the suits decreed with costs in all the Courts,’’ 

Subsequently, at the hearing, the reference was amended by the 
addition of the following words: — “We also refer the decision of the 

special anpeal to the Full Bench.” _ 

The following was the deed of ?t’aA:/na77W executed by Bikani Mia, 

dated the 4th Aughran 1281 : 


'* This instrument of wakfnama is to the following effect executed 
by me, Sri Sheikh Bikani Mia, son of the late Sheikh Imamuddin, residenfc 
of Kagjitola, Motiram Shaba’s Lane, Station Sadar, in the town of Dacca. 

** tll8] It is a known fact that I am in full possession of my sense 
and power of understanding, and that I am not indebted to anybody. 
The properties mentioned below were acquire d by myself, and I havQ 

(1) See 20 O. 118. infra. (2) 17 0. 498=-l7 I. A. 86. 

(8) 18 0. 399. (4) 19 0, 412. 
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Mia and Sriman Abdul q.,h B‘‘l'aman 

Er if s“ sH“? 

S“.f “fj ••? ”" “ ■ ‘a fi.t"';; 

issueless iu fawL ^heir descendants dying 
the town of Dacca TaidifB”?!!' * beggars residing in 
ownership and posseslfop T howTh”'’^ 

~™ys:7rhi7iitrnt 

Mii^in^rir^- i “tf-h -/-""of 7rrf“fb7.‘irahi“:7 

a^poin^fe^d «"3f;trn“ln/p7a7. *=« 

their (daughters and 

tioned in thA ■ waste aoy portion of the wak/ properties men- 

ahall out of “V death, whoever may be the vmtivalli 

sadder revemiA Af income or balance remaining after payment of the 
Bs 50 ann n ■ properties and the collection charges, spend 

annaai?v Sriman Abdul Kabamao Mia. Bs. 100 

to errh nf ^ younger son Snman Abdul Sobhan Mia. Bs. 50 annually 
tLTe fhl ? n Bs. 50 annually to my said wife. Beyond 

mav entitled to get or take a cowri. Whatever balance 

malf t j '' meeting the aforesaid expenses shall be added to the 

7rn c?n, ?n °< wifa tho 

thA of .00 payable to her shall in the above manner be deoosited with 

aforl ^"y SODS or daughters 

^'oresaid the money payable to him or her shall be divided among his or 

law daughters in the proportions laid down in the Mahotnedan 

snnA Sot if [120J any such person die without leaving any 

hn k; ^ ®'^8hter. son’s son or any other descendant, then the amount pavable 

the credited to the estate. None among those to whom 

Kai. ^ 1 ^^ g'^a-nted shall be competent to transfer his or 

wharA^A^^^*? money by sale, hiba, or mortgage, that is, in any maoner 

by aufifiA allowance money shall noc be attached or sold 

of Court of law on account of debts incurred bv any one 

fehe af^l^ allowances have been fixed simply for the maintenance of 

.. Persons and their successive descendants. The wakf nr^ 

TnMl 

.Md if they are sold, such sale shall be null and void. 

^^^o.graph 2, — Whoever may at any time be the mutwalli f«* fk« 
agement of the said wakf properties shall for the time being use his 
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name as miUwciUi on the Mafassal, H izuri, and Court; papsrs conneofeed 
with those iojA:/ properties ; and after mseting out of the income of those 
properties tfie esoenses mentioned above, he shall purchase some immove- 
able property with the baUnce that may accumulate to the credit of the 
w.ihf. That is to say, that he may, if he thinks it profitable, grant kaimi, 
miras, or bunyadi settlement, or i/iiras or puLni lease, in respect of any of 
the wakf properties, on receipt of salami or other consideration, or sell off 
any of the sai I properties for a fair price, and then with the said price or 
consideration money and the balance in hand he shill either purchase 
some estate or obtain a piUni or miras or any other such se tlement, and 
shall include the newly acquired property under this wakf. Bub no mutwalli 
shall at any time be competent to waste or transfer without proper grounds 
any of the properties mentionel below. Tna m'Uwalli shall always try to 
increase the wakf property. The repairs of the houses included in the 
wife/ estate mentioned below shall be made out of the income of the said 
estate. Tne miUw lUi shall also be comoetanb to part with any of the wakf 
properties on receiving another in exchange for it, if such exchange be con- 
sidered profitable, and the property thus received in exchange shall be 
included under this wakf. The Sirkar Bahalur (Government) for public 
purposes any of these xoakf properties (torn) by doing barm to the xoahf 
estate the mntwalli (torn) smaller or improper (torn) shall not be com- 
petent bo sell. Besides, in doing any of the acts mentioned in this pira- 
graph, that is, in exchanging or selling off a wakf property or granting 
miras or any such setolament in respect thereof, the mutwalli mast 
previously take the aivica of Srijut Knaja Ab lul Goni Saheb of Kumar- 
toli, Srijut Bibu Ruo Lil Doss of Sabjemehal, Srijub Bashiram Pal of 
Shubrapur, Srijub Hiji Golam Houssain of Bankshall, and Srijub Seraj- 
uddin Ahmal of Mcgilbolt. ^^omutwilli shall do nothing wibhoub the 
consent of these parsons, bub he shall be able to act on the advice of the 
majority among them. 

[121]“ Paragraph 3. — Every year the multoalli for the time being 
shall io the name of God give away Rs. 50 (fifty rupees) in charity to the 
poor. O ie sbudoob must always be miiutained, and in this the mulwalh 
shall never fail. 

“ r iragraph 4 — My two sons who will be mutwallis after my death 
shall during their lifetime select an hcnest and competent person from 
among their own or my daughter’s children and appoint him the fabure 
mutwalli with the powers specifisd above ; and they shall be able to 
appoint two persons out of the said children as mutwallis. Bub none 
except some one or other among the children of the aforesaid persons 
shall be aopcinted mutwalli. If no trustworthy person be found among 
the male members of our family, then a female member of my family may 
be appointed of this wakf by the said mulwallis. If my said 

two sons sullenly die without appointing a mutwalli — which Allah 
forbid — then such persons as may be selectel by the majority of the 
members of my family shall be appointed mutwallis ; bub no outsider shall 
be appointed a mutwalli. The mutwalli appointed in the above manner 
shall bevasbel with the powers specifisd above ; that is, ha shall exercise 
the aforesaid powers in managing the affairs of the estate. 

“ Paragraph 5. — After my death the aforesaid mutwallis shall be 
competent to spend any amount of money they think proper for the sake of 
my salvation, and nobody shall be competent to raise any objection in 
respect thereof.” 

Then followed a schedule of Colleotorate revenue-paying properties* 
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courts sufficiently appca. f.cn the 

Mr- Sohwun. Moulvia M-Oiom-d 
Xusuf. Mouly .0 Serajul UUm, Syed Shamml Uiuia and Baboo tlaremlro 
Naramn MMer. apuearad for the apnallant. ‘I'trcul'o 

(Mr. ,/. T. Woodroff^}, Baboo Lai 
^ ^ a-BPearod for the respondents. 

prese^a ^V'' the earliest times has been to 

a™d ills Jh \ K their own institutions 

bf rnortTnr^'^“‘“ ° <=“‘ down or limu,od 

HamiTton’! 'n- 7 Z principles; Proliminary Discourse to 

MarnmeV Macnaghten's Principles and Precedents of 

Mahomadan Liw. Prefaoa fco 2nd edicion. 8-10 ; Marlev's Di'^esfc 
htroduction 169 170, Bang. Reg IV of 1793,'. lo ; Bong Reg; 

1887 s 37 'a"' r P 24 ; Act XII of 

annilsKI t' ST i. pistice, equity, and good conscianca 

Sirlr f n r see Zohorooddeci Sirdar v. BaharoolUh 

nsaoo • ^PPP^PP'^ th It questions of roii/are questions of religious 

Pel Trr" Tna Ac's 21 Geo. III. c. 70, ss. 17, 18; 37 

Geo in c. 143, S8. 12, 13 ; 39 ani 40 Gao. XU, c. 79, s. 5; and 4 Geo. IV, 

Sapi-eme Cjurfcs fche laws of Mihomodan?, and by 
8.y, of the AjCcreabinUlia H-gn Cjiccs cb-^u- p>iverij ara tho aarni as 
nose of the Supranje Coikcs. Sea L3bt,ars Patent. 136-3, ss. 18-20; 
Labters Patent. 1865, ss, 19-21. 

The Mahotnodaa authoribies are notabafi available, and we hava had 

specially bransUbed D>r .ions of cerbiia works. Too works cbiedy availa- 

e are bhosa of bhe Hanifeea School. TPa/c/ imports the tying up of pro- 
parby, thoproebsbiiQgaDnIied for the beneEb ofminkiad: See Bailli:,’s 
^igesb of Mahomed knLiw, 2Qd edibioo. 553 ; Macnaghbena Principles of 
Mahomedan Liw, Pc. 1,69 ; HamllboDs fledaya. vol. If, 335. Theobjeefc 

TT° 0 * 0 . ^ purposes only : Hamilbou’s H-idaua, 

j * Sihlie’s Digasb, 2Qd edition, 557o ; bub the ultimate 

eabinatioQ must be for the poor according to Abu Yusuf: Hamil- 

Haillie’s Digest. 2Qd edition, 582. 534,601. 
oadaAjaA IS a mere gift (saa Baillie’-s Digest, 2Qd olition, 554-55o), 
ua wakf creates a parpstaal trust carrying with it the idea of a pious 
a-oa religious act, and the trust goes bo the poor in case of failure. Bat 
*PP*'op»'iation for the rich alone is not lawful : Hamilton’s Qednya 
voJ. II, 353; Baillie’s D.gesb, 2a 1 edition, 575, 593; and if there is 
ftn intention to exclule the poor, that might invalidate the wakf, fTrana- 
fabioosof passages from bhe Dtirr ul-MMtar and the Radd-ul-Mukhtar 

referral to.J The act of piety is to relioquieh the property 
0 uod, bub the produce maybeappHei to any objeobs tho wakf dQsir&s 
® _ Nearness to Go! is the motive of aporopriation : Baillie’s Dlg- 

8t, 2Qd edition, 559: but there is no spacialiby in favour of the poor, 
he note at p. 35L of Himilton’s Iledaya is inporreeb. Tue idea of 
0 anty has no extot equivalent in the Mihomadan mind, but 
a*au T la doctrine nf neroatuities is of modera growth, 

na has been imported inbo India, [123] bub has no local force. Publie 
PORoy 18 a fallacious rule to follow. The law and custom among 
manomadaos cannot be judgod from bhe standooint of a priori notions but 
e native writers shoili be lookel bo. Toe incoavenience and anomaly 
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of GDgrafting the English law of perpetuities upon Mahomedan law would 
be very great, as the Mahometan law has elaborate provisions of its own 
as to wills and trusts. Section 101 of the Succession Act has never been 
applied to Mahoraedans. Cases like Yeap Gheak Neo v. Ong Gheng Neo (1) 
and the case of Hindus (see Kumara Asima Krishna Deb v. Kumara 
Kumara Krishna Deb (2)), are distinguishable on this ground. The inten- 
tions of one who has created a trust should not be frustrated. The duty 
of providing for the family is a religious obligation in itself : Meer Maho- 
med Israil Khan v. Sashti Churn Ghose (3), and even a zimmee may 
create a wakf : Baillie’s Digest, 2Qd edition, 560. A settlement 
upon descendants would be more meritorious than one upon the 
poor, nearness of object being one of the essentials : Baillie’s 
Digest, 2nd edition, 559, 583. As to the respective authority of 
Abu Hanifa and his disciples, see Amerr Ali’s Tagore Lectures, 1884, 
18, 19 ; and for the divergence of opinion between the two disciples, sea 
Hamilton’s Hedaya, vol. II, 339, 349, 350. Abu Yusuf founds his 
opinion upon the practice of the Prophet himself : see pp. 350, 352, 355. 

There is judicial authority for the opinion of Abu Yusuf in the case of 
Doe d. Jaune Bechee v. Abdollak Barber (4), and the practice and doctrine 
which has obtained hare is that of Yusuf. See D'Ohsson’s view in the note 
at p. 349 of Fulton, <&o. There must be mentioned an object which 
will never become extinct, but any class or series of persons may ba 
interposed. Hamilton’s H’tfdaya, vol. II, 341. Macoaghten’s Principles, 
69, para. 4. Here the poor are expressly mentioued. Baillie's Digest, 
2nd ed., 576. 586, 596, 599. No portion of the usufruct need be devoted 
contemporaneously with the gift to express uomineos, and a class of the 
widest character may be interposed, 587. The extracts from the Radd-ul 
Mukhtar the Dur-ul Mukhtar ahovjs that a wakf on descendants for 
ever is valid. Where technical words are used they must be strictly adhered 
to. Where 7iasl is used the wakf [ 124 ] is generally for the descendants. 
The Fatawa-Alamqiri is practically translated in Baiilie. The extract 
contains rules for the construction of deeds of settlement, and no express 
ultimate gift to the poor is mentioned. Perpetuity is of the essence of 
wakf. Family settlements are subject to the same rules as other wakfs. 
Extracts from the Fatawa Kazi Khan and the Fatawa Sirajjak were 
referred to. See Morleys’ Digest, Introduction, 281, 285, 288, 291. 

The Mahomedan law, whatever it is, should be applied. See Deodar 
Hossein v. Ranee Zuhoor-oon-Nissa (5), Luckiinchunder Seal v. Karoona^ 
money Dossee, (6). The extent of the power of disposition must 
be regulated by Mahomedan law. See Sonatun Bysack v. Juggutsoondree 
Dossee (7), Ramdhone Ghose v. Annund Chunder GhoseiS), Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb (9) and Ganendra Mohan 
Tagore v. Upendra Mohan Tagore (10) were also referred to. Wakfs 
have been treated as illusory in some cases ; see Delroos B^moo Begum 
V. Ashgur Ally Khanill)^ where the dedication was not inbaotional ; but 
where the inteutioo is clear [See Fatma Bebi v. The Advocate-General of 
Bombay (12)] a disposition which the law admits cannot ba evasive of 
the law. Umjad Ally Khan v. Mohumdee BegumiiZ). 


(1) Ii. R. 6 P. C. 381. 
(4) Fulton. 346, 

(7) 8 M.I.A. 78 (85). 
(10) 4E.L.R. 0.0. 103. 
413) 11 M.I.A. 617 (546). 


(2) 2 B.L R 0.0. 11. (3) 19 C. 412 (427). 

(5) 2 M.T A. 477. (6) 1 Boulnois, 210. 

(8) 2 Hyde, 93. (9) 2 B.L.R.O.O. 29. 

(11) 15 B.L.R. 167. (12) 6 B. 42 (52). 
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Tbe cases in the Select; Reports aro not in noint [TIia TaIIa • 

eases ware then cited and oo.mnants.l on —: 

Bmsen Miya Bahimtula tl873J (l) iha v. 

; E "rcJr.Ss'ii; s„ xs. ,St 

no^snoDorted I ® °b:^e'vations of the latter Judge aVe obUrr and ’a™ 

V P n- writer on Alahoraedan law In Mw^Jmrool Hun 

proved bi of Kc™;: j‘:“L ""a';! 

e4^i ri87iHfi1 • po.yctl Chund Mnilick v. Keraviut ri25j 

iiihi Bibi y. Damodar Promii 11879J (7) ■ Fatma 

ft P af IIITm f T"' (8), Thi dJIoAveJlT 

c&se by the Privy Council. The 

Halidas v%hni favour, and is followed in Ji/impal 

h^n^r JnfJ A Mahomedan works of authority 

orarftv w“hi h^' K 'Jb.iraate trust in favour of 

OaAirViasai of Ntsamudm Gulam v. Abdul 

tTons of f ® V. Avathalakutunssmi) the condi- 

V 77 ^°'^oted out,. In Mahomed HamuhiVa Khan 

Bibe/v ^"5 flSSlj (i2) fcheterm sadakah' is misapprehended. Fatima 
fu l! Bham [1831 1 (1.3) does not appear to have been 

Xm authorities. The case of Lnrhmiput Sinqk v. Amir 

V "“y contention. In Jnoatmoni Ghowdhrani 
«mi J^-ni Bih^ [1884J (15) the essentials of a valid anoropriation are 
enumerated by Field, J.. at p. 536. 

A.^, °7 ..Qoiii'cil case of Mahomed AhsamUla Cho^odhru y. 

of f ^ ^tindu [1889) (16) there was merely a direction to perform 
Suaced relifiious worlr.? a.^AAT/iinn f.^ ..11.2 l .. • _ c. 


/ ^ej-ermining how far a gift to the family is illusory, j^nthoritiea 

show that if the conditions of perpetuity and ultimate 
ication are fulfilled the wakf is good. The question before the Full 
therefore still opeu for decision, and their Lordships’ approval 
yjews in Muzkurool Huq v. Puhraj Dilarey Mohapattur 
Tr t ™y favour. Rasamaya Dhur Ghowdkiiri y. Abul 

d a Mahomed Ishak [1891] (17) carries the observations in the 
rivy Council case to an undue length, and the objects in that 
secular rather than religious. I rely on the recent case 
til ^ u Mahomed Israil Khan v, Sashti Gkurn Ghose (18), where 
e authorities are set out. The result of the decision is that the Bombay 
cases adopt the law as laid down in the Mabomedan text writers, whose 
u ^ ority must prevail, unless there is a clear contrary course of judicial 
oision. Restrictions, such as registration, may if necessary be impos- 
power to create private wakfs. 

. Mahomed Yusuf, on the same side : — The rule as to per- 

P uities has no application to the law of inheritance, wills, and gifts. 

6 simple law of gift amnag Mahomedaus is this, that the substance 


(1 lOB.H.O. 7. f2) 2M.I.A. 390, 

it! 344 = 4 B.r,.R,A.O. 86. 

S ^ 116. (7) 3 B. 184. 

. W 11 B. 492. (10) 13 B. 264. 

(12) 6 0. 744 = 8 O.L.R. 164. 

(U) 9 0. 176. 

<17) 18 0. 399. 


(16) 

(18) 


10 0. 533. 
19 0. 413. 


(3) 8 W.R, 313. 

(5) 13 W.R. 235. 

(8) 6 B. 42. 

(1!) 13 M. 66. 

(13) gC.Ii.R. 66. 

(16) 17 0. 498=17 I. A. 28 


<693 

ado. 1. 

Puix 

Bench. 

28 C. 11» 

(r.B.). 


85 


20 Gal. 127 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1892 

AUO. 1« 

Full 

Bench, 

30 C. 116 
(F.B.). 


or ayn must be transferred to and rest io the donee, so that nothing 
remains in the donor’s hands. In the case of wakf the essential differ- 
ence is that f'he ayn is not disposed of hue is tied up, so that while the 
profits go to the donee, the ayn remains in the band of God. No 
question of perpetuity can therefore arise as to wakfs. The distinction, 
again, between gift [hiba) and sadakah is that whereas hiba is a gift with- 
out consideration and revocable, sadakah is a gilt for consideration, i.e.t 
the reward for merit in the world to come. Sadakah^ therefore, cannol 
be revoked ; sadakah used in connection with wakf means a gift for religi- 
ous merit, the substance of the thing being tied up and the profits only 
given. See Hamilton’s vol. Ill, p. 310, on or alms-deed ; 

also the Aynee (an untranslated commentary), vol. II, p. 619. The 
charity involved in wakf is the same as the sawab or merit involved in 
sadakah. The motive power is the same sawah in the sight of God, and 
the English idea of charity is no element in the constitution of wakf. A 
confusion has arisen from the ambiguity of the word “object.” Sawah or 
merit is that which impels a person to make wakf, and sawah is also the 
object he has in view, i.e., to attain kurbat or religious merit, so that he 
may find religious bliss in the other world. Further,- the recipient orobjeol 
of the gift must be capable of effectuating wbat the donor has in view, 
and the purpose in this world must be in keeping with the object, eUe the 
saioab or consideration is lost, and the wakf falls to the ground, as for ins- 
tance where ihewakif apostatizes. Then as regards the wakf of [127] 
Zimmees there must be sawah and koorhut having regard to the ideas as 
well of Zimmees as Mahomedans. If the law of perpetuities is to be ap- 
plied to loakf the ideas of Zimmees, and not of Mahomedans, would be 
recognized. The foreign idea of charity corresponds to zukat. Four things 
are furaiz or obligatory,— prayers, fasting, going to Mecca, and giving 
zukat to those in need excluding the near relations. A Mahomedan must 
give a portion of bis moveables in charity every year. Wakf again is one ot 
the commendable things. To be rewarded in a superlative degree a man 
must perform acts which are not obligatory. 

The policy of the Mahomedan law has been upheld in these Courts, and 
should not be defeated io the present case ; Khujooroonissa v. Roushun 
Jehan (1). That law is clearly laid down in innumerable authorities, and is 
treated in the same way in every work on Mahomedan law. The sources 
ot law are tbe Koran, traditions, the concurrence of the learned, and deduc- 
tions from these three ; and private wakfs to the wakf and his descendants 
are recognised in all of these from tbe earliest times. As to the diver- 
gence between Abu Hanifa and the disciples, the former says that 
wakf is not lazim or irrevocable, because the wakf can revoke at any 
time, and his heirs will take, but that wakf may be made irrevocable by 
a decree from the Kazi. Tbe latter say that as soon as wakf is made, 
the ownership of the wakif ceases either by pronouncing the word (Abu 
Yusuf) or by appointing a mutwalli (Mabomed). Abu Hanifa never 
maintained that wakf was illegal, but merely that it would not prevent 
inheritance. Abu Yusuf lays down that wakf imports perpetuity, and 
the ultimate destination will never fail, as where the immediate objects 
fail it is for tbe poor, that is to say, where the objects are not perpetual, 
the poor will take. Mabomed says that the wakf is not good unless the 
object mentioned is perpetual. Abu Hanifa says wakf cannot be perpe- 
tual unless confirmed by the Kazi. Abu Yusuf's is the accepted view* 


(1) 3 I.A. 291 (807). 
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The praotice of Mahomedans is in accordance witli the principles laid 
down in the following authorities: — 

Hamilton’s Eedoj/a, vol. II, pp. 334-351 ; Fath-nl-Kadir (Luck- 
now ed.). pp. 836, 837. 841. 846. 847 ; Inayah (Calcutta ed.), [128] 
670; Kifayah (Calcutra ed.). 890; SharJi-i-Vik^iyoh, 271. F-Uaiva 
Alamgirt, vol. II. 493 ; Fatatva-Kizi-Khau. vol. IV, iOG. 200. Mathew’s 
translation of the Mishkat-cl-Misabeh, vol. I. cb. V, pt. 2, 375. 453 : Bail- 
lie’s Digest (2nd ed.), 593. 

The Officiating Advocate- General (Mr. J.T. Woodroffc), for the respond- 
ents : — The Court has to determine the law as found in the statute book 
and \a previous decisions. The M;ihomedau law is not lo l o applied to 
this case, and disquisitions of a religious, metaphysical, or plulosophical 
character are out of place. One of the parties is a Hindu, and this is a 
mofussil appeal. I say ju-itice, equity, and good conscience is tlie law ap- 
plicable. [The following Bengal Regulations were referred to : — IV of 
1793. s. 15 ; VIII of 1795, s. 3; II of 1798, s. 4; HI of 180.3, s. IG; VJIof 
1832, s. 9; also Act XXI of 1850 : The S(^cretarij of Stale v. The Adminis- 
trator-General of Bengal (l) : The Civil Courts Act (VI of 1871), s. 24; 
The Bengal, North-Western Provinces and Assam Civil Courts Act (XT! 
of 1887), a. 37 ] The Mahomedan law is only the law so fia' as the laws 
of India have directed it to be observed: Sheik Kudratnlla v.Mahini Mohan 
Skaha (2). The remarks of Peacock, C.J., at p. 169, 
this case. Although private loakfs are stated to have been matters of 
daily occurrence (see Ameer Ali’s Tagore Law Lectures, J8P4, 178), the 
history of decided oases shows that no instance such as this has been 
dealt with by the Courts till very recent times. The modern idea of iwH 
is founded upon purely family considerations to protect estates from l^eing 
squandered or alienated (see the note to Doc dem. Jaun Beebee v. AbdoUah 
BarberiS)). In 1879 the legal effect of the decisions rendered it advisable 
to bring in a law to rehabilitate nrivate wakfs. Section 53 of the Transfer 
of Property Act (IV of 1882), though not apolicahle to Mahomedans, con- 
demns such transactions. If this mode of tying up property had been 
recognized, we shall find repeated instances in t he law reports. [Pethuram, 
C.-T. If you can show us a current of decisions culminating in the 
Privy Council case, wa are bound to follow those decisions.) There must 
[129] have been a ground work and substratum of practice i Isherwood v. 
Oldknow (4). 

This matter of private tookfs is an offspring of purely modern and 
secular considerations. I intend to lay every decided case before the 
Court to support this contention. The whole series of the Sudder Dewany 
and the select reports are terra incognita to the other side. [The following 
authorities were then referred to : — Moohurnmild Sadik v. Moohummnd Alt 
[1798] (5), Byaonnissa v. Mo/ukhir-ol-Islom [1805] (6), Mt-er Nusrut AH 
▼. Meer Oasim AH [1805] (7), Hyatee Ehannm v, Mussamut Koolsoom 
Khanum [1807] (8), Kutb Ali Bossein v. Syf AH [1814] (9), Qadira v. 
Shah Kubeer Oodeen Ahmud fl824](10). Abut Hasan v. Haji Mahommad 
Masib Karbalai [1831](11), Muhammad Kasim v. Muhammad Alum 

U) 1 B. L R, O. a 87. (2] 4 B. L. R. F- B. 134. (3) Fulton, 346 (350). 

(4) 8 M. & 8. 896 f397). (6) I Hel. Rop., 17 (0.1 ; 23 (N.).=6 I. D. (0. S.)17. 

(61 1 Sel. Rep. 106 (O ) ; 140 fN.) = 61. D. (0 S ) 104. 

(7) 1 Sel. Rep. 108 (O.) ; 143 (N.) = 6 I. D. (O B.) 106. 

(8) 1 Sel. Rep. 214 O.) ; 2«5 fN.)=6 I. D. (0 8.) 210. 

(9) 2 Sel. Rep. 110 (O ) ; 139 (N,)=6 I. D. (O S.i 464. 

(10) 8 Sel. Rep, 407 (O.) ; 643 iN.)-6 I. (0.8 ) 1079. 

(11) 6 Sel. Rep. 87 (O.) ; 104 (N.)=7 I. D. (0.8.) 418. 
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[1831] (1), Wasik All Khan v. Government [1834] (2). Shah Im- 
am Biikhsh V. Behee Shahee [1835] (3), Doe dem Jaun Bebee y. 
Abdollah Barber [1838] (4), Jcwiin Doss Sahoo v. SKih Kubeer-ood-deen 
[1840j (5), Moulvee AbdooUa v. Rajesri Dossea [1846] (6), Binder soondree 
Dassea v. jSleheroonnissa Khatoon [1853] {l),Hajee Nooroollah v. Meer Waris . 
Hosscin [1853] (8), Khajeh Sirwaf Hossain Khan v. Shumsoonnissa 
Begum [1853] (9), Khodabicndha Khan v. Oomutul Fatima [1857] (10), 
Agha Muhojned Etisoof Mooshadee v. Ahool Hossein Khan [1857] (11), 
Dahj/mple v. Khoondkar AzeeziU Islam [1858] (12), Mahomed Mannoo 
Chowdree v. Ilajra Bcebee ‘1853] (13). Up to this poiot there have been 
oQiy tlu'je cases of private trusts, one of which Wis not a real wakf, while 
the other two were held charf?eible on the property. Jaafar Mohi-i(,-din 
Sahib V. A/i Mohi-ii-din Sahib [1SG3] (14j. There is no case of private 
[130] wakf in Malras — Kuneez Fatima v. Sahebi Jan [1867J(15), Khaj'ah 
Hossein Ali v. Shahzadee Hazara Begum [1869] (16), Muzhurol Huq y. 
Puzraj DUarcy Mohapatiur [1870] (17), where the primary objects are 
mentioaed. Doyal Chund Mullick y. Syud Keramut Ali [lSl The 
Advocate-General v. Fatima Sultani Begum [1872] (19) Abdul Ganne 
Kasam v. Uiissen Miya Rahimtula [1873](20), where an attempt to create 
a family endowment was discountenanced by the Court. Delroos Banoo 
Begum v. Nawab Syud Ashgur Ally Khan [l875](21), Shah Gulam Baku- 
mtulla Sahib v. Mahommed Akbar Sahib [1875](22) ; Phate Saheb Bibi v. 
Damodar Premji [1879] (23), was an abtempo bo create a secular endow- 
ment. Fatma Bibi v. The Advocate-General of Bombay [1881] (24). The 
observations of West, J., ware held to be extrajudicial by the Privy 
Council, and are no authority, la Mahomed Hamidulla Khan v. Lotfid 
3uq [1881] (25), the deed was similar bo the present one. That case and 
Fatima Bibee v. Ariff Ismailjee Khan [1881] (26) go to the full length 
of my argument. In Lutchmiput Singh v. Amir Alum [1882] (27), 
there was a substantive dedication for religious purposes. Jugaimoni 
Chowdrani v. Romjaiii Bibee [1884] (28) is a case of a simnud. The 
judgment in Amrutlal Kalidas v. Shaik Hussein [1887] (29) proceeds 
upon the extra-judicial remarks of West, J., in Fatima Bibee v. The 
Advocate-General of Bombay (24) : the rest of the judgment is in 
my favour. The perpetuity here is of the worst and most pernicious 
kind (30). Nizamudin Gulam v, Abdul Gafur [1888] (31), Pathukutti 
V. Avathalakutli [1888] (32), Mahomed Ahsunalla Ghowdhry v. Amar- 
ohand Kunda [1889] (33). The remarks of their Lordships in the 
argument in L. R., 17 I. A. [131] at p. 33 are signihoant, and cover 
the present case completely. Looking to the instrument before them the 
Privy Council said there was nobbing from which could be gathered an 


(1) o Sel. Rep. 133 (O.) ; 159 (N).=7 I. D. (0 8.) 454. 

(2) 6 Sel. Rep. 363 (0.) ; 427 (N). *7 I. D. (0 3.) G57. 

(3) 6 Sel. Reo. 22 (O.) ; 24 (N). =7 I. D. (O.S.) 684. 

14) Fulton. 3‘45. 

(6) 7 Sel. Rep 269 (O.); 320 (N.) = 8 I.D. (O.S.)243. 

(8) 8.D.A. (1853) 411. (9) S.D.A. (l853) 553. 

(11) S.D.A. (1857) 610 (643). 

(13) S.D.A. (1858) 1218. (14) 2 M.H.C. 19. 

(16) 12 W.R. 344 (498) = 4 B.L.R.A 0. 86- 
(18) 16 W.R. 116. (19) 9 B.H.G. 19. 

(21) 16 B.L R. 167 (175). (22) 8 M.H.C. 63 (76). 

(25) 6 0. 744 = 8 C.L-R. 164. 
(27) 9 G 176. (28) 

(30) 11 B. 497. (31) 

(33) 17 0.499=17 I. A. 28. 


(5) 2 M.I.A. 390. 

(7) S.D.A. (1853) 69. 

(10) S.D A. (1857) 235 (242). 
(12) S.D.A., (1858) 596. 

(15) 6 W.R. 313. 

(17) 13 W.R. 235. 


(24) 6 B. 42. 

(26) 9 C.L.R. 66. 
(29) 11 B.492. 
(32) 13 M. 66. 


( 20 ) 

(23) 


10 B.H.0.7. 
3 B. 64. 

10 C. 633. 

13 B. 264. 
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dedicate to charitable purpoeee, TI>o instnr. 

S the tZi'll t!® P- •■‘ffi.a..diso,Poat 

created The e question left open is whether a pen.etuitv can be 

Si [1891^1 (dI: in 

The;’’.*'® oouelusions which I draw from the reported cases are those. 
IhoiL law IS reserved to Mahomedans in matters of succossioii. inheri- 
tanoe marriage, and caste. This is not. a case of that kind. Then it is 
said that It IS a matter of religious usage, the withdrawing property from 
rules of law and impressing it with the attributes of the J)iviue' being. 
But by retaining to Mahomedans their religious institutions the Legisla- 
ture did nob mean them to retain a special and separate lnw of private 
settlements. The Mahomedao law is a law of devices, and tlie practical 
outcome is the series of cases I have cited, which deal with religious 7 (>a/c/s 
proper and accentuate the distinction hebweon legitimate wak/sami wak/s 
of this class. The inference from the cases is that the right to defeat 
creditors and to evade the law of inheritance and succession was not 
preserved to Mahomedans, that the learned lucubrations of M ahoniedan 
casuists were never seriously regarded, and that those doctrines sloughed 
leaving only genuine developments. “ "What is religious is lawiul, 
and what is lawful is religious,” cannot be accepted as the principle. 
The power of life and death may be religious, but it is not lawful in the 
case of a husband, and the Maliomedan law books are full of principles 
which, though religious, could never be asserted in the Courts. As to the 
duty of European Judges, see The Collector of Madura v. Moottco Rama- 
linga Sathupathy (2). We have to see what u.sages have been established 
w the Courts: R'ljah Dcedar TXosseinv. Ranee Zuhoor-oon Niaaa iZ). 
Erom 1798 down to the closing of the Suddor Dewany Adawlat there wore 
only three cases in which benefits of a private character were said to have 
been conferred upon a mutwalli. One case was not proved, and the other 
two [132] were denied the character of inalienability, the withdrawing of 
the land extra commercinm. In the Supreme Court there is only one case 
which falls within the principle of the decision of the Privy Council. So 
far as this Court goes the decisions are uniform. The decisions in Kaneez 
Fatima v. Saheba Jan Fatima Bibee v. Ariff Ismailjee Bham (5), 
Mahomed HamiduUa Khan v. LotfuL Huq (6) and Rasaviaya Dhur 
■Chowdhuri v. Abul Fata Mahomed Ishak (1) directly rule the present case. 
No case on this side of India has been shown of a family endowment with 
or without an ultimate bequest in favour of the poor. The answer is that a 
family settlement with a merely nominal remainder to the poor is an 
■undisguised case of spes suecessionis. As bo what will bake a case out of the 
Habomedan law, see Moonshee Buzloor Ruheem v. Shumsoonnissa Be- 
■gum (7), Sheikh KudratuUa v. Mahini Mohan Shaha (8), Bn&santeram 
Marwary v. Kamaluddin Ahmed (9), Gobind Dayal v. InayatiiUah (10), 
and I submit a perpetuity forbidden by the general municipal law is 
Buffioient. The remarks of Colville, C.J., cited in Sonatu7t Bysack v. 
Juggutsoondree Dossee ill) eJ, p. 76 of the report are applicable to a case 
of this kind. There is no ground why perpetuities under the guise of a 
family eettlememt should be lawful in the case of Mahomedans any more 


% 


1 


1) 18 0.899. 

81 a M. I. A, 441 (477) 

(6) 6 0. 744. 

(9> 11 0. 421. 


(9) 12 M.T.A. 397 (436) = 1 B.L.R., P.C. 1. 


(4) 8 W.R. 813. 

(7) 11 M.I.A. 661 (614). 
(10) 7 A. 776. 
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than in the case of Hindus. Sookhmoy Chunder Dass v. Monohurri 
Dasi (1). Perpetuities are condemned on general principles in Renaud 
V. Touraiu/enu (2) and Yeap Oheah Neo v. Ong Cheng Neo (3). 

Mr. Hill was heard in reply. 

The opinions of the Court (PethERam, C, Prinsep, Trevelyan, 
GHOSE.and AmeER Ali, JJ., were as follows : — 

OPINIONS. 

Ameer Ali, J. — The question raised in this reference is of such 
vital importance to the Mahomedans of India and so materially affects 
their law and religion, the enjoyment of which has been [133] guaranteed 
to them by the British Government, that I must state at some length the 
reasons that have compelled me to differ from my colleagues. 

The facts of the case are as follow: — 

One Bikani Mia, a Mahomedan inhabitant of Dacca, shortly before 
his departure in 1874 on a pilgrimage to Mecca, executed a wakfnama in 
respect of a considerable portion of bis property and registered the docu- 
ment in accordance with the law. 

The deed recites that the executant was in the full possession of bis 
“ sense and power of understanding,” that he was nob indebted to any- 
body, that the property bo which it related was acquired by Bikani 
himself, and that he had an “ exclusive right, ownership and possession 
therein.” 

The executant then goes on to say — 

I now think it advisable to lay down, according to our Mahomedan 
shara, certain rules in respect of the properties mentioned in the schedule 
given below, whereby my name and memory may be perpetuated for ever, 
my sons and daughters and their descendants may be decently maintained 
out of the income of those properties, and the properties may nob suffer in 
consequence of disputes among my sons and daughters aforesaid or their 
descendants. Therefore, on the terms laid down in the following rules and 
paragraphs, I do hereby make a permanent wakf of the undermentioned pro- 
perties in favour of my two sons, viz., Sriman Abdul Rahaman Mia and 
Sriman Abdul Sohhan Mia, my four daughters, viz., Srimobi Moni Bibi, 
Srimofci Chuni Bibi. Srimoti Akkal Bibi and Srimoti Adar Bibi and my 
wife Srimoti Panna Bibi, and after them the successive descendants of my 
said sons and daughters, and on their death, i.e., in the case of all my said 
sons and daughters, and their descendants dying issueless, in favour of th© 
poor, the indigent and the beggars residing in the town of Dacca. Taking 
the said wakf properties out of my (personal) ownership and possession, I 
hold them in possession as mutwalli under the terms of this wakf. As 
long ns I shall live I myself shall continue to be the mutwalli, and as snob 
shall do everything according to the terms of the said wakf. On my death 
my two sons Sriman Abdul Rahaman Mia and Sriman Abdul Sohhan Mia 
shall, as hereinafter provided, be appointed mutwallis in my place.” 

Paragraph 1 runs thus : — 

“ I or any one among my wife sons and daughters and their successive 
descendants, viz , those In whose favour a permanent waA;/ of the aforesaid 
properties has been made, shall never be competent to possess or in any 
manner wasre any portion of the wakf properties mentioned in the wakf- 
> 2 ma. [134] After my death whoever may he the mutwalli shall out of the 
net income or balance remaining after payment of the sudder revenue of the 

1) 12 I, A. 103»11 0. 684. (9) L.R. 9 F.G. 4. (3) L.B. 6 P.O. 381 (394). 
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aforesaid propert-ios and the colleotion charges, spend Rs. 50 annuallv in 
the name of Allah U.e., for religions purposes), and nav Ka. 100 annually 
to my eldest son Sriman Abdul Rahaman Mia, Rs. 100 annually to rnv 
younger son Snman Abdul Sobhan Mia. Rs. 50 annually to each of my 
said daughters, and Rs. 50 annually to my said wife. Boyond these they 
shall not be entitled to get or take acowri : whatever balance may remain 
after meeting the aforesaid expenses shall be added to the funds as 
deposit money. And after the death of my said wife t he sum of Rs. 50 
payable to her shall in the above manner be deposited with the aforesaid 
funds. On tbe death of any of my sons or daugliters aforesaid, the 
money payable to him or her shall be divided among his or her sons and 
daughters in the proportions laid down in the Mahotnodan law of inherit- 
ance. But if any such person die without leaving any son, daughter, 
son s SOD, or any other descendant, then the amount payable to him or her 
shall be credited to the estate.” 

The rest is not material for the purposes of the reference. 

Paragraph 3 runs as follows : — 

Every year tbe mutwalli for the time being shall in the name of 
God give away Rs. 50 (fi:ty rupees) in charity to the poor. One student 
must always be maintained, and in this the -rnutwaUi shall never fail.” 

In paragraph 4 he provides for the appointment of the mudrallis. and 
says that they (after his sons) one after another should he selected from 
among the members of his family, and that no outsider should ho ap- 
pointed to that oflBce. I mav here observe that under the Mussulman 
Law, tbe endower has the power to lay down any rules he likes as to 
the superintendence of bis benefaction ; and even without such a condi- 
tion, the Kazi cannot appoint a stranger unless there is nobody compe- 
tent or trustworthy in the wakif's family. 

In paragraph 5 he provides as follows : — 

After my death the aforesaid muiwallis shall be competent to 
spend any amount of money they think proper for the sake of my sal- 
vation, and nobody shall be competent to raise any objection in respect 
thereof.” 

The general scheme of tbe document shows that upon the death of 
each son or daughter without issue, or on the extinction of any btanch, 
the allowance payable to him or to ber or to such bianch would 
immediately become available for the general purposes meDtioned in 
paragraph 6. 

[188] Bikani returned from Mecca a few months after, and has, since 
his return, become largely indebted to various money-lenders of Dacca, 
who have obtained money decrees against him, and who now seek, in these 
suits, to attach and sell the properties covered by the wakfnama, on the 
allegation that tbe deed of was illegal and was executed by Bikani 
with the object of defrauding his creditors. 

The defence in the main is that tbe wakfnama was executed 6ona /fefe 
and duly registered, and that it is legal and binding according to tbe 
Mahomedan Law. It may bestated here in passing that the plaintiffs 
have only money-deorees against Bikani ; and it does not appear that any 
portion of the property was hypothecated to any of them for his loan. 

Two of the issues framed by the Subordinate Judge before whom the 
ease came on for trial in the Brst instance were : — 

Fourth , — Was the tiiafc/ in question 8 merely colourable traosactiou lu fraud of 
oieditore. oe a real bona fld^ and legally valid one ? ” 

" Has the todkf hwn acted upon ? ’* 
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It is necessary to set out verbatim what the Subordinate Judge says 
with respect to these two questions. He expresses himself as follows: — 

“ It does not appear from the evidence that at the time of making 
the wakf Bikani owed more tlian Rs. 2,000 to bis creditors. Although 
the wakf estate contained the most valuable and important properties of 
Bikani, still it is clear from the evidence, which has not bean contra- 
dicted, tiiat he had at the time secular properties worth much more than 
Rs. 2,000. The properties were not only sufficient to clear his debts, but 
also to support himself and his family without any help from the loakf 
estate. I am therefore of opinion that Bikani did not create the loakf 
with the object of defrauding his creditors. There is no force in the 
argument that the deed might have been got uo with the intention of 
defrauding future creditors, who might make advances to him in ignor- 
ance of the existence of that deed. Shortly after the execution of the deed 
Bikani went on a pilgrimage to Mecca, which in all probability he had in 
contemplation when making the settlement. It is moreover in evidence 
that ho was then a very old man, of infirm health, and had very little hopes 
of returning home alive. 

The journey being a very distant one, it is but natural for a man of 
Bikani’s age to entertain such apprehensions with regard to his existence. 
It seems to me, therefore, more probable that Bikani, before his departure 
for Mecca, wanted to make some provision for his children, and with that 
[136] object executed the deed of wakf, and that, to ensure perpetuity, 
cercain pious acts were enjoined to ba performed at such trifling expensas 
as every Mahomedan would do without making any kind of endowment : 
8 Weekly Reporter, 313.” 

From the above it is clear that in the Subordinate Judge's opinion 
the wakf was executed bona fide without any fraudulent intention. But 
he proceeded bo add — 

The ultimate reversion to the poor and needy on failure of descend- 
ants is such a remote conting'^ncy that under the circumstances of the 
case to be detailed hereafter, I am not prepared to say that Bikani while 
making the wakf was at all actuated by a pious motive bo render some 
benefit to the poor.” 

Apparently, the Subordinate Judge decided upon the oonstrucliion of 
the document that where the endower’s descendants receive any portion 
of the income, the endowment does not constitute a valid wakf under the 
Mahomedan Law, although all the proceeds go ultimately to the general 
poor. In this view he made a decree in favour of the plaintiffs. The 
District Judge on appeal held that to all intents and purposes the deed in 
question was " practically a deed of family endowment,” but he aided 
that there was “an endowment in preesenti of Rs. 50, and also an additional 
endowment for the support of a talib-xd-ilem," and looking to the conduct 
of the appropriator after the deed bad been executed, he thought that that 
portion of the deed had been practically acted upon, and was intended to 
be carried out from the commencement. 

He accordingly upheld the deed so far, saying — 

I think the p^ppellaot is fairly entitled to have released from attach- 
ment a portion of the property of which the assets would be about Rs. 75 
per year, i.e., Rs. 50 for religious purposes and Ra. 25 for the support of a 
student, who, 1 may here observe, has always been maintained by the 
appellant, if not from the date of the wakfnama, still for a very considerable 
period. The decree of the Subordinate Judge will therefore be modified, 
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the dT'p'ofwLrqtstioeirto'be di*’'”" T" ^ 

■ medan Law, or otTny othe"s‘;ateL‘'orirr'‘ 

applie^dX^MuClilellrrtS^^^^ 

Talidity of dispositions made by MaCmedaer 

^oss Sakoo V. Shah Kubeerooddeen Ahmed (3) the dsf of Jcwim 

oil decided the case L ^hC h 0 ° io 'he Privy Conn- 

er pi^ri”itrrrToThr}o?drf^^^^^ 

Zohorooddoen Sircar v. Baharoollah S°mar W 

“T ?E — - - - 'oz 

other than that 0 / the Lhomedan La^ 

2^:t SS? - r r 

upon the decided otseT^^ThircBrt '“7 7 *>0 took his stand 

position, for it would harffiv be “ “'’"'oot 

owis to be found e *“ 

Jot^nf Mahomedan Law works eite^l Tet' orfgioT. tlh^^tiriVuTi 


(1) IS o. 399, 
(8) 3 M.ItA, 890, 
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at tihe Bar and referred to by the Bench. In the case of Kkajah Hossein 
Ali V. Skahz.uiee Hazara Begum (1), Kemp, J.. as well as Peacock, C.J., 
on apoeal, referral to ani relied upon the Fataioa Alurngi-ri ; aod in the 
case of MulUck Abdool Guffoor v. Maleka (2), Girth, G.J., referred bo the 
same work and blie Durr-ul-Mukht''r, 

Mr. Morley points out in his Diflesb (Vol. I. Intro luction, page 
ccxxvii) the sources from which the Mahomelan Law is derived. He 
shows that the Mussulman Law is founded (1) on the Koran ; (2) on the 
precepts of the Prophet ; and (3) on the decisions of the leading disciples. 
TI)6 direct preceots and practice of the Proeheb form part, so to speak, 
of the Statutory Law of Islam, being regarded as supplementary of the 
divine ordinances in the Koran. Me. Morley also repeatedly mentions how 
closely connected religion aod Jaw are among the Mahomeians, and how 
impossible it is to dissociate the one from the other. 

In page clxxxiii he says : 

“The laws of the Hindus and Mahomodans are part and parcel of 


their religion and believed by them to be of divine revelation. 

And in another place (page clxxxvi) he adds : 

“In considering the prooriety of altering or abrogating the Hindu or 
Mihometlan Laws, all preconceived notions of tne relative excellence of the 
English and native systems of jurisprudence should be taken as secondary 
[139] considerations. Nor should it be called in question whether such 
systems are in themselves good or bad, for it should never be forgotten. . 
that they are an integral part of the faith of that people, and that 
though we may not be bound by absolute treaty, we have virtually 
pledged ourselves to preserve them by repeated proclamations and 

enactments.” - 

The institution of wakfs, in which the endower’s family and 

descendants are the immediate recipients of the benefaction, owes its 
origin to the direct ordinances of the Prophet. Not only did he declare 
that a provision for one’s family was the best of almsgiving, but he encour- 
aged members of his household and his companions bo create such 
wakfs, and himself set the examole by consecrating certain lands at 
Khaibar. In dealing with the Mussulman Law, the meaning attached 
by Mussulmans to the words “ charitable purposes" has been, unfortun- 
ately, often lost sight of. Charity has been construed to mean ‘ chanty 
to the poor,” irrespective of the eodower and his descendants ; piety and 
religion to mean such acts as would, in practical Eurooe. be regarded as 
pious or religious. This is nof the Mussulman Law, which will be best 

explained by the following 
• For the value and authority of this work, see passages from the Mishkat* 

Morley’s Digest, Introiaotioo, p. oolviii. I quote ^ mhof fh« Pronhet 

from Captain Matthew’s Translation, Vol. I showing what the Prophet 

p. 453(1823), considered piety and chanty 

tn mean : — 


“The Anostle of God said, 'When a Mussulman bestows on his 
family and kindred, (or the intention of rewards, it becomes alms, although 
he has nob given to the poor, but to his family and ohildten.’ ” The 
Apostle of Goi said, ‘ Tnera is one Dinar which you have bestowed in the 

roal of God, and another in freeing a slave, and another in alms to the 
poor, and another given to your family and children ; that is the greatest 
Dinar in point of re ward which you gave to your family,’ ” The Apostle 


(1) 12 W.R. 344 (498)«4 B.L.R. A.O. 86. 

94 


(3) 10 0. 1113. 



X] 


BIKANI MIA V. SHUK LAL PODDAR 


20 Cal. 140 


of God said, ‘The most exo<illenb Dinar which man bestows is that which he 
bestows upon his owq family ; and a Dinar spent upon quadruoe Is, in the 
road of God, which is combating for the faith, and a Dinar whioti a man 
bestows upon bis friends, in the road of God.*” “0mm Salma sava, 'I 
said to the Prophet, is there any good tidings forme of rewards, for my 
bestowing^oo the sons of Ahu S lima ? His sons aro no otherwise th in 
mine. The Prophet said, Then give to them, and for you are the 
rewards of what you bestow upon them.’ ’’ 

The Apostle of God said. Giving alms to the poor has the reward of 
one alms, but that given to kindred has two rewards ; one the reward of 
alms, the other the reward of relationship.’ ” 

[140] These precepts are also given by Kazi Khan in his Decisions 
known as the F<.itawa Kazi Khan, and by Imam Zailye in substantially 
the same terms as in theFath-ul-Kadir, and are considered as binding on 
Mahomed ans. 

Id Muslim and Bokhari (see Morley’s Digest, Introduction, pages 
ocliii and ccliv) the precepts of the Prophet are given in detail. I shall 
quote here only two : — 

“ The Prophet of God declared that a pious offering to one’s family 
[to provide against their getting into want] is more pious than giving 
alms to beggars. The most excellent of Sadakah is that whion a man 
bestows upon his family.” 

‘ To give money to free a slave, to give alms to the poor, to give to 
your children and kindred are all Sadakah.” 

It is unnecessary to multiply these quotations. A reference bo any 
book on Mahomedan religion or iaw will show tliat the wonls “ charitable 
purposes ” are not used iu Mussalmao Liw in the restricted sense in 
which it has been attempted to use them in the Boglish Courts of 
Justice. 


(*J *‘ He [Arkam] badahoasa close to Safa. 
This wa<i the house dwell in by the Prophet, peice 
and safety be unto him, at toe time of the pro- 
malgation of Islam, and it was in this boas^ that 
he asked pjople to embrace Islam. A large num- 
ber of people embraced Islam in this bouse, of whom 
Omar Ibn-ul-Khattab was one, and tbe bou-<e wis 
therefore called tbe house of Islam. Arkam dedioat- 
ed tbe said bouse to bis obild (.'oeantog cbiidren], 
■and tbe deed of wnkf was as follows : 

” Id the name of God tbe most Merciful- This 
relates to how Arkam disposed of tbe usufruct of 
his property wbiob lies close to Sifa, that is to say, 
he has ooasecrated it in oh arity to his obild Imean* 
ing obildren] , together with the place where it 
lies, vif , its environs, so that it may neither be 
■old nor inherited.” 

“ This was witnessed by Hiebam, son of Aas, 
and by tbeslave of Hisbam.sonof Aas. Tbis bouse 
all along oontinued to be a permaneot Sadtkcih 
(a thing given in charity), hie des )endiDts living in 
it, letting it out on hire, and they atone appropria- 
ting Its proceeds. No one raised aoy objection.” 


As regards the early wakfs, 
the Fath'Ul-Kidir gives 
numerous examples of them, 
and as I have given the 
passage in extoiso in the 
case of Meet Mahomed Israil 
Khan (1) I will not repeat 
it here. Imam Zailye corro- 
borates and supports the 
statensents contained in tbe 
Fath-ul-Kadir, and gives a 
copy of the deed of Arkam 
(an immediate disciple of the 
Prophet), by which be dedi- 
cated his house in charity 
upon bis children without 


any reference to the poor.(*) 
In the eariiasb oolleotion of decisions called the Fataiea Baramika 
^tbose delivered by Imam. Aha Yusuf, wuowas tbe Chief Judge of Bag lad 
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uuder the Caliph Harun-ul-Rashid). it is laid [141] down that a wakf is 
lawful in favour of any object, and will, after its extinction, inure in 
favour of the poor, — the ultimate beneficiaries of all benefactions. 

The next collection of decisions now extant in order of date is the 
Fataiua Ilau'i, tho Fataxoa /i/am.gm as “the holy Hawi.^* Its 

author Kazi Jamaluddin Ahraed. who died in A. H. 600, was a 
celebrated lawyer and Kazi of Ghazni (in Afghanistan). In it we find the 
following rule : — 


“ If a man makes a wakf of a piece of land or of an orchard, on 
condition that whenever he should be in want of the oroduce thereof, he 
should have it ; the wakf will be valid according to the said condition. 
If he reserves for himself the whole of the produce of the wakf property, 
or makes himself mulwaili, it will be valid according to istihsan\ and this 
also would be the case whan a roan makes a wakf on the condition that 
he should eat out of it, and feed others with it, daring his lifetime, and, 
upon his death, his child shall have the same privileges, and such will be 
the case with his child's child also, for ever, so long as his posterity con- 
tinues, who would eat out of it, aud feed others with it : the wakf will be 
valid with these conditions. Tne whole of the above is what Abu Yusuf 
says, and Faliuas are given in accordance with the same.” 

Of the Fatawa of Kazi Khan, who lived about the same time as the 
author of the B.atoi, Morley speaks thus': — 

" The Fataxua Kazi Khan, or collection of decisions of the Iman Fakhr- 
ad Din Hasan Ben Mansur al-Uzjandi al-Farghaoi. commonly called Kazi 
Khan, who died in A. H. 592 (A.D. 1195), is a work held in the highest 
estimacioD in India, and indeed is received in the Courts as of equal author- 
ity with the Hidaya of Burhan-ad-din Ali, with whom Kazi Khan was a 
contemporary : it is replete with c ises of commou occurrence, and is there- 
fore of great practical utility, the moro especially as many of the decisions 
are illustrated by the proofs and reasoning on which they are founded.” 


In the Fataiua Kazi Khan, in the chapter “ on the wakf of a man on 
himself, his children, his kindred, and his neighbours,” the rule is thus 
stated : — 


“ And Khassaf (*) has laid down that when a man makes a wakf in 

these terms, this, my land, is a Sadakah^moiokoofa or 
(*) A distinguish* mowkoofa, and its produce will be for me so long as I 


ed K tzi of Irak who 
R''>uri^bed ju8t after 
A^>u Ynauf; see Mor- 
IpvN Digest:, Intro- 
ductioD, page cclxv. 


live, and after me for my children and children’s 
children and their descendants in perpetuity so long 
as my posterity exists, and on their extinction for the 
poor, it is lawful.” 


[142] The authority of Kazi Khan can hardly be disputed, and bis 
decisions have been frequently quoted in the Sadder and Supreme Courts, 
e.g., see Doe d. Jaun Beebee v. Abdollah Barber (1). In the Kiniat-uU 
muTiia (A.C. 1259) (see Morley’s Digest, Introduction, page cclxxxvi) the 
same principle is laid down. 

In the Zakihrat-nl-Fatawa (see Morley's Digest, Introduction, page 
cclxxxv), a collection of decisions prepared about the end of the thirteenth 
century, and frequently referred to by the Law Officers of the Sudder 
Court, there is the following : — 


(1) FuUoq, 345. 
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(*} Aoelebra^od Kasi 
'bf Irak reoogaiBed 
as a great aaihority 
io this oouatry. 


It is laid down in the book Ajyias by N.ktifi (*) that if a mao makes 

a tvakf, and lays down io it with respect to himself 
that he should, during his lifetime, eat out of it, and 
feed those whom he likes ; that after him it should go to 
his child, his child's child and to his posterity for 
. ever, so long as it may continue, and that upon its 

becoming extinct it should go to the poor ; this would be valid according 
to Abu Yusuf, may the mercy of God be on him, and it will not be a 
'disposition in the nature of a will in favour of his child, the child eating 
out of a property belonging to God, the most High. Do you, not see that 
when a man makes a wakf in favour of his children and their chidren so 
long as their posterity may continue and gives it afterwards to the poor, it 
is valid. Now this case is just like it. " 

In the Khazanat'Ul'M.uftun, an important collection of decisions of 
the year 1339 frequently referred to by the Law Officers in this country 
(see Maonaghten’s Principles and Precedents of Mahomedan Law, pages 
332, 342, &c.), the Faiwa is given thus : — 

"If auy one says ‘ I make a xvikf of this land of mine in favour of 
my child and afterwards in favour of the poor,’ the income thereof would 
go to his child and his child’s child till they be dead and none of them be 
alive, and even if the third generatioo be forthcoming, the income would go 
to the poor, and not to the third generation. If he says : ‘ In favour of 
my child, my child’s child, and the child of my child’s child,' making 
■mention of three generations, the income would be spent by bis descend- 
ants for ever, so long as his posterity continues and not by the poor till 
any of his descendants be alive, be he of a degree howsoever low.” 

In the Fatawa Durr-ul-Mukktar (1660), which, as I have already 
pointed out, is a great authority in [this country, the same principle is 
laid down : — 


"If one should declare the income of it [«.«., the wakf property) to 
be for [i.e., receivable by] himself during his lifetime — and thereafter [«.e, 
then [H3] for his children, and then for bis children’s children], it is 
dawful according to the Second Liman Abu Yusuf J, and the Fatiua is in 
accordance with it. And if he should add (thereto) a third generation, it 
would include his Nasi (posterity) iu general.” 

The Badd-ul-Mukhtar (a commentary on the Durr-ul-Mukhtar by 
Moulana Mohammed Amin, written about the end of the 17ch century 
and quoted in this country as the S^amt), commenting on the above 
‘passage, “ if a parson fixes the usufruct for himself daring his lifetime 
and thereafter and thereafter, it will be lawful according to the Second 
[Abu Yusuf] . and on this is the Fatwa,” says as follows 

" It is lawful to reserve the produce of a wakf for one's self. Accord- 
ing to Abu Yusuf, the words {thereafter and thereafter) which the wakif 
•mentions has no connection with the present discussion. For example, 
if a person makes a wakf on himself and thereafter on his children, and 
.thereafter on their children, there is no difference as to the validity of the 
wa)^ on such children ; whatever difference there is, refers to the reserva- 
tion by the wakif of the whole of the produce for himself during life, hut 
none as to the lawfulness of the dedication in favour of the wakif’s 
•children.” 

In the Majmaa^uhAnhar, another oolleobion of ^ decisions compiled 
towards the end of the last century, it is laid down: " There is absolutely 
no between any lawyers about the validity of wakf s in favour of 

-one's (WfUtd (children or descendants).'* 


1892 

ADO. 1. 

Full 

Bench. 

30 Q 116 



OX— 18 


1892 

AUO» 1. 

FuiiL 

3EilCH. 

20 C. 116 

(F.B.). 


20 Cal. 144 INDIAN DECISIONS, NEW SERIES [YoL 

The same principle is laid down in the Fatawa-al-Ankirawi of which 
Mr. Morley speaks as follows; — 

The Faiawa-al-Anhirawi, by the Shaikh-ul-Islan Muhammad 
Benal-Hussain, who dit*d in A. H. 1098 (A. D. 1686), is according to fch& 
doctrine of Abu Hanifa, and is a work of great authority.” 

The Fath’Ul-Kadir, a work of the highest authority, frequently quot- 
ed by the Law OfiBcers (1), by Kamal-ud din Mohammed-as-Siwasi, a 
lawyer of Irak, who died in 1456, expressly enunciates the validity of such 
wakfs. 

In page 858 of the printed copy there is a passage which is worthy 
of note: — 

“ And when any one among the recipients of the benefaction dies, and 
the has made no mention of wbat would become of his share (in? 

the usufruct) upon his decease, in that case the usufruct will be divid- 
ed among the surviving children every year, and will be given to- 

[[144] both the affluent and the indigeut among them, unless be has pro- 
vided that the wakf is for the needy of his children] 

must be known [literally, known] that when he [the wakif] mentions [itt 
the tvakf] his children and kindred, the wakf is valid for the affluent [and 
indigent] among them, unless be has specified that it is for the needy of 
them alone, as I have already mentioned ; but if it is for others than tbey^ 
etc." 

The Bahar-ur-Raik (2) (1562), a work of great authority in this 
country, states that “ there is absolutely no difference of opinion regard- 
ing wakfs in favour of descendants.” 

But of all the works of Mahomedan Law which possess an interest 
for those who are charged with the administration of justice in this- 
country, the most important is the great Code which was compiled in 
India, in the reign of Auruogzeb Alamgir, by Indian Judges and Mufti8» 
barely a hundred years before the esiablishment of British rule. Of the 
Fatawa Alamgiri, Mr. Morley, writing in 1850, speaks as follows : — 

“ Of the collections of decisions now known in India, none is so con- 
stantly referred to, or so highly esteemed, as the Fat wa*al* Alamgiri ; and 
although, as has been stated, the Fatawa Kazi Khan is reckoned to have 
an equal authority with the Hidaya, it is neither so generally used, nor 
so publicly diffused, as the Fatawa*al-Alamgiri. The latter work froDO' 
its comprebeosivo nature is applicable in almost every case that arises, 
involving points of Hanafi Law and is on that account produced and 
quoted as an authority, almost every day, in the Courts in India. The 
Fatawa-al- Alamgiri was commenced in the year of the Hijrah 1067 (a.D. 
1656), by order of the Emperor Auruogzeb Alamgir, by whose name the- 
collection is now designated.” 

This code has been cited and followed not only in the old Sudder 
and Supreme Courts, but also in the High Court of Calcutta. As I have 
already mentioned, Kenip, J. decided the case of Khajah Itossein Alt v. 
Shnkazndee Hazara Begum (3) upon the law laid down in that work,, 
and in Mullick Abdool Guffoor v. Muleka (4), Garth, C J. referred to 
it frequently. In it the subject of wakf on one’s self and on one’s 
children and posterity is treated in two aspects. In s. II, oh. Ill, 
Yol. II, p. 471, Calcutta Blition (Bai)lie’s Digest, Second E lition. 


(1) See FwUon 345. (9) See 1 Sel. Rep. (10)“6 I. D (O.S.) 17. 

(3) 13 W R. 344 (498)=4 B. L. R. A. 0. 86. (4) 10 C. 1113. 
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page 676), the recognized law as to the validity of wakfa [14S] in favour 
of one’s self and one’s children and descendants is discussed in detail. 
In obap. IV, p. 495 iBaiilie’s Digest, Second Edition, p. 596), relating to 
conditions m wnkfn, the subject is dealt with by way of reservations or 
conditions. In other words, decisions are quoted to show that a man 
may make a toak/ either directly constituting htmself and his descendants 
the recipients of the benefaction with an ultimate reserve for the poor ; or 
may make a wakf in general terms, or expressly in favour of the poor, 
and reserve the usufruct for himself and bis family so long as they exist. 
The dedication is valid in both cases. A cursory study of Baiilie’s Trans- 
lation would show what is laid down in the Alamgiii, viz., that there is 
absolutely no question about the validity of a U'akf in which one's descend- 
ants are the recipents of the benefaction ; and lurtber. that the view 
expressed by Mahomed, the disciple of Abu Haoifa, in accordance with 
Shiah notions, that the endower could not reserve any benefit for him- 
self, was never followed, and that decisions have always been m accord- 
ance with the rule laid down by Abu Yusuf. 

'LhoFatniua Alarngiri was substantially the Mussulman Code of India 
and the law derived from it, or from authorities quoted in it, has been 
recognised and given effect to by the Courts of Justice ever since the 
Establishment of tbu British power in this country. 

From the promulgation of Islam up to the present day there has been 
an absolute consensus of opioiou regarding the validity or xuakfs on one s 
children, kindred and neighbours. Practical lawyers, exuerienced judges, 
high officers of every sect and school under Mussulman sovereigns are all 
in unison on this point. There are minor differences, viz., whether a ivakf 
oan be created for one’s self, whether the unfailing object should be de- 
signated, whether the property should be partitioned or not, whether con- 
signment is necessary or not; but so far as the validity of a wnkf con- 
stituting one’s family or children the recipients of the benefaction, in whole 
or in part, is concerned, there is absolutely no difference. A wnkf is a per- 
manent benefaction for tbe good of God’s creatures: the wakif may 
bestow tbe usufruct, but not ibe property, upon whomsoever he chooses 
and in whatever manner he likes, only it must endure for ever. If he 
bestows the usufruct in the first instance upon those whose main- 
tenance is obligatory on biro, or if be gives it to bis descendants so long as 
tU6] they exist to prevent their falling into indigence, it is a pious act,— 
more pious, according bo tbe Prophet, than giving bo the general body of 
the poor. He laid down that one’s family and descendants are tiLtmg ob- 
jects of charity, and that to be-tow on them and to provide for their future 
subsistence is more piausand obtains greater reward than to bestow on. 
the indigent stranger. And this is insisted upon so strongly that when a 
wakf h made for the indigent or piw generally, the proceeds of the 
endowment is applied to relieve the wants of the endower’s children and 
descendants and kindred in the first place (see Baiilie s Dig., 2ad Ed., 
p. 593). When a tyafe/ is' created constituting the family or descend- 
ants of the wakf the recipients of the charity so long as they exist, 
the poor are expressly or impliedly brought in not for tbe purpose of making 
the waft/ charitable (for the support of tbe family and descendants is a 
part and parcel of the charitable purpose for which tbe dedication is 
made), but simply to impart permanency to the endowment. When the 
descendants fail, it wiusi come to the poor. So it is an enduring 

benefaction — an actr of ibadat or worship, to use the language of the 
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Jawakir-ul’Kalam, — an act by which kurbat or “ aearoess ” is obtained to 
the Deity, according to the Bakr-ur-Raik. 

Mr. Woodroffe contended that, as in none of the Sadder Coart oases 
was there any question relating to wakfs in which the family was the 
recipient of the benefaction, therefore such must be recent invention. 

I cannot accept this as correct. I have already pointed out that from the 
lifetime of the Prophet down to the introduction of British rule in this 
country such wakfs were never doubted, and if we turn to pages 337 to 
342 of Micnaghten’s Principles and Precedents of Mahomedan Law, we 
find falwcis of the Law Officers giveo io procee lings before the Court deal- 
ing with the distribution of the income among the descendants of the 
grantees, and nobody seems to have dreamt of raising any objection to the 
validity of wakfs for the maintenance of tbe endowers’ descendants. The 
value of these precedents is shown by the fact that they were acted upon 
in the old Sudder Court itself [see Wasia AH Khan v. Government (1)]. 

[147] Od 0 other remark is necessary on this point. The grants re- 
ferred to in Macnaghten’s Precedents were not of a posthumous character. 
Every oue who knows anything of Indian Mibomedan life must be 
aware how shrines have sprung up. A holy persouage, Sk dervish, a sufi, 
comes and settles io a particular place, he becomes tbe spiritual guide (tbe 
Pir) of the people of tUe neighbourhood. Celibacy being discountenanced 
by the precepts of Mahomedanism, these men are always married and have 
families. Grants are made to them for their own support and tbe support 
of their families. During bis life time his place of abode is called either 
a takia or an asthana ; after his death the place where he is buried be- 
comes a dargahoc shrine. His descendants take not only tbe profits of 
the lands granted to them, but also the offerings made by his disciples at 
his shrine. 

Again, in considering tbe absence of cases in the Select Beports 
bearidg on the present question, two facts must be borne in mind, (1) 
that the Select Beports contain only selected cases, and (2) that from 
the year 1765 to 1864 the Mahomedan Law Officers were in existence. 
Though ’deprived of their judicial functions in 1793 they continued 
to be the expounders of the Mahomedan Law. Prom 1773 to 1864 
the registration of documents was in tbe bands of tbe Kazis ; but 
they were conveyancers as well, and they did the work not for Maho- 
medans only. The Mahomedan Law Officers were the real adjudicators 
of questions of Mahomedan Law. In the majority of cases they decided 
the disputes without tbe parties having recourse to tbe Courts of the 
Company with its interminable delays and complications, — its plaints, its 
answers, its replications and rejoinders. Incase of wakfs ior tbe support 
of tbe family, where tbe rules regarding the application of the 

income of tbe estate and the succession to tbe mutwaliiship were laid 
down in precise terms, there was hardly much room for dispute ; and 
when any dispute arose they were settled by the Fatwa of the 
Mufti or tbe Kazi out of Court. So long as the Law Officers remained 
And until 1864, only two classes of cases, speaking in general terms, 
came before the Courts : one relating to the nature of grants made to in- 
dividuals by Mahomedan Sovereigns and Chieftains under the designa- 
tion of madad-mash or Inam Altamagka (maintenance grants), and tbe 
[t48] other relating to questions of succession to the office of mntwalUin 
certain public institutions of religious character. It is absurd to suppose 


(1) 5 Bel. Rep. 363 (O) ; 497 (K)a7 I.D. (0*8-) 657. 
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thab though their law and their religion recognized in explioit terms the 
lawfulness of wakfs oonstitutiog one’s obildreo and descendants as the 
immediate recipients of the benefaction, though the Mabomedan Code 
of India, the idZam^mooDtained minute regulations concerning the 

same, there existed no such institution among the Mussulmans, and that 
they never availed themselves of the provisions of the law to create such 
wakfs. 

Coming now to the cases, in Moohummud Sadik v. Moohummud 
[1798] the question was whether the son of an executor was entitled 
to remove a mulioalli appointed by the latter and that question gave rise to 
another subsidiary one, viz.t whether the viutivalli, in the absence of any 
special provision, was entitled to bequeath the trust by will. In deliver- 
ing their Fatwa the Muftis prefaced it with the definition of a wakf as given 
by Abu Yusuf and Mahomed : — “ That wakf, according to the opinions of 
Yusuf and Mahomed (which on this point are adopted as law), implies the 
relinquishing the proprietary right in any article of property, such as 
lands, tenements, and the rest ; and consecrating it in stick manner to the 
service of God that it may be, of benefit to men -, provided always that the 
thing appropriated be, at the time of appropriation, the property of the 
Appropriator, as is specifically stated in the Bahr-ur-ftaik. 

I am unable to accept the suggestion made by the learned counsel 
for the respondents, that this Fatwa shows that a wakf must, from its 
inception, be for indigent strangers. The definition is taken from the 
Bahr-ur-Raik, and I have already shown from that work that a wakf on 

one’s decendants is valid without any difference. ^ 

In the case of Hya^on^nissa v. MoJukhtr-ol-Islam (2), the ^ly 
question before the Court related to the right of succession to the office 
of Sujjadanashin of a religious eatablishmeut, and as it appeared that the 
succession was confined, under the royal grant, to the linea descendants of 
the grantee, it was held in accordance with the Fatwa of the Law Officers 
that the respondent [149] was entitled to the office. Hya-oc^issa, though 
a lineal descendant, being disqualified by her sex from officiating as a 

of Hyatee Khanum v. Koohoom Khanum (3) the sole 
question was whether a wakf of an undivided share of a property 

was valid or not under the Mussulman Law. One Mohammed Taki being 
in possession of certain lands appropriated them ^o fbe endowment o a 
mosque at Rungpur and executed a deed to the plaintiff, bis wne. entitled 
irttmfijk-o-towfia<na7na;i to the following effect:— 

“I being in possession of Mouzabs Kubdee, etc. as solo proprietor 
hereby endow a mosque with them, and confer the trusteeship on my wffe. 
:^atee Khanum. to defray with their prohts the charges o the esiabhsh- 
menfe. Of the surplus which may remain after defraying these cbaigea. 
the tmitee shall reserve to herself 9i annas : reminder be shared 

by my other wives. The trustee shall appoint all officers, and may bequeath 
the trusteeship to whom ebe pleases. If she name nobody to succeed to 
it. it shaU devolve after her death on any worthy son or grandson of mine, 
excepting Ali Nuki, whom I debar and disinherit. 

The wakf was, in the first instance, m favour of a family mosque and 
for the support of the endower’s two wives. It appeared that Moham- 
med Taki was entitled only to a frRCtional share of the lands, and the 


1) 1 Sel. Bep. 17 (O-; 28 (Nj-6 1. D (0^8-) 

^a) I Bel. Rep. J07 (O) ; 140 (O. S.) 104. 

(8) 1 Bel. Bep. iJU (0> ; 286 lN)-6 I D. lO. S.) 210. 
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L^w officers, in accoHance wir-h the rule of AHu Yu^uf and differing from 
Mjharaei, he'd bnar. the wakf or eodowoQ^ab cook effect as r ‘gar lei Mo- 
barnraed Tiki's sha''e. an I the case was decile! a-jordingly. In the 
opinion of the Lavv Officers {as given m the reoort) occurs t.he following 
expression : “ the deed hv which the estate was as-^iened m trust for 
pious U3-1S by M )h imm id T iki is valid.’’ Mr. Woodroffe b isel a some- 
w'lat strong arg imeou uuon these wor is. He c >nteQde i that the u-^e of 
the word “ pious” in connejtion with a mosque showed that a w^kf for 
such purposes only could be regar led as pious. I have examined the 
original re ior I in this case, and I fin i that th^re is no such word as pious 
in the Fatwa at all. The wor<ls are “Mohammed Taki having made a 
wakf wider {tahat) a mO'que an 1 Imamhara and given its to 

Hyatea Koanum, appellant, effect should be gwen to it.” 

[ISO] In the case of Kuib All Hoosein v. [1914] the ques- 

tion was as lo the meaning of a midad mash tenure, vfz., whether it was an 
absolute gra-it to the donee or bv way of a wakf. The contested lands had 
been granted to one Durwesh Hossain, ancestor of the defendant, ' for the 
support 01 religious men licants and students and the repairs of mosques 
and other e<iiHoes,” and the superintendence wa^ always to bo in the hands 
of Durwesh Hossain and his descendants. The Court, acting under the 
Fatwa ol if-s Liw Officers, hel-l that though the rerm wxkf was not used 
in the grant, yet having regard to the nature of the objects the grant did 
not give Durwesh Hossain or his heirs the piwer of alienation. In their 
Fatwa (as given in the report) the Liw Officers stated that — 

“The appropriation of land or other property bo pious and charitable 
purposes is sufficient bo constitute wakf without the express use of that 
term in the grant.” 

That case has no bearing on the present question. There is not a 
word in the judgment or in the Fatwa bo warrant the inference that, 
besides the objects mentioned in the document of grant to Durwesh 
Hossain, a wakf may not be created for any other object. 1 may ad 1 that 
the original ^'^co^d of this case is missing, and have, therefore, been 
unable to verify the above passage. 

In the case of Qadria Kabeeroodeen Ahmud (2) [1824] th'^re was 
exactly the same question. A grant had been made by the Emperor 
Alamgir to a saintlv person of the name of Shah Kubaer Durwesh who 
had established a /c/iaafcafi. One of the dascm lants, Snah Shum 3 >ode 0 n, 
alienated portions of the property, partly in favour of Mussuraat Qi,dira» 
and pir'-ly in favour of one Jewan Doss Sahoo. Upon Shumsoodean’s 
death, Hubeeroo leeu was appointed S'ljjada-nashin- and, as it was a 
royal grant, his appointment was confirmed by Goveroment. Ha there- 
upon sued Qidira and Jewan Doss Sahoo in two separate suits for the 
recovery of tne properties conveyed to them resoectively by Shumsoodeen. 
The case of Qadira came up to the Sudder Court, and was decided in 
August, 1824. The case of Jewan, Doss S thoo went up bo the Privy 
Council, and was decided in December, 1840. [131] In both oases it was 
held that, though the term wakf was not u<:el in the grant, yet, having 
regard to the general purpose for which it was made, the royal intention 
was that it should be a perpetual and inalienable property in the nature 
of a wakf. 


(1) 3 Sel Rep. 110 O ; 139 (N) »6 I. D. <0. 8.) 464. 

(2) 3 del. Bep. 407 iO; ; 543 (N) 1. D (0. S.) 1079. 
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Tn the case of Abid Hasan v, Haji Mohammad Mnsih Karbalai (1) 
[18311 , the sole questiou was whether a verbal endowment of a cpniebery 
•corroborated by oircutn^tances was valid or not. It was held to bo valid, 
and the endower was declared incompetent to alienate it. 

In the case of Muhammad Kasim v. Muhammad Ahimi^) fl83l], the 
■only question was whether, upon a division of joint property among s^^veral 
hrofhera, a piece of property acquired by one of them exclusively and 
dedicated by him could form the subject of partition. There was no other 
•question in the case. But it will be observed that the dedication was to a 
Pir. A Pir UedSerklot’s Qanoon-i- Islam, p. 282) is a saintly individual 
who teaches bis disciples (wuricfs) religious truths. As I havesaiil before, 
they all marry and have families. So a dedication to a Pir, called a Pirot- 
iur grant, is a wakf iov the support of the Pir and his family, and after 
them for the poor generally. 

In the case of "Wasik AH Khan v. Government (3) [1831], the only 
•questiioD involved was whether a curator or mutwalli could be removed 
by ihe judge or the ruling power if be be suspected or if it be for tbe 

good of the trust.” ... . . . 

The case of Imam Bukh v. Bibi Shahu{^) (1835) has no bearing 

on the question I am discussing. In that case the point at issue vvas 
whether certain lands appertaining to a dargah were heritable or alienable, 
^nd whether the respondent, a female, could hold the office of Sujjada- 
nashin. The Sudder Court decided the latter point against the lady on 
the authority of a case given in p. 343 of Macnagbten’s Principles and 

^ The next reported case in order of date is that o\ Doe d. Jaun 
Beebee v. AbdoUah Barber i5) [1838J. In that case the ultimate benefit 
was not given to the poor in express terms. The lady den.ca|ed the property 
in general terms ae is cestomary among [152] Mussalmans le the 
■first paragraph she provided that after paying the revenue and taxes she 
should appropriate as much of the produce as was required {<>■■ hf 
use. and the remainder to" hereditabla and obar.table purposes She 
provided further that her several relatives should receive their maintenance 
Is heretofore ; that she should have the power of increasing or de^.ng 
the number of incumbents ; and the repairs of the mosque. 

expenses connected ^“^^“X^oonstitu^e^herseU the mutwalli 

a'^rtafhTlttTme ®/ftSr Telh, her daughter’s -n AhdolJ^rh was .o 
1)0 thi mutwalli, and after him someone among her 

ing of the office ; and ehe declared that the property was to bo lor ever 
inalienabk ^ b 

16 Will D 0 86 . towards the mambonanco of 

appropriated to the The amounts dtsbureable for the repairs of 

the members of ^^“7_,,trman“es of the festivals were postponed 
the mosque and for the performanees o^^^ decision 

^th'ooD^nion of the Law Officers turns UDOn this provision, 

■of the Judges no P provision for the maintenance of the family 
and nobody said ^ argued at the bar that the wakf was 

(I) 5 Bel. Rep. 87 (O) ; 104 fN )=7 I ^ (O. S.) 413. 

(•i) 6 Bel. Rep. 133 (0» ; in 

.. (0) 6 Sfll. Hep. 363 (0» 5 I' Vsf 684 

<4) 6 Bel. Rep. 23 lOj ; 24 ‘O B.) 6S4. 
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worf " h?rediUble“' in The. 

the Dumber of the nnronno ®'®!' . P^^Sraph. the power of inoreaaiug 
mulwallis one after anorh mainteOBnce. the appointmenb or 

in The taAlVmi eonn^^d P“'-P®®® °f “a^rying out the direotiona 

third questioD aU show tharih*' ?'“®"’®r of the Law OfBcers to tho 
to " specific °ndividnarn^ • maintenance did not refer 

at larL Tr w»r ^ existing, but to the endower's descendanto 

family or hecZe it nn7 h Bupport of the endower’s- 

que or for the noor T “amly. or substantially for a mos- 

Mahomedan lilr that th °“*y gPoond open under the 

the Ts^wL dec d!d on “■« b®™«lf- And 

known [1331 authorities ‘*’® of ‘*>0 Law Officers founded on well- 
has alwLs been the Ha ■ fi Abu Yusuf, wbo- 

Bo recognised as such by the SudZcTrinf*^^^^ 

case regIrdTnfi°iwf”““ ''' '^‘>® first reported 

prZTnne' H “ ' M “P°“ property, and has no bearing on the- 

Decisils irtiie Dewany Adawlut 

l 1857] the sole O^ f -SAan v. Oomutul Fatima (2>. 

of a Shiah Wm^ ®Th°? “P°“ the construction 

religious acts aft T® provided for the performance of certain- 

ing the eTeLes th ® fth’’’ '“''t'’®" P^®"'’®'^ ‘hat after defray- 

and after Z dea^hTl ® ''®'®°fi ‘■° °o® J®®®® Khanuin- 

Xi/ n tL doe to the executor. There was no mention of the word 

Sharaya Thril“’®“d T ^d®®^ “ exnressly provided for in the 

the Will ’ held th t®t ^®'^®®®’ on the interpretation of the wording of 

Janea Khanum f th®*^ ' ®"'jf®®‘ to eertain trusts and the life-interest of 
o&neQ lihanum in the surplus profits. 

whether ^hoondkar Azeezul Islam (3) the only question was- 

whfhad noT^hTd °®“ '*► 1"®.“’' “ pormanent lease. The learned Judges, 
WheL 5h ‘'°®““®“'> .fi®‘°re them, expressed an opinion that- 

profits amrevoted‘’r''® r^-'® ®“°fi®‘fi®r “'«*/. •- « . when the wholeot the 
ecTect rXj.° ^ PPtPoses. we think the above to be the 

a she^Soml'ld® referred to being a Hindu case in which it was held that, 

a snebait could not grant a lease beyond his life.] 

“ K abided the Judges, 

be^efidann^^w?^^‘“'“"* .‘® hereditary and the innnmbent base 

burdened wirh n r°- ^® ProP®rty> we look upon it as an heritable estate; 

the matoJz i aTh®'“h V*® P^Pr^tary right of which is vested in 

reasr whv th„ - ‘fior® ®PP®ar8 no sufficient 

proprietors to Lant®l“^®“‘ ®^°“ exercise a right possessed by othsB . 
proprietors to grant leases even in perpetuity. t 

was nof i7® » °a8e where thepronartyi 

that the ^ There is nothing to show^ 

the memhnra nf *0“ply that an absolute dedication constituting 

be aT”d ^4° “® ‘^® ™“‘P‘®P‘® °f ‘fi® benefaction would not 




(9) 8. D. A. (1667) 386v 
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fK^ V?® ^"a««7aa v. SaAt>&a Jan (1) [18671 

bv ona^nMh Certain properties which had been conveved 

aln^ de endanfcs to the others were or were not v,akf Ld 

auR PO'^ts. (1) the right of the plaintifif to 

sue and (2) the meaning of the grants in the case. There was do mention 

thflv sflMads put forward by the plaintiff ; 

grants. Kemp. J. . dealing with 

mention of any provision for the maintenance of the plaintiff or any 

grantee’s family.” There is no suggestion that, 
had there been any such provision, it would have been invalid, or that 
there could be no wak/ for that purpose. Then after discussing that 
iQca endowment did not come under the provisions of Act XX of 

lObd Kemp, J., proceeded to show that the plaintiff had no interest bo 
entitle her to sue. 

As regards the sanads (which Kemp, J., takes care to add were 
copies or copies of copies), be gives the substance of one of them : — 

That the grantee, i.e., Syud Mahomed Mir, bad a large family to 
support, and^ had to defray the expenses cf a “ khankah" for travellers, 
aod the benighted, for students and mendicants who beg at bis door; 
that the said grantee found it difficult to discharge all these duties which 
involved considerable expense; that in consideiatioo of this the villsges 
detailed in the grant were given to him at a fixed annual jama of Rs. 896. 
The aJwaii- aud other cesses hitherto levied upon the grantee were 
remitted, and the aforesaid jama, which had all along been paid, was 
declared to be fixed. It was further recited that the grantee, after paying 
the said jama, was to enjoy the profits of the property, to support 
himself therewith, and to pray for the grantor. 

[16S] " Now, it is very clear that this is not a grant constituting a 
There is no dedication of the properties solely to the worship of 
God, or to any religious or charitable purposes. The grant recites that tho 
grantee and bis predecessors have hitherto held the lands at a jama of 
Bs. 896, which jama is declared to be fixed at that rate henceforth. In 
consideration of the charitable disposition of the grantee, and tho expen- 
ses which be apparently voluntarily incurred in supporting poor students, 
m giving alms to mendicants and food and shelter to travellers, the grant- 
or remits the payment of abwabs aud other cesses, which in the days of 
the Nawab Nazims were a heavy impost, and directs the officers of tehsil 
to refrain from exacting the same from the grantee. For this indulgence, 
the grantee was requested to give the grantor the benefit of his prayers. 
The grantee was to enjoy tho profits after paying the jama fixed, viz., 
896. In short, the grants ware grants to an individual in his own 
ngbt and for the purpose of furnishing the means for the subsistence of 
the grantee, and nothing further.” 

To my mind it is perfectly clear that in using the terms ” religious ” 
oif charitable” in the passage above quoted, Mr. Justice Kemp used 
them in the Mahomedan sense, that is, as meaning a purpose which is 
i^gerded as religious or charitable by the people among whom the question 
•rose. He bad already shown that there was no provision for the 
maintenanee of the grantee’s family. He then pointed out that there 
was DO provision for the support of the khankah or travellers, or students. 
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or mendicant:s : that, on the contrary, in consideration of the charitable 
disposition of the grantee, who apparently voluntarily incurred expenses 
in ihe performance of good acts, the grant was made personally to him, 
in return for which he was to give the grantor the benefit of his prayers. 
He accordingly held that such a grant could nob be regarded as a wakf 
under the Mut^sulman Law. To imagine that in usingthe term charitable, 
he meant to confine it to a dedication solely for the poor would be going 
against the whole purport of his judgment. 

In the case of Kliajak Hossein Ali v. Skahzadec Hazara Begum (1) 
[1869J. the only question for determination, as pointed out by Kemp, J., 
was, whether the subsistence of a mortgage, at the time the endowment 
was made, rendered such endowment wholly invalid under the Mahomedan 
Law. In the course of his decision the learned Judge (who differed from 
his colleague, Markby, J.) Ll56] made various observations pertinent 
to the case before him in support of bis views. Kemp, J., as well as the 
aprelLte Court which affirmed his judgment, took the law entirely from 
the Fatawa Aiamgiri. He showed, quoting Haringtoo’s Analysis, that 
or law dscisioDs “ are given primarily according to Abu Yusuf, 
and next according to Imam Mahomed.” I have not been able to find 
in the records of the High Court the wakfnama in this case, but a portion 
of it is quoted in Markby, J’s judgment, and throws sufficient light oq 
the subject under discussion. 

“ In this document,” says Mr. Justice Markby. "after referring to the 
duty which be felt it incumbent on him to perform of making provision for 
the assistance of travellers and the maintenance of the heirs of his late 
son, he states as follows : — 

‘Consequently, for the sake of the maintenance of Khajah Hossein 
Ali, I do hereby appoint him (who is my grandson) as a mutwalli of the 
aforesaid Astona or sepulchre under the following conditions : that the said 
Hossein Ali shall neither be comnetent to transfer the aforesaid property 
under a sale, gift, or mortgage, nor to transfer the wakf property in any 
other way. He is hereby authorized to take care and to assist the 
travellers and the poor. He is to attend the fatihas of shabehnrat, the 
mohurrum, and the eeds, and to allow such expenses as are for solemnizing 
the above festivals. He is to appropriate such amounts as would remain 
in band, after the payment of the sudder jaTTia, from the net proceeds of 
taluk Lot Belsar and from the produce of the gardens, for bis personal 
expenses as well as for his family, i.e., bis grandfather and mother. ” 

It will be seen, therefore, that the endowment was for the mainten- 
ance of the endower’s grandson, and that the proceeds went after the 
payment of the sudder jama towards bis support and that of his family. 
The provisions relating to the travellers and the poor and the festivals 
were mere recommendations. He was authorized to take care and to 
assist the travellers and the poor. He was " to attend to the fatihas ol 
shahebarai, the mohurrum^ and the eeds" the usual Mabomedao festivals, 
** and to allow such expenses as are for solemnizing the above festivals. 
There was no specific dedication for those purposes. 

Mr. Justice Kemp dealing with one of the objections of the lower 
Court to the ivakf in that case says as follows : — 

** As to the endowment being uncertain and conditional, I do not find» 
on perusal of the iowliatnama, that such is the case. 


(l) 12 W.B. 344 (498) »4 B.L.B. A.O. 86. 
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[157]*' The performance of certain ceremonies at the great Maliomedan 
festivals is provided for, the festivals are disbinofcly enurneraf-ed. the poor, 
who are always with us, are to be relieve!, and travellers looked after. 
The Goveromenb revenue, or in thiscise the rent, is to be piid, and the 
residue is to be expended in the mainteuance of the relatives (wiio are 
Also sneoifie l) of the endower, that is, of his mother and grar.diuof her. 
The sistt't of the endower isalso to be maintained and a small marriage 
portion given to her. It will be seen that the p'lor are provide! for, which 
is the primary object of every to>tkf. S^tilements in favour of relations 
who are specifically named are ma ie. Such an endowment is in every 
respect a lawful one under the Mahomedan Law.” 


It was contended upon Mr. Justice K-^mp’s words, “the primary 
-object of every wakf is to provide for the poor,” that vvliere ill'll is not the 
ease the wakf is not valid. Tne learned Judge was pointing out the several 
particulars io the document before him, wnioh went to t'stabiisa that the 
'endowment was neither uncertain nor conditional. And in doing so he 
pointed out that the poor were also provided for. And he added, what is no 
doubt true iu one seose, but not so in another, that the primary object of 
every wakf is to provide for the poor, for it is unqnestionab'e that there are 
many toaAr/s which have nob the remotest connection with the poor, e.g., a 
wakf for a mosque. But as I said before his observation is correct in one 
sense; in every toakf, the benefactiou of which is bestowed upon any 
individual or on one’s descendants, the charity is continued, upon their 
■extinction, expressly or by implication of law, to the general poor. The 
poor are thus always present in the mind of a Mahomoiian making a wakf. 
That Mr. Justice Kemp did not mean to bold that only such wakfs were 
valid as were intended for strangers or to provide for the general body of 
the poor, is apparent, first, from the fact that in that very deed, which 
he held to be valid, the poor formed a secondary object of the wnkf, and, 
-secondly, from his reference to Baillie’s Digest, pp. 535, 586, where the 
subject of wakf on one’s descendants is treated. 

Whatever interpretation may be sought bo be put unon the words of 
Kemp, J., the broad fact remains that the immediate recipients of the 
benefaction in that case were Khajah Hossein Ali and His family, 
iihough the deed contained discretionary directions about helping the 
poor and performing the usual family festivals. To my mind that case, 
instead of being ao authority against the [138] institution of wakfs 
oonsbibutiog the endower’s family as the recipients of the benefaction, 
as an important authority io support of it. 

In the case of Mazhurool Ruq v. Puhraj Ditarey Mohapattur (1) 
[i870j, the plaintiff sued to obtain possession of certain lands which he 
had purchased with notice that they were wakf. The suecial aDpellanb 

had intarvened in the suit alleging that he was, the mutwalli under the 

wakfnama. The Judge io the Court below had decreed the suit oq the 
ground (1) that the lands had not bsen endowed by the plaintiff's vendor, 
and (2) that the deed not being registered could not be admitted in evi- 
4dooe, and that therefore the intervenor bad no locus standi. Dealing 
with the first ground, Kemn, J., examined the terms of the deed in order 
tt> show that they all coostitube I a valid endowment : — 

Looking to the terms of the deed,” ha said,’* it has all the obarac- 
teristlos of a valid eadowment under the Mahomedan Law. The primary 
^ibjocts for which the lands are endowed, and which are the objects which 
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all Mahomedans have in view m en'lowiDglands, are fco support a mosque 
and fco defray the expanses of the worship conducted in that mosque. The 
mosque had admittedly been in existence for a long period on the endowed 
land. It is first provided that from the profits of fche endowed lands the 
mosque is to be required and lighted and furnished on certain festivals; 
that travellers are not to be allowed fco go away hungry fchafe an establish- 
naenb, including a Munzzun,ox caller to prayers and other necessary servants 
of the mosque are to be kept up ; that mendicants are fco have alms given 
to thecD , that a certaio Dumber of poor scholars are to be educated id* 
Arabic, which necessitates the employment of a teacher ; and lastly, that 
from the remaining profits the expenses for the marriage, burials and 
circumcisions of fche members of fche family of the mutwalli Muzhurool Huq 
were to be defrayed. This was to be done after the primary objects foir 
which the endowment was made, and which objects have been already 
detailed above, were fully accomplished.” 

. , case it will be observed the learned Judge calls an endowment 

in favour of a mosque as fche primary object of a v^akf^ whereas in the- 

« poor to be the primary object. It is- 
evident, therefore, that Kemp, J., could not have intended in either of 
these oases that his words should be taken as exhaustive, for he had 
already spoken of a wakf being in favour of any religiouz or charitable 
purpose; and he was well Cl 32] aware that, under the Mussulman LaWt 
one s family were objects of charity in a higher degree than indigent 
strangers, and f^herefore entitled to be classed among the poor in the sense 
in which it is understood in the Mussulman system. The learned Judge 
then proceeded to say : — 

We are of ooinion that fche mere charge upon the profits of the 
estate of certain items which must in fche course of time necessarily cease, 
being confined to one family and for particular purposes, and which after 
they lapsse will leave the whole profits intact for the original purposes for 
which fche endowment was made, does not render fche endowment invalid 
under fche Mahomedan Law. A person may make an endowment settliog 
lands on himself and enjoying the profits during his lifetime, and after 
bis lifetime devoting the profits fco the support of the poor, the main objeofc 
of fche Mahomedan Law being that the profits of fche land endowed should 
be endowed for a purpose which always remains in existence. Now the- 
poor are always with us, and therefore a mao making an endowment and 
enjoying the profits during his lifetime, fco go fco fche poor after his deatbr 

does not make the endowment for an uncertain or non-existent object.”'. 

* * * ♦ 14: 

Here again he was dealing with the question by way of an examplOr 
and there is no shadow of a ground for suggesting that fche illustration 
is exhaustive or exclusive; on the contrary, the very fact that he 
contemplated a provision for the members of a particular family for 
particular purposes would show that it never entered his mind to suggesh 
that a wakf in which fche proceeds are applicable towards the maintenance 
of the members of the endower's family was invalid. The views enuncia- 
ted by Kemp, J., in fche passage last quoted have received the approval of 
^eir Lordships of the Privy C lunoil in toe case ot Mahomed Ahsanull^, 
Ghowdhry v. Amarchand Kundu (1), but that passage deals with the ques- 
tion which he was disou-^sing from two aspects, both of which are provided, 
for ID the Fatawa Alamgiri, an authority upon which that learned Judgo* 

(IJ 17 0. 498>»17 I. A. as. 
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rftliel ODnsiderably. Iq the Fatawa Alam^iri, Volume It. p. 495 (see 
Bftillie's Digest. 2n(i Dlitioe, p. 595), it is laid down that " when a man 
has made au appropriation of laud or something else, with a condition 
that the whole or part of it shall be for himself while he lives, and aftor 
him for the poor, the appropriation is valid according to Abu Yusuf, 
■and the Sheikhs of Balkh have adopted his opinion, and the [160] Fatwa 
is in conformity with it.” The instances in which this may be done 
are given. And then comes this passage : — 

So also if he should say, 'this my land is a sadakah appropriated, he 
(the mubwalli) will pass the produce to me while I live ; then after me, 
to my child and child’s child and their nasi for ever while there are any, 
and when they cease, to the indigent,’ this also would be lawful. So also, 
if he should make a condition ‘that he may maintain himself and his 
child and pay his debts out of the produce, and that when death happens 
to him, the produce of this estate is for such an one, the son of such an 
one and his child and child’s child, and bis nasi.' .... 
A person makes an appropriation for the poor with a condition ‘that be 
may eat and feed others (out of its produce) so long as he lives, and that 
after his death it is ‘to be for his chill, and in like manner to bis child's 
■child for ever, while there are any descendants,’ the loakf is lawful with 


such a condition.” 

Here the appropriation is either in general terms or is expressly for 
the poor, with a condition that the benefaction should bs bestowed 
wholly or partially on the endower and his family so long as they exist 
:a8 part and parcel of the charitable purpose for which the dedication 
is made, the walb/ to go to the poor (meaning indigent strangers on the ex- 
'tinotioQ of his descendants). In p. 474, Vol. II of tbe same work (Baillie's 
Digest, Sod Edition, p. 576) it is laid down, however, that a man may 


•make a toakf on himself : — 

" A man says ray land is asadakak mowkoofa * on myself. Such 

an appropriation is lawful according to what is ap- 
proved. So also, if he should say I have made a toakf 
of it on myself, and after me on such a one and then 
upon the poor, it would be lawful according to Abu 
Yusuf. And if one should say my land is mowkoofa 
on such a one, and after him upon me, or should say 
upon me and upon such a one, or upon my slave 
and “upon suchlao one, the approved opinion is that 


* Motokoo/a, past 
'participle of wakf : 
Mr.BeillietraDBlates 
thie word as settl- 
ed,” bat 1 prefer to 
follow the origioal, 
ae the word “settled’ ' 
is xnisleadiag. 


it would be valid.” 

♦ * 


“ If a man should say I have made a wakf of it on my children {aw- 

•lad) males and females are included.” 

“ If one should 'say this my land is sadakah mowkoofa on my child, and 
child of my child, the child of his loins, and the child of his child in exis- 
tence on the day of tbe settlement, and those who are born afterwards 
are included, and the two generations participate in the produce, but none 
'below them’aro included, nor the children of daughters according to the 
CI 6 I 3 Zabir Bewayat ; and tbe Fatwa is in accordance with it. 
And if be should say, upon my child and child of my child, and child of 
tbe child of my child, mentioning three generations, the produce is to be 
expended upon his children forever, so long as there are any descendants, 
and is not to bo applied to the poor ; while one remains the wakf is to them, 
*and the lowest among them ; the nearer and remote being alike unless the 
=»ppropriator say in making the wakf ' the nearer is nearer,’ or say ‘ on my 
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child, then after them, oo the child of my child,’ or say * geoeration after 
generation,’ {bat nan baad batn), when a beginniDg must be made with 
them with whom the appropriator has begun.” 

In these cases the toakf is upon himself or upon his children and 
afterwards on the poor. 

Mr. Justice both these principles. In the first part to the- 

passage under reference, he recognizes the Mussulrnan Law given in p. 59& 
of Baillie s Digest. The words the mere charge upon the profits of the 
estate of certain items, which must in the course of time necessarily cease^ 
being confined to one family and for particular purposes,’' be it for the pay- 
ment of the endower’s debts or the maintenance of bis family or the pay- 
ment of their marriage expenses, ' and which after they lapse will leave 
the whole profits intact for the original purposes for which the endow- 
ment was made,” show that the learned Judge recognizes the validity of 
the conditions which may be superimposed by the endower upon the 
application or enjoyment of the property dedicated, as laid down in the 
Atamgiri. In the second part be points out that “ a person may make 
an endowment settling lands on him-ielf and enjoying the profits during 
his life-time, and after bis life*time devoting the profits to the support of 
the poor,” and mark these words “ the main object of the Mahomedau 
Law being that the profits of the land endowed should be endowed for a 
purpose which always remains in existence.” Here there is no reference 
to a charge of certain items” upon the profits of an estate dedicated for 
some specific purposes. The princinle is stated in the clearest terms that 
a person may make an endowment ’settling lands on himself” with the 
reversion for the poor “ who are always with us,” who are, in other words, 
a perpetual object of bounty. Reference is made to the case of the en- 
dower himself, because on that point Abu Yusuf and Mohammad were dis- 
agreed, and the learned Judge enunciated the rule laid down by chei- 
£l62] former. There is no reason for suggesting that he intended cut- 
ting down the Mahomedan Law. If his words are studied with some 
care, it will be found that be enunciated the recognized rules of Mabo- 
merian Law, viz., that the endower may make an appropriation on 
condition that he and his family or children shall enjoy the usufruct so 
long as they last, the whole going to the general poor after they have 
ceased to exist ; or that be may directly endow the lands for himself or 
his children or descendants, and in the end for the poor; in other words, 
constitute himself and bis children the recipients of the charity in the 
first instance, the general poor taking their place on the extinction of the 
family. The case of Doyal Chund Mullick v. Syad Keramut AH (1) has 
no bearing on the present discussion, but it is important in one respect. 
It shows that again Kemp, J., went to th& Fatawa Atamgiri 9 

Digest, old Edition, p. 551, 2nd E'licion, p. 559j for the chief elements of 
wakf, and that be used the expression ** seeking for nearness ” in exactly 
the sense in which Mahomedan lawyers use it. 

So far there is nothing to show that the Courts were disinclined to 
recognize as valid wak/s in favour of one’s descendants. Oo the contrary^ 
all the indication is on the other side. For the first time in 1881, seven- 
teen years after the abolition of the Law Officers, in the case of Mahomed 
Ramidulla Khan v. Lotful 3uq (2), it was held that a wakf on th^ 
members of one’s family was invalid. 


(1) 16 W. R. 116. 



(2) 6 0. 744^8 C.L.B. 164, 
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Id deciding thab case the learned Judges supposed Baillie and Mac- 
naghteo to be iu conflict. But this view is certainly nob correct. Principle 
4, Chapter X of Macnaghten’s Principles acd Precedents of Mabomedaa 
Law, shows that an endowment may be made in favour of the children 
of a person and on their failure for the poor. In pp. 338 and 341 cases 
are given which refer distinctly to wakfs for the support of particular 
families. The quotation in p. 342 from the Kkazaniit-ul-AIii/lin is 
emphatic. Nor is there anything in the Hcdaya bo warrant the view 
taken by the learned Judges. It must be remembered that the English 
version is a rendering of a Persian translation [163] of the ori- 
ginal Arabic Hedaya with many interpolations and omissions. Mr. 
Hamilton in translating the Persian version into English rendered the 
word wakf into “ appropriation;” but as every “appropriation” canuot be 
regarded as tuakf, he book care to add in a foot note that it meant appro- 
priations of a pious or charitable i^ature. The learned Judges decided the 
case before them upon the authority of that foot-note, construing it in the 
Strictest English sense. There is no warrant in the Hedaya itself for 
that view. In the Hedaya a wakf is defined thus: “ in law, it signifies, 
according to Abu Hanifa, the tying up of the substance of a property in 
the ownership of the wakif and the devotion of its usufruct, amounting to 
an ariat . . . . , According to the two Disciples, it means the 

tying up of the substance of a thing under the rule of the property of God, 
whereby the proprietary right of the wakij [therein] becomes extinguished 
and [it] is transferred to Almighty God for any purpose by which its pro- 
fits may be applied to [the benefit of] His creatures.” 

The definition given by the Disciples has been adopted for the Fatwa 
[as is stated in J/ooTiummwd Sadtk v. Moohummud AH (1)J. This has 
been explained over and over again in all the commentaries, in all the 
works of law, in decisions, and in Fatwas, to include every object of a 
meritorious character, by which "reward” is obtained or ‘ nearness” 
sought; and a dedication for one’s children is placed in the same cate- 
gory as one for a mosque. The Hedaya is an elementary work, taught in 
schools, and deals with questions on which Abu Hanifa. Abu Yusuf, aud 
Mohammed were in disagreement, ll does not deal with the subject of 
wakfs in favour of one's children, as there was absolutely no di^erence on 
that point. In p. 900 of the Arabic Hedaya (printed with the Kifaya), 
Vol. II, the validity of such a wakf is taken for granted. 

The learned Judges incorporate Hamilton’s foot-note into the text, 
and then say “Abu Hanifa undoubtedly in II Hedaya, p. 334, points out 
that the appropriation, that is wakf, must be to some charitable purpose.” 
They evidently think the Hedaya to be a work by Abu Hanifa, and 
they impute to him a statement which is not to be found in the text. They 
construe the words “charitable [164] purpose” in the foot-note as mean- 
ing charity to the poor; they forget that a charitable purpose in Mussulman 
Law includes benefactions for the support of one s family ; and that Abu 
Hanifa himself, as stated in the Kifaya (a commentary on the Hedaya, 
see Morley’s Digest, Introduction, page colxix) held wakf to mean “ the 
tying-up of the substance in the ownership of the wakif , and the devotion 
of its profits on the poor or on any purpose among good purposes." They 
hold that a wakf may be constituted for the benefit of the endower's 
family, but they think that it can only be done by the use of the word 
forgetting that sadakah only means charity, and that according 
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to the Massulman Liw a provision for one’s family is the best of charities 
and that Baillie points out it is not necessary to use the term sadahah 
when the word wJtxA:/ is used. They again rely upon a foot note by the 
translator in hoi ling that a man must make bimse>fa pauper before be 
can constitute himself the recipient of bis bsnefaction. This view is 
wholly opposed to the Mussulman Law, as will be seen on a reference to 
Baillie’s Digest, p. 593, which shows that a man need not make himself a 
pauper before he can reserve the usufruct for himself. 

Some parts of the iiHgmeot, however, would indicate the general 
conclusion of the Judges to have been that under the guise of a wakf the 
donees took an absolute interest ic the estate in proportion to their 
respective shares, in which case their decision would not affect the present 
question. That case clearly proceeded on several mistakes, and one of the 
learned Judges, who decided it, subsequently resiled to some extent from 
the position he took up there. 

The case oi Fatima Bibee v. Ariff Ismailjee Bham (1) [1882] was not 
argued at all. counsel for the defendant leaving the coustruction of the 
documents in the hands of the Court. And the learned Judge, acting on 
such ma*^erials as the plaintiff’s counsel had placed before him, set aside 
the ivakfnamas, which seems to have been the object of the parties. 

Luckmipal Singh v, Amir Alum (2) [1882], the wakf was for 
the performance of family ceremonies, for the payment of the wakifs 
debts, and the maintenance of his lineal descendants. [165] The wakjyf&s 
held to be valid. The following passage from the judgment is worthy of 
consideration : — 

“ The fact that the Subordinate Judge who tried this case is himself 
a Mahomedan gentleman of considerable attainments in Arabic learniogt 
entitles bis opinion to peculiar weight in a case of this nature; and he 
appears to have entertained no doubt whatever as to this wakf being of a 
thoroughly legitimate character as to its constitution and object. And 
singolarly enough, the only matter which strikes us as one [in respect of] 
-sic- which, with reference to the decisions of the Courts, makes the charact- 
er of this alleged wakfskt alldoubtful is the very one which the lower Court 
has treated as one as to which there could be no dispute as to its being a 
proper object of wakf. For, in the wakfnama, there is express provision 
for the maintenance of the dedicator’s male descendants, in addition to 
the strictly pious and religious objects for which the wakf purports to 
have been made. The lower Court, however, easily disposes of this ques- 
tion by the observation ‘that it is quite evident and there is no necessity 
to quote any authority on the subject, that a wakf for one’s self and for 
one’s children is valid.’ ” 

After referring to the cases of Abdul Qanne Kasam v. SussenMiya 
RakimtulaiS) and Mahomed Hamidulla Khan y. L otful Hug{4) ; they say; — 

“The wakfnama now before us is of a very different character ; and 
having regard to the passage in it reciting the fact of dedication, we tbiok 
that, without saying whether or not we are prepared on farther considera- 
tion to adopt to the full the ruling above mentioned, we can treat this 
wakf as actually fulfilliog the condition described." 

In the case of Phate Saheb Bibi v. Damadar Premji (5) [1879], a 
portion of the dedicated property was sold in execution of a decree against 
•one of the beneficiaries ; another beneficiary sued to set aside the sale ; the 
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only question was whether the rij^ht of suit belonpoci to tlie heirs or 
descendants of the settlor or to the viutiralli.':. Tlio Court (West and 
Pinhey, JJ.) held that the right of suit belonged to the iiiufiniUts. 

In Fatma Bibi v. The Advocate-Gcnera\ of Uoniimu (1) lISSI ,. and 
Amnitlal Kalidas v. Shaik Hossein (2) [1837:, the n'iilf& were for the 
settlors and the settlor’s desceodaots, and the poor as the ultimate 
recipients were expressly designated. The Bombay [166] High Court 
in both these oases held the uakf to he valui. In the latter case, 
Parran, J., pointed out that the learned Judges who had dacideil Mahomed 
Hamidulla Ehan v. Lolful Iluq (3) and Fatima Bihce v. Ariff hmidjce 
Bham (4) had taken for a decision what was a mere obiter in Abdtil Ganne 
Kazam v. Htissen Miya Bahimtula (5). 

In the case of Juoatnioni Choicdhrani v. Romjani Bibce (Gi '1884] 
Field, J., pointed out the “essentials” to the creation of a valid wakf. He 
said, in the first place, the appropriator must destine its uhimate 
application to objects not liable to become extinct ; secondly, that the 
appropriation must be at onoe complete ; thirdly, that there be no 
stipulation in the tvakf for a sale of the property and the expenditure of 
the price on the appropriator's necessities ; and, fourthly, that there must 
. be perpetuity. 

In the CASQ ol Niza7}iudi'fi Gula7n v. Ahdid Gafiir{l) there was no 
express provision at all for the devolution of the property to any 

religious or charitable object ; and the learned Judges (following the cases 
of Fatima Bibi and Amrutlal) declared that the grant in wakf could not 
therefore be upheld. The sole ground upon which they proceeded to hold 
against the wakf was that there was no express ultimate trust. The case 
of Fatma Bibi was followed in this Court iu Ayesha Bibi v. Golam Hyder 
Ehan (on settlement of issues), 19th November, 1883, and Ph^idia 
Bibi V. MohamTned Eazem Isphahanee (31st March, 1884) ; both un* 


reported. 

In the case of Pathuqutti v. Avathalaqutti (8) the wakf was to take 
offeob on the contingency of the settlor having no issue. If she had issue 
the property was to go to them absolutely; if not, it was to be luakf. Under 
the Mahomedao law of aZZ «/ie schools this wakf w&s bad from its incep- 
tion, and the learned Judges held so. Bub Mr. Justice Ayyar supported 
his arguments against the validity of the wakf before him by a reference to 
the Calcutta case of Mahomed Hamidulla Khan v. Lotful Hug (3). The 
learned Judge’s reasoning, however, does not lend any support to the idea 
[167] that he adopted the conclusion arrived at in the Calcutta case. 
From the judgment it is clear that the inclination of Mr. Justice Ayyar’a 
mind was that if the wakf had been out-and-out for the children of the 
settlor, and the poor had been expressly mentioned, it would have been 


In the case of Murtazai Bibi v. Jumna Bihi (9) the parties were 
Shiahs and the endower was a Shiah. Under the Shiah Law. when a 
wakf is in favour of a specified class of people such as the loakf s family 
or descendants, the ultimate unfailing purpose must bo expressly desig- 
nated. This is one of the points of difference between the recogntsel 
Hanafi law and the recognised Shiah law. In the wakfnamah in Murta- 
eai Bibi's case the power were not mentioned, and the case could have 
been decided on that point. But the learned Judge who decided the case 
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was probably not aware of this difference, and derived the law from 
HanaS cases. 

Such was the state of the case-law on the subject of toakfs con- 
stituting the endower’s family as the recipients of the benefaction, until 
the decision of their Lordships in the Privy Council in Mahomed Ahsanulla 
Chowdhry v. Amarchand Kundu (1). There were two cases in tbo 
Calcutta High Court bolding such luakfs to be invalid — one of them 
wholly unargued; the other proceeding on some clear mistakes and evident- 
ly doubted in a subsequent case, by one of the learned Judges who had 
decided it; two reported cases including the decision of McDonell and 
Macpherson, JJ., in Mahomed Ahsanulla Chowdhry v. Amarchand 
Kundu (1) indicating that such a wakf would be valid, if the unfailing ob- 
ject was designated; two Bombay cases holding such wakfs to be valid, and 
a third substantially endorsing the same view. (I do not refer to the 
unreported cases in this Court nor to the case of Abdul Ganne Kasam, as 
it has not been accepted by the Bombay High Court in Fatima Bibi v. 
The Advocate-General and in Amrutlai v. Sheik Hosscin^ and becauso 
what has been considered as a decision in that case was plainly obiter^ 
This can hardly be called a course of decisions such as has baen imagined. 

But, says the Advocate-General, the Privy Council has repealed 
the Mahomedan law. This contentiou, in my opinion, is wholly [1681 
unfounded. The case of Mahomed Ahsanulla Chowdhry v. Amar Ghand 
Kundu (1) was a somewhat peculiar one. 

In the wakfnama executed by the father of the appellant Mahomed 
Ahsanulla Chowdhry, the property was made wakf in the following 
terms : — 

I hereby approcriate and dedicate as fisabilillah wakf, in the manner 
provided in the paragraph mentioned below, the properties now in ques- 
tion and other property there described for defraying the expenses of the 
brickbuilt musjid of my grandfather Jorip Mahomed Chowdhry, at my 
own family dwelling-house in the village of Paragulpore, and of the two 
madrassas at my own ancestral homestead, and my lodging-house in the 
town of Chittagong, and sadar warid (persons coming and going), and 
I pray to God that He may in His mercy accept and preserve the same 
for ever being applied to those purposes. ” 

It will be seen that this is a direct dedication to the purposes named. 
It was open to the endower under the Mabomedan law to have adopted 
two courses, both regarded as legal and valid, viz., either to create a 
wakf directly constituting his descendants the immediate recipients 
of the benefaction and on their extinction making the general poor the 
recipients thereof, or to endow the properties in favour of some general 
pious object, reserving the usufruct for himself and his descendants so long 
as they existed. Instead of adopting either of these courses, the endower 
in this particular case chose a devious method. In the paragraph 
laying down the rules for the administration it was provided that the 
purposes for which the dedication was made should be performed according 
to custom. There is no indication, however, of what the customary 
expanses were. There was no provision that, on the extinction of the 
family, it would be applied for the purposes stated in the preamble or to 
any other purpose. Had the wakf been in general terms, Abu Yusuf's 
rule would have been applicable, and on the failure of the family the 
entire income would have bpeo aopUc ablo to it. But as the expenses for 

(1) 17 C. 493 = 17 I.A. 28. 
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thesd purposes had beeo already fixed, if a stranger ever become imitwalli 
-on the extinction of the family, be would not be bound to spend more. 
Their Lordships accordingly say : — 

There is not a word said about increasing the amount spent on chari* 
table uses beyond tbe expenditure which was according to custom. Their 
[ 169 ] Lordships cannot find that the deed imposes any obligation on the 
grantor’s male issue, or on any other person into whose bands the property 
■may come, to apply it to charitable uses, except to the extent to which he 
had ‘ himself been accustomed to perform them.’ ” 


I venture to think that this sentence contains the pith of the judgment 
in that case. Their Lordships carefully abstained from laying down any 
general rule. They say in express terms : — 

Their Lordships do not attempt in this case to lay down any precise 
'definition of what will constitute a valid wak/, or to determine how far 
provisions for the grantor’s family may be engrafted on such a settlement 
without destroying its character as a charitable gift. They are not called 
•upon by the facts of this case to decide whether a gift of property to chari- 
table uses which Is only to take effect after the failure of all the grantor's 
■descendants is an illusory gift, a point on which there have been ooufiict* 
mg decisions in India.” 

This sentence shows clearly that they did not countenance the views 
■expressed by the Calcutta High Court in tbe two decisions to which 
I have referred. On the contrary, what follows is, to a large extent, 
■destructive of the ratio decidendi in Mahomed Samidulla Khan v. Lotful 
Huq (1). hi Mahomed Ahsantdla Chowdhry v. Amar Chand Kundu (2) the 
wakf having been directly in favour of certain religious purposes named, 
the provision about the maintenance of the family could come in only 
Under the rules given in the Fataioa Alamgiri, Volume II, page 495 
ifSaillie’s Digest, 2nd edition, page 696), which Kemp. J., evidently had in 
view in the case of Muzhurool Huq v. Puhraj Ditarey Mohapattur (3). 
Their Lordships accordingly say : — 

“ On the one hand their Lordships think there is good ground for 
bolding that provisions for the family out of the grantor’s property may be 
coDsisbent with tbe gift of It as wakf. On this point they agree with, and 
adopt the views of, the CalcuttaHigh Court stated by Mr. Juctice Kemp in 
one of the cases — Muzhurool Huq v. Puhraj Ditarey MohapatturiS). After 
stating the conclusion of the Court, that the primary objects for which 
the lands were endowed were to support a mosque and to defray che 
expenses of worship and charities connected therewith, and that the bene- 
fits given to the grantor’s family came after those primary objects, that 
learned Judge says ; ‘ We are of opinion that the mere charge upon the 
profits of the [170] estate of certain items which must in the course of 
time necessarily cease, being confined to one family, and which after they 
lapse will leave the whole property intact for tbe original purposes for 
which the endowment was made, does not render tbe endowment invalid 
under tbe Mahomedan Law.” 

“ On the other hand they have not been referred to, nor can they 
find, any authority showing that according to Mahomedan Law a gift is 
good as a loahf, unless there is a subatanbial dedication of the property to 
charitable uses at some period of time or obber.” 
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To my mind there is nothing iu the above remarks to justify the 
inference tliat their Lorships intended to repeal the Mahomedan Law. 
In the last two lines of the al.-ove-quoted passage they gave expression, 
as it seems to mo, to what the Mahomedan law lays down, viz., that 
every in favour of objects liable to failure (jihat-i-miuikataa), such 
as a man’s family, “must at some period of time or other” enure to- 
the benefit of the poor, unless some other continuing object is named. 
But leained counsel contended that in using the words “at some- 
period of time or other,” the Privy Council meant “ some fixed or certain 
or determinate period of time.” I cannot concur in this view, for in 
the first i)lace it is impossible to say when the descendants would die off, 
and in tlie next place a irakf cannot be made to take effect at a future- 
period Imwever fixed. For example, if a man were to say this property 
would he dedicated for the poor twenty years heuce, in the meantime so- 
and-so sliould have the usufruct of it, such a dedication is, under the 
Mussulman law, invalid, as it is suspensive upon a time when the pro- 
perty may not be in the endower at all. He may have died iu the 
meantime, and the property may have passed from him to his heirs This 
is different from a testamentary xcakf, because a man has a disposing 
power over his property until his death. I do not think, therefore, that 
their Lordships intended to convey what Mr. Woodroffe contends for. As 
I said before, to my mind they expressed in their own words what the 
Mussulman law lays down. 

Mr. Arothoon' s argument, to which the Privy Council refer in their 
judgment, was somewhat unfortunate. A family settlement does not 
import a charitable gift to the poor ; but a wakf constituting a family or 
any specified object or class ijihat-i-muyyin), as tbe recipients of the bene- 
faction, according to the recognized and [I7i] accepted Hanafi doctrine^ 
imports the ultimate gift to the poor “ though they be not named,” **foir 
wakf like sadakah implies that.” 

Put the other argument of learned counsel, viz., that e.wakf in which 
the endower’s children are the recipients of the benefaction would change 
tbe rules of succession among Mabomedans, deserves some attention, as it 
is evidently founded on an erroneous apprehension of the Mussulman law, 
A Mussulman has an absolute disposing power during his lifetime over 
all his properties, ancestral or self-acquired He can make a gift of the 
whole of it to any person, heir or non-heir, or give wholly or partially the 
usufruct by xvakf to any one he chooses (see the Fath-ul'Kadir, the AU 
amgiri, and the Tahtawi, Vol. II, p, 528). In tbe one case, the donee takes 
the substance, in other words, the property absolutely ; in the other case, 
he takes the interest in the usufruct, the corpus remaining absolutely tied 
up in the custody of the Almighty for the benefit of other beneficiaries. In 
the one case the property is transferred to the donee ; in the other, to God- 
from whom the grantor had received it ; in either case tbe right of the do- 
nor becomes extinguished for ever. A tvakf, however, being religious in 
its nature stands upon a different footing from a transfer to an individual. 

I prefer not to make any observation on the case of Rasamaya Dhur 
Chowdhuri v. Abul Fata Mahomed Ishak (l), as I understand it is on 
appeal to Her Majesty in Council. 

Before dealing with the case under reference, it seems to me necessary 
to clear away certain impressions regarding the respective opinions of Abu- 
Hanifa, Abu Yusuf, and Mohamed, which have formed the subject of 
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■elaborate arguments at tbe Bar. There is absolutely no ciil'ferenee between 
tbom as to the obligatoriness of a wak/ or as to the valiclitv of a irakf in 
favour of one’s own or anybotly else’s family or Joscemlanfs. The only ili-i- 
pute among them is (a) as to when and how it becomes hinding and 
obligatory. Abu HanifaSthought a Jotk/to he revocahio so long as the on- 
dower had not obtained the imarimatur of tlio Kazi or “ -leith eame upon 
K would become irrevocable. a\hu Yusuf and [172] Mohamad 

held that it was irrevocable binding and obligatory 'J tzim)ivo>u the inomoab 
the consecration was made ; but they differed as to how and when ic should 
become operative. Ahu Yusuf ruled that the wakf became bindios upon 
the mare declaration of the dedication. Mahomed bhouglit that it was nob 
irrevocable until the prooerby had bean consigned ro a mniwalli. With 
reference to these different views, Tahtawi says. “ no one has accepted 
the opinion of the Imam (.^bu Hanifa), some few have followe.1 Mohamod, 
but the universality of latuyers have adopted Abu Yusuf's rule." The 
^anah, the Fath-ul-Kadir, etc., all say the Fatioa is with Abu Vusuf. 
TlhQ Alamgiri says that “ the Lawyers of Baikh follow Abu Yusuf, and 
we (meaning the Indian Judges) decree accordingly.” I have given here 
the epitome of the dicta contained in the law-books, without burdening 
roy judgment with quotations. 


There are three other points upon which Abu Yusuf and Mohamed 
differ, to which attention must bs called. MohameJ says (/)) the 
property dedicated, if partible, should be divided off’, i. e., that ib must 
not be mushaai (c) that the endower should reserve no intorest in 
the usufruct: on this noint, the principal point of difference between the 
Shiahs and the Hanafis, who form the bulk of the lodiau MahomoJans. 
he agrees with the Shiahs ; and id) that the ultimate nvfailinii object 
must be e.rpressf?/ designated. On all these pjints Abu Yusuf differs from 
Mohamed. With referencs bo id), Abu Yusuf ruled tuat the word loakf 
implied perpetuity and the inclusion of the poor, and that when a wakf 
18 created in favour of an object or class of obje :r.s liable to failure, on its 
•or their execution, the wakf would be for the poor, " evon chough they be 
not named.” A reference to any sbaniard work would place the matter 
heyond the shadow of a doubt. 


As regards the other matters, Ahu Yusuf ruled that " the wakf of 
Mushaa ” was valid, and that the endower could lawfully I'eserve for him- 
•self the usufruct or indeed “ make a wakf on himself,” and all the Mabo- 
medan lawyers and Judges “ have followed Abu Yusuf.” In India “the 
fatwa," says the Alamgiri, “is with Abu Yusuf.” And the British Indian 
Courts themselves have accepted and followed, under the guidance of 
their Law Officers, the rule of Abu Yusuf in ia), ib) and (c). 


[173] In the case of Doe d. Jaun Beebae v. Ahdollah Barber (l). the 
Oaloutfa Supreme Court held that the wakif may lawfully reserve the 
Hsufruoufor himself, and that consignment was not necessary to the validity 
■of a w ikf. In the case of Hyatee Khanum v. Koolsoom Khanum (2j the 
Sudder Court held that the tuakf of Mushaa or an undivided share in a 
certain property was valid. It ae:jms to me the Indian Courts are bound 
to conform to the rule of Abu Yusuf with referencs to id) also, in accord- 
ance with the express practice and authority of Mussulman Judges and 
lawyers for ages. 

(2) 1 Bel, Rep, 314 (O.) ; 285 (N.) = 6 I. D. (O.S.) 210, 
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But oven that question does not arise in the case under referenoe, for 
here the poor are expressly designated as the ultimate recipients of the 
wakf created by Bikani. 

The First Court has held, as I have already stated, that this tvakf 
was not executed with any intention to defraud creditors, that the man 
was old and infirm, and was going away on a pilgrimage from which he- 
bad little Ijope of returning alive, and that he intended to make a provision 
for his family with a remote reservation for the poor. Here lies, in the 
Subordinate Judge’s opinion, the gravamen of the charge. In the latter 
part of his judgment he makes the following observation : — 

I doubt that Bikani ever seriously thought of the total extinction of 
bis descendants and of a probable contingency of a reversion to the poor^ 
Bikani returned home from Mecca within a few months after the execution 
of the wakf deed. Hardly anything was done during that period to give 
effect to the deed. On his return he did not even get his name registered 
as viutwalli, but all along continued to recover the profits of the properties 
in his personal capacity, ignoring the wakf altogether, and even confessed 
before some respectable pleaders that he had no mind to give any effect 
to the deed.” 

If Bikani created a valid his subsequent intention or conduct 
has nothing to do with the question. But as a good deal of discussion 
has taken place on the subject of sham dedications and nominal or pre- 
tended tuakfs, I feel bound to state in precise terms what appears to me to 
be the Mahomedan Law, especially as the Transfer of Property Act leaves 
untouched the Mussulman law relating to dispositions of property. The 
Mussulman Law [174] supplies ample safeguards against fraud. It 
declares that if a property which is already mortgaged to another is made 
wakf, it must be redeemed with the other assets of the mortgagor (if he 
dies without having released it). If it cannot be so done, the waA/must be 
set aside. The Mussulman law provides that if a man immersed in debt, 
in other words, a person in insolvent circumstances, makes a wakf, in. 
order to delay bis creditors and has uo otbermeans to pay his debts with, 
the ivakf will not be recognized. But when a person, who is not in. 
insolvent circumstances, or against whom no fiat of inhibition has issued 
from the Kazi, makes a 24;aA;/, his disposition is immediately operative- 
and his right in the property drops forever, BaddruUMuther, 
p. 610, Fatk-ul'Kadir, Volume II, p. 640 : Surat-ul-Fatatva, &c. Thence- 
forth he is an absolute stranger to it. The property is not his any more. 
As I understand the expression “nominal” or “ pretended” in connection 
with a transfer, it means this, that whilst the transferor purports to 
transfer his property, in reality he does not. If the property ostensibly 
changes bands, it is held by the transferee subject to secret trust 
in favour of the original proprietor. But this is not applicable to 
a wakf if the Mahomedan law is to be applied. The moment a wakf 
is made, the right of the owner in the subject of the consecration drops- 
absolutely ; it is transferred to the Almighty and the wakf bas no power 
of revocation. If he makes a wakf, knowing the effect of his acts, he 
cannot say afterwards that he did not intend making wakf, or that ha 
had some other secret design in view and never intended to part with 
his property. No hidden or secret reservation is allowed. If at the time 
of the consecration he expressly says : — “ I make a wakf, on condition 
that ib shall remain my property, or I shall deal with it as I like, or I 
may sell it when I like and apply the proceeds to my use,” the law regards- 
it as void. But in any other case, if the wahif himself is the muttoall* 
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property or aots contrary to the provisions of tho 
wafc/, the Kazi is empowered to remove him on the oomplaiot of any of 

the beneficiaries, even though he may have made a condition that he shall not 
be removed. 

It must be remembered that in Mahomedan law and Mahomedan 
law_ books there is no distinction between a iya/.-7' for a [175] man’s 
family and a wakf for any other purpose. They all stand on the same 
footing. The mutwalli (whether the wakif himself or anybody else) has 
no interest in the wakf beyond that which is expressly provided for at the 
time of dedication. He has no power of sale mortgage or lease (without 
the sanction of the Judge), and is just in the same position as the manager 
of a minor’s property. Nor have the recipients of the benefaction any 
interest beyond what is expressly given in the loak/nama. They have no 
beoefioiai intere=?t of any kind in the corpus, nor in the income beyond 
what is provided in the deed. I fail, therefore, to see how the conduct 
or acts of a manager (bs he the wakif himself) can affect the wakf. If 
the question were whether a wakf deed was e.xecuted at the time it pur- 
ports to be, or whether a wakf was created at the time alleged, no doubt 
the conduct of the wakif subsequent to such alleged dedication would be 
material, but that is not the case here. In the present case it has been 
found by the lower Court that the man executed the deed and duly regis- 
tered it. He went away with little or no hope of returning, leaving the 
management in the hands of his sons. He had done apparently all that 
he could bo complete the transfer at the time. His subsequent conduct 
cannot, under the Mahomedan Law, be allowed to affect the wakf. 

The wakfnaniaio the present case contains three distinct provisions ; 
it provides (1) for certain allowances in favour of the eodower’s children 
and wife; (2) it provides for the disbursement of Rs. 50 in the way of God, 
and of a further like sum in charity to the poor ; and (3) it provides that 
the balance of the income should form part of the wakf fund and be 
expended in good acts for the benefit of his soul. The Judge in the 
Court below has found that so far as the second provision is concerned, 
the deed of wakf has been carried into effect ; not only has Rs. 50 
been snent on charity, but a student has bean maintained “if not from 
the outset, at least for a considerable time.” The maintenance of the 
student anarb from the almsgiving to the poor shows that the Judge 
is not right in thinking that the Rs. 50 mentionad in paragraph 3 
is the same sum as mentioned in paragraph 1. The very objects ate 
different, one is in “ the way of God,” which means “ the support of 
religion,’* the other for alms [1761 to the poor. The members of the 
family cannot get more than what has specifically been reserved for them; 
out of the balauce, in any case not less than half the income, a portion is 
given to purposes which would be denominated charitable in the Rnglish 
sense, the remainder is to be spent in pious acts for the good of the soul 
of the eodower, who, according to the Subordinate Judge, wenb to Mecca 
with no hope of reburning alive. 

But it is said the preamble shows that he had no pious motive, for 
the first object be mentions is the perpetuation of bis name. This argument 
proceeds upon a misapprehension of the inner life of the people whose law 
we have to administer. Among the Mussulmans, it is the general 
praotioe to invoke the names of their deceased ancestors at certain religious 
festivals, especially the shah-e-harat, commonly called the Shubrat, to 
spread flowers and light candles or chiraghs over the grave of the deceased, 
to have the Koran reeited, particularly if the family is possessed of means, 
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on bho spot wliere ho died. Herklofc in his Qanoon-i‘Islam describes 

the ceremonies performed at the time of Shiibrat or Shah-e-barat. la 

the month of Ramazan, on o"e of the nights believed to be the " night 

of excellence mentioned in the Koran, " when the angels and the spirit 

descend to the earth at the command of their Lord," ibis usual to offer 

for the (lead ; also in Rajiah. the month of " the Aseensioa. " If 

the deceased was a saintly individual, besides the usual fatihas, Urs is 

performed on the anniversary of his death. In the loakfnama in the case 

of ^hah Aviir those were the ceremouies provided for. Nothing is 

more bitter or agonising to a Mussulman than the idea of having nobody 

left to offer up/aiito. prayers, naiz. etc., for him after death. Hw name 

IS perpetuated in the.se pious acts and in the alms which are distributed 

on these occasions. This is what a Mussulman understands by the 

woids for the perpetuation of my name, " " for keening my nama alive," 
etc. 


This wakfnama is totally different from the u'akfnamx in the case of 

Mahom^id AhsanuUa Choiodhry v. Amar Okand Kundu (1). To hold that a 

wakf, the benefaction of which is bestowed wholly or in part on th^wakifa 

family and his descendants, is invalid, [177J would have the efifect, in 

my opinion, of sweeping away an imporoant branch of the Mussulman 

Law, With which are associated and intermixed the dearest religious inter- 
ests of the people. 

For all r.he reasons I have given above, I am of opinion that the wdkf- 
nama in ques^ion created a valid endowment, and that these appeals should 
be allowed and the suits dismissed with costs in all the Courts. 

There seems to be another difficulty in the plaintiffs’ suits. It is nnt 
quite clear whether all the persons interested in tbe wakf have been made 
parties; certainly the Tiilib-nl'ilm is not a party. I am inclined to think 
these suits fall within tlie purview of the ruling of their Lordships in Bisken 

Chand DasannU v. Nadir Hossain (2), and ought to be dismissed on that 
ground also. 

Ghose, J. ~The plaintiffs in these cases are creditors of one Haji 
Bikani Mia. In execution of the decrees obtained by them against Bikani, 
they attached certain properties as belonging to him, but this was oppo- 
sed by Bikani upon the ground that he had on the 4th Aughran 1281 (1874) 
dedicated the properties as wakf, and that be had since bean holding, 
them as miitwalli. This opposition succeeded, whereupon the creditors 
brought the suits from which the appeals before us have arisen, upon the 
ground that tbe deed of wakf propounded by Bikani was a nominal trans- 
action, that he was holding the properties as owner, and that therefore 
the properties were liable to be sold for satisfaction of their decrees. The 
suits were defended by Bikani, upon the ground that the said deed Mid 
constitute the properties as valid wakf according to tbe Mahomedan Liw, 
and that it was a bona fide transaction. 

Both the Courts below decreed the suits. Tae Subordinate Judge 
distinctly found that Bikani had no pious object in view, that the wakf 
was but a device to perpetuate the property in his family, and that, not- 
withstanding the deed. Bikani held the property, not As mutiaalli, but as 
owner, and that the endowment was but nominal. The District Judge in 
appeal considered tbe case not exactly in the same wav as the Subordi- 
nate Judge did. Ha [178] treated the questions raised as mixed 
questions of law and fact, but in the result name to the same conclusion 

(1) 17 0. 498 = 17 I. A. 28. 
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as the Subovdinate Judge. Ho lield that there was uo intention of a con- 
veyance to pious uses at all ; that the trust was in comuloto ahovanco from 
1281 (.1874) to 1293 (1886), when the deed was produce! lor the lirstiimo 
to save the property from creditors ; that Bikani never professed to act as a 
muitvalli ; that there was no substantial dedication to cliaritihle uses at 
some time or other ; that to all iuionts and purposes the deed was viracti* 
oally a deed of family endowment, and tliao tlio pious acts done by Bikani, 
as indicating a compliance with the objects stated in the deed, wore sucU 
as would be commonly performed by all pious and well-r.o-do Mahomo* 
dans. The Judge however held, with reference to the provision made in 
the deed for pious purposes, that the properties were subject to a charge 
of Rs. 75 a year, and that they should be sold subject to sucli charge. I 
should here mention that in dealing with tlie question of law on the sub* 
jeeb, the Judge relied upon and guided himself by the decision of the 
Judicial Committee in the case of Mahomed Ahsanulla Chowdhrij v. 
Amarchand Eundu (1) and a decision of this Court (Tottenham and 
Trevelyan, JJ.) in the case of Rasamaya Dhur Chowdhuri v, Abul Fata 
Mahomed Ishak (2). 

On appeal to this Court, a Divisional Bench (Pethoram, C.J., and 
Hill, J.) being of opinion that there was a conflict between two decisions 
of this Court, one by Mr. Justice Tottenham and Mr. Justice Trevelyan, 
in the case of Rasamaya Dhur Choicdhuri v. Abul Fata Mahomed Ishak (2) 
already referred to, and the other by Mr. Justice O'Kinealy and ^Ir. 
Justice Anaeer Ali, Mccr Mahomed 1 srail Khanv. Sashti Churn Ghose (3), 
as bearing upon the question of the validity of the deed of irnkf in 
question according to the Mabomedan Law, has referred the case to a 
Full Bench, with special reference to the question : Whether the 

disposition of the grantor’s property made by the deed of the 4hh Aughran 
1281 C4), was a valid ivakf of the property dealt with by the deed.” 

[179] The case has been argued at great, length before us, and various 
questions as bearing upon the Mahomedan Law, and the conclusions 
arrived at by the District Judge in appeal have been discussed by the 
learned counsel on either side. 

I should here premise that the case before us is not between two 
Mahomedans, but between a Hindu, who is the creditor, and a Maho- 
medan, the debtor. Section 37 of Act XII of 1887 provides as follows 

“ Where in any suit or other proceeding it is necessary for a Civil 
Court to decide any question regarding succession, inheritance, marriage 
■or caste, or any religious usage or institution, the Mahomedan Law in 
oases where the oarties are Mahomedans, and the Hindu Law in cases 
where the parties are Hindus, shall form the rule of decision, except in so 
•far as such law has. by legislative enactment, been altered or abolished.” 

(2) “ In cases not provided for by sub-s. (1) or by any other law 
for the time being in force, the Court shall act according to justice, 
equity, and good conscience.” 

This cftS6 is governed by tbo 2nd clause of the section, sod tnB Court 
has here to act according to " justice, equity, and good conscience. 

Oases often occur in our Courts where the parties to a suit are of 
-different persuasions, and one of them relies upon the particular law 
which governs him as the inception of his title, and the Court has to con- 
sider that law. Take, for example, a case like this : a Hindu creditor 
•attaches certain property for satisfaction of bis decree obtained against a 

I . 
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Mahomedan ; a Mahomedan female thereupon claims the property as 
being m her possession in lieu of dower, she being his wife. If tbe cre- 
ditor questions her status as a wife, the Court has to determine the ques- 
tion whether the parties were married according to tbe Mahomedan 
liaw bo m the case where a property seized in execution is claimed by 
a Mahomedan as under a gift from the debtor, a Mahomedan, the Court 
has to determine whether the gift is valid according to tbe Maho- 
medau Law. But while the Court goes into these questions, it 
does so. not because the Mahomedan Law applies to the Hindu, 
ut because justice, equity, and good conscience” require that 

u considered. In like manner in tbe case beforo 
L oOj us, we have to consider whether the property which tbe creditor 
desires to sell is still the property of Bikani, and as such is liable to be 
sold for his debts or whether he has made a valid dedication of it as wakf, 
and as such it is inalienable. 

Before considering what may be the effect of the findings arrived 
at ID this case by the lower appellate Court, it will be necessary to see 
what may be the Mahomedan Law on the subject so far as it bears upon 
the particular case before us. 

According to Abu Hanifa, the great Oracle of Mahomedan Juris- 
prudence. as Mr. Hamilton describes him to be in his preliminary 
discourse on the Hedaya, wakf (quoting from Hamilton’s translation of 
the Hedaya, Vol. II, Book XV, p. 334) “signifies the appropriation of 
any particular thing in such a way that the appropriator’s right in it 
shall still continue, and the advantage of it go to some charitable purpose 
m the manner of a. loan. ’ There is a difference of opinion as to whe- 
ther Hanifa considered wakf to be valid, and we find it stated tbafe 
the most approved authorities however declare it to be valid accord- 
ing to him. but since (like a loan) it is nob of an absolute nature, the 
appropriabor is held to be at liberty to resume it, and the sale or gift of it is 
consequently lawful.” But according bo his disciples (Abu Yusuf and Abu. 
Mahomed), Hedaya, p. 335, signifies the appropriation of a parti- 

cular article in such a manner as subjects it to the rules of divine property, 
whence the appropriator’s right in it is extinguished, and it becomes a 
property of God by tbe advantage of it resulting to his creatures.” “The- 
two disciples therefore,” so says tbe Hedaya, “ hold appropriation to bo 
absolute ; and consequently that it cannot be resumed, or disposed of by 
gift or sale, and inheritance also does not obtain with respect to it.” 

The Hedaya then gives (pp. 335 — 337) the respective arguments of 
Abu Hanifa and his two disciples ; it is unnecessary to refer to them at any 
length, bub it may be useful to refer to one of tbe arguments of the two* 

* it is this — There is a necessity for the appropriation being 

absolute in order that the merit of it may result for ever to the appropria- 
tor ; and this necessity is to be answered only by the appropriabor 
^linquishing his right in what be appropriates, and dedicating it solely to 
God, L18iJ which dedication, as being agreeable to law in the same^ 
manner as that of a mosque, must therefore be made in tne same mode.” 

There was, however, a difference of opinion between the two disci- 
j^es in a most important matter in this connection; Abu Yusuf asserting 
that tbe right of property is extinguished upon the instant of his saying- 
I have appropriated ’ (and such is also the opinion of Shafei), “ because 
that IS a dereliction of property, in the same manner as a manumission” t 
Mahomed, on tbe other hand, maintaining that “it is not extinguished 
until he appoint a procurator, and deliver it over to him, and decrees- 
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are passed upon this principle": “ The reason of this,” says Ilcdaya 
(p. 337)> ** is that the right of God cannot be established in an appropriat- 
ed article but by implication, in the consignment of it to his creature ; (as 
a transfer to the Almighty, who is himself the proprietor of all things, 
although it cannot be effected actually and expressly, yet it may be so 
dependency), it therefore becomes subject to the rules of divine property 
dependently, and consequently resembles Zakat and alms gift." 

The jS’ecZaya refers to another difference of opinion between Hanifa 
and Mahomed on the one hand, and Abu Yusuf on the other, and that 
is with regard to the question whether the appropriation is valid unless 
the appropriator destines the ultimate application to objects not liable 
to become extinct. {Hedaya, p. 341). Abu Yusuf maintained that 
“ where the appropriator names an object liable to termination (as if 
he were to say ‘ I have appropriated to Zeyd ') it is valid, and after the 
death of Zeyd it passes as an appropriation to the poor, although the 
appropriator bad not named them. The argument of Hanifa and Mahomed 
upon this point is that appropriation requires an extinction of right of 
property, without a transfer of it, and as this, like manumission, is of 
perpetual nature, it follows that if a thing be appropriated to a fioite 
object, the appropriation is imperfect, whence it is that an appropriation is 
rendered void by making it temporary in the same manner as a sale is made 
void by limiting its duration." The argument of Abu Yusuf in this connec- 
tion was that “ the design of the appropriator is to perform an act of piety 
acceptable to God, and this is fully answered in either case ; because piety 
on some occasions mav consist in the appropriation to a terminable object, 
[182] and it may at other times consist in the appropriation of a thing to 
an interminable object ; the appropriation is valid in both instances. 

The Bedaya deals with another matter, in which there also existed a 
difference of opinion, and that is in regard to the question whether the 
reservation by the appropriator of the whole or part of the property ap- 
propriated during his own life-time of his Amwalid (slave who has borne 
her master a child) or Moddahir (slave who has been promised emancipa- 
tion) is valid. Abu Yusuf was of opinion that such reservation was lawful, 
while Mahomed was of a contrary opinion : he held it to be unlawiul, and 
the Hedaya states (p.349) " such is the opinion of Hillal Kazi and bbailei. 
The argument in favour of Mahomed’s opinion is stated to be— ^ 

“ That appropriation is a gratuitous act, effected in the transier of pro- 
perty to God. bv delivering over the thing appropriated to a mutwalli or 
procurator; (for a transfer to the Almighty, who is himself the propriator 
of all things, although it cannot be effected actually and expressly, yet it 
me.y hQ ^0 dependently) \ and the reserving of the whole or part of the 
income arising from it to his own use is repugnant to this, because the 
delivery cannot be made to himself. The case therefore resembles the 
reserve of an alms gift, and also the reserve of a part of a mosque ; m 
other words, if a person were to assign certain property to the poor, stipu- 
lating at the same time that his right in part of it shall cootinue, the 
alms under such a condition are unlawful ; or if the lounder of a mosque 
Stipulate that his right in a part of themosque shall continue, this opposes 
the legality of the whole foundation : and so also m the case m question. 
The arguments of Abu Yusuf on the point were as follows 
•• Tho prophet was aooustomod himself to consume the rove- 

nue arising from what he had appropriated. Now the use would not at 
any rate be lawful, unless the appropriator had previously stipulated it 
for himself at the time of appropriation ; the prophet consuming the 
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revenue, therefore, argues that ifc is lawful for an appropriator to reserve 
that to his own use. 

Secondhj. — implies the owner of a property destroy- 
ing his right in that property by a transfer of it to God, under some pious 
intention (as was formerly stated), and such being the case, where an 
appropriator reserves a part or the whole of the revenue arising from 
what he appropriates to bis own use, it follows that, in so doing, he 
reserves to himself a thing which is the property of God (not that ha 
reserves to himself what is h?s on'7i), and a person’s reserving to him- 
self a thing whicii is the property of God is lawful ; thus if a man 
build a caravanserai, or construct a reservoir, or give ground for a burial 
place, reserving to himself the right [1833 of residing in the caravanserai, 
or of drinking water out of the reservoir, or of interment in the burial 
place, it is lawful, and so likewise in the case in question. 

Thirdly. — The design in appropriation is the performance of an act 
of piety ; and piety is consistent with the circumstance of a person reserv- 
ing the revenue to his own use, as the prophet has said ''A man giving a 
stihsistence to himself is giving alms.” 

With reference to the last passage just quoted, Mr. Hamilton makes 
the following observation : — 

As where (for instance) a man appropriates the whole of his property, 
thus reducing himself to poverty ; in which case the charity is as effectual 
with respect to him (where he necessarily reserves a suflficiency from the 
product for his own sustenance) as with respect to any other pauper.” 

I have thought it necessary to refer at some length to the Hedaya, 
which is a book of great authority among the Mahomedans, as also to the 
arguments of the learned doctors on the subject, in order to see what is 
the true foundation upon which a wakf, I mean valid wakf, depends ; and 
that is, as I understand it, the dedication solely to God with a pious 
intention, and the total relinquishment of the wakf's right in the property 
appropriated. 

It will be observed that some of the Imams were so very particular 
about this that they held that the ultimate application of the income of 
the property dedicated must be expressly to objects not liable to extinction, 
that the appropriator must sever all connection with the property, and 
that the reservation by him of the income for his own use or for the use 
of his own people during their lives is invalid. 

Baillie in his Digest of Mahomedan Law treats the subject very 
nearly in the same manner as the Hednya does. The book is a transla- 
tion of the Fatawa-Alamgiri, a.ud that treatise in Book 9, Chap. 1, after 
giving the meaning of according to Abu Hanifa, states : — 

“According to the two disciples, is the retention of a thing 

in the implied ownership of Almighty God, in such a manner that its 
profits may revert to or be applied for the benefit of mankind, and the 
appropriation is obligatory, so that; the thing appropriated can neither be 
sold, nor given, nor inherited. In the Ayoon and Yutuma it is stated 
that the Fataiva is in conformity with the opinion of the two disciples.” 

[1843 And then, in speaking of what is called the pillars of wakf, 
the Fatawa-Alamgiri says (quoting from Baillie) that “ the cause or motive 
is a seeking for nearness ; and Baillie, with reference to this passage, iu 
his note at the foot of p. 559 (2Dd Edition), says ' that it is intended to 
refer to .\lmighty God.’ And we find it stated at p. 576 in the Chapter 
•entitled of the proper objects of appropriation,’ that — 
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An aDpi’opriation foi’tboricli alone is not lawful. An appropriation 
for travellers is lawful ; but it is to be applied to the peor amon^ them, 
exclusively of the rich. And if ono should say to perform tlio htiji every 
year with the produce, or ‘ to bestow every year in charity instead of my 
sins of omission’ or 'to pay my debts.’ it would be lawful, if the ultimate 
destination were a perpetuity for the poor.” 

And lower down in the same page it is said “ In the Book of irnkf 
by Hullal, it is stated that an appropriation for the paralyzed is valid, and 
should be applied to the poor among them, exclusively of the rich.” 

In Maonaghten’s Principles of Mahomedan Law, in the chapter “on 
endowments” at p. 69, it is stated ; — 

"An endowment signifies the appropriation of property to the ser- 
vice of God, when the right of the approuriator beomes divested and tbe 
profits of the property so appropriated are devoted to the benefit Of 
mankind.” 

The conclusions I have drawn from an examination of the Hedaya 
are, I think, supported by tbe passages in Baillie and Macnaghten I hsve 
just referred to, and are consistent with certain other passages in Baillie, 
as also in Durr-ul-Mukhtar, Fatawa Kazi Khan, and Path- ul- Kadir (books 
not translated or published in English), which have been brought to our 
notice by the leaimed counsel for the appellant. And in the translation of 
a portion of the Tahtavi which has been supplied to me by a senior 
translator of the High Court. I find it stated, with reference to a text 
favouring a wakf in favour of the rich and tben in favour of the poor, 
that ’ a wakf in favour of the rich exclusively is invalid, because kurhat 
(an approach to God) is required initially, and there can be no wakf unless 
there is benefaction. This is what is given in bho Bahr-ur-Raik from 
Tartusi." 

Bearing in mind the principles I have deduced from the Mahomedan 
Law authorities, let us see how tbe subject has been Cl85j dealt 
with by our Courts from time to time, how have they understood what is 
a dedication solely bo God, and what is a pious intention according bo 
the Mahomedan Law. 

In the case of Moohummud Sadik (1), decided in the year 1798, bho 
law officers, who were consulted, gave their opinion by starting that 
wakf according to tbe opinions of Yusuf and Mahommod (which on this 
point are adopted as law) implies the relinquishing the proprietary right 
in any article of property, such as lands, tenements and the rest ; and 
oonseorating it in such manner to the service of God that it may be of 
benefit to men ; provided always that the thing appropriated be, at the 

time of appropriation, the property of the appropriator, as is specially 

stated in tbe Bahr-ur-Baik." 

The question which the learned Judges in that case had to consider 
was indeed different from the one which is now before us. but I think it 
may be useful to refer to the opinion of the law officers which was given 
and accepted in that case. 

Id the case of Hyatee Khanum v. Koohoom Khanum (2), it appears 
that a deed of loakf purported to dedicate a certain property for tbe pur- 
poses of a mosque, and it provided that after defraying the charges of the 
establishment in keeping up the mosque, tbe surplus of the profits should 
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be divided between the trustee, who in that case was the wife of the en- 
dower, and bis other wives. The law ofiBcers who were consented in that 
case treated this deed as a deed for pious uses. The precise question 
which was discussed in that case by the learned Judges was somewhat 
different, but the ivakf was upheld as regards that share of the property 
which it was held the endower had a right to dedicate. It will be observ- 
ed that the primary object of the ivakf in that case was religious, and it 
was only the surplus left after defraying the charges of the mosque that 
were to be shared by the trustee and the other widows of the endower. 

The next case that I desire to refer to is that of Doed. JaunBeehee v. 
Abdallah Barber (1) decided in 1838. The deed of wakf in that case 
states in the first place that the endower grants [1861 and disposes of the 
property appropriated as a pious dedication to please God, who is above 
all, on the following conditions : — 

I will appropriate as much of the produce thereof as is required for 
my own use unto the said purpose, after defraying the revenue and tuxes 
thereof, and the remainder to bereditable and charitable purposes, and 
my several relatives, that is, my grandson and granddaughter and daugh- 
ter-in-law and daughter’s son and daughter’s daughter who are now re- 
ceiving maintenance, living together united in meals, shall continue to 
receive the same in like manner, and the power of increasing or decreasing 
the number of incumbents according to the increase or decrease in the 
produce will remain with me, and the repairs of the mosque, and salary 
of the moioiizz in the khattcib, and other expenses connected therewith in 
the season of the Ramazan Mabareke and the Eed shall be defrayed from 
the produce, and the person, who is hereafter appointed mntwalli, will 
enjoy the same powers as I myself possess.” (2) 

The document then provides that the endower shall continue mut’ 
tvalli as long as he lives, and also provides for the appointment of succeeding 
mutwallis., and in the third paragraph it states “ after my decease, neither 
my heirs nor the mutwalli will have the smallest right to sell or give 
away or transfer tho abovementioned lands in any manner ; whatsoever 
part thereof is expended in bereditable. charitable, and benevolent purpo- 
ses, shall be disbursed under my own control and direction and it then 
winds up by saying, “ these few words are therefore written by way of a 
voucher of a pious donation to serve as a binding and decisive document 
when occasion requires.” 

The first, and 1 may say the main question, which was raised in 
that case, was as regards the construction of this document : whether it 
was a will or a deed of wakf. Ryan, C.J., thought it right to refer certain 
questions for the opinion of the Law Officers of the Court. The first 
question that was referred was ” whether, according to Mahomedan 
Law, an endowment to charitable uses is valid, when qualified by » 
reservation of the rents and profits to the donor himself during his life.’* 
The third question was “ whether the endower can lawfully constitute 
himself mutwalli or trustee,” and the fifth question was “ whether the 
instrument in question was a will or [187] deed of endowment.” To 
the first question the Law Officers answered as follows: — 

** There is a difference of opinion between Abu Yusuf and Mahomme^ 
touching the wakf or consecration of lands with a reservation and setting 
apart of any portion of the profits and produce thereof for the support of 
the wakif or consecrator. 


(1) Fulton, 345. 


( 2 ) Fulton, S46. 
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Abu Yusuf considers the act legal, and Mahommed deems it illegal. 1892 

The legal opinions of most of the learned uphold the opinion of Abu Yusuf auq. 1. 

which is to be found in the Chulpee or Commentary of the Shurrai 

the Patawa Alamgiri, the Kazi Khan and the Kajji." Fuli. 

The answer to the third question was — Bench. 

“It is lawful for the or oonsecrator to become miUwalli or 

procurator and to reserve the profits of pact of the consecrated lands for his 

own use and his descendants, as will be found in the Hedaya, Kazi Khan, i^*®*)* 

and the Alamgiri.” 


And the answer to the fifth question was “ this paper is a deed of wahf 
Siud not a will.” It would appear that the Law Officers referred in sup- 
port of their answers, among others, to a passage in the Fatawa Alaingiri 
which runs thus : — 

“ Whenever a wahf is made of land or other property, and the party 
making the same reserves the whole of the profits thereof to himself or a 
part only during his own life and after that for the use of the poor, herein 
Abu Yusuf has said. * this wahf is right,’ and the learned of Bulluck (a town 
in Turan) have decided conformably to this opinion of Abu Yusuf, and the 
decisions are in conformity therewith, for to induce persons to toakfs. 
The like is to be found in the Soqrah and the Nesaub, and also in the 
Moojmuraul only,” 

and then referring to the Ghulpee and some other books, it was stated 
that — 

“ In the opinion of Abu Yusuf it is right or lawful for the appropriabor 
or oonsecrator to direct the profits to bis own use and to make himself 
mutivalli, but not right in the opinion of Mabommed.” 

The Chief Justice held that the deed in question was a wakf and not a 
testamentary devise ; and then upon the question whether the appropriator 
and the mutwalli could be one and the same person, and whether the ap- 
propriator could reserve a part of the property so appropriated to his own 
nse for life, the Chief Justice in the first place referred to the conflicting 
opinions of Abu Yusuf and Mabommed, and then held that upon the 
authorities quoted by the Cl^^l Moulvis, the opinion of Abu Yusuf should 
be oonsidered as the better law and sanctioned by the more recent autho- 
rities. The Court accordingly held loakf was good. It will be 

observed that there could be no doubt that the intention of the appropria- 
tor was nioua, and there were various expenses which were enioioed for 
the repairs of the mosque, the salary of the mowuzz, and for the Ramzan 

and Bed festivals. • . . j 

The several members of the family who wore to be maintained 

were expressly mentioned, and the deed does nob bestow tbe income of 
the property to the descendants generation after generation, but the appro- 
priation of a part of tbe income was confined expressly to certain indi- 
viduals therein named. This could not possibly have the effect of creating 
a perpetuity in favour of the family, but upon the demise of the indivi- 
duals named, the whole property would go to charitable purposes. 

In the case of Jewun Doss Sakoo v. Shah Kubeer-ood-deen (1) decided 
by the Judicial Committee, it would aopaar that the grant was a Eoyat 
grant, and tbe produce was to be applied to charitable purposes. The 
deed that the Judicial Ocmmicbee had to consider is the same as was the 
subject-matter of ooatroversy in tbe case of Qadira before the Sudder 
Dewany Adalub (2) ; and h aving referred to the Hedaya and after 

^ (1; 2 M.I.A. 390. (3) 3 SftJ. Rep. 407 (0) ; 543 (N)=6 I.D, (O.S ) 1079. 
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consiJering the conflictio" opinions of Abu Yusuf and Mahommed, and 
also referring to certain Fatioas and the decision of the Sudder Dewany 
Adalut in the case of Kulb Ali Hoosein v. Syf Ali (1), where the Fatwo- 
of the Law Oflicers was to the effect “that the appropriation of land or 
other }irot orty to I'ious and charitable purposes is sufficient to constitute 
7rokf without the express use of tliat term in the grant,” the Judicial 
Committee held that the ecdowineut being a perpetual zuakf, any aliena- 
tion of the property was invalid. 

In the case of Khodahinidha Khan v. Oomutul Fatima (2) the testa- 
tor bad during his lifetime allotted two-thirds of his property among 
certain heirs, and in regard to the remaining one-third he provided 
by a deed that from the proceeds the expenses of religious acts which 
it was incumbent upon him to perform, and which he bad omitted, 
as well as those in connection [189] with the Imambara, should be 
performed ; and the executor was enjoined to perform such religious acts ; 
and then after making certain provisions by way of pensions to certain 
parties, he provided that the surplus should belong to Mussumat Janes 
Khanum, and after her demise, to Tussuduck Hossain. The learned 
Judges held that this was an absolute devise in favour of Tussuduck Hos- 
sain subject to certain trusts and a life interest in Janee Khanum and 
that the deed did nob create a zoakf, for, as they observe, referring to the 
case of Moohummud Sadik (3) “ that the word wakf imports property to 
which the appropriator has relinquished bis right and which is conse- 
crated in such a manner to the service of God that it may be of benefit 
to men.” 

In the case of Dalrymple v. Khoondkar Azeezul Islam (4) it was held 
that“ if an endowment be wholly wakf, i.e., if all the profits arising there- 
from are devoted to religious purposes, the mutiualli is not competent to 
grant a lease extending beyond his lifetime. Bub if the office of mut^ 
wain be hereditary and he has a beneficial interest in the endowed 
property, such property must be considered as heritable property burdened 
with certain trusts.” And in the case of Khaja Siirwar Hossein v. KhajOr 
Syed Hossein Khan{6), where a question was raised whether the property* 
the subject-matter of the suit, ^b.s zoakf or not, the learned Judges defined 
the words " wakf property ” thus : — " Property devoted to the deity on 
relinquishment of proprietary right and they held that the party from 
whom the plaintiff in that case claimed held the property subject only to 
certain trusts, and they referred to the case of Moohummud Sadik in the 
first volume of the Select Beports. 

The next case that I shall refer to is Bibee Kuneez Fatima v. Bibee 
Saheba Jan {Q). There was an ayma grant by a certain Mogul Emperor 
at a quit rent. The learned Judges (Kemp and Glover. JJ.) in delivering 
judgment in the case made the following observations : — “Now it is very 
clear that this is not a grant constituting a zoakf. There is no dedication of 
properties solely to the worship of God or bo any religious or charitable pur- 
poses.” And they held that the grant was to an individual in his own right . 
[1903 and for the purnose of furnishing the means for the subsistence of 
the grantee and nothing further, although the consideration for the grant 
was the charitable disposition of the grantee and the expenses which he 


(1) 2 8el. Rep. 110 (0) : 139 (N) = 6 I.D. (O.S.» 464. (2) S.D.A. (1857), 235. 

(3) 1 Sel. Rep. 17 (0); 23 (N)==6 I.D. (O.S.) 17. (4) S.D.A. (1859). 686. 

(5) 8.D A. (1858), 1028. (6) 8 W.R. 313 (315). 
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at the great Mahomedan festivals for the relS'^? th« ° nm-emonies 

purposes, and ofthe GoveTmeatreveVu^Thr M for these 

in the maintenance of certain soecified relktives 1 

i::d.rh^r;:sis“f;..r “ ir^: 

SS s “ 

one under the Mahomedan w“ endo.vment is m every respect a lawful 

bv Kemn f V. Puhraj Ditarey d/ofiapaU^rte) decided 

posf orfunmrtrnn '"r ° j' «°'3°wnnant was made for the pur- 
an^an fnrfh a® travellers, educating poor students 

and so forth, and where it was provided that from the remaining proGts 

the ‘t"'^ niroumcisions of the members of 

talid Tod Kemn to be provided, the wui/ was held to be 

follows”— ^ ^■’ th^ judgment of the Court, observed as 

We are of opinion fcha*; the mere charge upon the nrotits of 
estate of certain items which must in the cour^se oUime neee" sanlv ceat 

tbev^W 1° °°® particular purposes, ami which after 

whf i! fif 1 original purposes for 

endowment invalid 

lan^ the Mahomedan Law. A person may make an endowment settling 
lands on himself and eojoying the profits during his lifetime, and after 

of support of the poor, the main object 

of the Mahomedao Law being that the profits of the land endowed should 
oe endowed for a purpose which always remains in existence. Now tha 
poor are always [*91] with us, and therefore a man making an endow 
menb and enjoying the profits during his lifetime to go to the poor after 

ni8 death, does not make the endowment for an uncertain or non- 
existent object.” 

It will be observed that in the deed in Question, provision was made 
for the expenses of marriages, burials, and circumcisions of the members 
of the family of the mutwalli. This I take it was a provision confined to 
a certain number of individuals and the charges in reapeeb of which 
must,” as stated by Kemp, J , “in the course of time necessarily cease 
leaving tha whole of tha profits intact for tha original purposes for which 
the endowment was made and the learned Judge expressly remarked 
that the main object of the Mahomedao Law is that the profits of tha 
land should be endowed for a purpose which always remains existent 
This is a decision upon which, as will be seen hereafter, the Judicial Com- 
mittee, in the recent case of Mahomed Ahsanulla Qhowdhry v. Amarchand 
KundAA (8) expressly relies. 

In the case of Doyal Ohand Mullick v. Syed Keramut AH (4) where 
the endowment was created for keeping up a mosque and for certain 



(1) 13 W. R..844 {498)>«4 B. L. B. A. 0. 86. 
(B) f7 0. 4ad«17I;A. 28. 
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charitable purposes, and the deed provided that the appropriator’a son 
and son-in-law should appropriate his goods and chattels to the per- 
formance of the religious and charitable purposes mentioned, and to 
the maintenance of his widow and two female slaves, and that they 
should share the balance between themselves, it was held to be a valid 
wakf\ and Glover. J., in delivering judgment, says among other mat- 
ters : — , , „ , , 

"There might possibly be some question as to whether all the arrange- 
ments made by the testator in the wasiutnama come under the denomina- 
tion of wakf, using the word in its strictest sense as something appropriat- 
ed to works of religion." ^ 

And further on he says, referring to Baillie’s Digest upon the matter, 
and to the fact that a mosque was to be erected and so forth, that that 
Would be a proper object of Mahomedan faith, and therefore a proper 
object of wakf, for it would be a seeking for nearness." 

[I92] In the case of Ganne Kasam v. Hussen Mtya, Rahim- 

tula (1) Melvill, J., in delivering judgment, after referring to the authori- 
ties on the subject, observes as follows : — 

“We think that the balance of authority is strongly in favour of the 
conclusion that to constitute a valid wakf there must be a dedication ot 
the property solely to the worship of God or to religious or charitable 

purposes." 

And later on he says 

" We think that it is necessary in order bo constitute a wakf that the 
endowment should be to religious and charitable uses; and that is not 
sufiBcienb that the mere berm u;afe/ should be used in the grant, io noi 
otherwise would be to enable every person by a mere verbal faction to 

create a perpetuity ot any description." 

There the deed of wakf provided that during the lifetime ol tne 
appropriators. they should live on the property with their families ana 
children, and that they should not be allowed to sell the 
that when anv of the appropriators should die, his wife and cfauaren 
should remain in the house, and so on. This deed was held to ^e invaiia. 

In the case of Falma Btbi v. The Advocate-General of Bombay 
where a certain Mahomedan young lady conveyed property to trustee 
upon trust, upon the condition that during her lifetime the wuswes 
should pay the rents and prohbs to her for her sole and soP^-'^a.te use, ana 
after her death to her children, grandchildren and other 
ever ; that the rents and profits only were to be distributed a 
corpus was to be kept intact ; and that on failure of 
and profits should be expended in charitable purposes, such as expo 
of poor pilgrims, and so forth, it was held by West. J., to const e 
good wakf and as such irrevocable. This case, no doubt, is m 
of the contention of the appellant. On turnmg, however, in 
nection to the decision of the Judicial Committee m °a 
Mahomed Ahsanulla Chowdhry v. Amarchand Kundum it ^ul 
seen that their Lordships regarded some of the observations by Wesc. 

in the case of Fatma Bibi as extra-judicial. if:- fUaf nf Maho- 

ri93l The next case that I should like to refer to is that of M 

med Hamidulla Khan v. Lotful H«a(4). The deed in ® ‘ty jn 

effect that the appropriator had made a wakf of a certain prope 


(i) 10 B. H. o; 7. 

(3) 17 0. 498“17 I-A. 28. 


(2)6B. 49. ^ « ,Ri 

(4) 6 0. 744»8 0. Ii. B. 164. 
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children with the income of the property to have kalhom reeited m a mos- 
que give food to the mollahs. and where the settler reserved to ta^elt an 
option of dealing with the property as a speoia fund tor the 
o^er children, it any. it was held that this did not create a valid luofc/. 

^''"'"■T^mSonTs whether from the contents of the document it could 
reasonably be inferred that a irafc/o.- an endowment tor religioiis 
charitable use was intended. It should also he borne in mind tl^^^^the 
creation of a perpetuity, except for and in connection with the ultimate 
destination of property to such use, would be open to objection. 

And later on he says: — 

■■ It seems to me that unless the ultimate application of the pr^erty 

to religious or charitable use can be predicted with ‘j''® 

deed of settlement, it cannot be said that creaTe^’ 

application to charity, is not wanting and that a valid wakf is created 

[195] In the case of Mahomed Ahsanulla Ghowdry v. 
lumi a . which came before the Judicial Committee, tbe eed purport a 
to dedicate certain properties for defraying the expenses of » 
mus„d and two madraesas and a lodging-house belonging o «|PP~P 
atoi- and it provided that the grantors ^^ree sons should be app^ 

mutwalU in gradation of rank ; that the J®'b^'''°emindari. 

penses of the viosaref and the necessary col.ections o allow- 

should take from the residue his monthly allowance, Pe^V 
ance due to the naibmut walli. natb- al-mamab f7“|“hg ous 

specified in the schedule, and continue to perform of 

works according to custom, and keep his eye to the o J , 

the mosaref ; that the surplus that might be '®'‘ persons 
mentioned expenses should be added to the wakf estate^ ‘^“^n or charge 

getting monthly allowances should have power to 

them in any manner ; and that the mutwalh should baje ‘be power^^^^ 

increase or decrease the allowances of the members of the 'am W a 

as their own salaries. The Judicial Committee observed as ; 

“ Their Lordships do not attempt in this case to lay ®^^^‘^^®ovi- 

definition of what will constitute a wakf, or to e ggttieipent with- 

sions for the grantor’s family engrafted on such aje^tto^ 

out destroying its character as a charitable g ■ to charitable 

by the facts of this case to decide ^glft o P^^P^^y^^'^.^descend- 

uses which is only to take effect after ® ^ conflicting 

ants, is an illusory gift, a point ^ think there is good 

decisions in India. On the one hand their Lo'-dsh ps 

ground for holding that provisions L this point they 

party may be consistent with the gift of it as 

learned Judge’s judgment : , -qtate 

“ We are of PP‘-°“ 

of certain items, which must , lanse will leave the whola 

— l®ir »e orfiirtn " S r^dow^ 

(a) IS W. R. 336. 


(1) 17 0.498 = 17 I. A. 23. 
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Sed*L“aw ” '■'■''“■'id undei- the Maho- 

Thoir Lordships further observed — 

fi»A referred to, nor can they 

tnrt any authority showing that according to Mahomedan Law. a gift is 

good as a wakf unless there is a substantial dedication of the property 
to onaritable uses at some period of time or other." 

And they proceeded to add — 

Their Lordships therefore lock to see whether the property in 
question is in substance given to charitable uses." 

•Then, with reference to the particular deed before them, they observ- 
ed as follows : — 

There is a great deal in the deed which is designed for aggrandise- 
ment of the family property and for keeping it perpetually in the hands of 
the family. The provisions for accumulation in para. 4, the attempt 
to save salaries from alienations and from creditors in para. 5, the 
provisions for appointment of male issue as mutwallis in para. 3, 
coupled with the allowances to other male issue and to wives and daugh- 
ters of such issues in paras. 7 and 8, all indehnite in point of duration, 
ftud, as their Lordships think, intended to be commensurate with the 
^istence of the family ; the direction in para. 7 that new mutwallis 
should bring all the private acquisitions into a settlement, — all these things 
point to the same end. the mere use of property available for the family." 

And later on they say : — 

^ If indeed it was shown that the customary uses were of such 
magnitude as to exhaust the income or to absorb the bulk of it. such a 
circumstance would have its weight in ascertaining the intention of the 
grantor. But the Court in the execution proceedings considered that 
the charitable outlays which he contemplated were of small amount com- 
pared with the property. The Subordinate Judge in this suit does not 
deal with the matter. The High Court says that the plaintiff has care- 
fully withheld evidence as to value, and believes it was much more than 
he represented. For all that appears there is no reason to suppose that 
the charitable use would absorb more than a devout and wealthy gentle- 
man might find it becoming to spend in that way." 

The conclusion at which their Lordships arrived was that the deed 
ID question did nob constitute a valid wakf. 

This decision by the Privy Council was followed in the case 
Cf Rasamaya Dhur Chowdhry v. Abul Fata Mahomed Ishak (1) by 
tl97] SJr. Justice Tottenham and Mr. Justice Trevelyan, and that is one 
of the two cases referred to in the referring order. The language and the 
oontents of the deed, which the learned Judges bad to consider in that 
<%se, were to some extent similar to the terms of the dead now before us ; 
and the Court after reviewing all the previous cases on the subject held 
that the deed did not constitute a valid wakf. 

There are two other oases recently decided in this Court, one, Piran 
V,- Abdool Katim (2), which however, does not really touch the question we 
have to consider in this case ; and the other, the case referred to in the 
vefening order, Meer Mahomed Israil Khan y.Sashti Churn Ohose (3). In 
this latter case the facts were that two Mahomedan ladies were owners of 
ft'Oertain taluq. They purported to make a wdkf of that property by a 
deed.- One of the ladies subsequently died ; thereupon the other became 
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1892 under the terms of the deed the Tnutwalli. She entrusted the manage'* 

AUS. 1. menb at first to her husband, and after his dismissal, to the first two defend- 

ants in the suit by an am-nmkhtarnama. The property was leased out 

Fuld afterwards to the third defendant, who was a brother of the first two 

Bench, defendants. It appears that the zemindar recovered a rent decree due 

on account of the taluq against Kamrunnissa, and the decree nob having 

20 C. 116 paid up, the taluq was sold in execution of the decree at a time 

(F.B.). when Kamrunnissa was dead, and was purchased by the first three 
defendants in the name of the fourth. Thereupon a suit was brought by 
Kamrunissa’s husband, it being alleged that the conduct of the defendants 
in allowing the property to be sold and in purchasing it themselves was 
in breach of the fiduciary position in which they stood, and that, there- 
fore, they were not entitled to retain it, and that the sale itself was a 
fraudulent one. Ameer Ali, J. differed from the District Judge as to 
whether there existed a fiduciary relationship between the plaintiff and 
the defendants, and whether the fiduciary relation that had existed be- 
tween Kamrunnissa and the defendants had come to an end upon her 
death. Upon both these points the learned Judge held for the plaintiff, 
and he was of opinion that it did not lie in the mouths of the defendants 
to say that their fiduciary relationship was one of a personal character, and 
that, [198] therefore, whether there was an actual fraud on the part of th® 
defendants or not, the plaintiff as representing the endowment was entitled 
to demand a reconveyance just in the same way as Kamrunnissa could if 
she had been alive. Having thus decided the case in favour of the plaintiff, 
the learned Judge proceeded to consider whether the view taken by the 
Judge of the Court below as to the effect of the wakf was correct or not. 
With great deference to the learned Judge I should say that he was not 
called upon, regard being had to the conclusion that he had already arrived 
at, to discuss the question of Mahomedan Law that was raised in the case, 
and upon which the District Judge had no doubt expressed an opinion. 
But however that may be, the learned Judge did go into the question, and 
after considering various treatises on Mahomedan Law, he held that the 
deed of tvakf was a valid one. So far as the deed which came up before 
the learned Judges in that case is concerned, I may be permitted to say 
that the conclusion at which they arrived is unassailable, but there are 
various observations in the judgment, the propriety of which has been 
questioned before us, but which I think I am not called upon in this case 

to discuss. 1 . u f 

I have now referred to all the cases which seemed to me to bear 

upon the question that has been raised in the case now before us, and i 
think I may say that all the cases, with the exception of the two cases 
decided by West, J. and Farran, J. respectively, aud with the exception 
pethaps of tbe case in Fulbon^s Report^i all the other cases take but one 
view, viz., that the primary object of the endowment must be eit er 
religious or charitable, and that the intention must be a pious intention m 
the sense in which that expression is ordinarily understood, 
intention to benefit the settler’s family only. If the primary objec 
either religious or charitable, I take it that the dedication is so e y 
God with a pious intention, and that it has the effect of totally extin- 
guishing thewakif's right in the property dedicated. 

So far as the case in Fulton’s Reports is concerned, there « 
pious intention, and although the appropriator reserved to himself tuff 
power of appropriating for his own use whatever amount he might req^e. 
still the remainder was to be applied to charitable and rehgious purpose , 
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theJiin Tht the members D 99] of the family named 

I understand it, in perpetuity, and the whole 

puJ^Mes ^ °° charitable and religious 

The dead of the 4th Aughran 1281 which is now before us in the 

The MtH ' distinctly what is the main object of the endo'wmen^t 

The settler states, I now think it advisable to lav down aocordin<“to 

Xi^the°«heri''^“'’“*' K®i‘'‘^'° ‘u'®® of tl.e properties mentfon. 

nerliehmi “V “““e and memory may be 

bSenfl '^'” aod their descendants may 

partfes miv'^T ° ® “'°®® P‘'°PC‘ t:es. and the pro 

perties may not suffer m consequence of disputes among my sons and 

He then says that he makes 
f undermentioned properties in favour of my two 

sons. etc., and after them the successive descendants of my said sons and 
daughters, and on their death m favour of the poor, the indigent and the 
beggars residing m the town of Dacca.” In para. 1 the appropriator 
says, after ray death whoever may be the nuUwa'li shall, out of the net 
income or balance remaining after payment of the sudder revenue " ^ 

spend Rs. 50 annually in the name of Allah {Le.. for religious purposes) 
and pay Rs. 100 annually to my eldest son, Rs. 100 annually to my young- 
est son, Rs. 50 to each of my said daughters, and Rs. 50 annually to my 
said wife.” The deed then states that the balance is to be added to the 
^ death of his wife, the Rs. 50 payable to her 

18 to be added to the loakf fund ; and that on the death of any of the sons 
and daughters, the money payable to the deceased is to be divided among 
his or her children according to Mahomedan Law, but that in the event of 
any such person dying without issue, the amount payable to him or her 
18 to be credited to the wahf estate. It then provides that none of the 
persons to whom an allowance is made shall be competent to transfer his 
or her allowance, and that the said allowance should not be attached or 
sold in execution of any decree for anybody’s debt. 

The next paragraph provides that the mutioaili for the time being 
ahall use his name as mutwalli on the Mofussil, Hazuri, and Court papers 
connected with oi'operties ; and after meeting out of the income of 
those properties the expenses mentioned [200] above, he shall purchase 
immoveable property with the balance that may accumulate for the 
benefit of the wakf. 

The 3rd paragraph provides that whoever will be the muiivalli shall 
in the name of God give away Ea. 50 in charity bo the poor, and that one 
student must always be maintained. 

The next paragraph provides for the appointment of mutwallis, and 
says that none except soma one or other among the children of the sons 
and daughters shall be mutwalli, and that no outsider shall be appointed 
AS such ; and the fifth and last paragraph winds up by saying that 
after his death th.& mutwallis shall be competent to spend any amount of 
money they think proper for the sake of his salvation. 

Now, no doubt, in thisdeed the word wakf is used, and there is a 
provision in the first paragraph to spend Rs. 50 in the name of Allah, 
and in the third paragraph the mutwalli should give away Rs. 50 in the 
name of God in charity to the poor, and that one student should be main- 
tained ; but the question ' is what was the true intention of Bikani Mia 
when be executed the deed of the 4th Aughran 1281. Was his intention 
to dedicate . the property solely to God or to create a perpetuity in the 
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1892 family ? The Court of first instance, as I have already observed, came 
AUG. 1. to a distinct finding that the endowment v/as nominal. The learned Judge 

for reasons somewhat different from those given by the Court of first 

Full instance has arrived at the same conclusion. He has referred to various 
Bench, circumstances indicating what the intention of Bikani Mia was, and one 
■ — of the arguments used by him is that there was no substantial dedication 
20 C. 166 charitable uses. In this latter respect, I take it, be has only followed 
(F.B.). the decision of the Privy Council in the case of Mahomed Ahsanulla 
Ghorvdhry v. Amarchand Kundii (1), but whether he is right in this or 
not, it seems to me that the Judge has come to a finding that the intention 
of the grantor was not a pious intention, and that the document was never 
intended to be used, and was never acted upon, as a valid wakf. I 
take it that the learned Judge has come to this conclusion upon the 
internal evidence afforded by the deed itself, and with reference to the 
acts of Bikani himself subsequent [201] to the execution of the deed. 
If the question in every case is one of intention, I think that the conclU' 
sion arrived at by the Judge cannot be assailed. The deed was, according 
to the Judge, really a family settlement with a charge upon it to the extent 
of Rs. 75 a year for charitable purposes, and that charge the Judge has 
upheld. I desire here to point out that many of the observations made 
by the Judicial Committee in the case'of Ahsanulla will fit in this • 
and I fail too see how, if the Privy Council were right in that case Can 
it must be taken that they were right), we can hold that the deed before 

us created a valid wakf. , 

It was strongly contended before us by the learned counsel for t e 
appellant that a settlement of property by way of making provision for 
one’s support and for the support of bis descendants, how low soever, is 
itself a pious aud charitable act according to the Mahomedan Law, and 
therefore the deed in question cannot be set aside upon the ground t a 

there was no pious object in view, there being a contingent re veMion o 

the poor ; and certain passages from some of the Mahomedan Law Trea is 
es, especially Book IX, Chap. Ill, ss. 2 and 3 of Baillie s Digest, were 
quoted before us in support of that position. 

These passages might possibly support this view, but that is not the 
view which has been accepted io our Courts, at any rate in this si 0 
India ever since the vear 1798 down to the present time. In wo 
three cases only.no doubt, the w;aA:/ was affirmed when thero was pro* 
vision made for the support of the settler and the members of his family , 
but. as I have already observed, in those cases the persons to D 9 main- 
tained out. of the produce of the property were distinctly mentioned, an 
the property was not to go down to the descendants, how 
leaving the poor a very remote contigent reversion. Abu Yusuf, m one 
of tbe arguments which I have already referred to, said that piety was 
consistent with the circumstance of a person reserving the revenue to n 
own use, because the prophet had said. “ a man giving subsistence to him- 
self was giving alms.” I understand this passage to mean that when a 
property is really dedicated to God. a man might reserve the revenue there- 
of for his own use during his lifetime, and the decision of Mr. *®.|. 
Kemp [202] in Muzhurool Huq v. Puhraj Ditarey Mohapattur W is. 
think, consistent with this argument. However that may be, it seems 
me that the case is different where a person consecrates his property n 
really to God, reserving to himself and to certain persons named 

(2) 13 W, R. 336. 


(I] 17 0. 498 = 17 I. A. 28. 


136 



% 


k 


XI 


BIKANI MIA V, SHUK LAL PODDAK 


20 Cal. 203 


inoome would go to him and tffhio P. a manner that the 

:is,rr:£r€s's 

u- „t*uXuS s: srs". ” ^ » '• •» 

©course ol argument to have expressed himself thus: 


^ - 

his own ZuyTs u“sr ^ 

And Lord Watson is reported to have said :— 

give a oomplete dedication to make a wai/. the deed muse not 

give a mere spe^ swc^essto/tis. 

In the case of Deedar Eossein v. Zuhoor-oon-nissa (2) where the 

OomrldH’'^" T succession according to the Imamiah Law. the Judicial 
Committee, with reference to s. 15. Reg. IV of 1793, observed as follows :— 

th.kf according to the Mahomedan Law. 

that rule should be followed with resnect to litigants of that sect. Such 

c<^?8fcruotion of this regulation, and it accords with the iust 
and equitable prinei ole upon which it is founded, and gives effect to the 
usages of each religion which it was evidently its object to preserve 
unchanged ; we see no doubt therefore that we ought to interpret the 
Regulation of 1793 to adopt the usage or law of each sect, unless there 
heacourseof Judicial decision or established practice to the contrary.” 

[208] In the case of Chotay Lall v. Chunnoo Lall (3), with reference 
to the question of the Hindu law that was raised in the case, the Judicial 
Lommittee said : — 

Their Lordships think that after the series of decisions which have 
occurred in Bengal and Madras, it would be unsafe to open them by giving 
«fitecfcto ariuments founded on a different interpretation of old and obscure 
texta ; and they agree in the observations which are to be found at the end 
of the judgment of the High Court, that Courts ought not to uosettle a rule 
of inheritance affirmed by a long course of decisions unless indeed it is 
manifestly opposed to law and reason. They do not think this rule is 
opposed to the spirit and the principle of the law of Mitakshara ; on the 
contrary, it appears to them to be in accordance with them.” 

And in the judgment in the same case in this Court, Couch C J 
observed (4) — ’ ‘ *’ 

Certainly when we have the various decisions of the Sudder Court 
pon the law which is applicable in this suit, and the decisinn fko 


H 


v^Qrcainiy wnen we nave one various decisions oi tne Judder Court 
^re upon the law which is applicable in this suit, and the decision of the 
High Court at Madras upon a similar law, in which no substantial difference 

kD ba rvnir^fA/? coifh v*AfArAnAA f:n niiAfif.inn 


v^uurD ac iuaaras upon a similar iaw» in woico no suDsnancial differeoce 

can be pointed out with reference to this question, we ought not to un- 

flRtle the law which appears to have been received on this side of India for 

the last 60 years on account of the opinion of a Judge of the High Court 

at Bombay, however learned he may be. The consequences at the 

present time would be most serious. Courts ought always to bear in 

r. mind that it is no light matter to reverse a series of decisions whiV.b 
k. — r : 
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must have beon acted upoD for maoy years and have been regarded as 
declaring what was the law.” 

That being the view which both the Privy Council and this Court 
have expressed more than once, I do not think it would be right now to 
unsettle the law as it has been adopted here for a long series of years, 
merely because there may be texts in the Mahomedan books which 
favour the idea that a settlement upon one’s self and his children in 
perpetuity is a pious act. 

There is one other matter to which I shouid like to refer in this 
connection, although, perhaps, in the view I have already expressed, it may 
nob be necessary bo do so, and it is this — Bearing in mind that the plaint- 
iff is a person of a different persuasion from the defendant, and that the 
Mahomedan Law according to Act XII of 1887, s. 37, is not to be applied 
in this case strictly, but tempered by the rule of justice, equity and 
good conscience, is [204] it right that we should give effect to this deed 
so as to deprive the creditor of his remedy ? It will be observed that 
there is no disposition of the proceeds of the property during the settlor’s 
lifetime. It is only after his death that the income is to be partly 
applied to the payment of fixed allowances and to the small charities 
mentioned, and the balance is to be accumulated bo the credit of the Trust 
Fund. It seems bo me that, at any rate, so far as the proceeds of the 
property during the lifetime of Bikani Mia are concerned, they are soiz- 
able by the creditor for the satisfaction of his debt, and it seems to be a 
matter for serious consideration whecher in a ease like this, where a per- 
son, in the name of toakf, m bkes provisions for his family in perpabuity 
and enjoys the property himself, as before, as owner, it would be just, 
equitable, or consonaot with good conscience that the settlement should 
be a protection against the claim of a creditor of a different persuasion. 

In the view I have expressed, I am of opinion that these appeals- 
should de dismissed. 

As regards the cross-objection to the decree of the District Judge» 
relating to the charge of Rs. 75 a year upon the property of Bikani Miar 
I think that it should be disallowed. By the deel on the 4 bh Aughran 
1281, Bikani did create a valid charge in favour of the poor and students 
to the extent of the amount just mentioned, and there is no reason why 
this charge should not be affirmed. 

Trevelyan, J. — In this first place I think that no question of law 
really arises in these second appeals. There can be no doubt upon thq 
authorities quoted to us at the bar that if it appears from the evidence m 
the case and the conduct of the supposed wakf ihsJi he never had any 
real intention to create a toakf, no such toakf o&n be held bo be created, 
although he may have purported to create one. Apart from the other 
authorities cited, Mr. Ameer Ali at p. 349 of bis Tagore Law lectures apphas- 
to wakfs the principle applied bo Hindu endowments in the case of GungO' 
Narain Sircar v. Brindabun Chunder Eur Ohowdhry (1), and I *8^®® 
with him in thinking that it is so applicable. It was there held that toe 
tests of a bona fide or a nominal endowment [205] are : " how did the 
founder treat this property, or how have his descendants treated it 
has the income of the endowed lands been continuously applied to th 
object of dedication?” 
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waitiV iostanoe has held very clearly that tlie alleged 

nomfna^ °° of ousting a loakf. and that the doeument was a 

nomiaal one, %.e., a mere sham. 

tba oonduet of the alleged wakif about the 
h^ not ■'^■akfnama. The Dish-iet Judge on anpeal 

f *'0 nowhere save ' that 

for not h- 8'™o 'tPOellant 

atv, ?h “‘‘0 mMn-alH is a very lame one, and also 

fo n. ‘ as the mcome consists in part of rents of houses and lands 
Dacca, it is diftcult to conoaive of an individual who really intended 
o make a wakf, being unable to produce a single scrap of paper 
bo show his outlay and accounts. Air. Hill suggested that these 
observations in the judgment were not intended as the Judge’s 
own observations, but as the oontencions of the respondent before him. 

1 do not agree to this. I think they are his observations with reference 
to the contentions which are there set forth. I am borne out in this view 
by the sixth ground of appeal which shews how the judgment was first 
understood by the legal advisers of the appellant. With regard to what 
was done by Haji Bikani Mia, the Judge says— 

The evidence in fact shows that much that is relied on as indicating 

a compliance with the objects stated in the deed are acts which are com- 

bttonly performed by all pious and well-to-do Alahomedans without anv 
coercion.” 

The Judge finds that the portion of the deed as to Rs. 50 for the poor 
and as to the provision for a student has been acted upon, and was intend- 
ed to be carried out from the commencement. As I understand the Judge’s 
findings of fact, this was the only portion which was intended to be carried 
but. As he in effect finds that the main portion of the deed was never 
intended to be acted upon, and that the appellant never treated himself as 
ynutwalli^ but only made those gifts as any other pious Alahomedan would 
bo, Ido not think that the Judge ought to have given any effect to the 
deed, and he ought not to have made the charge which be has made. 
L2063 The circumstances of the High Court case to which he refers were 
entirely different- In that case the Judges gave full effect to the deed so 
lar as in law it could be given effect to, and acted on the assumption that 
the donor intended to make the gift which by the deed he purported to 
make. On the facts found by the Judge, I think be ought to have dis- 
missed in toto the appeals to him. Having regard to the recent Privy 
Council decisions it is clear that we are not entitled in second appeal to 
disturb in any way findings of fact. Although in consequence of the 
findings of fact the question referred does nob, in my opinion, arise in 
this case, and therefore it would not be necessary to express an opinion on 
ib, it is right that we should consider it, as my learned colleagues do 
bot all take the view that Mr. Beighton intendoi to determine the ques- 
tions of fact, in the way in which I think he has determined them. The 
Question referred bo the Full Bench by the Division Bench is whether the 
disposition of the grantor’s property under the deed of the 4tb Aughran 
1281 was a valid waJef of the property dealt with by the deed. The 
learned Judges, who referred this case, give as their reason for refer- 

it, that they are unable to reconcile the case of Meer Mahomed 
larail Khan v. Saskti Churn Ghose (1), decided on the 18bh of March 
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last by Mr. Justice O’Kiuealy and Mr. Justice Ameer Ali, with the judg- 
ment of Mr. Justice Tottenhacn and myself in Rasamaya Dhur Ohowdhuri 
V. AbiU Fata Mahomed Ishak (1). In bU judgment in the case to which 
I have referred, Mr. Justice Ameer Ali points out that the facts in the 
case before Mr. Justice Tottenham and myself do not bear the least ana- 
logy to the case before him. 

He, however, makes observations in that ease which are calculated 
to throw a doubt upon the views expressed in the judgment of Mr. Jus- 
tice Tottenham and myself. 

The terms of the wakfnaina in the present case do not, I think, re- 
semble those of the wakfnamas in either of the cases cited, and after hear- 
ing the argument in this case, I think it would have been possible for 
the referring Bench to have decided this case without referring any 
question to the Full Bench. Although the learned Judges, who refer- 
red this case, have not expressed the point (if any) upon which they 
differ from either of the cases [2073 mentioned in their order of refer- 
ence, I understand that this reference has been made in consequence 
of the conflict between Mr. Justice .\me3r Ali’s observations and those 
made by Mr. Justice Tottenham. 

I agree in thinking that, having regard to the decision of the Privy 
Council, in Mahomed Ahsanulla Chowdhry v. Amarchand Kundu (2), and 
to the decisions of this Court, the xoakfnama in the present case cannot be 
treated as containing valid provisions, and I hold accordingly. I need not 
refer to the cases, as they are discussed at length by my learned colleagues. 

There can be no doubt that in questions of Mahomedan and 
Hindu Law alike, the course of the decisions of the Privy Council and of 
this Court must first be considered. Attempts to disturb the decisions by 
reference to texts and the vernacular writings of ancient lawyers tenaonly 
to unsettle the law and to disturb the rights of persons who have acted 
according to the decisions of the Court. The Mahomedan lawyers of this 
day would be more likely to advise their clients and draw instruments m 
accordance with the view taken by this Court, than with regard to anci- 
ent futwas and text books. 

In a Hindu case, Hori Dasi Dabi v. The Secretary of State for India 
in Council (3), Mr. Justice Louis Jackson says — 

"I confess that it seems to me to be among the advantages foj 
which tbe people of this country have in these days to be thankful, t a 
their legal controversies, the determination of their rights and their status, 
have passed into the domain of lawyers, instead of pundits and casuis s, 
and in my opinion, the case before us may very well be decided on t 
authority of cases without following Sreeuath, Achyatanand and others 
through the mazes of their speculations on the origin and theory of gift. 

I would respectfully appropriate these observations to the present 

ease. 

As I have said, I agree in thinking that the present xoakfnama ^ 
invalid. I also agree in thinking that it is unnecessary to decide the 
question whether a gift to a man’s descendants for ever is good, provide 
there be a subsequent gift to the poor or for other religious or oharitab e 
purposes. I use the word “cbaritable” io [2083 the English sense, as that is 
the sense in which it is used in tbe decisions in English Courts and int e 
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tranalationa into English, We have been invited to use the word "chiri 

^ sense, i.e., to use a word in ano- 

ther language which may mean another thing 

All I need say as to this question is, that alter a long argumant in 
this ease I see no reason to depart from the deoision at which I recently 

° OA«r Cho,odlmn y, Ab,d Fata Mahomed 

Ishak (1). I think that the cases cited clearly show that under the law as 

administered hy thi^s Court a wakf Is only yalld if its substantial object is 
lor a religious or charitable purpose. 

I need only add with reference to the question as to whether any 
number of titles are dependent on 7vak/namas of that description that 
thereia no evidence of such fact before us, that it has not been asserted 
at the bar, and that I have no such experience. 

In my opinion this appeal should be dismissed with costs, and the 
cross-objection should be allowed with costs. 


Prinsep. J. — These five second anneals have been referred to a Full 
Bench by an order of Petheraro, O.J.. and Hill. .J.. of the 4th May last 
The cases admittedly will be governed by tbe same judgment. 

It is stated ip tbe order of reference that “ the only question ” which 
has been argued " before the learned Judges. ” and as it is admitted “ that 
the only question in these cases, is whether the deed, dated the' 4ch 
Augbran 1281 (2), and executed by the defendant Haji Bikani Mia, 
constituted the properties with which it dealt joakf properties within the 
doctrines of Mahomedan Law. ” 


The reason for the reference is said to be that the case of Easamaya 
Dhur Ckowdhuri v. Abul Fata Mahomed Ishak (1), decided by Mr. 
Justice Tottenbam and Mr. Justice Trevelyan on tbe 24th February 1891 
and the unreported case of Meer Mahamed Israio Khan v. Saskti Churn 
G/ioie (3), decided by Mr. Justice O’Kinealy and Mr. Justice Ameer Alt 
on tbe 18bb March last, are contradictory, and that as the learned Judges 
are unable to reconcile the case last cited with that of Easamaya Dhur 
Chowdhry [209] v. Abul Fata Mahomed Ishak (1), they refer to the 
Pull Bench the question whether tbe disposition of the grantor’s property, 
made by the deed of the 4th of Aughran 1281, was a valid 7vakf of the 
property dealt with by the deed.” 

The terms of the original order of reference, which did not leave the 
appeals for tbe final decision of the Full Bench, but made that decision 
dependent entirely on an answer to the question submitted, were not in 
accordance with the rules of this Court, and in this respect the order of 
reference was amended in the course of the argument of tbe learned 
counsel for tbe appellant so as to leave the decision of the appeals to the 
Pull Bench. But even as the cases thu-^ amended were before the Full 
Bench, the reference was not in accordance with the rules of this Court. 
Those rules run thus ; — 

“l. Whenever one Division Court shall differ from any other 
Bivieion Court upon a point of law or usage having the force of law, the 
case shall be referred for decision by a Full Bench. 

*' II. If the question arise in an appeal from appellate decree, the 
CJourt referring tbe case shall state the points upon which they differ 
from the decision of a former Division Court, and shall refer the appeal 
for the decision of a Fall Bench. 
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It has. however, been found convenient, in order to attain the object 
of the decision of cases by a Full Bench, to consider any point referred 
regarding which diametrically contrary opinions have been expressed 
by two Division Benches. Such cases have, however, become rare ot 
late years. If therefore the two cases mentioned in the order of refer- 
ence were contradictory and could nob be reconcile^, there would, in my 
opinion, in the absence of any special circumstances, be no valid objection 
to the hearing of these cases by the Fall Bench. The object of references 
to a Full Bench is to settle the law for the local Court until it shall 
have been otherwise enunciated by a Superior Court, such as that o 
their Lordships of the Privy Council. It is so expressed by Peacocl:. 
C.J. in Prosunno Coomar Pal Ckowdhry v. Koylash Chunder Pal 
dhrv (1). In the case before us, in my opinion— and I express it with 
some hesitation and with every respect to [210] that of the 
Judges who have made this reference — the reference cannot properly mim 
such an object. The case of Rasamaya Dhur Ghowdhuri v Ihul 
Mahomed Ishak (2), is now under appeal to Her Majesty in Council. Ihe 
transcript of the record in that case was forwarded to England eajly m 
September last, and before the vacation, so that an early decision of tnac 
appeal may be shortly expected. Even, therefore, if the law 
tied by two contradictory decisions, it is undesirable that the sebtlemen 
of the point at issue should be complicated by a third decision of greater 

authority, probably, than either of those two decisions, but m itself no 

unlikely'to be set aside by a superior Court, by the hearing of the appea s 
to be considered by the Full Bench. It is not proper that we should cri- 
ticize the law laid down by a Division Bench of this Court which is under 
appeal to Her Majesty in Council, and more particularly when an ear y 
delivery of the judgment of that superior Court may be exoected. Perso 
ally, therefore, on this ground alone. I should have preferred that these 
cases should not be heard by a Pull Bench. Some of “V colleagues, how 
ever, pressed for the trial, and I was therefore unwilling to otter a y 

opposition. 

But on another ground I think that the matter has not been ProPaW 
brought before the Full Bench, and may state that this 

become apparent until the facts of the two cases said to be 

had become known in the course of the arguments of .uja 

For this reason I did not think it necessary to ° .1®® 

ground. In the latter of the two oases. Ameer All, J' P°'"j®^ 

Le facts of the case of Rasamaya Dhur Ghowdhuri v. Abul Fata Mah<m 
Ishak (2) do not bear the least analogy to the ease under b®*®™ 

The learned Judges who have referred the appeals now before u b 
that they were contradictory. But after a careful consideration of tb®s^ 

oases, I have no doubt that the opinion expressed by Ameer Ab.J- 
correct, and that the two cases are not contradictory because the judg 

monts delivered proceeded on different grounds. 

In the case of ileer Mahomed Israil Khanv Sashti (3Ht 

was not absolutely necessary to consider whether the ^ 

was wakf. The fiduciary relation held by the defendant entitled the pi ^ 

iff to a reconveyance of the property 

not as wakf. The Court, however, proceeded afterwards to consider 
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the property was wakf. And os it was pointed out by the learned Advooate- 
nef f of ‘.'’O learned Judges on this part of the case were 

V decision In the case of Basamaya Dhur Ghowdhuri 

I'c .if n ^"■fio’ncd Ishak (1), it was held that there was no dedication, 
as the Oonrt found that the alleged appropriator never really intended to 
pve up his proprietary right in the particular property. The deeds in the 
two oases were, moreover, of an entirely different character and expressed 
en im y different terms. If the Court trying the later case had differed 
om e view of the law in the earlier case on any point raised also 
Detore it 1 aporeheod that the learned Judges would have abstained from 
aettiDg themselves in opposition, hut would, as usual, have submitted the 
particular point for decision by a Full Bench. 


. , such ciroumstanoes, in order to bring this reference strictly 

Within the terms of the rules of this Court, the referring Bench should 

nave pointed out which of these two cases was on all fours with the case 

then before them, and they should then have expressed an opinion that 

the judgment in that case enunciated the law in a manner in which they 
old not agree. 


case of Rasamaya Bhicr Ghowdhuri v. Abul Fata Mahomed 
Ishak U), which is now under appeal to Her Majesty in Council, bears a 
resemblance to the present case, and argument has been addressed to us 
by learned Counsel to show that the law on which that judgment proceeded 
18 erroneous, and is not in accordance with the Mahomedan Law which 
this Court is bound to administer in such cases. This in itself would, I 
think, make it undesirable and indeed improper for us to express any 
opinion in anticipation of the result of the appeal to a superior Court. 


1892 

AUG. 1. 

Full 

Bench. 

20 C. 116 
(P.B.). 


On behalf of the appellant it has been contended that it is the function 
Bench to express its opinion on any point of law even if chat 
opinion be contrary to the law laid down by their Lordships of the Privy 
Oouuoil, and that this Court would be bound [212j to follow such 
onunciation of the law. I cannot for one moment accede to this proposition, 
for it is entirely contrary to the object for which under our rules Full 
Benches formed of a larger number of Judges than the Ordinary Benches of 
this Court are constituted. Instead of settling the law, an attempt to re> 
Open a matter already finally settled by the highest Court would only 
create confusion. To assert or to exercise such a power on Che part of a 
Full Bench would moreover amount to the gravest judicial indiscretion. 

Mr. Woodroffe for the respondents in reply pointed out that, with the 
knowledge of the fact that the point of law argued in this case and raised in 
Rasamaya Dhur Ghowdhuri v. Abul Fata Mahomed Iskakil), wasnow under 
appeal and would shortly be considered by their Lordships of the Privy 
Council, the deoision of this Full Bench contrary to the opinion expressed 
in the former case would not be to carry out the real object of references 
to a Full Benob, but would be an attempt to dictate to the Privy Council 
a view of the law which a larger number of Judges than that constituting 
the Bench in the case under appeal entertain, and thus in some degree to 
embarrass the deoision of the appeal in that case. As I have already 
stated, it is for oonsiderations of such a character that I personally should 
^ave preferred to postpone the trial of those cases until the decision of 
the appeal now before their Lordships of the Privy Council. 
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The mafcber for our deeision in these appeals is simply whether the 
deed of the 4th Aughran 1231 constitutes a valid wakf such as is binding 
under the Mahomedan Law. 

The suits have been brought by decree-holders seeking to attach and 
sell nroperty covered by this deed in execution of decrees obtained against 
the grantor who has constituted himself the mutwalli, the attachment of 
this property in execution of those decrees having been removed on the 
objection of the debtor that the property is not his personal property, but 
wakf and inalienable. ^ 

Both the lower Courts have given decrees in favour of the plaintiffs. 
The Subordinate Judge, as a Court of first instance, found from the 
conduct of the grantor and the terms of the deed itself, that it was not 
the intention of the grantor to make a valid [213] wakf-, that he never 
seriously thought of the total extinction of his descendants and of 
the probable contingency of a reversion to the poor; that he never gave 
any effect to the wakf, but continued to enjoy the property as before, and 
even confessed, before some respectable pleaders, that be had no mind 
give any effect bo the deed. The Subordinate Judge accordingly found 
that the endowment was nominal and no bar bo the atbachtn^mc ^d sa 
of property in execution of the decrees against the debtor. 

Judge in appeal practically affirmed the decree of the first Court ; 
modified it in so far as to hold that a valid charge on the property w 
created by the deed to the extent of an allowance of Rs. 75 only on bebw 
of the poor and students. The District Judge followed the 
the case of Basamaya Dhur Ghowdhuri v. Abul Fata Mahomed 
finding that the terms of the document m that suit were siogul y 
like those of the document before him. and ho added that m fact 
preamble is almost word for word identical. 

The terms of the District Judge’s 
whether he found in concurrence with the first Court {“ 

Law. There is no doubt that he does not differ from the 6^ C“”t 

this resoeet, and in some passages of h.s judgment .t en 

was inclined to concur. Hie attention, however, seems to have bee 
principally directed to the ooneideratioo of Mahomedan Law in oo 
etruing the terms of the deed before him. The argument was distmowy 
raised before the District Judge on appeal by the respondent ® PP ‘ j 
judgment of the first Court, and is set out in h's J^gment. The law 
Judge seems to have confined his attention to what ‘““Ji' 

point in the case, having reference to the judgmsnt of the Privy Gou 
Mahomed AskanuUa Ohowdhry v. Amarcha;nd Kur^u ^2). gj, 

there was a substantial dedication to oharitv m the ease bafor® h<t>a_ 
finding is that there was no such dedication, and inasmu^ *■ was 

Judge expresses no dissent from the finding of the first ^ome- 

Dotthe intention of the grantor to create a valid ^uhongh 

dan Law. I am of opinioo [214] that it must be held that aUho^g 

expressed in a somewhat different form, the finding of the DistnoC 

was in accordance with that of the first Court. 

In this view I think that there is bd 

second appeals, and that the decrees of the Discriob Judge should 

affirmed and the appeals dismissed on this ground. 
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I hava expressed seems to render it unnecessary 
chat 1 should proceed further to discuss the other questions which have 
bean argued before this Full Bench for eight days, in the course of which 
there has bean considerable discussion on complicated points of Mahome- 
dan Law, and their application to cases such as that brought by the 
plamtiffs in these suits. For this reason, and more especially as my 
opiDion ftlrdSidy oxprossdd is not th&t SiCOtiptsd bv soxus of niy other colle^^* 
gues, I think it desirable that I should proceed further with these cases. 

The matters discussed, and on which our opinion has been 
desired, raise the question what is a valid wakf under the Mahomedan 
Law. The extreme position contended for, on the one side, is that it is 
competent to the proprietor of immoveable property to create a ivak/, 
that is, a religious endowment declaring that during his lifetime and that 
of his lawful heirs, such Dersons shall in turn be tnutwcillis of such property, 
having absolute control over all income derived therefrom, but that in 
default of such persons, the escate should go to the poor ; the dedication 
of the proprietorship to God, so as to divest the appropriator, and the 
ultimate bestowal on the poor or some such object, on failure of the des- 
oendants of the appropriator being sufficient to constitute a wakf. 

I think, however, that it is unnecessary to enter into any minute 
consideration of what may or may not be a valid wakf under the Maho- 
medan Law, as obtained from the learned Doctors, because I find that that 
law has been settled by our Courts by a long course of decisions, commenc- 
ing from 1798, and that it is only in recent times, as I shall presently 
show, that there has been any tendency to question the law so laid down. 

The first reported ease on this subject is that of Moohummui 
Sadik V. Moohummud Ali (i), decided by the Sudder Dewany [2153 
Adawlut on the 6th Dicember 1798. The object of the grant in that 
case was the maintenaDce of a durgah, and of the buildings and lands 
attached thereto, the grantee and his heirs having been appointed for the 
superiatendonce of this duty. There is no question that the object of 
this wakf was strictly religious. The next case Hya-on-nissa v. Mofuk- 
hir-ol-Islam (2), decided on the 17th September 1805, related also to an 
establishment strictly of a religious character. In Meer Nusrut Ali v. 
Meer Qasim Ali (3), decided on the 17th September 1805, a religious en- 
dowment was set up, but it was found that there was no assignmenD for 
pious purposes, the property being heritable, and coosoqueotly partible 
amongst all the heirs of the alleged grantor. In Hyatee Knanum v. Kool- 
soom Khartum (4). decided on 4tb September 1807, the endowment was for 
the maintenance of a mosque, and the wife of the appropriator was ap- 
pointed mutwalli, with direction to defray the charges'of the establishment 
out of the profits of the particular property, and it was further provided 
that, out of the surplus remaining after.defraying such charges, she should 
Mserve to herself a 9i annas share, and that the other wives were to share 
in the balance. This was held to be a valid endowment so far as the 
particular share of the appropriator in these properties. In Kulb Alt 
Booaein v. Syf Ali (5) the wakf was for pious and charitable purposes, such 
as the support of religious mendicants and students, and the repairs of 
mosques and other public edifices, the general superintendence being 


(1) lSel. Rep. 17(0.) 23 (N.)*6 I.D. (O.8.) 18. 
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(8) 1 Bel. Rep. 108 iO ) 148 (N.)»6 I.D. (O.S.) 106. 
( 4 ) 1 Bel. Rep. 214 (O.) 266 (K )»6 I.D. (O S.) 210. 
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coDfided to a certain person and his heirs and successors for ever. The 
subject of the grant in Qadira v. Shah Kubeerooddeen Ahmud (1), was the 
well-known religious escabliahnaent atSasseram, and the object of the wakf 
was strictly religious and charitable within the meaning accepted by us. 
u'b . It may be mentioned here that it is only owing to the meaning of this term 
that the difiBculty in a great measure has arisen. 

The case subsequently came before the Judicial Committee of the 
Privy Council on appeal. 

[216] In Abut Hasan v. Haji Mohammad Masih Karbalai (21, 


decided on the 17th February 1831, the endowment was for a cemetery 


a 


monastery, and a shrine, for strictly public or religious purposes. lu 

liT 1 « ^ ^ A % ^ ^ T .1 1 


y , tlLlU cl auilUCt lUL syoUKiuiy puuAiw v*. — 

Muhammad Kasim v. Muham77tad Alum (3) decided on the 30tb July 1831, 
the endowment was of a religious character, the land being dedicated as 
pirotar, that is. for the worship of a saint. In Shah Imam Bukhsh v. Beebse 
Shahcc (4), decided on the 5th March 1835, the object of the wahf 'w&s 
the maintenance oi sudurgak. In chronological order the next case is 
that of Doe d Jauii B(y£bee'v. Abdollah Barber (5), decided in the lato 
Supreme Court in Marcl^l'S38. I propose to refer to this case later on, and 
will therefore proceed to the luext case in order of time, that of Jew;**” 
Doss Sahoo v. Shah A'‘u6ecroodrfjw« (6), decided by their Lordships of the 
Privy CouQcil in 1840. and in thi'^t case the object of the endowment was 
the maintenance of the well knowd Jchankah at Sasseram, a religious and 
charitable establishment which the subject of one of the cases 

in the Select Reports already referred Moulvee Abdoola v. Bajesrt 

Dossea (7) decided on the 19fch July 184'^’ endowment was also of a 
religious character, namely, the maintea'J'’'”®^ ® mosque. In Binder- 
soondree Dassea v. Meheroonnissa Khatoon ^9^^ January 

1853, a claim was set up that a certain poi 

wakf, but it was found that there was no evidence that the 

land was uniformly appropriated as wak/ and ^ Property can be consider- 
ed as such unless it be satisfactorily established 

so appropriated. In Hajee Nooroollah v Meet HosseinK^),^ 

parties were found to be holding separate shares of 

It wakf, wnile they used it for their own private vs'^urposes. The claim 
made that the lands were ivakf was disallowed. In Sirwar 


Khany. Shwnsoonyiissa BegximiXO), decided on the 
arant declared a joint right in all the lineal de^d^oendants of tne 

[217] appropriabor to share without any actual division Xn'f the 

the property with the duties attaching to them as regard^*^^^® 

or the tomb, and it was declared that all such persons n 

share according to their rights of inheritance under 

the proceeds of the endowed property, and all must be heV* ^ ^ 

interest m the general administration of the endowment. Tt#-®®. j in 

^ understand it. the performance of cert^t-iojutm^ 
- •. - J monies given nMy 


, va 9 auu UUO UJUUItl6 giVC^Q CO I ^ „ ATtlV 

dantsofthe appropriutor were burdened with this duty, L^ate 

Alter a due discharge of this duty that they would properly 
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f r Q ■ (N.)=7 I.D. (0 S ) 464. 

(6) lulto ’ “*■ 
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the income of the endowed property to their own private use. In 
Khodahundha Khan v. Oomutul Pativia (1). decided on theSlsb February 
1857, the deed which was set up as constituting a wahf was declared to 
constitute an absolute devise to one Tussuduck Hossain, subject to certain 
trusts and a life interest of Janea Khanum on the surplus proceeis of the 
property, and it was further declared that this deed did not create a wakf 
in the sense in which thai tennis used in Mahomadan Liw. for that 
term, as ruled in Moohummud Sadik v. Moohnmmiid Ali (2) (a case 
already oited by mol, imports property in which proprietary right is 
relinquished, and which is consecrated io such manner to the service 
of God that it may beofbene&t to men. The learned Judges of the Sud- 
dor Court also held that, in interpreting the deed, the intention of the 
person executing it must be look ed to. and that to do so, “ all parts of it 
should be considered in relation to each other, so as, it possible, to form 
one consistent whole. 

In Agh-x Slakim'id Ea^oof Mooshadee v. Ahool Hossein Khan (3). 
decided on the 22nd April 1857, the object of the eudowmaut was stated 
to be solely for religious purposes, for a mosque, an imambara. and for 
repairing a tomb of the grantor’s ancestors, and the appropriator then 
appointed himself superintendent or mutiualli. The only question raised in 
that case was the right of succession to the office of In D.ilrymlpe 

V. Khoondkar Azeezul Islam (4), decided on <he 31st March 1858, it was held 
[218] that where an endowment is wholly wakf, that is, where the 
whole of the profits are devoted to religious purposes, the mutwalii has no 
authority to grant a lease extending beyond the period of his own life, but 
if the office of mutwalh is hereditary and the incumbent has a beneficial 
interest in the heritable estate, the property is vested in the miUwalli and 
his heirs. And it was further held that iu such a case the mulwilli might 
exercise the right to grant leases even in perpetuity In the same reports, 
at p. 1218, in Mahomed Munnoo Chowdree v. Eajra Beebee io). decided 
on the lab July 1858, there was aoparently some interest for the family 
of the alleged eodower. The Court found that the plaintiffs do not style 
the land sued for by them wakf, of which the proprietary right has 
been relinquished, and which has bsen consecrated iu such a manner to 
the service of God that it might be of benefit to men ; that they assert 
that it was their heritable property, the profits being appropriated bo the 
service of the musjid: in other words, that it was an estate of inheritance 
charged with certain trusts. The case was remanded for retiial by 
the lower court in order bo determine the nature of the property claimed, 
whether it be strictly endowed, or whether it was heritable property 
subject or nob bo certain trusts. If it was the former, it was held by the 
Court that its alienation by sale would, of course, under the Mahomedan 
Iiaw, be illegal ; if of the latter description, that it would be heritable and 
capable of being sold. In Bibee Kuneez Fatima v. Bibee Saheba Jan (6), 
decided on the 8bh August 1867, the grant recited that in consideration of the 
oharitable disposition of the grantor and the expenses which he voluntarily 
iaourred iosuoportiog poor students, in giving alms to mendicant® and food 
and eheltor to travellers, the grantor remitted in cbe future payment of 
cesses and reauested the grantee to give the grantor the benefit of bis 
prayers. This was held not to constitute a valid wakf, as there was no 
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dedicatioD of properbios solely to the worship of God or bo any religious or 
charitable purposes. 

The next case is that of Khajah Hossein AH v. Shazadee Hazara 
Begum (1), decided on the 25th August 1869. Prom the terms of the deed, 
as set out in the judgment of Mr. Justice Markby, [219] it appears that the 
object of the wakf was the care of travellers and the poor, the main- 
tenance of certain specified Mahomedan festivals, and afterwards for 
the personal expenses of the appropriabor as well as for his family. The 
main, if nob the only, issue in that case was simply whether the property 
under mortgage was a proper subject of wakf under the Mahomedan Law; 
and this was allowed, no question being raised, nor indeed could be pro- 
perly raised, as to the validity of the wakf in other respects. The pri- 
mary and substantial object of the wakf was of a religious and charitable 
character. The next case is that of Muzhurool Bug v. Puhraj Ditarey 
Mokapattzir (2), decided on the 2nd March 1870, and this case is deserving 
of special mention, because a portion of the judgment has been quoted 
with approval by their Lordships of the Privy Council. In describing the 
njafe/ it was stated that the “ primary objects with which the lands are 
endowed under the Mahomedan Law, and which are the only objects, are 
to support the mosque and to defray the expenses of worship conducted in 
that mosque. . . It is first provided that from the profits of the endow- 
ed lands the mosque will be repaired and lighted and furnished on certain 
festivals ; that travellers are not to be allowed to go away hungry; that an 
establishment, including a Muazzun, or caller bo prayers, and other neces- 
sary servants of the mosque, are to be kept up; that mendicants are bo 
have alms given to them ; that a certain numbar of poor scholars are bo be 
educated in Arabic, which necessitates the employment of a teacher; and 
lastly that from the remaining profits the expenses for the marriages, 
burials, and circumcisions of the members of the family of the mutwalU 
were to be defrayed. This was to be done after the primary objects for 
which the endowment was made, and which objects have been already 
detailed above, were fully accomplished.” 

The judgment proceeds in these terms : — 

” We are of opinion that the mere charge upon theprofits of the estate 
of certain items, which must in the course of time necessarily cease, being 
confined to one family, and for particular purposes, and which, after they 
lapse, will leave the whole profits intact*for the original purposes for which 
the endowment was made, does nob render the endowment invalid under 
the Mahomedan Law. A person may make an endowment settling 
land on [220] himself, and enjoying the profits during his lifetime, and 
after his lifetime, devoting the profits to the support of the poor, the mam 
object of the Mahomedan Law being that the profits of the land endowed 
should 1)6 endowed for a purpose which always remains in existence. Now, 
the poor are alwavs with us. and therefore, a man making an endowment, 
and enjoying the profits during his lifetime, to go to the poor after his 
death, does not make the endowment for an uncertain or non-existent 


b * * 

In this case the family of the mutwalli was provided for after the 
religious and charitable purposes for which the wakf was created had been 
satisfied, or, to repeat the words of the judgment, “This” (that is the appli- 
cation of funds to the family) “was to be done after the primary objeoM 
for which the endowment was made were fully accomplished.” In l/oy^ 
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Ohund MuUich Vi Syud Keramtit i4ii(l), in which case Mr.Justiee Kemp was 
again 0110 of ths Judges, decided oq tho 30t>h June 1871, the same view 
was taken. The object of the appropriation was stated to be “ tho setting 
apart of a piece of land for the ultimate site of a mosque, anil for the pre- 
sent use of Mabomedans as a place of meeting on the great festivals of their 
religion where the Koran might be road and charitable doles made," and 
these objects were held to constitute a valid wakf when accompanied by 
a solemn dedication to God. Tne next case on the subject is that of The 
Advocate General v. Fatima Siiltani Begnm (2) decided on tho 2l8t Feb- 
ruary 1872. The wakfnamx U described as reciting that the appropriator 
had built a mosque in Bombay, and “declares that he thereby makes a 
legal, firm and clear endowment of tho whole and every i.art of bis 
garden, etc., in favour of the mosque, and that such endowment is 
made in such way that whatever income derive! from the girlon, etc., 
there may be remaining, after deducting their exoeoaes, shall hn expended 
in making the necessary repairs and in defraying the expenses of 
the mosque, and if after defraying such expenses there should be any 
surplus, then that surplus should be expended in defraying the expenses 
of the mourning of the founder, the chief of the martyrs. " It then 
provides that the guardianship of the mosque rests with the endower 
during the term of his natural life, and after his decease it rest^s with any 
one of his relations who may be intelligent and [221] of goad reputation, 
provided he shall be resident in Bombay, otherwise the guardianship shall 
rest with any Shiraz merchant of good reputation. The suit related to 
the appointment of a muiwalli, but the tvakjnama shows tha^ the endow- 
ment was strictly for religious and pious purpases, although the appro- 
priator and his descendants were in turn appointed mnlwallis, and as such 
to attend bo the distribution of the nroceeds of the endowment. Similarly 
in Abdul Gamine Kasam v. Hus&en Miya Rahimlula (3), it was held on the 
3186 January 1873, that to constitute a valid wakf there must be a dedica- 
tion of the property solely to the worship of God or to religious and pious 
purposes. The deed in that case which created a wakf of ceriaiii property 
in favour of the donors and their family and children did not constitute a 
valid wakf. 

The next case is that of Mahomed Hamidulla Khan v. Lotful Huq (4), 
decided on the 2nd February 1881. In that case there was an assign- 
ment of a share of certain properties for a mosque and its expenses, and 
ouji of the remainder, specified shares were stated to have been made wakf 
in favour of each of two daughters and their respective descenlants in 
turn so long as they existed, and on their failure these properties were to 
be aopliel to the poor and needy. It was held that the shares of the pro- 
perties given to these daughters and their descendants did not constitute 
a valid wakf, and they were made liable bo sale for the debts of the ladies. 
The other share in the properties which was given for the maintenance of 
the mosque remained untouched. In Luchmiput Singh v. Amir Alum (5), 
decided on the 3rd July 1882, the wakf was created for the expenses of a 
mmjid and a tomb, the servants of a certain Asthan and for performing 
oertain worships at the tomb, and certain relations of the appropriator 
were appointed mutwallis. Provision was also made that certain debts 
Bhould be first paid, and it was declared that the manager should after- 
ward? apply the property towards the religious uses created and the 
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maintenance of the settlor’s grandsons and their male issues, and it was 
held that the subject of the wakf first stated, [222] that is. for the main- 
tenance of the mosque and the tomb, were all distinctly religious, and, to 
some extent, involved charity to the poor; and further, that the subse- 
quent direction that the manager should maintain the future 
descendants of the wakf did not necessarily change its character. The 

tuakf was accordingly maintained. . oo .q 

In Jagatmoni Choivdrani v. Ramjani Bibee (1), decided on the id‘Jna 

February 1884, the wakf was for the purpose of the maiutenance of the 
mosque and a raadrassa, and the proceeds from the property aopropriated 
were divided into three portions— ^rd for the expenses of the maintenance 
for the mosque, 'Jrd for the maintenance of the madrassa, and the remain- 
ing ard for the maintenance of the mutwalli. Tlie wakf in this case & so 

was confirmed. 

Of the other cases decided by this Court, it is necessary only to men- 
tion the two cases cited in the order of reference. We have, moreover, 
two cases decided by the Madras High Court to which special reference is 

unnecessary. rr- . i. rru« 

There are, next, two cases decided by the Bombay High Court, in® 

first was decided by —Fatmabibiv. The Advocate-General of Bom- 

bay (2). The other case was decided by Farran. J.—Amrutlal Kahdasv. 
Shaik Hussein (3)— in which the last-mentioned case was followed. ^ In 
reference to these oases which proceed on a somewhat different principle 
from all the cases previously cited, and support the argument on behalf ot 
the appellant in the cases now before us, their Lordships 
Council in Mahomed Aksanulla Ohowdhry v. Amarchand Kundu (4) ppinj 
out that " the observations of Mr. Justice West are ot an extrajudicial 
character, as the case in which they ware uttered did not raise the ques- 
tion.” There is. lastly, the decision of the Judicial Committee of the 
Privy Council in the case last mentioned, in which the intention of the 
appropriator in the creation of the wakf was hold to bo of vital impoi 
in deoidiDg wbother the deed sec up constituted a valid endowment, ana 
it was hold in that case that as there was no reason bo suppose tbac 
the charitable uses provided for by the deed would absorb more 
[223] a devout and worthv Mahomedan gentleman might find it 
ing to spend in that way, there was no indication of any intention to 

constitute a valid wakf. . .. 

In the case of Doed. Jaun Beebne v. Abdallah Barber f6) the matter 

to which the attention of the Court was directed was the objection taKO 

that the deed did not constitute a valid wakf, but was rather a , 

executed under the name of wakf as a device to divert the , 

inheritance under the Mahomedan Law. The Court, °® ° 

from the terms of the first question pub to the Liw 0®°®^®' 
the endowment as one to charitable uses, but doubted whether i 
valid when qualified by a reservation of the rents and profits 
donor during his life. The opinion of the Law Officers on this and 
the other questions referred goes somewhat upon the terms of t^ose q 
tions. No doubt the Mahomedan Law Officers consulted n 

to be a valid wakf. But no objection was taken, nor was the ques 
considered by the Court itself that a settlement of that nature was 
a dedication to God or for the service of man in so far 
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provided in the present iostAnoe for the maintenance of the appropriator 
and his family with an obligation to .'ipply an undefined portion 
of the proceeds to certain religious purposes. It is noteworthy, 
too, that in the deed in that case power was given to the appropri- 
abor to increase or decrease the number of those who were, as members 
of the family, entitled to receive maintenance acoording to the increase 
or decrease in the produce. I did not therefore regard this case as any 
serious interruption to the current of cases decided by the Sadder 
Dewany Adawlut. So far. then, it appears from all the cases in our 
reports, commencing in 1798, to the present time, with the exception of 
the two oases in the Bombay High Court and the case in Fulton’s Reports 
which can be distinguished, that the primary and substantial object of 
every wakf which was recognized as constituting a valid endowment, was 
the maintenance of some religious institution or to carry out some charit- 
able purpose in the ordinary signification of that term. Whenever there 
was provision made for any other object, such as the support of the 
anpropriator or anv tnemberof his family, it was always of a subsidiary 
[224] character, and in such cases it was regarded as constituting a 
special charge on the proceeds of the endowed land after the original 
object was satisfied. 

There is no case in which a wakf was allowed in which the primary 
objectwas the maintenance of the appropriator and bis family and his 
descendants except in one of the cases cited in which the jyafef was dis- 
allowed. Having regard, then, to the current of decisions which have 
settled the law at least on this side of India, I should not be prepared 
to adopt anv now view of the law unless it were laid down by some 
higher authority than one of our Indian Courts. I would Quote here the 
remarks of their Lordsbips of tbe Privy Council in Chotay hall v. Chun- 
noo Lai (l), “that after the series of decisions which has occurred in 
Bengal and Madras, it would be unsafe to open them by giving effect to 
arguments founded on a different interpretation of old and obscure texts, 
and “that the Courts oughtnot to unsettle a rule (of inheritance) affirmed 
by a long course of decisions, unless, indeed, it is manifestly opposed to 
law and reason.” The view of the Mahomedau Law pressed on us at 
the bearing of these anpeals is certainly new to our Courts, and 1 
may say that I have no recollection during a long experience of its 
over having been addressed to me. It certainly has never found any 
place in any of our reports, nor can we find in any of our reports cases 
where wakfs founded on the principles which we are asked to adopt were 
over brought before oar Courts. U is almost impossible to account for 
the absence of any such case, if the view now pressed on us has been 
oxtenaivaly recognized and adopted; for cases are constantly arising m 
Which endowments as wakf are set up in bar of execution of dwrees for 
debt against the attachment and sale of properties held by a Mahome- 

’l6 has been stated that if the law as hitherto laid down bo adopted, 

it will affeob numerous large and valuable estates, but no authority has 
been given for this statement, and I am certainly not aware of any 
BUoh oases. It seems to me rather that if the law be changed it wou d 
have a very serious effect on titles acquired on the strength of the hitherto 
reopgnized law in this respect founded generally on sales m exe- 
cutions of decrees held [223] by our Courts in which claims as wakf 
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have been disallowed. The only effect upon existing titles of a re-affirm* 
ance of what appears to me to be the existing law laid down by the Courts 
would be to operate as a warning to persons holding estates under such 
settlements that such estates cannot be protected by a given religious or 
charitable dedication from the usual legal liability for debts incurred by 
them. 

It has been contended by the learned Advocate-General that in the 
decision of this and other similar matters, involving a consideration of the 
Mahomedan law, and equally Hindu Law, in which our Courts have 
been required to observe such laws, if one of the parties be not of one of 
those religions, the Courts in applying such special law should be 
guided by principles of justice, equity, and good conscience. It is 
unnecessary, perhaps, to express any opinion on this point for the pur- 
poses of the appeals before us in view of the conclusion at which I have 
arrived. But it is a matter for serious consideration whether under what 
may be termed a family settlement, providing that, on default of any 
member of such family, the proceeds of the property under settlement 
should go to the poor or to any other charitable or religious purposes, the 
members of such family should, by a strict application of che Mahomedan 
Law be exempt from being compelled bo pay their lawful debts and thus 
be assured of a regular certain income. 

I have discussed the question connected with the Mahomedan Law to 
be administered by our Courts relating to wakf, because considerable 
argument has been addressed to us on this point, but, as I have already 
stated, on the main questions the appeals must fail, since on the findings 
of the District Judge, no second appeal lies, and it becomes unnecessary! 
in my opinion, to answer the question referred to us. 

In regard bo the objection raised by the respondent to the order of 
the District Judge, allowing a charge of Bs. 75 for the poor and students, 

I find that such a charge was allowed by the Judges of this Court in 
Mahomed Ahsanalla Chowdhry v. Amarchand Kundu (1), and was not set 
aside by their Lordships of the Privy Council in the judgment as reported 
in L. R., 17 Ind. App. 28. I see no reason, therefore, to disallow it m 
these appeals. 

[226] Petheram, C.J. — The plaintiffs in this suit are the holders 
of a decree against the defendant Haji Bikani Mia for Rs. 3,448-2 annas 
8 pie and inforesb, and in execution of it attached certain properties as be- 
longing to him and being in his possession. Upon this, he applied for bhs 
release of the property, on the ground that it does not belong to him, but 
is a portion of awakf estate of which be is the mutwalli. 

The application was allowed, the property released, and the present 
action brought to set aside the order of release and to obtain a declara- 
tion that the property is liable to attachment and sale in satisfaction of 
the plaintiffs’ decree. , 

The question is whether a deed executed by Bikani Mia, on the 4bii 
of Aughran 1281 (19th November 1874), and registered by him in the 
Registry of Dacca, was effectual to create a valid wakf of the propertied 
dealt with by it, and so to render them inalienable. The instrument m 
question was executed shortly before Bikani Mia set out on a pilgrimage 
to Mecca, and at the time of its execution he was in possession of sufficien 
property, over and above that dealt with by the instrument, to satisfy e ^ 
debts which he had incurred or for which he was liable at the time. 
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ceed^^ MOitibg tha reasons for its execution the instrument pro- 

/ J <30 lieraby make a permanent wak/ of the undermentioned proper- 
ties m favour of my two sons, my four daughters, and my wife, and after 
tbem the successive descendants of my said sons and daughters and their 
descendants, and on their death, i.c., in the ease of my said sons and 
daughters dying issueless, iu favour of the poor and indigent and the 
beggars residing in the town of Dacca. Taking the said wakf nroperbies 
out of my ownership and possession I hold them in possession as mut- 
ioallt under the terms of this wakf. As long as I shall live. I mvself shall 
continue to he tha mntwalli, and as such shall do everything according 
tc the terms of the said 7oakf. On my death my two sons, Sriman Abdul 
Rahaman Mia and Sriman Abdul Sobhan Mia, shall, as hereinafter pro- 
vided. be appointed mutwallis in my place.’* 

The instrument then provides that the mutwallis shall always 
bo selected from Bikani Mia’s descendants, that after his death 
the mutwallis shall be competent to spend anv amount of monev 
they think proper for the sake of his salvation, and that after 
his death they shall in every year give away Rs. 50 in charity and 
maintain one student ; that they shall pay Rs. 50 a year to the 
[227] wife, and Rs, 100 a year to each of the two sons, and Rs. 50 to 
each of the four daughters and to the descendants of each of these six 
persons until they are exhausted, and that the residue of the income shall 
be accumulated by the mutwallis for the purpose of increasing the 7 uakf 
estate. 

The Subordinate Judge, before whom the suit came in thoCrst instance, 
decreed it on the ground that the transaction was a nominal one, and 
could not have been made with any real intention that it should be acted 
upon. 

The District Judge has, as I understand bis judgment, considered 
the question solely with reference to tbe construction of the deed, and has 
come to the conclusion that it created a valid wakf or endowment to the 
extent of Rs. 75 a year, that being tbe amount specifically allotted to 
charities, and that, subject to a charge for that amount, the properties 
are alienable, notwithstanding tbe execution of tha instrument by the 
owner. From bis decree the defendant appealed to this Court, and the 
plaintiff filed a cross-ohjection to the allowance of the charge for 
the Rs. 75 a year. Tbe appeal came before a Division Bench 
which consisted of Mr. Justice Hill and myself, and upon the argument 
the plaintiff relied on tha judgment of Tottenham and Trevelyan, JJ. iu 
the case of Rasamaya Dkur Ghowdhuri v. Abul Fata Mahomed Ishak (1), 
in which case, as I understand tbe judgment, the Division Bench held 
that a wakf or oonsecration must be for the benefit of a body which from 
its nature cannot fail, i.e . for tbe public or for some class of the public, 
and that though tbe consecration may be subject to a condition by which 
the uaufruot of the consecrated estate is reserved partially ^ temporarily 

for the benefit of particular individuals, such condition or reservation 
must not be of such a character as to render the grant for the benefit 
of tbe permanent body inoperative and illusory, and that a condition that 
tbe whole income of tbe consecrated estate should be paid to the members 
of A particular family so long as any member of it remained, in existence, 
wonld have that effect. 
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The defendants relied on the judgment of O Kinealy and 
Ameer Ali, JJ. in the case of Meer Mahomed Israil Khan v. Sashti 
[228] Qhurn Ghose, not yet reported (1). In that case, as I understand the 
judgment, the Division Bench held that *' A loakf or consecration may be 
for che benefit of a body of beneficiaries, which must from its nature bo 
permanent, hut such body may be made up of difierent classes which may 
enjoy the income in shares or one after the other, and some of which may 
from their nature be of only temporary duration ; but if there is included 
in the entire body of beneficiaries some class which from its nature cannot 
fail, the wakf is valid, and the property inalienable from the date of the 
wahf QT dedication. ” 

Wa were unable to reconcile the principles laid down in these two 
cases, and we thought, and I think still, that the present case must be de- 
cided in accordance with ono or other of those principles, and that the only 
course open to us was to refer the matter to the decision of a Full Bench. 
We accordingly referred to this Bench the question whether the disposi- 
tion of the grantor's pronerty made by the deed of the 4th of Aughran 
1281 was a valid wakf of the property dealt with by the deed. 

The reference was afterwards amended by us at the suggestion of 
some of the Judges of this Bench by adding the words, we also refer 
the decision of the Special Appeal to the Full Bench, and this Bench is 
now called uoon to answer the question referred to it by the Division 
Bench and to dispose of the appeal. 

The Mahomedan Law-books which have been principally relied on in 
the argument are the Hedaya, which was written about 1196. and was 
translated by Mr. Hamilton at the request of Warren Hastings, and the 
Fatawa Alamgiri which was commenced in 1656 by order of the Emperor 
Arungzeb, and parts of which were translated into English by Mr. Bailhei 
and form the book known as Baillie's Digest. A description of these 
two books and of their value as authorities will be found in the Introduction 
to Motley’s Digest, op. 267 and 289. The subject of wakf is dealt with m 
Book 15 of the Hedaya, vol. II, p. 334. Hamilton’s translation, and Book 
IX, Chapter8l,2, 3, 4. 5and6of Mr. Baillie’s work. If wo were called 
upon to decide the question as to which the two Division Benches of this 
Court have differed, upon what we [229] find in the Mahomedan boo s 
alone, I think it would be very difficult to arrive at a oonolusion, as there 
are passages in the books which may be cited in support of either view , 
but this part of the law has been the subject of many judicial decisions 
in our own Court, and is, I think, concluded by the judgment of the 
Committee in the case of Mahomed Ahsanulla Chowdhty v. Amatc 
Knndu (2). In that case the deed is not set out in full in the report, but 
Lord Hobhouse in delivering the judgment of the Committee describes it 
as follows : — 

“ At tbo outset of the deed the grantor adverts to his age 
coming death, and says — I hereby appropriate and dedicate as *fisabill%M 
wakf in the manner provided in the paragraphs mentioned below the pro 
perbies now in question and other property there described — for defraying 
the expenses of the brick-built musjid of my grandfather, Jorip Mahome 
Chowdhry, at my own family dwelling-house in the village of Paragmpore, 
and of the two madrassas at my own ancestral homestead, and my lodging 
house in the town of Chittagong and sadir warid (persons coming and 
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going), and I pray to God that He may in his meroy accept and preserve 
the game for ever for being applied to those purposes. 

The ‘paragraphs mentioned below' are 13 in number. 

Paragraph 1 appoints the grantor's three sons to be miUwallis of 
the wafcf properties in a gradation of rank, and it contains seme very 
elaborate instructions respecting the management of the property. 

Paragraph 2 runs as follows : — 

The miUtoaili after payment of the proper expenses of the mosaref and 
the necessary costs of collections of the zemindari and the salaries of 
mookhtarsand other servants and the expenses of litigation and thelike, and 
all other charges which may be iocurred on the occurrence of any pnril or 
emergency, out of all kinds of income and urohts of the endowed pro- 
perties, according to the long-standing practice, shall take from the residue 
his own monthly allowance, pay over the allowance due bo the naib- 
mutwaUi &nd naib-id-maniah and my daughtersas specified in the schedule, 
and continue to perform the stated religious works according to custom. 
He shall, having regard to the provisions contained in the first paragraph, 
keep his eye to the legitimate objects of the masaref, and not commit 
extravagance and waste or practise fraud in connection therewith. The 
balance that may be left after meeting the above-mentioned expenses shall 
be kept in a proper, that is to siy, a safe place under the supervision and 
management of all the three persons.' 

The schedule provides Rs. 100 par month for the first mutivaUis, 
Rs. 90 for the second, Rs. 80 for the third, and Rs. 30 for the daughters. 

[230] ' ‘Paragraph 3 provides for the succession of muttvallis in case 
of retirement or death. It is very inaitificiallv expressed, and in some con- 
tingencies might be difficult to apply. But for its bearing on the construc- 
tion of the deed, it is sufficient for their Lordships to say that in their 
judgment it was meant by its framer to provide for a perpebualsuccessioo 
of some of the male members of bis family as to be appointed 

either by existing mutwaliis, or by a Committee, or by an officer of 
Government. 

“ Paragraph 4 provides for the addition to Ihewakf of surpluses occur- 
ring under para. 2. 

Paragraph 5 declares that the persons getting monthly allowances 
shall have no power to assign or charge them, and that creditors shall have 
no claim against them. 

“ Paragraph 7 declares that if ‘ the mutwaliis ' have sons exceeding 
three in number, for those who are not mutwaliis, the mutwaliis shall fix 
a monthly allowance. Those persons are to live on their own earnings in 
professions, trades or service ; bub when any one becomes a mutwaliis he 
is to bring into the wakf all the property he has got. 

“Paragraph 8 provides that if ‘any one ’dies leaving no sons, his 
wife end daughter shall receive allowances. It then continues — ‘ It shall 
be competent to the mutwaliis, having regard to the income and expendi- 
ture of the wakf properties, to proportionately increase ordecreise these 
allowances as well as their own salaries and those of the other salaried 
persons, and no one shall be able to raise any objections to the sanoe.” 

The Committee held that the disposition made by such a dee i was 
not a bona fide dedication, and did not render the property inalienable, as 
its real object was not a charitable one, but was to make arrangements 
for the aggrandisement of the family and to make the property inalienable, 
ftnd it being esbablished that a settlement for these purposes is not valid 
fts a wakf according to Mabomedan Law, it mast follow that the wakif's 
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. ^ I primary object of the settlement, as, if 

It were, the natural effect and object of such a settlement would be bo 
keep the estate in the family and so to provide for the maintenance 
and aggiandisement of the family, and on the authority of this" case 
I think that it must now be held to be settled law that a wakf or con- 
secration must be in the first insbance for the benefit of a body which 
frcm its nature cannot fail, t,e., for the public or for some class of 
the public, and that though the consecration may be subject to acondi* 
and*^ consecrated estate is reserved partially 

or C 2313 temporarily for the benefit of particular individuals, such condi- 
tions or reservation must not be of such a character as to render the grant 
for the benefit of the permanent body inoperative or illusory. I do not, 
however, think it necessary in the present case to express any opinion 
whether a condition that the whole income of the consecrated estate should 
be paid to the members of a particular family, so long as any member of 
it remained in existence, would have the effect of rendering the grant for 
the benedc of the permanent body inoperative or illusory. This is the ques- 
tion upon which their Lordships of the Privy Council declined bo decide ; 
it is one of great importance, and upon which Mr. Justice AmeerAli informs 
me many titles in India depend. A perusal of the Mahomedan books which 
I have mentioned has created in my mind the impression that at the time 
when they were written such dispositions were treated as valid, and I 
think that at the present time the weight of authority, as far as the deci- 
sions of the Courts established by the English Government are concerned, 
is in favour of their validity, and as it has been argued on behalf of the 
plaintiffs that their view is supported by the current of authority, I think 
it well to see what the decisions on this question have been, though in the- 
result I do not propose to express any opinion upon it. 

In the month of March 1838 the case of Doe d. Jaun Beebee v. 
Abdollnh Barber {!) was decided by Sir E. Ryan, C.J. and Grant, J. after 
consultation with the Mahomedan Liw Officers ; the material parts of the 
dead in that case were as follows : — 

hiTst. Whereas the aforesaid lands subject to rent are situated in 
the Town of Calcutta. I will appropriate as much of the produce thereof 
as is required for my own use unto the said purpose, after defraying th& 
revenue and taxes thereof, and the remainder to heredltable and chari- 
table purposes and my several relatives, that is, my grandson and grand- 
daughter and daughter-in-law and daughter’s sou and daughter’s daughter, 
who are now receiving maintenance, living together united in meals, shall 
continue to receive the same iu like manner, and the power of increasing 
or decreasing the number of incumbents according to the increase or de- 
crease in the produce will remain with me, and the repairs of the mosque 
and salary of the Mowuzz in the Khattab and other expenses connected 
therewith, in the seasons of the Bamazan Mabareke and the JEed, shall be 
defrayed [2323 from the produce, and the person who is hereafter appoint- 
ed mutwalU will enjoy the same powers as I myself possess. 

Second. — I will continue mutwalli as long as I live, and on my 
decease my daughter’s son Abdollah, son of Shaikh Joomun, inhabitant of 
Calcutta, will become mutwalU ; after the said Abdollah, one from among 
my relations who is the most fit and possesses integrity, temperance, in- 
telligence and respectability, and appears most deserving. 
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deoease. neither my heirs nor the muiwalli will 
have the smallest right to sell or give away or transfer the abova-mention- 

manner; whatsoever nart thereof is expended in heredit- 
^ purposes, shall bo disbursed under my own control 


The Court held that the appronriation was valid and the property in- 
^lenable. In the case of Fatma Bibi v. The Advocate- General of Bomb.iv (l). 
Mr. Justice West held that a deed, the material por;,ion of which is as 
follows, ccmstituted the property dealt with by it wakf a,Qd inalienable — 
1- Upon trust during the lifetime of the plaintiff, to pay the rents 
and profabs of the said premises to the plaintiff for her sole and separate 
use, without power of auticipation. 

2. Upon trust after the death of the plaintiff, to pay the re?tts ayid 
profits of the said premises to such one or more exclusivelv of the others 
or other of the children or grandchildren or other the descendants of the 
plaintiff, at such age or time, or respective ages or times if more than one. 
m such shares and with such future and executory or other trusts for the 
benefit of the said children or grandchildren or other descendants, or 
some or one of them, with such provisions for their maintenance and edu- 
cation either at the discretion of the trustees or trustee for the time being 
of the said indenture, or of any other person or persons, and uoon such 
condition with such restrictions and in such manner us the plaintiff should 
by deed or will appoint, and, in default of any such direction or appoint- 
ment, and so far as no such direction or appointment should exband, 
upon trust to pay the said rents and profits to and amongst the children 
or grandchildren and other descendants of the plaintiff for and during the 
term of their natural lives or the life of any of them, in such shares and 
proportions and in such manner for their maintenance or education, or 
otherwise as the said trustees or trustee for the time being should think 
fit. Provided always, and it was by the said indenture agreed and de- 
clared, that its object was to make such a settlement of the said premises 
that the rents and profits thereof should alone be divisible amongst the 
children, grandchildren and o\>hQT descendants of the plaintiff for ever. 

[233] “ 3. Id the event of there bsing no children, grandchildren or 
other descendants of the plaintiff, or, there being such, in the event of 
such child or other descendants dying without leaving'any child or children, 
upon trust to stand possessed of the said premises and of the rants and 
profits thereof in trust for the said Mahomed Ali bin Mahomed Ameen 
Bogay and his heirs to be devoted by them to charitable uses according 
.to the law of Mahomedans, either in paying the expanses of poor and 
indigent pilgrims going to Mecca, establishing charitible institutions, in 
-donations to and building mosques, in payment of the funeral expenses 
(or marriage expenses) of poor peonle, in sinking wells or constructing 
tanks, or in such other manner as the said Mahomed Ali bin Mahomed 
Ameen Bogay, his heirs, executors or assigns should think fit." 

In the case of Amrutlal Kalidas v. Shaik Hussein (2) Mr. Justice 
Parran held that a deed the material portions of which are as follows 
constituted the property tvakf and inalienable : — 

“The third defendant Shumsudin in hie written statement admitted 
the mortgage to the plaintiff. He, however, alleged that by a wakfnama 
or deed of endowment, dated 17th May 1871, Miya Bundu (the father of 
the three defendants) gave the property in question, together with three 

(1)6B. 4Q. (2) 11 B. 492. 
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other properties* to his heirs and descendants for religious and charitable 
purposes, and declared that the office of mutwalli should be held by his wife 
Asha Bibi and the second defendant, with power to delegate the said office 
to whomsoever they should choose ; and be further declared that after 
deducting all outlays in respect of the said properties, the said mutwallis 
should divide the annual income thereof into four regular shares, and 
make over one of such shares to each of the three sous and their respec- 
tive descendants for their expenses, and out of the remaining share pay 
half thereof to his widow Asha Bibi, and the other half to his sister 
Shaban Bibi; and it was by the said wakfnama further declared that, if 
none of the heirs of the settlor should survive, the income of the whole of 
the property should be distributed among Mahomedan fakirs and indigent 
people ; and further, that the said properties should not be sold or mort- 
gaged by any one ; and that if any one should seek to do so, then tbe 
claim should be null and void." 

In the case of Mahomed Hamidulla Khan v. Lotful Huq (l) Mr. 
Justice Morris and Mr. Justice Tottenham heli that a deel of which 
the material portions are as follows did nob create a valid wakf, and 
that the property was alienable : — 

“I have assigned eight annas of the above mentioned endowed pro- 
perties for the mosque built by me. and the expenses thereof. Out of the 
remaining eightannas, I have made7t»afe/of four annas in favour of Mussu- 
mat [234] Jamila Khabun alias Dhun Bibi. daughter of my daughter, and 
her descendants, as also her descendants’ descendants so long as they may 
continue to have offspring ; and when they no longer exist, then in favour 
of the poor and needy. I have made wakf of tha remaining four annas 
in favour of my daughter Bibi Budruonessa and her descendants as also her 
descendants’ descendants how low soever, and when they no longer exist, 
then iu favour of tbe poor and needy. - * - Afber payment of the 

Government revenue and the collection charges, etc., and after deduction 
of the mutwalli's towliai right from the proceeds of the above-mentioned 
endowed properties, the surplus, whatever it may be, shall be divided as 
follows : — i.e., four annas thereof shall be given to Jamil i Khatun alias 
Dhun Bibi, and four annas thereof to Budi*unnessa Bibi, inasmuch as four 
annas share has been endowed in favour of each of the said ladies, etc. 

"Golam Sharuff appointed his wife Nosima Bibi as the first mutwalh ] 
on her death, the mutwallis were to be Dhun Bibi and Budrunnessa Bibi, 
the first defendant, ‘both of whom will got tbe towUat right in two equal 
shares. Ono of the male descendants of each of these two Mussumats, so 
long as such descendants may continue to have offspring, shall be appoint 
ed as mutwalli of the endowed properties, and each of the two mutwalUs 
so appointed shall get the towliai right in two equal shares’.” 

There are many expressions to be found in the various oases on this 
subject, which indicate that, of late years at all events, the opinion of 
many of the Judges has been that only such dispositions of property as 
would come within the meaning of charitable dispositions in the ordinary 
English meaning of tbe words would consiitute valid wakf, but I believe 
the four cases I have cited are the only ones in the books in which the 
question is decided whether a reservation of the income of the consecrate 
estate for tbe benefit of a family so long as it existed would render the 
grant for a charitable purpose inoperative and illusory, and inasmuch as 
ir jhree out of these four cases it was held that the dedication was vaUi 
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fine weight of authority is m favour of that view. 

It now vamaiaa to coasider whether the consecration in the present 

Inlh « h i-eservatioDs out of the grant for its benefit are of 

thfn\- pantitseif inoperative or illusorv. I 
M ff that the disposition oftbeiraj/ properoy which the grantor intended 
to efifect by this dead was not for [233] the benefit of the poor of Dacca, 
which isthepermanant body mentioned in the deed, but was merely for the 
aggmndt^sement of his own lamily and to render the property inalienable. 
Ituiok that his mtantion as shown by the deed was that the sum of 
about Rs. 75 only should be espeoded in charity— of about Rs. 400 in the 
maintenance of the family, and tint the remainder should be accumulated 
with the object of creating a great estate, and if this view of the meaning 
of the deed is correct it is manifest that its object could not have been 
to benefit the poor. It is said that the meaning of the clause which 
gives the mutwalUs power to spend whatever they might think fit for the 
benefit of the grantor’s soul is in effect a power to spend the whole Income, 
after deducting the R3.400, upon the poor, but reading the deed as a whole,' 

I cannot think that such was the grantor’s meaoipg I think his intention 
was to create a great family estate, and I do not think such a purpose 
IS one for which a valid wakf cm be created within the doctrine lai<l down 
by the Judicial Committee of the Privy Council. My answer to the first 
.question referred to this Bench is that the disposition of the grantor’s 
property made by the deed of the 4hh Aughran 1281 was not a valid 
io<xkf of the property dealt with by the deed, and as bbat is, in my ouinlon, 
the only question in these appeals. I think chat the appeals should be 
dismissed and the cross-objections alio wed with costs in all Courts. 

According bo the opinion of the majority of the Judges, the result will 
be that the appeals will be dismissed with costs and the cross-objection 
win also be dismissed, that is, the order of the District Judge relating to 
the* charge of Rs. 75 a year on the property of Bikani Mia will be main- 
tained with costs in proportion. 


A, A, 0, 


Appeals dismissed. 


20 C. 236. 

[236] APPELLATE CIVIL. 

Before Mr. Justice Macpher.wn and Mr. Justice Beverley. 


Bashi Chundbr Sen {Plaintiff) v. Bnayet Ali and another 

{Defendants).* [5th August, 1892.] 

Estoppel —Purchaser at execution sale — tiepresentative — Mortgage by alleged benainidar 
—Evidence Act (/ of 187-i,J s. 115, 

E. being to posaessinn of the documents of title, mortgaged land toj the plain- 
tiff. JR? and his father borrowed money from one R, who obtained a decree 
against A, and purchased the land at the execution sale. To a suit for foreolo.sure 
of the plaintiff's mortgage against and B. the lower Court» held that A was 
the tine owner, but the lower appellate Court did not decide whether the 
plaintiff's mortgage was a valid tranesetion. 

• Appeal from Appellate Decree No 1399 of 1891 against the decree of Baboo Babi 
phundra dangooty. Subordinate Judge of D.tcoa. dated the 16tb of May 1891, affirm. 
>ng the decree of Baboo Asbatosh Baoerjee, Muosif of that dietriot. dated the 3Ist 
Januniy 1890. 
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Held, on second appeal, that R acquired the property adveraoly to A, and not 
as his representative, and that there was no estoppel against him. 

Dinendronath Sannial v. Ramkumar Ohose (1) and Lala Perhhu Lalv, 
Mylne (2) followed. 

Held, further, that it was not necessary to decide whether the plaintiff s mort- 
gage was valid as against 4, the plaintiff not having raised the ques^on in 
liwet Court, but that, assuming the mortgage to be valid, the onus did not lie 
upon B to prove that the mortgage was not binding upon A. 

Bhugwan Doss v. Upooch Si'tgh (3) observed upon. 

FR., 39 C. 513=16 C.L J. 369 (375) = 16 C.W.N. 475(480) = 13 Cas. 698 (702) ; 11 
Bom.L.R. 26 I29)=5 M ti.T. 928; Expl. and Disappp., 10 O.L.J. 150-1 mo* 
Cas. 264.] 

Bnayet Ali, the defendant No. 1, on the 6th January L876, bor- 
rowed from the plaintiff the sum of Rs. 150, and as security for the repay- 
ment of the money with interest mortgaged to him the landed property 
specified in the plaint. On the 22nd August 187S, the principal and interest 
remaining unpaid, Bnayet Ali borrowed a further sum of Rs. 30, and exe- 
cuted another deed of conditional sale in favour of the plaintiff to secure 
the sum of Rs. 250 with interest. The documents of title relating to the 
land and the kabuUyat of the tenant were deposited with the plaintiff at 
the time of the execution of the first deed. 

[237] On the 18th April 1876, Bnayet Ali and bis father Ahmad Ah 
borrowed money from the defendant No 2, Rabat Baksh, and executed a 
ban 1-note in his favour. In 1877 Rabat Baksh obtaioed a decree against 
them, and on the lObh December 1878, purchased the property at tne 
execution sale and obtained possession in due coarse. Previous to the sale 
Ahmad Ali claimed the property as wakf, and on the claim being disallowea 
in the execution proceedings, he afterwards brought a suit against Kanat 
Baksh which was dismissed. 

The plaintiff being unable to recover the money due upon bis ^ 

filed, in the year 1880, a petition of foreclosure, under Reg. X 
1806, against Bnayet Ali and Rabat Baksh, and notices (as he 
were issued to the defendants. Subsequently be filed the 
against Bnayet Ali and Rihat Baksh, alleging that the year oresctibe 
the Regulation had expired and that the conditional sale had become con- 
clusive, and praying in the alternative (in case the Court did not ^hin 
proper to declare the sale conclusive) for foreclosure under the Trans 
of Property Act. 

Bnayet Ali did not appear, but Rabat Biksb contested the case o 
the ground that B layat had no rigffb to the Und, Ahmad bsing the re 
owner, and that his own title as purchaser at the execution sale ougn 
prevail. He also alleged that the mortgage by Bnayet Ali to the plain 
and the proceedings under the Rjgulation wore fraudulent and coUusiv 

The Court of first instance held that Ahmad, and not Bnayoti was t 0 
proprietor of the land in suit, and that he was in possession of t 

Rabat Baksh purchased it and was pub into possession through the Oo • 
The Court further found that the plaintiff’s deeds reprosentad a genui 
transaction on his part, but that he had advanced the money 
suflScient enquiry, and that the proceedings under the Regulation 

defective. , . . . fho 

Upon appeal the plaintiff contended that Ahmad, having - 

land in the name of his son, and having allowed Bnayet to deal wijh * 
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his own property, was estopped from showing the nature of the 

transaotioD. 

The lower appellate Court, without deciding as to the bona Mas of 
th© plaintiff s morfcgage, bald that Ahmad Ali was the real [238] owner 
and upon the question of estoppel observed— " It does not appear 
that it was with the knowledge and consent of Ahrnal Ali that 
his son Enayeb borrowed money from the plaintiff on the security of the 
land iQ suit. There is nothing to show that Ahmad allowed his son to 
deal with the land as his own. Besides, the position of the second defend- 
ant is different from that of an ordinary assignee. He is the purchaser 
of the right, title, and interest of Ahmad Ali in the disputed land at a 
sale in execution of a decree, and I do not think that he is precluded froui 
showing that in point of fact Ahmad, and not Enayet, was the real owner.” 

The plaintiff appealed to the High Court principally upon the ground 
of estoppel. 

Baboo Harendra Narayan Mif.ra appeared for the appellant. 

Baboo Durga Mokun Das and Baboo Tarakishore Choivdhry appeared 
for the respondent KahatBaksh. 

The judgment of the High Court (AIacpherson and Bevbrley, JJ.) 
•was as follows : — 
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JUDGMENT. 

This is a suit for possession of property the mortgage of which is said 
“to' have been foreclosed under Reg. XVII of 1806, or, if the proceedings 
-under that Regulation are found to be defective, as they have been, for 
foreclosure under the Transfer of Prooerty Act (IV of 1882). 

On the 6th January 1876, the first defendant, Enayet Ali, the son 
-of Ahmad Ali, mortgaged the proportiv by way of condioional sale to the 
plaintiff for a sum of Rs, 150. In July or August 1878 he received a 
farther advance of Rs. 30, and executed a fresh deed of the same charac- 
ter to secure that sum, as well as the principal and interest due under 
the first deed. Title deeds, consisting of a kobala by which Enayet Ali 
ie said to have purchased the land, and some kabuliyats, were made over 
wbbQ the first transaction took place, and have been produced by the 
-plaintiff. In 1876, Enayet Ali and his father, Ahmad Ali, borrowed some 
money from the second defendant, Rabat Baksh, who got a decree against 
them in 1877, and in December 1873 brought this property to sale in 
-Execution of his decree and purchased it himself. The sale was preceded 
l)y a claim on the part of Ahmad Ali that the property was jvakf and 

saleable. This was rejected, and a [239] suit which Abmad Ali after- 
wards brought to have it declared that the property was loakf was also 
dismissed. 

Both the Courts have found that Ahmad AU was the true owner, 
and on this ground the lower appellate Court has confirmed the decree of 
the li^unsif dismissing the suit without deciding whether the mortgage 
‘by B'layet Ali bo the plaintiff was a bonz fide transaction. 

It is contended for the aDpellaat (the plaintiff) that the Subordinate 
Judge has not properly deilt with the case, and that he ought to have 
’fo'uiid that there was a good mortgage by Baayet Ali, and that the 
rhbpondent was estopped from denying Enayet Ali’s title. 

Wo think that as against the respondent there is no estoppel. As 
pdiht'ed Dinendtonaih Sannialy. Bamkumar Gkosfi (1), a purchaser 
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at a sale in execution of a decree is in a different position to a purchaser 
at a private sale, and acquires the title of the judgment-debtor, not 
through the judgment-debtor, but by operation of law and adversely to him. 
In Lala Parbhu Lai v. Mylne (l) it was also held that a purchaser at 
an execution sale is not the representative of the judgment-debtor, and 
is not estopped by the conduct which would estop the latter from denying 
the title of the person through whom title was claimed by the other side. 


But an estoppel is only a matter of proof. If the plaintiff could take 
advantage of it, the effect would be to prevent the defendant from deny- 
ing the title of Enayet AH and to establish in that way the plaintiff’s case. 
The plaintiff could, however, establish his case equally well by proving 
that his mortgage was good as against Ahmad Ali, whose title the defend- 
ant had acquired, and in the opinion of both the Courts established. 
If be had a good mortgage on the property when it was in the bauds 
of Ahmad Ali he had, we conceive, apart from any question of estop- 
pel, an equally good mortgage when the property passed to the de- 
fendant. But the plaintiff set up no such case as that. He asserted 
the title of Enayet Ali, the defendant asserted that of Ahmad Ali,. 
and they went to trial on the issue whether the property belonged 
to the one or the other. That being so, the plaintiff cannot now 
[240] raise a case which was not raised or put in issue in the lower Courts. 
Had the suit been against Ahmad Ali, it might have been sufficient for 
the plaintiff on the issue as to ownership to prove a mortgage by Enayet 
Ali under circumstances which, if not rebutted, might bind Ahmad Ali. 
But the defendant as purchaser at an execution sale had no knowledge of 
the circumstances under which Euayet AU made the mortgage, and he 
was entitled, if the plaintiff intended to rely on them, to have the question 
put in issue and fully enquired into. If we allowed the point to be taken 
now, we should have to remand the case for that purpose. The case is nob- 
one in which, even if we could, we should be disposed to show any 
indulgence. The plaintiff has remained silent for nearly 10 years, and 
W 0 cannot suppose he was ignorant of the title set up by the defendant 
or of the litigation by which he secured it ; even after the written state- 
ment was filed he did not ask for an issue on the question whether his 
mortgage was good as against Ahmad Ali. 


In aU the cases cited by the appellant, with the exception of Bhiigy^an 
*oss V. Upooch Singh (2) and Poreshnatk Mukerji v. Anathnath Debio) 
16 contest was between the true owner of the property, as plaintiff or 
afendant, and a purchaser from his benamidar. They do not, therefore, 
pply to the present case ; nor do the two excepted oases apply. 1“ 
ise of Bhugwan Doss v. Upooch Singh (2) it was found that although s 
ame of the benamidar was used, the mortgage was in fact effected by 
ae true owner, and in the other case it was held that a mortgagee wbo 
'ould be estopped by the representation of his mortgagor was not placea 
1 any better position by his having purchased the mortgage property a 
sale in execution of the decree which he had obtained on his mortgag 

3nd. 


Some reliance was placed on a dictum of Phear, J., in the 
kugwan Doss v. Upooch Singh (2), as showing that the onus 
fendanb to prove that the mortgage was not binding on ^ 

e dictum, though applied to that case, referred to one m which the ^ 


(1) 14 0. 401 


(2) 10 W. R. 186. 
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owner was contesbing an alienation by his henamidiir. alroacly ohsorv- 
ed, the defendant is nob a representative of Ahmad Ali. 

[24y In the view taken we may assume that thoro was a i-oal mort- 
gage by Enayeb Ali, and it is unnecessary to remand the case to have tiuit 
point determined, 

t i.-t.i*’ Ifisbly argued that as the mortgage carried with it a guarantee 
of title, some relief should be given as against the mortgagor ; bub no such 
rehet was asked for in the plaint, and it is too late to ask for it now. We 
dismiss the appeal with costs. 
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20 C. 241 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice. liaucrjee. 


Gosto Behary Pyne and another {Defendants Nos. 1 and 2) v. 
Shib Nath But {Plainti^ and others (Defendants Nos. 3. 4 

and 5)/ [20th July, 1892.j 

Sale for arrears of rent — Patni sale— Mortgage security, conversion of— Surplus sale 
proceeds, charge of mortgagee xipon— Charge — Transfer of Property Act {IV of 1882) , 
s, 78. 

A patai taluk having been sold for arrears of rent under Regulation VIII of 
1819, the surplus sate proceeds held in deposit in the Colleotorate were drawn 
out at intervals by the holders of money decrees against the patnidars. The plaint- 
iff. who held a mortgage of the taluk, sued to recover from these decree-holders 
the amount of his unsatisfied claim. Two of the defendants pleaded that, over 
and above the amount taken by them, there remained in deposit sufBcient money 
to satisfy the plaintifi, and that the other unsecured creditors who bad drawn out 
this balance should alone be held liable. 

Beld, that the surplus sale proceeds were to be regarded as the shape into 
which the plaintiff’s seouzity was converted, and as before such conversion the 
security could not be split up into parts, the plaintifi was entitled to realise the 
balance due to him out of the whole of the surplus, as otherwise his security 
would be diminished. 

tP., 17 P.R. 1907 = 2 P.L.R. 1908 = 67 P.W.R. 1907 ; R.. 33 A 708 (726l=8 A.L J 
854 = 11 Ind. Gas. 145 (151) ; 33 M. 429 (434) = 5 Ind. Gas. 92 = 20 M.L.J. 330 
(336)=7 M.L.T. 143 ; 10 G.L.J. 150 = 1 Ind. Gas. 264; D , 14 G.W.N, 186 (189; = 

5, Ind. Gas. 70.] 

One Kbairat Ali Sheik, the predecessor of the defendants Nos. 6 to 
11, on the 18tb December 1878 borrowed from the plaintiff the [2423 sum 
of Bs. 6,000 upon mortgage of a patni mebal lot Cbiladingi and other 
properties. On the 25tb July 1883, the accounts being adjusted and 
Bs. 2,600 being found due to the plaintiff, Kbairat Ali borrowed from 
him a further sum of Rs. 6,400 upon a further mortgage bond being exe- 
cuted. The debt remained unpaid, and upon Kbairat All’s death the 
plaintiff sued the defendants Nos. 6 to 11 and obtained a decree on the 9th 
May 1888, for the sale of the mortgaged properties. On the 14th May, 
however, lot Cbiladingi was sold in the Collectorate under Reg. VIII of 
1819 for the zamindar’s patni rent. After payment of the patni rent and 

• Appeal from Appellate Decree, No. 1331 of 1891, against; the decree of J. Craw- 
ford, Esq., District Judge of Hooghly, dated the 7th of May 1891, affirming the decree 
of Baboo Eedar Nath Mojoomdar, Subordinate Judge of that district, dated the 20(h of 
May 1890. 
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costs a surplus of Rs. 6.564-12-3 remained in deposit in the Collectorate. 
The plaintiff applied to the Subordinate Judge for the attachment of the 
surplus sale proceeds, but his prayer was refused on the receipt ot ^juba- 
Icari from the Collector stating that there was another attachment, bubse- 
quantly the defendants Nos. 1 to 5. who held money decrees against 
defendants Nos. 6 to 11, drew out the whole of the surplus m the foUowiao 
manner On the 30th November defendants Nos. 1 and 2 drew out 
Rs. 1,995*2; on the 14th December defendant No. 3 drew ^out 


Rs. 2.493-2-3, and on the 21st December defendants Nos. 4 and o drew 
out Rs 2 076-8. The plaintiff then proceeded to execute his mortgage 
decree against other properties. A balance of Rs. 3,150^-12 remaining 
due to bim upon the mortgage bond, the plaintiff brought this suit to have 
it declared that the whole of the surplus sale proceeds were subject to hia 
Uen, and praying for a decree for Rs. 3.150-12 against the defendants Nos. 

1 to 5 in such proportions as the Court should think fit. 

The Court of first instance held that the plaintiff’s mortgage li(m was 
transferred to the surplus proceeds by the operation of s. 73 of the Trau^ 
fer of Property Act (IV of 1882), that the plaintiff had a right to follow 
the surplus sale proceeds, and that the defendants Nos. 1 to 5 were la 
for the amount claimed in proportion to the sums respectively drawn ouo 
by them from the Collectorate. From this decision the defendants Nos. i 
and 2 appealed and contended {inter alia) that as there was 
left in the C Electorate on the SOch November after they bad drawn ou 
the amount of their money decree, which sum was more than s^iaoient w 
satisfy the plaintiff’s claim, the other defendants [2)3] who bad subae 
quenbly drawn out the balance, Rs. 4,669-10 should salone have been held 
liable. The lower appellate Court held that the whole of the 
deposit was subject to the plaintiff’s lien, and that the 
entitled to resort to any and all of the defendants Nos. 1 to 5 for payme • 
The defendants Nos. 1 and 2 appealed to the High Court. 

Dr. Rashbehartj Ghose an! Baboo Jogesk Chunder Dey appeared to 

the appellants. . 

Baboo Srinaih Dass and Baboo Karuna Sindhu Mookerjee appears 

for the plaintiff-respondent. 

JUDGMENT. 

The judgment of the High Court (MacpheesON and BaNEHJEB, JJ-) 

^ANERJBE^ .1.— This was a suit brought by the plaintiff-respondent 
who held a mortgage of a oatni taluk, which has subsaquently ^ 

for arrears of rent and free of the mortgage, to recover from the prioc ^ 
defendants the surplus proceeds of the patni sale which they have 
satisfaofcioa ot decrees held by them against the defaulting 

The defence of the defendants Nos. 1 and 2, who are the ^PP®" , 

before us. raised (amongst other points not necessary now ‘o ^ 

this : namely, that as there was left sufficient money in ^®PP® .S ^le 
Collectorate over aod above the amount taken by them, they are no 

for the plaintiff’s claim. ^afAndants 

The Courts below have disallowed this contention of . “ifig, 

Nos. 1 and 2. and the only point argued in thU olaioi 

whether the defendants are liable for auy portion of the miefii 

when the money taken by them out of the surplus 
enough in deposit in the Collectorate to enable the plaintiff to re 

mortgage debt from it. 
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Tha provision of the law bearing on the aubjecfc is to be found in s. 73 
of the Transfer ofProparby Aot (IV of 1882), which enacts that "when 
mortgaged property is sold through failure to pay arrears of revenue or 
rent due in respect thereof, the mortgagee has a charge on the surplus (if 
any) of the proceeds, after payment thereout of the said arrears, for the 
amount remaining due on the mortgage, unless tlie sale has been occasioned 
by some default on his part." It is not denied that a literal construction 
L244 j of this section would give the mortgagee a claim on the whole and on 
every part of the surplus proceeds ; but it is contended that the section 
ought to receive a more liberal construction, and that it ought to be con- 
strued so as to allow unsecured creditors of the mortgagor to realize their 
claims out of the surplus sale proceeds so long as they do not reduce the 
amount below the mortgage debt. And as in the present case the money 
taken out by the appellants did not reduce the amount in deposit in the 
Collectorate below that limit, it is argued that they ought to be exonerat- 
ed from all liability. 

We do not consider this contention to be sound. For though, if the 
amount that had been left in deposit in the Collectorate after the appel- 
lants bad drawn out their money had still remained there, the mortgagee 
might have satisfied bis claim without bringing any suit against them, 
still as ther=^ is nothing in the law to prevent other creditors of the 
mortgagor from drawing the money in deposit in satisfaction of their 
claims as has been done in this case, it must be held that any one who 
takes any portion of such money does so under the liability of 
being sued in case the mortgagee finds any difficulty in getting himself 
paid. To bold that unsecured creditors taking portions of the sale 
proceeds are exempt from liability to the mortgagee so long as they leave 
enough in the hands of the Collector would evidently have the effect of 
diminishing the mortgagee's security. For the persons who may takeout 
money from the amount in deposit subsequently may not be sufficiently 
solvent, and the mortgagee may not be able to realize his money from 
them with the same facility that he might have in bis realization if he 
got a decree against all the persons who took any portion of the money. 
We think that the proper view to take of the matter is to regard the 
surplus sale proceeds as the shape into which the mortgage security is 
converted, and as before such conversion the security could not be split 
up into parts, and the mortgagee was entitled to realize his money out of 
the whole of it, its conversion by sale into money ought not to affect 
his rights in this respect. The point taken before us therefore fails, 
and the second appeal must be dismissed with costs. 

. * p Appeal dismissed. 
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[245] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr, Justice Banerjee. 


JT. Lucas and another {Objecotrs) v. H. Lucas (Petitioner).*" 

[6th August, 1891.] 

Appeal Order cf District Judge as to security —Insufjisiency nf security -^Successio/i 

Act (X of iSS.'iJ, s. 263-4c^ XXVIl of I860, s. 6. 

No appeal lies agaiost an order male, whether in pursuaao> of the direclioas 
of the High Ojurt or oSberwlse by a District Julge as to security, on thigcound 
that such se.:urity is insufficient, 

Monmohinee Dassee v. Khelter Gopal Dey (1) referred to. 

E ^._7 In d. Cas. 710 = 70 P.R. 1910=123 P.L.R. 1910 = 94 P.W.B. 1910.] 

In the mattar of an application by tho pefcitioaer, tha widow of ona 
L. T. Lucas, for a certificate of administration undar Act XXVII of 
1860 to the estate of her husband, which application was opposed by 
the present appellauts, the High Court directed the District Judge of 
Backerguuge to take security in tha sum of Rs. 10,000 from Mrs. Lucas, 
the security to be such as iu his discretion he eousidered suflBcientfot 
that sum. Mrs. Lucas was accordingly called upon by the District Judge 
to furnish security, and she offered certain properties, which the District 
Judge, being of opinioo that they were fully worth Rs. 10,000, accepted 
as sufficient. 

Against that order of the District Judge the objectors appealed to the 
High Court, on the ground that the properties offered by Mrs. Lucas as 
security were insufficient. 

Mr. Bell with B iboo Boykant Nath Das, for the appellants. 

The Advocate-General (Sir Charles Paul), with Baboo Saroda Churn 
Sen, for tbe respondent. 

The judgment of the Court (PiGOT and Banbrjee, JJ.) was as 
follows ; — 


JUDGMENT. 

No authority has been shown to us for holding that an order of this 
kind is appealable on the ground suggested. We find that this Court has 
directed that the District Judge shall require security to an amount laid 
down by this Court, tha security being [246] such as in his discretion 
he shall consider sufficient for that amount. It appears to us that it 
would be in the highest degree inconvenient to treat such an order as has 
been passed bv the Judge as appealable. The Indian Succession Act 
provides by s. 263 that orders made by the District Judge shall be subject 
to appeal to the High Court under the rules contained in the Code of 
Civil Procedure so far as these rules are applicable. So far as that section 
furnishes us with a guide by analogy as to whether this order is applicable 
or not, the conclusion is that it is not so, because no provision is made by 
the Code of Civil Procedure for au appeal against an order naade, whether 
in pursuance of the directions of this Court or otherwise, by a Subordinate 
Court, founded on the ground that security insuffi oient in point of quality has 

Appeal from Order, No. 165 of 1891, against the orders of A. B. Staley, Esq., 
Judge of Bacbergunge, dated the 4th and 156h of May 1891. 

(1) 1C., 127. 
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been aooapfced. Such orders are not; appealable at all, and we think that 
we ought to follow that analogy in the absenoe of any thing to the contrary 
being shown. Then it is said that this is in fact an appeal in which 
the whole matter is before us, that the whole of the matter of the grant 
of the oartlfioate is before us, and that therefore, treating it in that way, 
we ought to deal with this question of security as arising in the appeal 
generally upon the whole matter. This Court in the case of Moivfiohinec 
Dassee v, Khetter Gopal Dey (1) declined to act upon that view in a 
case under Act XXVII of 1860, an appeal witli reference to a security 
order, in which the Court in considering whether s. G of that Act did or 
did not provide an appoxl for such a case, held that it did not, saving, with 
reference to an authority cited in favour of the apoeal, there is nothing 
which affirms this Court’s power to hear an appeal as to any other matters 
than those which are conoeobed with the propriety or otherwise of an 
order made granting a certificate; apparently considering that the ques- 
tion of the kind now before us as bo security is nob one involving the 
question of the propriety or otherwise of the granting of a certificate. 

We think that we must hold that no appeal lies in this case. The 
appeal will accordingly be dismissed, and we think that the parties should 
bear their own costs. 


20 C. 247. 

[247] APPELLATK CIVIL. 

BifoTQ Ml". Justice PiQot cbn>i M.r. Justice Rirupiui. 


SUAEctDRONATH Pal Chowdhry AND OTHERS {Defendants) V. 
Tincowri Dasi {Plainti^).^ [I4bh July, 1892.] 

^ale /or arrears of rent ^Patni tenure, Sale of -Registration in zemindar’s serishta— 
Rights of semxndar -Bengal Regulation VlU of 1810. ss. 5. l-Dengal Tenancy Act 
{VllI 0 / 1885 ). s. 13 . 

A pabni taluk was sold in ©recutioa of a decree, but the auction-purchaser, 
altbouffh he obtained possession, did not get himself registered in the zemindar s 
serishta. In a suit by the zemindar against the former holder of the patni lor 
tent due for a period previous lo the safe, held, that the suit lay against him, 
and that the rights of the zimindar were not affected by the existence of the 
remedy provided by s. 7 of Bengal Regulation VIII of 1819. 

Lukhinarain Mi’ter v. Khetter Pal Singh Roy (2) referred to. 

[R., 14 lad. Caa. 49 (50).] 

This was a suit brought by the plaintiff Tincowri Dasi to recover 
arrears of rent from Assar 1293 to Magb 1296 in respect of a patni taluk. 
The defendants admitted having held the taluk up to the end of Aughran 
1294, corresponding with the I5th Dacomber 1837, but contended that, 
tw the patni taluk was then sold in execution of a decree and purchased 
by one Suresh Cnundra Banerji, they ware not liable for rent which ac- 
■orued after that date. The auction-purchaser had obtained possession of 
the taluk, bub did not get himself registered in the zemindar's serishta 
as he disputed the amount of fee payable by him. 

The Subordinate Judge decreed the suit. 


* Appeal from Original Decree, No. 164 of 1891, against the decree of Baboo Brojo 
Bebary Shome, SubordiaaSo Judge of Nadia, dated the 3lat of March 1891. 

(1) 1 0. 127. 1®) B.L.R, 146. 
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The defendants appealed to the High Court. 

Dr. Troyluclcya Nath Milter and Baboo Akhoy Cooviar Banerjee^ 
for the appellants. 

Baboo Nurro Pershad Chatterjee, for the respondent. 

The judgment of the High Court (PiGOT and RampINI, JJ.) was- 
as follows : — 

JUDGMENT. 

In this case the appellants were tbe holders of a patni, their interesj*- 
in which has been sold in execution. The purchaser in [248] execution 
has nob agreed with the zemindar with respect to tbe amount of fee^ pay- 
able by him on tbe transfer of the patni to his name under the provisions 
of 8. 5, Reg. VIII of 1819. The purchaser appears to dispute the 
amount of that fee, and as the result of the controversy the purchaser 
at the execution-sale has not got himself registered, and although he is- 
in possession, the rent for which this suit is brought against the old tenant 
is undoubtedly unpaid. A decree has been given by tbe lower Court 
against tbe old tenant for tbe amount of the rent due, and be appeals. 
No (juestion has been raised in the argument before us as to the fact of the 
rent being due, or as to the amount of the rent which is due, but it is con- 
tended that inasmuch as the former owner of the patni who has lost it in 
the execution-sale is not in possession, and inasmuch as the purchaser la 
in possession, the suit ought not to have been allowed to proceed against 
bim, but that the purchaser who is in possession ought to have 
been proceeded against under tbe terms of 8. 7 of Reg. VIII of 1819,- 
and it is also contended that inasmuch as that section confers 
upon the zemindar the exceptional power of attachment through a 
aezawal against the purchaser in possession, that by implication 
ought to be ti’oated as constituting the only remedy of tbe zemindar, 
when the assignee of the tenancy is in possession, and as taking away 
the power of suing the old tenant. In the case of Luckhinarain Mitter v. 
Kketter Pal Singh Roy (1) cited by the Subordinate Judge, s. 7 of the 
Regulation is thus referred to : — “ The zemindar or other superior holder 
in certain cases is empowered to attach the property, if the subordinate 
holder neglects to register bis name and to hold it in trust for the subor- 
dinate holder, and in all cases until the transfer is registered the old tenant 
and the tenure itself are liable for the rent due. ” Now, it appears to us 
that we cannot challenge the law so laid down by this Court many years 
ago. Whether this is a casus omissus in the law, or whether the former 
tenant, compelled in this suit to pay the rent of a property of which he is- 
not in possession, has any remedy against the unregistered purchaser in- 
possession, provided it be established that that purchaser has refused 
unreasonably and improperly to get himself registered in [249] the zemin- 
dar’s books, and thereby to relieve the former tenant from liability, le ^ 
matter which is not before us, and which we have no right to determine. 
What we have before us is simply this question, does or does not this su^t* 
lie against the old tenant, and we think we are bound to hold that it does, 
and that tbe rights of the zemindar, as stated in tbe judgment of this 
Court, to which we have referred, are not affected by the existence of too^ 
remedy provided by s. 7, and that there is no defence to the suit. 

We must therefore dismiss tbe appeal with costs. 

A. p. M. A. R. Appeal dismissed, 


(1) 13 B.L.B. 146. 
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APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Ravipini. 


Peart Mohun Mukerji {Plaintiff) v. Ali Sheikh and 
OTHERS [Defendants.)^' [iSfch July. 1892.] 

Res iudioata-Ciri/ Procedure Code {Act XI V of 1882). s. 13-Bengal Tenancy Act {Act 

of tenancy. Application to determine— Dhpute as 
to ter^ncy—LaTuilord ayid tenant, ^ 

object of a. 158 of the Bengal Tenancy Act is mecely to provide a summary 
ptooeaure for settling disputes between landlord and tenant in regard to the parti- 
OQlats referred to m clauses (a), (c) and (d) of the section. Though clause (5) does 
authorize the Court to determine the name and description of the tenant, this 
was nob intended to and does not authorize the Court to decide conclU'ively 
disputes as to the right to possessioo of the land. An issue, therefore, regarding 
a ispute as to the esistence of the relation of landlord and tenant between the 
parties in a ptooeeding under s. 158 can only be decided collaterally, and does 
not arise oetwaen the parties in such a manner as to make the decision upoo it 
res judicata between them in a subsequent regular suit. 

Bhopendro Narayan Dutt v. Nemye Chand Mondul (1) and Debendro Kumar 
Bundopadhya v. Bhupendro Naraxn Dutt (2) referred to. 

[R.. 21 C. 378 (333) ; 30 0. 339 (363).] 
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The plaintiff Raja Peary Mohun Mukerjee sued to eieet Ali Sheikh, 

fche defendant No. 1, from and recover possession of a sortaio plot of 
land. 

[250] The plaintiff alleged that he was in kbas possession of the land 
in question, that the defendant No. 1, contrary to his order, and in collu- 
sion with Promodanandan Gossami, the defendant No. 2, took possession 
of the land, alleging that he had obtained an amalnama from 
the latter; that the plaintiff as the landlord cancelled, the said amalnama 
and settled the land with Motilal Mandal, the defendant No. 3, that there- 
upon the defendant No. 1 made an application under s. 158 of the 
Bengal Tenancy Act to have it declared that he was the plaintiff’s tenant 
in respect of the disputed land and obtained a decision in his favour ; that 
against this decision an appeal was preferred, but it was dismissed for 
default. The plaintiff prayed that the amalnama granted by the defendant 
No. 2 might be declared invalid, and that the decree passed in favour of 
$he defendant No. 1, under s. 158 of the Bengal Tenancy Act, might be 
Bet aside. 

The main defence of the defendant No. 1 was that the suit was barred 
as being res judicata by reason of the decision in bis favour under s. 158 
of the Bengal Tenancy Act. 

The defendant No. 2 alleged that he as the agent of the plaintiff bad 
settled the land with the defendant No. 1. 

The Munsif dismissed the suit, holding that the contention of the 
defendant No. 1 was right, and that the suit was barred under s. 13 of the 
Oiv4 Procedure Code, and bis decision was upheld by the District Judge. 

From this decision the plaintiff appealed to the High Court on the 
grounds (a) that s. 158 of the Bengal Tenancy Act was applicable only to 
pages of an admitted tenancy, and not to cases where the existence of the 

* Appeal from Appellate Decree No. 1097 of 1891> agaioat the decree of F.P. Haodley, 
Esgi, Judge of Nadia, dated the lOth of June 1691, affirming the decree of Baba Bapin. 
C^np^r Boy, Muneif of Bansghat, dated the 11th of October 1690. 

Q) JPO.W* 19 0.182, 
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tenancy itself was disputed by either party ; and that the plaintiff having 
all along disputed the defendant’s tenancy, the decision under s. 168 was 
ultra vires, and could not therefore operate as res judicata and (&) that 
tho plaintiff having come into Court on the allegation of collusion between 
two of the defendants, the matter was one which could not be inquired 
into under s. 158 of tho Bengal Tenancy Act, but should be tried in a 
regular suit. 

Baboo Pran Nath Pundit, for the appellant. 

Baboo Saroda Prasanna Roy, for the respondents. 

[251] The judgment of the Court (PiGOT and RampinI, JJ.) was 
as follows : — 


JUDGMENT. 


The plaintiff in this suit seeks to eject the defendant No. 1, Ali 
Sheikb, from a certain plot of land, and to obtain khas possession of the 
land himself. He also prays that a lease of the land granted by the defend- 
ant No. 2 to the defendant No. 1 may be declared invalid, and that a 
former decree passed on an application by the defendant No. 1 under 
s. 158 of the Bengal Tenancy Act, in which it was declared that the 
defendant No.l was his G.c., the present plaintiff’s) tenant in respect of 
the land in dispute, may be set aside. It is alleged that the defendant 
No. 2 was formerly the plaintiff's gumastha, and that when he letthe land to 
the defendant No. 1, he exceeded his powers, and that tho plaintiff subse- 
quently let it to the defendant No. 3, who according to the plaintiff ought 
now to be in occupation of it, but who has been kept out of it by the 
defendant No. 1. 


Both the lower Courts have held that the suit is barred by the rule of 
res judicata; inasmuch as it has been already decided in tho application 
under s. 158 of the Bengal Tenancy Act, that the defendant No. 1 w 
the plaintiff’s tenant in respect of the land. They have therefore dismissed 
the suit. 

In appeal the plaintiff contends that the present suit is not barred by 
res judicata, that the Courts which decided the application under s. 158 
of the Bengal Tenancy Act were not Courts of competent jurisdiction, 
inasmuch as they were nob entitled in such a proceeding to decide between 
the plaintiff and the defendant whether there existed the relation of land- 
lord and tenant between them : in other words, it is said this matter was 
not directly and substantially in issue between the parties in the previous 
proceeding, as it is only in cases in which the relation of landlord and ten- 
ant is admitted t3 exist b3tweeo parties that a Court can enterbaiu an ap- 
plication under s. 158 of the Bengal Tenancy Act. 

The question appears to be a somewhat difficult one. On the 
one hand, in favour of the appellant there appear to be the following 
considerations : (1) that the words in the section “ on the application oi the 
landlord or the tenant of the land (not on the application of a person allsg' 
ing himself to be the landlord or the tenant of the Ian 1)” seem to poiol' ® 
the conclusion that the Court [252] is meant to deal under s. 158 wit 
the case of an admitcod tenancy ; (2) the section while enumarating t 0 
points to be determined by a Court does not say that it is to determine fc o 
question of the existence of tho relation of landlord and tenant. It there 
fore does not seem to contemplate the existence of a dispute on this poio • 
and (3) that the court-fee payable on the application under s. 158 is either 
1 anna or 8 annas according as the value of the subjeot-matter of the suit 
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coui-t feraitv The °° P^y^^ent ot such an insisn.licant 

cTaui tiT M ° NaraijaK D,M v. t^an,je 

(1) >t lias been said that if the appellants had altogethm- 

ti l~l „ I ^*1* L' * 9< action of eject- 

^ > 1 ^^ acknowledging him as their tenant, they seem to bring thom- 

SLit-.eT 158. Again, in the Full Bench case of 

Vebemra Kumar Bundopadhya v. Bhupcndro Narain Diitt (2) it is said •— 

JLl% T petitioDBi's assert that no ceoancv in fact 

Affh!^ oefcweeD themselves and the opposite party at or before the date 
of the petition, and the admission of a beoancy, we think, merely amounts 
to an expression of willingness on their part, that a tenancy should now be 
treated as existing in order bo give jurisdiction under s. 108. and so to 
enable them to remove the opposite party from the land. This admission 
does not m our opinion bring the case within the meaning of the section, 
the object of which is to enable the Court to ascertain what are the 
mcidents of the existing arrangements between a landlord and bis tenant, 
and nob to enable the Court to make a new contract between the parties 
between whom no contract was in existence at and before tbe date of the 
application.’' This extract, boo, is in favour of the view that a Court has 
lurisdiction under s. 158, Bengal Tenancy Act, only when a tenancy is 
admitted, and that it should not under that section proceed to decide a 

dispute as to the existence of the relation of landlord and tenant between 
the parties to the application. 

[233] On the other hand, it may, no doubt, be said that when the 
Slves the Court power to determine "tbe name and description 
fK any)” it gives it authority bo decide such a dispute ; for, if 

there be such a dispute, the name and description of the tenant cannot be 
QOided without enquiring into and deciding the dispute. But we are of 
opinion that such an issue can only be decided collaterally, and that it 
003 not arise between the parties in a proceeding under s, 158, in such a 

luake tbe decision upon it res judicata between the parties in 
® subsequent regular suit. In our opinion the object of s. 158 is merely to 
provide a summary procedure for settling disputes between landlord and 
enant in regard to the particulars referred to in els. (u), (c) and W) of the 
asotion. Though cl. (5) does authorize the Court to determine the name and 
escription of the tenant, this, we think, was not intended to and 
Ms not authorize the Court to decide conclusively disputes as to 
Who is the tenant or as to who is entitled to the occupation of the 
and. The section in other words does not empower the Court to decide 
■thspubes as to the right bo possession of the land. It could nob in a pro- 
ceeding under s. 158 of the Act pass a decree for possession; so that if it 
were to decide such questions it might declare one person entitled to pos- 
session, while another might ostensibly hold, and might continue to hold, 
actual and direct possession of the land. Further, the section does nob 
■empower the Court to bring all persons claiming to have rights on the 
land before it. It might therefore be, if the respondent’s contention as to 
the moaning of the section be correct, that the Court would decide ques- 
wona of the right to possession without having all the persons having 


(1) 16 O. 637. 


(3) 19 C. 163. 
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conflicting claims to the land before it. This seems ito have been the caso 
in the previous suit between the present tlaintifl and the defendant No. 1;. 
for the defendant No. 1, the applicant in that proceeding, did notmake 
the defendant No. 3, who tbe plaintiff alleges is the tenant of the land, a 
party to his application under s. 158. Under these circumstances we 
decree the appeal and remand the suit to the Court of first instance to be 
decided on its merits. Costs to abide the result. 

A. F. M. A. R. Appeal decreed and case remanded. 


20 G. 254. 

[2S4] APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Banerjee. 

Rajani Kant Nag and uthbrs {Defendants) v. 

Jageshwar Singh {Plaintiff).^ 

[19th May, 1892.] 

Second Appeal — Bengal Tenancy Act {Act VIII of 1885), s. 163 — Cesses, suit for^ 
Bengal Act IX of 1880, s. 47 — Appeal in cases under Rs. 100 — Meaning of 'rent.' 

Although tho Bengal Teoancy Act declares that in 63 to 68 and in ss. 72 to 
75, "rcot” includes cesses, yet these are enabling provisions, passed to extend 
the meaning of “rent,” and it in no way interferes with the law refusing a right 
of appeal in suits below Rs. 100 in value, which law is made applicable So suits 
for cesses by s. 47 of Bengal Act IX of 1880. 

£P., 4 C.L. J. 119 (120).] 

The suits out of which this appeal (and five other appeals) arose- 
were brought to recover road and public works cesses from the defendants. 
The suits were each below Rs. 100 in value, and the only question material 
to this report was whether a second appeal lay to the High Court, to which 
the defendants appealed, both the lower Courts having decided in favour 
of the plaintiff. 

Baboo Saroda Churn Mitter and Baboo Poresh Ghunder Ghowdhryt 
for the appellants. 

Baboo Bodya Nath Dutt, for the respondent. 

The judgment of the Court (O’Kinealy and Banerjee, JJ.) was as 
follows : — 


JUDGMENT. 

These appeals were heard together, and our decision in any one of 
them will govern the others. They have been laid for the recovery of road 
cess and public work cess, and are each of small value. The question’ 
raised for our decision is whether an appeal lies to this Court. 

It is not denied that if the ordinary procedure for realizing rents by 
suit is followed, as directed by the Acts under which cesses are levied, no- 
appeal would lie; but it is said that because the definition of “rent” in the 
Bent Act also includes cesses for [263] certain purposes, suits for cesses 
should not be treated as suits for rent, and that a second appeal lies. 


* Appeal from Appellate Decree No. 194 of 1891, against the decree of J. 
Eeq., Judge of Hooghly, dated the 11th of December 1890, affirming the 
Baboo Gopal Chondor Banerjee, Munsif of Hooghly, dated the Slat of 
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declares fcbafc in as. 53 to 68. both inclusive, and in 
«9. 7J bo 75, both inclusive, rent" includes cesses, but we think that these 
are enabling provisions passed to extend the meaning of “rent," and it in 
no way interferes with the law refusing a right of appeal in suits below 
one hundred rupees in value, which law is made applicable to suits for 
cesses by s. 47 of Bengal Act IX of 1880. 

The appeal will be dismissed with costs. 

A. P. M. A. R. Appeal dismiased. 
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APPELLATE CIVIL. 

Before Mr. Justice Maephersou and Mr. Justice Banerjce. 

Abdul Hossein {Decree holder) v. Fazilun {Judgment-Debtor).* 

[10th August, 1892.] 

Limitation Act, 1877, sch. II, art. 179, cl, i—Exeention of decree— Step-in-aid of exe- 
culxon. 

In exeoutioa of a decree certain property was attached and the sale proclama- 
tion issued and served. Prior to the sale the decree-holder applied to the Court 
executing the decree to release a portion of the property from attachment, and 
stating that he had, at the request of the judgment-debtor, decided not to proceed 
with the sale, asked that the sale might be postponed and the case struck cO the 
file, the attachment, so fat as the remainder of the property was concerned, 
being maintained. The application was acceded to and the case struck ofi the 
file. On a subsequent application to execute the decree, held, that the above 
application was not an application to take some step-in-aid of execution of the 
decree within the meaning ofcl. 4, art. 179 of sch, II of the Limitation Act 
of 1877, as it had rather Che efiect of temporarily retarding the execution, and 
that the application to continue the attachment under the circumstances of the 
case, even supposing it to have been a substantive application apart from the 
other prayere coupled with it, had merely the efiect of leaving things precisely 
where they ware, and did not advance the execution in any respect whatsoever. 

IPi. 300. 761 (770)*8 0.W.N. 351; R., 3 C.L.J. 240 = 100. W N. 209.] 

r236l The facts of tha case which give rise bo this appeal were as 
follows : — 

In a suit brought by one JaUIuddin against Cberag .41i. the plaintiff on 
tha 31st August 1881 obtained a decree for Rs. 2,i04. Cherag All died on 
the 19th October 1882, being succeeded by his wife Mussamut Amiran, 
daughter Mussamut Musbakimini, and nephew Noorodin. It appeared 
that one Lai Behari Lai held a money decree of the Munsif'a Court 
frgainst Jalaluddin, and in execution thereof caused the decree in the 
suit oi Jalaluddin against Cherag Ali to be attached and sold by the 
Munsif. The sale took place on the loth February 1888 and realized 
only Rs. 175, and Abdul Hossein (the appellant in this appeal) and one 
Bwarka Pershad became the purchasers, and by virtue of that purchase 
they sought in these proceedings to execute the decree so obtained by 

ilalalUddio. 

The present application to execute that decree was made on the 27tb 
B*eblruary 1890, and in the first instance a note was issued under 



* A^pesrl from Order No. 268 of 1891. the order of J. G. Charles^ Esq., Die- 

tiiot- 7udc{6 ot Sbahabad, ddted the 2Dd of M'iy ld91» arffirmioe the order of Babu 
Cvrarka Nath Mittefi Bubordioste Judge of that district, dated the 28th of January 
1891. 
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s. 232 of the Civil Procedure Code to the legal representatives of Cherag Ali. 
Certain objections to the application were filed by them, but were disallow- 
ed on the L4th .Tune 1890, owing to their non-appearance in support of 
them. Notice was then issued under s. 248, and the legal represen- 
tatives came in and filed several objections, the only one material for the 
purpose of this report being that execution of the decree was barred by 

limitation. 

It appeared that the last application for execution of the decree by 
Jalaluddin was filed on the llbh January 1887, and the sale proclamation 
was served on the 6ch February 1887. On theTth March following, 
Jalaluddin filed an application asking the Court to release a part of the 
property from attachment and to strike off the case, keeping in force the 
attachment upon the remaining property, and on the 8bh March the 
Court struck off the case from the file, but directed the attachment to 
continue. 


It was urged on behalf of the objectors before the Subordinate Judge 
that the application of the 7th March 1887 was an application to take 
some step-in-aid of execution of the decree within the meaning of 
cl. 4, art. 179 of sch. II of the Limitation Act, 1877, [257] and 

they relied on the case of Gkansham v. Mukha (1) as supporting that 
contention. Upon that contention the Subordinate Judge observed as 
follows : — 


“In that case the judgment-debtor presented an application, show- 
ing that an adjustment bad been made between him and the decree-holder, 
that he had paid Hs. 10, and that he promised to pay the balance there- 
after. The decree-holder filed a receipt certifying payment of the 
Hs. 10, and the case was struck off. The Allahabad High Court held that 
the application was a step-in-aid of execution of tbe decree as provided 
by art. 179, sch. II of Act XV of 1877. The application no doubt 
furthers the execution to the extent of Hs 10. In the present case the 
property bad already been attached, sale proclamation was served, and 
the property was to be sold on the appointed date, when the decree-^' 
holder represented to the Court that be wanted to release from attach* 
ment a portion of the property. And as regards tbe rest of tbe property, 
at tbe verbal request of tbe judgment-debtors, be had decided not to 
proceed with the sale, and so be asked tbe Court to release a part of 
the property, postpone the sale that was to come on, and strike off 
tbe case, keeping the attachment over tbe rest of tbe property in 
force. I think this application, far from being a step-in-aid of 
execution, was a step just the other way, and there is no analogy 
between the two cases. Here not a pice was paid by tbe judgment-deb- 
tors. Tbe application asking the Court to strike off the case was a step 
to postpone or delay execution, and tbe prayer to keep the attachment in 
force was not a step-in-aid of execution, for tbe attachment had been 
already made, and asking tbe Court to keep tbe attachment in force did 
not further execution. 1 therefore bold that tbe decree-holder cannot 
have a fresh start of three years from the 7th March 1887, when 
luddin made his last application. Tbe case of Nukanna v. Ramasami (2) 
has been cited, but that turned upon the language used in ol. 4, art. 167 
of the Limitation Act of 1871, whereas tbe language of ol. 4 of art. 17^ 
of the present Act of 1879 is something different.” 


(1) S A. 820. (2) 2 M. 218. 
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[258] The Subordinate Judge then went on to consider as to whether 
certain.proaeedings taken by the present appellants prevented the applica- 
tion from being barred, but as these formed no portion of the grounds 
relied on in the High Court, it is imuiaterial to notice them or the other 
points raised in the Court of first instance. Deciding tho(iU 0 stiou of limi- 
tation in favour of the judgment-dehtors. the Subordinate Judge dismissed 
the application. 

The decree-holder appealed to the District Judge, whose judgment 
upon^tho question of limitation was as follows : — 

The point of limitation depends upon the legal effect of the appli- 
cation of the original decree-holder .Jalaluddin, which was filed on the 7tb 
March 1887. In this application the decree-holder prayed the Court to 
release a portion of the property attached, and to strike off the case from 
the file, keeping in force the attachment upon the remaining property. 
On the authority of the rulings in Jamnadas v. Lalitaram (1), Nukanna 
V. Ramasami (2), Ghansham v. Mnkha (3) and Chowdhry Paroosh Ram 
Dds V. Kali Puddo Banerjee (4), it has been strenuously contended that 
the mere application to continue the attachment is a step-in-aid of execu- 
tion within the meaning of cl. 4, art. 179 of sch. II of the Limitation Act, 
1877, and hence the present application for execution is not barred by 
Hmitation. Dr, Stokes in his Anglo-Indian Codes, vol. II, pp. 951 and 
1002, doubts the correctness of the Allahabad ruling cited above, and the 
opinion expressed by the Subordinate Judge also receives support from 
Mainath Kuari v. Dehi Baksh Rai (5) and Fakir Muhammad v. Ghulam 
Husain (6). As the rulings on this point do not seem to be uniform, I 
decline to interfere with the finding of the Subordinate Judge with regard 
to it, and I accordingly reject the first ground of appeal.” 

The District Judge having decided the other points raised in favour 
of the respondents, dismissed the appeal. 

Against that decree Abdul Hossein, one of the decree-holders, now 
preferred this second appeal bo the High Court. 

[259] Baboo Mohini Mohan Roy and Baboo Romesh Chunder Bose, for 
the appellant. 

Baboo Hem Chunder Banerjee and Baboo Degumber Chatterjee, for 
the respondent. 

The present respondent, Mussamut Fazilun, was the widow of Shaikh 
Nooruddin, one of the persons originally joined as representatives of Cherag 

All. 

Baboo Mohini Mohan Roy contended that the application of the 7th 
March 1887 was a step in aid of execution, and cited and relied on 
Nukkanna v. Ramasami (2), Gkansham v. Mukha (3), Sitla Din y. Sheo 
Prasad (7), Jamnadas v. Lalitaram (1), and Umiaskankar Lakhmiram v. 

Ohkotalal Vajeram (8). , i. » • . a . , 

Baboo Hem Chunder Banerjee, for the respondent .pointed out that 
Nukanna v. Ramasami (2) was a decision on the wording of the Limita- 
tion Act of 1871, which materially differs from that of the Act of 1887, 
and cited Mainath Kuari v. Debt Bakksh Rai (5), Rajah Muhesh Narain 
Bing v. Kishanund Misr (9), and Dharanamma v. Subba (10). 

Baboo Mohini Mohan Roy in reply referred to Fazal Imam v. Metta 

Singh (11). 


{!) 2 B. 294. (2) 2 M. 218. (3) 3 ^ 320. (4) 17 C. 63. 

. % (5) 8 A. 767. (6) 1 A. 680. ^ 

' Z:. (9) 9 M.I.A. 894. (10) 7 M. 306. (H) W 0. 649. 
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The judgment of the High Court (MaCPHERSON and Banbrjeb, 
JJ.) was as follows : — 

JUDGMENT. 

The only question in this anpeal is whether the appellant’s applica- 
tion of the 7th March 1837 had the etfect of keeping the decree alive. 
Both Courts have held that it hal not. and, wa think, rightly. Tde appli- 
cation in question vvas put in on the day on which some of the properties 
were to be sold under the proclamation issued. By it the appellant asked 
the Subordinate Judge to remove the attachment from a portion of the 
property which was to be sold, to continue the attachment on the remain- 
ing portion, and to strike the cise off the file. Wa cannot regard this as; 
an application bo bake a step in aid of the execution of the decree. [260] 
It was rather an application which had the effect temporarily at all events 
of retarding the execubioo. Without going so far as to say that no case 
could occur in which an application which had that effect might nob still 
be in furtherance of execution at some future period, wa may say that this 
was nob the case here. There is nothing in the nabura of the applieatioD 
to show that it would have that effect, or that it was in any way either 
immediately or in the future in aid of the execution of the decree. No 
decision of this Court which has any bearing on the present case has been; 
cited to us. The case of Nukanna v. Ramammi (X) at first sight seemed 
to be applicable. There an application bo stay the sale and continue the 
attachment was held to be a step which would keep the decree in force. 
That decision was, however, under the old Limitation Act, the language 

of whioh is different from that of the nresent Act. Some cases have also 

• 

been cited from the Allahabad series, but they do not appear to us to 
affect the present question. The mere continuance of the attachment in 
the present case, even supposing that to be a substantive application apart 
from the other prayers contained in it, had merely the effect of leaving 
things precisely as they were, and nob advancing the execution in any 
respect whatsoever. 

There is a further question whether the execution of the decrod is not 
also barred by a compromise between bbe parties. In the vipw whioh wd 
take on the question of limitation it is unnecessary to consider this. The 
appeal is dismissed with costs. 

H. T. H. Appeal dismissed. 


20 C. 260. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Banerjee. 

Krishna Roy {Plaintiff) v. .Jawahir Singh and others 

{Defendants).^ [24th August, 1892.] 

Civil procedure Code {Act XlV of 1882), s. Question in execution of decree--’ 

Parties to suit—Alteration of decree 6y Court executing decree. 

The plaintifi purchased a ooe-gunda share in estate No. 831 and obtained a 
decree for possession againsc the defendants* While the plaintiff’s £261j suit 

• Aopeal (r^m Appellate Decree No. 1731 of 1890, against the decree of Baboo 
Poresh Nath Banerjee, Subordinate Judge of Bhaugulpote, dated the 9;h of Saptombef 
1890. reversing the decree of Bkboo Sho?hi Bhusto Ohowdhry, IMiasif of Bigdsacai, 
dated the lOtb of August 1889. 

(1) 2 M. 218. 
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was psoding, aod before he took out exsoution under the said deoree, partition 
prooeediogs took place. By the partition prooeediogs the defendants' intore.at in 
the estate No. 831 was converted into a smaller estate. No. 2'21S, in lieu of their 
share of the whole estate. The plaintiff then brought a separate suit to have it 
declared that the defendants’ interest in estate No. 831 bad passed to estate 
No, 3218. Belli, that the suit was not barred by s. 244 of the Civil Procedure 
Code. The required transformation of the defendants' interest could not bo 
eSeoted without altering the deoree which was given in the former suit. The 
question that arose in the suit, although it was one between the sime parties as 
those in the former suit, could not be regarded as a question relacine to the eze- 
outioQ of the decree in the former suit, and therefore the Court in execution 
proceedings had no authority to mike the necessary alteration in the decree. 

The faobs of this oase were as follows : — 

Oq the 25th September 1872 one Rangit Sing solda two-gund as share 
of an estate to the plaintiff and to the father of the defendants, each of 
them acquiring a one-gunda share. The vendor not having given posses- 
sion, the purchasers sued to recover possession and obtained a decree on 
the 20bh November 1872. 

Subsequently the plaintiff was kept out of possession of bis one-gunda 
share by the defendants, and sued to reoover possession of his one-gunda 
share of taluka Khun Karampore. He got a decree on the 30tb November 
1885, and that decree was confirmed on the 11th January 1887. The 
plaintiff theo applied for the execution of his decree and thereon for the 
possession of the one-gunda share of 17 mouzas which fell into the defend- 
ants' pati. In the meantime partition prooeediogs bad been started and 
completed before the plaintiff’s apolication for execution could be beard. 
The partition proceedings resulted in the formation of a separate pati 
for the defendants’ share, including within it the share purchased from 
Bangit. The former suit brought by the plaiatiff, as already stated, was 
for a one-gunda share in the 17 mouzas of taluka Khun Karampore 
which was after the partition proceedings not in the defendants’ 
possession. The application for execution having failed, the plaint- 
'iff brought this suit to have it declared that the share sued for 
in the first suit had by the partition proceedings been included in 
the defendants’ pati. The Munsif held that it came within the 
defendants’ pati. The Subordinate Judge held that the . [262] plaint- 
iff was precluded from bringing such a suit by the terms of s. 244 
of the Civil Procedure Code, as amended by Act VII of 1888, on the 
ground that the point in question was a “ question arising between the 
parties to the suit in which the decree was passed and relating to the 
execution thereof ” He was of opinion that it should have been decided 
finally in the execution of the decree already obtained by the plaintiff ; 
and that if the lower Court decided against the plaintiff decree-holder, he 
had a right of appeal which be was bound to exercise without resorting to 
a separate suit. He therefore decreed the appeal without costs and dis- 
missed the suit. TT* u 

From this decree the plaintiff appealed to the High Court. 

Baboo Umahali Mookerjee, for the appellant. 

Mr. 0. Grigory and Baboo Atool Krishna Gkose, for the respondents. 
The judgment of the Court (M.4.CPHERSON and Hanerjrr, JJ.) was 

as follows : — 

c • . 

JUDGMENT. 

The only question that arises in this appeal is whether the suit is 

hfttrgd under s. 244 of the Code of Civil Procedure. 
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The suit wag brought by the plaintiff-appellaat to recover possession 

of a oD0-gunda share out of a nine-and-balf-gaadas share which has been 

fortnea into estate No. 2218 of the Collector’s towzi, on the allegation that 

the plaiotitf had obtained a decree for a one-gunda share out of the share 

possessed by the defendants in the estate out of which the said estate 

^o. 2^18 has been formed and which was No. 831 in the Collector’s towzi\ 

that before the decree obtained by the plaintiff could be executed, 

the parent estate No. 831 had been partitioned by the Collector and the 

^fendants share in the same had been formed into a separate estate, 

No. -^418 ; and that the plaintiff’s prayer for execution of the decree 

obtained by him was opposed by the defendants, on the ground that he 

could not obtain the relief that he asked for in execution of bis decree. 

ihe defendants raised various objections in the defence, but they 

were dis^lowed by the first Court, and the plaintiff’s claim was decreed 
by that Court. 

• t appeal by the defendants, the lower appellate Court, without going 
into the merits of the case, has thrown out the suit [263] ou the ground 
that It is barred by s. 244 of the Civil Procedure Code, and that the proper 
course for the plaintiff was to have sought for the relief he now asks for, in 
execution of the decree obtained by him in the former suit. 

In second appeal it is contended on behalf of the plaintiff that this 

ju gment is wrong, and that the Court executing the former decree could 

DOC give the plaintiff the relief he now seeks to obtain by reason of the 

altered state of things that had resulted from the partition by the 
Uoileutor. 


We think that this contention is valid. The decree in the former 
suit gave the plaintiff a one-gunda share of mebel No. 831, which consist- 
ed of 17 mouzahs, in every one of which tbe defendants had a share before 
the partition, aud out of chat share the plaintiff’s one gunda share was to 
come. Tne result of the partition has been to give the defendants the entire 
lb anoas of a certain number out of those 17 mouzahs, and in tbe re- 
maining mouzahs tbe defendants have no longer any right. The undivided 
one-guuda share in tbe parent estate, which represented the plaintiff’s share 
before tbe partition, according to the decree obtained by him, must now 
land its equivalent out of the estate No. 2218. that is, the particular 
mouzdhs or parts of mouzahs to which the right of tbe defendants has 
now been limited ; and though this mode of reduction has not involved any 
Change in tbe value of the plaintiff’s interest, it certainly does involve a 
change in the subject-matter of that interest; for whereas under the 
decree obtained by the plaintiff in the former suit he was entitled to a oue- 
guuda ora l-320i>h part of estate No. 831, which comprised a large tract 
ol laud, tbe result of the partition has been to transform that share into a 
larger share, i.e., according to the plaintiff to a 2- I9tbs share of a smaller 
tract of laud wiebin defined boundaries and forming tbe present estate 
No. 2218. This transformation could not be effected without altering the 
decree that was given in the former suit. The question therefore that 
arises in the present suit, though it is a question between the same par- 
ties as those in tne former suit, cannot be regarded as a question relating 
to Che exeeULion of the decree in the former suit. If anything, it is a 
question relating to the alteration of the decree in the former suit now 
rendered necessary by the altered stale of things brought [264] about by 
the Oulleotor s partition ; and no Court of execution has any authority so 
to alter the decree that is sought to be executed in the execution prooesd- 
ings. The decision of tbe lower appellate Court is, therefore, in our 
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1891 of the 5 annas share of the estate which the Court of Wards then repra-, 
JD^8. seofced. The notice of this certificate was served on the 10th September 
Apppd. Naraio objectel to this certificate on the grounl that the 

T ArpT? payable jointly to Girja Nath, Satendra Nath and Manmotha 

LATE Nath, the Court of Wards could not legally demand payment ofitsepa- 

behalf of the two shares only without joining Manmotba Nath, 
90 C 26i ^be joint-owner of the 3 annas share of the estate. The Deoutv Collector 
• decided adversely to Ram Narain on the 15th February 1886 and his 
decision was upheld by the Collector on apneal on 26th Julv 1887. The 
ganti was therefore sold by auction on the 13bh October 1887, and was 
purchased by the defendants Girja Nath and Satendra Nath for Rs. 300. 
The suit was instituted on the 9th May 1888. 

The only material defence was that the suit was barred by limitation, 

as lb had not baen brought during one year from the date of the service 
of notice. 

The Subordinate Judge found that the certificate was illegal and the 
sale void. 

[266] On appeal the District Judge came to the same conclusion, and 
on the question of limitation observed as follows: — 

The provisions of Bengal Act VII of 1380, are of a very stringent 
and summary character, and hence it seems only just that parties imagin- 
idg themselves aggrieved by acts of the Revenue authorities, purporting to 
be done in comoliance with that law, should be allowed full opportunity 
of having the legality of such proceedings tested by a suit in the Civil 
Courts, if they are willing to incur the risk and expense of ultimately 
^sorting there. The remarks of the Calcutta High Court in the case of 
Mam Logan Ojha v. Bhavani Ojha (1) afford authority for saying that 
s. 14 of the liimItatioQ Act is apnlioable even to proceedings arising out of 
orders made under Bengal Act VII of 1880. This view also seems to be 
^pporbed by the ruling of Khetter Mohun Chuckerbutty v. Dinabashy 
Shaka (2); although it is true that the special period of limitation referred 
^ in that case was the period under the Registration Act and not the 
Public Demands Recovery Act, still the principle is the same. The deci- 
sion in Sadhusaran Singh v. Panchdeo Lai (3), relied on by the appellant, 
is far from being fatal to the plaintiff's case.” 

Mr. Pugh and Baboo Surendronath Motilal, for the appellants. 

Baboo Saroda Churn Mitter^ for the respondent. 

The judgment of the Court (PiGOT and Banerjbb, JJ.) was as 
follows : — 


JUDGMENT. 

This is a suit to set aside a sale purporting to have been made under 
the Public Demands Recovery Act. The lower Courts have both decided 
in favour of the plaintiff, and this is an appeal against that decision. 

Two points are enough in this case for us to deal with. The first is 
the question of limitation ; and secondly, a question which does not seem 
to have been discussed before the District Judge, viz., the validity of the 
certificate. We should gather that the question of the validity of the 
certificate was not debated before the District Judge, inasmuch as he 
does not consider that question in his judgment at all, but simply deals 
with the question as to whether the suit was barred by limitation. It will 

(1) 14 C. 9. (2) 10 b. 265. (3) 14 C. L 
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be convenient, therefore, to deal with the question of limitation after 
dealing with the question of the oertifioate. 

[267] The certificate was granted in respect of arrears of rent said 
to have been due by a plaintiff, Ram Narain (leaving aside the names of 
persona erroneously entered as parties), in respect of the ganti, a share 
in which he is the owner of. The defendants 1 and 2 had been [together 
with Maomotba Nath, not a party to this suit] under the Court of Wards; 
and it has been found that before Manmotha Nath was released from 
the guardianship of the Court of Wards, rent was payable jointly to 
defendants 1 and 2, and to him in respect of their zamindari share in the 
ganti rent. Manmotba Nath was released from the wardship.aod a certificate 
or what purported to be a certificate was issued by the Collector in which 
there was a demand for the proportionate share of the defendants Nos. 1 
and 2 in the ganti rant payable by the holders of it to the superior tenure. 
After Maumotha Nath was released it does not appear that any rent was 
collected from Bam Narain on behalf of defeodants 1 and 2 in respect of 
the ganti. Now assuming as we do from the finding of the lower Court 
that there was a legal right to claim rent payable to defendants 1 and 2, 
and to Manmotba Nath together, there is nothing in the case to show 
that separata rent was legally claimable in respect of a share of tbe total 
rent appropriate to tbe interests of defendants 1 and 2. An express 
agreement to pay these shares of rents or payments of those shares of 
rents from whicn an agreement may be inferred might constitute a claim 
for demand of separate payment in proportion to tbe rent. But there is 
nothing of that sort in this case. We have been referred to certain evid- 
ence, which we must take it is tbe only evidence in the case which 
could be used, in support of the conclusion that separate rent was claim- 
able legally in respect of the shares of defendants Nos. 1 and 2. That evid- 
ence consists merely in the assertion by one witness that after Manmo* 
tha Nath was released from the guardianship of the Collector be received 
rent appropriate to his individual share in this mebal. It is not stated 
from what -tenants the rent was received ; it is not said what amounts 
were received, nor is Ham Narain named as one of those who paid him 
his separate' share. In fact that evidence is nothing to the nurpose. 
We have it then that at the date of the issue of the certificate and 
prior to the date of the notice, which must have [268] been given in 
form 3 of the schedule to tbe Act, there was no right at law to claim 
from Hnm Narain separate payment of the share of rent appropriate to 
the interest of defendants 1 and 2. A suit brought in tbeir names for that 
amount alone must have been dismissed. There was, therefore, no sum due 
in respect of arrears of rent from Ram Narain to those two persons, by which 
of course is meant to those two persons separately . Strictly speaking, no 
sum was legally due to them from him at all. There was a liability to pay 
the total rent, or such portions of it, as had been made separately payable 
by an agreement express or implied ; but only that. As to them, there was 
no such agreement, and therefore there was no amount claimable sepa- 
rately by them at law. 

It is argued that the Collector’s certificate, which must be founded 
upon the m.anager’s verified notice (verified as a plaint) is a sufficient 
answer to tha observation that no arrears of rent were due by this 
defendant to these two particular persons separately. "We think there is 
no fpnndation for such a proposition. The law does not allow tbe 
Oollector to make by bis certificate a sum legally claimable and recoverable 
: which was not claimable and recoverable legally before he issued it. This 
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Act was passcf] to devise a speedy and coovenienfc remedy for the recovery 
or money due. but it does nob in any wav empower a Collector first to 
make a sum due and then to levy it under a cerbid^ata. A certificate for 
money ID respect of a claim which has no foundation whatever at law 

laflue. Section 8 provides that no certificate duly made 
under the provisions of this Act shall be cancelled by a Civil Court other- 
wise than ^n one or cenre of the eronnds” set out in thtt section. One of 
es 0 , t 0 ora, is that the amount stated in the ^certificate was not due by 
e ju gment-debtor under the certificate. Here the amount was, as we 

ground the certificate must be cancelled 

and the sale set aside. 

, , limitation, the question is whether s. 14 of the Limitation 

c applies. We think it does. The sections giving a party the right of 
aopea to the Collector and the Commissioner do not appear to give these 
o oers the faculty of e'^quirins into a question such as has arisen here, 
e question w‘3 [2691 raised by Rim Narain in his fifth point before the 
o ector who declined bo entertain it. Probably he was right and could 
not adjudicate upon it. The question which he had to determine was 
w ethar, assuming the claim to he legally founded, the liability under it 
exis.6 . That being so, the neriod during which olaintiff was bona fidi 
see ing to have redress in Courfcs which had no jurisdiction to deal with 
the question now before us must be struck out. and if that period is struck 
out. ih‘> suit is not birred by any period of limitation. 

For these reasons we hold that the appeal must be dismissed with 
costs. 


A. P. M. A. R. 


Appeal dismissed. 
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APPELLATE CIVIL, 

Before 2u.r, Justice Pigot and Mr. Justice Banerjee. 


Nilcomal Pramanick and others {Plaintiffs) V. Kamini 

Koomar Basu {Defendant) .*" 

[31st August, 1891.] 

Limitalion Act (XPo/1877), sch. IL art<;. is.’), Ul— Limitation Act t7Xof\6n), 
ott on a mortgage hand — Ootiditional sale — F’ore.r^tosure - Bengal fteguXd’ 

lion, XVIl of 1806, S5. 7, 8 — Transfer of Property Act (Act IVof 1882), s. 67. cl («)• 

In a suit for possession of Isnd on ths allseation thsfc it was mortgaged by the 
defendant's father in July 1949 to the plaintiffs’ p’^e^eoessors, by way of 
conditional sale, by a deed which fired no time for payment, and made no oroyi* 
eion as to the mortgaeea taking possession : that tbe mortgagor made verioos 
payments down to 1875. and that subsequently foreclosure oroceedings were 
iustituted under R'>g, XVII of 1806. and the mortgage foreclosed in 1877, 
tbe lower appellate Court found that the deed was dule executed, but that tho 
foreclosure proceedings were irregular and invalid. Held, that inasmnohas the 
deed fixed no time of payment, and tbe suit was brought more than twelve y^aW 
after the date of the mortgage-deed, and also more than twelve years after the 
date of the alleged last payment to the mortgagee, which was in 1875. the suit 
WAS barred by art, 139, sch. II of the Limitation Act Having regard to the 
provi'^ions of s. 67, ol. (o) of the Transfer of Proporty Apt, the mortgage [270]^ 

Appeal from Appellate Decree, No. 657 of 1890. against the decree of BaboO 
Ananda Kumar Surbidhioary, Subordinate Judge of Dicoa. dated the 14 th March 
1890, reversing the decree of Baboo Krishna Ohuodet Diss, Mansif of Munshigunge. 
dated the 6th of January 1889. 
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being by oondifcioaal sale, the m'^rtgagee was aoteatiitloiS to the rcmody by i^vla. 
ftod tberefore act. 147 did no'i apply to tha oase. 

Qinoar S'mjh v. Tkikur N train Singh (1) refecrad to, 

Held aUo, tUtt inaacnuch a^ tha mortgagor did not baoom** entitled to ponses- 
BiOQ aftac foreoloeuce pcoceadings nniec Rag XVIT of tho Dcoioolinga 

haviag baea found to have baeo inva'id, aid aa the morfcg»co-ioad d»d not oontaio 
any pcovisiou aa to tha mortg^gae taking poasaasiou. art. 135 wts not applioabla. 

[R., 34 C. 911 <F.B.)»6 0.rj..T <317 = 11 G.W.N. 959: 1150. W.N. 1005(1003) : 16 O.C. 
167 (I59l=201ad.04s. 465 (466).] 

Ths plalobiffa io this oase sued, on fehe 15th Mav 1833, to oSbaia 
po3993=i»oa of oertaiQ oloti of land, on the aUeJjaMon that their ancesfor 
Gouri Keshore Pramaniok. on tha 23‘;h Asiar 1256. oorr03D'>nding w'th 
the 2Qd July 1849, lent and advanced the sum of Ks. 100 to one Tara 
Nath B>90, tha father of the defendant ; that Tara Nath Bo’e executed a 
deed of conditional sele in tha nature of an out-and-out sa'e in re^snect of 
the land in question ; that subsequently Tara Nath Bose made various nay- 
menbs, amounting bo the sum of Rs 33 annas 8, on account of iotereet down 
to the year 1232, oorrasoouding wi^h 1875: that on the dexth of Geuri 
Kishore Pcamanick, his sons, the plaintiff No. 1, and Kill CHurn Prama- 
nick, father of the nUintiff No. 2. on the 3rd of Joist 1233. co'responding 
with the 15bhMay 1876, instituted foreclosure proceedings under Reg. XVIT 
of 180$ against Tara Nath Bose ; that the mortgage was foreclosed 
on the 3rd Joist 1284, corresDonding with the 13th May 1877 ; and that 
tha mortgage debt still remained due. The mortgage-deed did not 6x any 
time of payment, nor did it contain any provision as to the mortgagee 

taking possession of the land in question. 

The defendant alleged that his father Tara Nath B-Jsa never mortgaged 
or sold the land in question to the plaintiffs' predecessor ; that there was 
no due service of notice of the foreclosure proceedings ; and that the suit 

was barred by the law of limitation. . 

The Munsif found that the document relied on bv the plaintitls 
was executed by Tara Nath Bose ; that tha plaintiffs had satisfactorily 
proved that the transaction was intended to operate as a mortgage, and 
that the service of notice of the foreclosure oroeeadings was duly m’.de m 
May 1876. He accordingly made a C2711 decree for possession of the 

land in question, in default of the defendant to pay ophe principal and 

interest at 12 per cent, per annum within six months from the date of tho 

^0011*00 

Oa appeal the Subordinate Judge held that the deed in question was 
intended to operate as a mortg,4e, but on the question of th^e of 

notioe of the foreelosure procesdings upon Tara Nath Boss_hs he d that 

the service was not properly made 

Tha appeal was therefore allowed and the plaintiff s suit dismissed. 

The plaintiffs appealed to the High Court. 

Baboo Lai Mohan Das apoeared for the appellants. 

Baboo Tara Kishore Chowdhury appeared for the resnondent. 

Tho judgment of the Court (Pigot and Banhrjbe. JJ.) was as 

follows: — 

I JUDGMENT. 

This was a suit brought by the plaintiffs for possession of soma laud 
on the aUegatioQ that tha same was mortgaged by the defeudants father 
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on the 20fch As3arl2o6 (correspooding with some time in July 1849) to 
the predecessor of the plaintiffs by way of conditional sale by a deed 
wbmh was drawn up as a deed of out-and-out sale, that the mortgagor 
made payments on various dates down to 1282 or 1875, that foreclosure 
proceedings were thereafter instituted and the mortgage foreclosed in Joist 
12o4 or iViay 1877, and that the plaintiffs were consequently entitled to 
possession. The defendant pleaded limitation, denied the mortgage, and 
the regularity of the foreclosure proceedings, and raised other objections 
uoc necessary to ba considered now. 

The 6rst Court found for the p'aintiffs and gave them a decree for 

possession m default of the defendant to pay off the mortgage debt with. 

interest within six months from the date of the decree. 

On appeal by the defendant the lower appellate Court has reversed 
that decree and dismissed fche suit on the ground that the foreclosure pro- 
oeedmgb under Reg. XVII of 1806 were irregular and invalid. 

In second appeal it is contended for the plaintiffs that the lower appel- 

late Court was wrong m dismissing the suit altogether, and that if the 

foreclosure proceedings under Reg. XVII [272j of 1806 were bad. the 

r® Still entitled to a decree for foreclosure under the nrovisions 
of the Transfer of Property Act. 

k u to consider that question, as the objection urged on 

behalf of the respondent, that the suit is barred by limitation, seems to bo 
a ratal one. 

<? ^ Court in the ease of Girwar 

Singh V. Thakur Narain Singh (1), that art. 147 of the second schedule 

of the Limitation Act (XV of 1877) applies only to those cases in which 

the mortgagee IS entitled to the alternative remedies of foreclosure and 

^ mortgage m this ca.'^e being by conditional sab, the 
mortgagee is not entitled to the remedy by sale [see Transfer of Property 
Act s- 67, cl. {a}]. That being so, art. 147 of tbe Limitation Act does not 
apply to this case. The only other provisions of the Limitation Act that 

can possibly be referred to as applying to a case like this are arts. 132 

and ido. Now art. 135 cannot apply to this case, as the mortgagee did 
not become entitled to possession after foreclosure proceedings under. 
«eg, AVll of 1806, It being found by the lower appellate Court that the. 
proceedings did not properly take place, and as the mortgage deed contains 
no provisions as to the mortgagee taking possession, the only provision 
applicable to this case is, we think, art. 132. A comparison of the. 
language of art. 132 of the present Act, which speaks of suits to cn/orcfi 
payment o( money, &c with that of the corresponding article of the LimL 
tation Act of 1871, and the fact that tbe 6rst decree in a foreclosure suit 
under the Transfer of Property Act is one that in the first place direote 

the mortgagor to pay off the mortgage money, goto support this view, 
and if art. 132 applies, the suit is clearly barred, as the deed fixes no time 
of payment and the suit was brought more than twelve years after the date 
of the mortpge deed, and also more than twelve years after the date of 
the alleged last payment to the mortgagee which was in 1874. 

We rnusttherefoie hold that the suit has been rightly dismissed, and 

this appeal must be dismissed with costs 


A. F. M. A. R. 


Appeal dismissed. 




(1) 14 C. 730, 
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[273] APPELLATE CIVIL. 

Before Mr, Justice Bigot and Mr, Jtisticc Banerjee 


Golak Nath Boy Ghowdhry {Plaintid) v. Mathura Nath Kov 
Cho’wdhry, on his death his son and heir Radha Churn 
Roy Chowdhry, who appeared, and others who did not 
APPEAR IN THIS APPEAL {Defendants),^ [1st September, 1891.] 

Lease — Osatho^cla — Re-entry-^Forfeiture — Sale in execution -Saleable interest— Alie. 
nation by operation of laiu — Conditions restraining alienation-— ^Civil Procedure Code 
(Act XIV of 1882), s. 2G6. 

A sued to recover possession of certain land fvhiob was leased in osothowla hy 
bis father to B, Tbe lease ezpresslj prohibited the lessee and bis beir from 
makiog an; assigument of the property either by sale or gift, but it did not 
contain any provision for forfeiture or for re-entry by reason of an assignment in 
violation of its terms, nor was there any provision restricting a sale in execution 
of a decree. Tbe osathouiL passed to ii's executor and was sold in execution of a 
decree against H. Held, that the sale passed a good title. It is clear law in 
India, as in England, that a general restriction on ast-igument does not apply to 
an assignment by operation of law taking efiect in intiifuin, as a sale under an 
execution, 

VyanJiatraya v. Shivrambhat (i), Diwali v. Apaji Ganesh (2) and Tamoya v. 
Timapa Ganpaya (3|, refetrei to. 

Held also, that even if there bad been a provision in tbe lease for forfeiture or 
for Tb-cotty by reason of an assignment in violation of its provisions, it would 
not have the effect of invalidating (be sale in execution, wbich has always been 
held not to be of itself a breach of a covenant not to assign. 

B, and also his executor at the time of the sale, had an interest in the lease 
which was saleable ” within the m laoing of s. 266 of the Civil Procedure Code. 
Diwali V. Apaji Qanesh (2) distinguished. 

CF.. 14C.L.J. 585 (687)“10 Ind. Cas. 374 ; Appl , 9 C.l’.L.R. 134 ; R., 14 C.P.L.R. 
lU (116) ; D., 8 lad. Cas. 825 1 


This was a suit to recover possession of a certain bari, which was 
let to one Boikant Nath Saha Roy by the plaintiff’s father, Srinabh Roy 
Chowdhry, by a registered lease in the following terms : — 

“ I, Srinath Roy Chowdhry, son of the late Gour Kishore Roy Cbow- 
dhry, the place of residence, pargana and thana as above, do execute this 
[274] osathowladari patta without tbe power of disposing of the property 
of the patlia either by sale, gift or transfer to the effect following : — 

I hold, under a mirashowla, the dwelling-house of Kabul Krishna 
Das in the modafut hrohmutter property of Kali Agradani, in kisviut Maj- 
fiugger appertaining to the modafut property of Ghoshanubita Rani, the 
khanabari of Rani Rajessuri and Rani Annopurna, obtained under a gift, 
situate at pargana Cbandradip, &o. You have applied to me for an 
osathowladari patta of the said house, in order to dwell therein without 
the power of transferring chesaid house either by sale or gift. 

'‘According to your prayer, I grant you this patta for the entire land 
with the house aforesaid (witn the tank?) as weil as the banks on the 
four sides of the tank” js + ♦ ♦ * (here followed 

the boundaries) *'the rent of the sanae is fixed at Rs. four (4) to be paid by 

* Appeal from Appellate Decree No. 858 of 1690 against tbe decree of G. G. Day, 
Eaq.. Dietrlot Judge of Backergonge, dai'ed tbe 14tb of April 1R90, affirming the decree 
of Baboo Naffer Ohuoder Bbutt, Subordiuate Judge of that district, dated the Setb 

December 1888. 

(1) 7 B. 256. (2) 10 B. 342. (3) 7 B. 362. 
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you to me annually according to thekUts fixed b3low. Should you default 
to pay the rent, I shall ba competent, according to the law in force, to 
realise interest for default of payment in due kists. You are to enjoy and 
hold the aforesaid house, together with the tankas per boundaries stated, 
and the entire /amayami by holding possession of it, bvexcavatinait. raising 
embankrnent on it, by ecocbing ghors, and planting gardens herelitarUy in 
good felicity, the nroperty descending from son to grandson, and so forth. It 
is further stated that neither you nor your heirs nor your reoresentatives 
shall be competent to transfer this right either hv sale or gift, 

or by any other manner of alienation, or grant a rmurasi pattn of the nro- 
perty to anybody. Should you or your heirs do make anv such transfer 
or grant, such transfer or grant should not be accepted by the Court. On 
these conditions, receiving a kahuliyat, I execute this osathowlaiari mtta. 
the 29r.h Assur 1272 B.S. ” 

It appeared that one Manieka Mila Chowdhrani had obtained a 
decree against Boikant Nath, and on the death of the latter she took out 
execution against thedefenlaot No. 3. Kisto Bundhu Boy, the executor of 
the estate of Boikant Nath. In execution of this decree the defendant 
No. 1, Mothura Nath Roy. purchased the bari in the bmami name of the 
defendant No. 2, Kunju Bsharv Sen. The auction-n'irchaser took posses- 
sion through the Court, ousted the heirs of Bnkant NitP, and eventually 

made considerable improvements upon the property by enlarging a tank 

and building masonry landing-stages and walls. 

The plaintiff contended that bv vir'iue of the provisions in the lease 
nothing passed to the purchaser under the safe, nor was there anv sale- 
able interest within the meaning of the provisions of s. 266 of the Civil 
Procedure Code, in Bcikanb [2731 Nath or his executor, inasmuch as Boi- 
kant Nath was expressly prohibited from alienating the property by sale or 

gift or in any manner. The plaintiff did not ask for any relief against the' 
executor. 

The material defence was that the suit was not maintainable, inas- 
much as there was no right of re-entry reserved in the lease ; that there 
was no for feiture clause; that the terms restraining alienation were not 
enforceable, and that the lease did not prevent a sale in execution. 

The Subordinate Judge dismissed the suit The nlaintiff aonsalod 
to the District Judge, the ma^ierial pcrbion of whose judgment was aa 
follows : — 

It is admitted that there was no express condition of forfeiture or 

re-entry in the lease. The clause ' if you do alienate it will be liable 

to be set aside by the Civil Court ’ does uot necessarilv imoly that the 
lease would terminate in the event of a vcluntary transfer by the lessee. 
The transfer would be invalid, and the position of the lessee would remain 
as before. The contingency of an involuntary transfer was not con- 
templated, and no provision was made for it, or for the case of the 
transferee obtaining possession. A numheV of rulings were relied upon by 
the defendant here, as in the lower Court, as supporting the contention, 
that without an express stipulation of forfeiture or re-entry, the defend- 
ant could not be ousted and the title of an auction-purchaser would not 
be affected by a clause against alienation. 0 i the first point the rulings 
cited were the cases of Gooroopersaud Sircar v. Phillipe (D. Gordon 
Stuart (& Go. v. Taylor (21, Narayana Sannbhoga v. Narayana Nayak (3)i 
Ram Nursingh Gkuckerbutty v. Dioirkanath G ingooly (4). The last case 

(' ) U%tah. 3G6. (2) W.E.F.B. 9. (3) 6 M. 327. (4) 23 W-B. XO. 
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was referred to only with regard to the general prinoiole therein stated, 
that a forfeiture clause is to be construed strictly, and not to ba extend- 
ed, if possible, beyond the words in which it is expressed. The other 
rulings deal with oases in which it wag sought to terminate leases on a 
breach of oontraob by the lessee, but there b^ing no oxoress forfeiture 
clause, the claim for ejectment was held untenable. With one exoention, 
the persons suevd in these oases were the original lessees themselves, and 
the Subordinate Judge considered chat, although an express condition of 
re-entry might be necessary tc enable a landlord to oust the lessee, he 
ehouM hi able to eject third parties wi'hout it. It does not seem to me 
that there is any sound basis for this distinction, or that a condition, 
ineffectual as against the lessee himself, can have any greater effect against 
a transferee of the lessee's interest. 

[276] None of the above cases, however, deal with circumstsnces 
similar to those of the present case, and I pass on to the second point 
urged, that the position of an auction-purobaser is nob affected bv a 


condition against voluntary transfer. On this point the cas'^ of S'lhharavd 
Kamti v. Krishna Kamti (l) is strongly io favour of the defendant’s con- 
tention. Tnere also the person sued was the auction-purchaser of pro- 
perty leased under a stipulation against alienation, and the landlord’s case 
was stronger, inasmuch as there was an express forfeiture danse, and he 
gave notice at the time of sale of his intention to enforce it. It was held 
by the Court that an assignment bv operation of law was not se a 
breach of the covenant against alienation, and the suit for possesqion was 
dismissed. The same principle was affirrned in the case of Tam'iia v. 
Timapa Ganpaya (2) which ruled that a clause against voluntary aliena- 
tion afforded no grounr. for imoeaching the title of an auction-purchaser, 
to whom the alienation was by act of law and not of the lessee. In this 
case it was also held that the plaintiff could not recover possession even 
from a private purchaser in the absence of a clause of forfeiture or re-entry 
in the lease. In the case of Vyankatraya v. Shivrambkat (3), it was 
held that a special agreement of the lessee not to allow the land to be 
sold in satisfaction of judgraent-debts was a valid agreement. This 
was a decision of the same Judges who delivered judgment in the case 
just before mentioned, and in that judgment they referred bo the esse, 
which is in no way inconsistent with the principle there laid down. 
II these oases are good law. they clearly dispose of the question now 
in issue, and put the plaintiff out of Court so far as his present 
claim is concerned. Oq the other side, however, an argument has 
been advanced which certainly looks a strong one. It is based on 
the terms of s. 266. Civil Procedure Code, and on the ruling m 
Diwali V. Apaji Ganesh (4). According to s. 266 the pronertv which is 

liable to sale in execution of a decree includes all saleable property 

belonging to the judgmenb-dehtor. or over which or tne profits of 

Which be has a disposing power. In the case oi Diwali v. Apajt 

Ganesh ( 4 ) it was held that an usufructuary interest assigned to a Hindu 
widow for her maintenance with stipulations against alienation was an 
interest over which she had no power of disposal, and therefore not 
saleable in execution under s. 266 of the Civil Procedure Code. 

. I think, however, on the authority of the two classes of ru mgs 
above referred to, that it must be held that the judgment-debtor a lease 
was saleable property— firstly, because there was no effectual prohibition 


(1) 6 M. 169. 


(3) 7 B. 962. 


(3) 7 B. 266. 


(4) 10 B. 343. 
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in fcbe lease against sale even by the lessee himself, and secondly, because 
even if the lessee could nob sell the property was saleable otherwise, 
according to the construction of the law by the Bombay and Madrae 
High Courts above referred to.” 

[277] The appeal was accordingly dismissed. Against that decision 
the plaintid appealed to the High Court. 

Mr. Evans and Baboo Grija Sanker Mozumdar, for the appellant. 

Mr. Garth and Baboo Ckiinder Kant Sen, for the respondents. 

The nature of the arguments sufficiently appear in the judgment of 
the High Court (PiGOT and Banerjeb, JJ.) which was as follows:— 

JUDGMENT. 

This is a suit for possession of a piece of land, which was leased in 
osathowla by plaintiff’s father bo Boikant Nath Saha Roy, whose executor 
the 3rd defendant is. The osalhoivla was sold in execution of a decree 
against Boikant in January 1887 shortly after Boikanb’s death, and the 
plaintiff’s case is that thereby by reason of the terms of the lease the 
auction-purchaser and his principal defendants 2 and 1 got nothing, and 
this suit is brought to eject them ; no relief is expressly asked for against 
the executor. 

The lease, addressed to Boikant in the usual manner, is by Sri Nath 
Roy, and commences thus: — ”1 * * do execute thia osathowladari 

patta without the power of disposing of the property of the patta, either 
by sale, gift or transfer to the effect following” : — 

It recites : — “ You have applied to me for an osathowladari patta of 
the said house in order to dwell therein without the power of transferring 
the said bouse either by sale or gift.” ” According to your prayer, I grant 
you.” Then follows the description of the premises. “ You are to enjoy 
and hold the aforesaid” hereditarily in good felicity the property 

descending to your son and grandson, and so forth.” 

Neither you nor your heirs nor your representatives shall be compe- 
tent to transfer this osathowla right either by sale or gift or by any other 
manner of alienation, or grant a monrasi patta of the property to anybody. 
Should you or your heirs do make any such transfer or grant, such trans- 
fer or grant should not be accepted by the Court. On these conditionSr 
receiving a kabuliyat, I execute this osathowladari patta” 

[278] We may assume that the lessee was bound as by the kabuli’ 
yat in similar terms. But the terms of the letting are only before us iu 
this patta. 

It is contended that, by virtue of these provisions, nothing passed 
under the sale to defendants 1 and 2. Vyankatraya v. Shivrambhat (Dr 
and Diivali v. Apaji Ganesh (2) were relied on by the defendants, and 
the cases Tamaya v. Timapa Ganpaya (3) and Subbaraya Kamti v. 
jSrts^Tia (4) were cited and distinguished. 

We take it to be clear law in India, as in England, that “ a general 
restriction on assignment does not apply to an assignment by operation 
of law taking effect in inviiurn, as a sale * * under an execution ” (David- 
son's Conv., Vol. V, p. 177). The Bombay cases cited are authorities for. 
this proposition as regards India. 

In the present case there is no provision in the lease for forfeiture, 
or for re-entry or forfeiture by reason of an assignment in violation of the 

provisions of it. Had there been such a provision, it would not have tb® 

* 


(1) 7 B. 256. (2) 10 B. 342. (3) 7 B. 262. (4) 6 M. 169. 
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sffeot, wa tihiDk, ot invalid&tiDg the sale io execution, which has always 
been hold not to be of itself a breach of a covenant not to assign. 

The case of Vyankatraya v. Shioramhhut (1) does not a6feot, in onr 
opinion, the present case, Toat decision only applied the special rules 
(perhaps it should be called exception to the general rule) that a clause in 
a lease is valid whioh expressly gives a right of re-entry by the landlord 
m case the term be taken in execubioa. the clause in the lease in that 
-case on which the question arose '* not to let the lands be attached and 
Sold in satisfaction of judgment-debts'’ being held to have a similar 
operation, and to render a passive attitude by tbe lessee in respect of 
process of execution, bo amount to a breaob within the operation of the 
special rule in question. 

In the present case there is no provision relating bo process in execu- 
tion, and we think the general rule applies. 

It is also contended that as the lessee is expressly prohibited from 
.alienatiog, there was not any interest in him or in his executor at 
the time of the sale whioh was "saleable” within the meaning of 
8. 266 of the Civil Procedure Code, and in [279] support of this conten- 
tion the case of Viwali v. Apaji Ganesh (2) was relied on. 

We agree with the District Judge in thinking that the decision in that 
case burned on the very special nature of the limited usufructuary interest 
there in question. We do not understand the Court as in any way 
departing from the general rule recognized or acted upon in the cases of 
Vyankartraya V. Shivrambhat (1) and Taniaya y. Timapa Ganapaya (S) 
by the same high authority whioh decided the case ot Diwali y. Apaji 
Ganesh (2). We think, in the present case, the general rule must apply, 
-that the sale passed a good title, and that the appeal must be dismissed 
with costs. 

A, F. M. A. R. Appeal dismissed. 


20 G. 279. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram. Kt., Chief Justice, Mr. Justice 

Macpherson, and Mr. Justice Beverley. 


EapikunnesSA Bibi and another {Decree-holders) v. 

Tarini Churn Sarkar {Judament-dehtor).* 

[9bh August, 1892.] 

Heeree^OoMiructionof decree— Coment decree— Decree in foreclosure suit— Redemption, 
extension of time for— Appeal, consent decree on— Interest— Transfer of Property 
^ct {IV of 1882), ss. 86, 87. 

Tha plaintiffs obtained a deocee for foreolosure. On appeal the lower Appellate 
Oourt made a decree in terms of s. 86 of the Transfer of Property Aot, ordering 
the defendant to pay tbe amount due with interest and coats calculated up to the 
28th February 1890, or in default to be foreclosed his right to redeem. Upon 
second appeal on the 30th January 1891 it was “ordered and decreed, with con- 
sent of the parties, that the defendant be allowed one month’s time to redeem,*’ 


• Appeal from Order No. 351 of 1891 againet the order of J. F. Bradbury , Esq., 
^Judge of Pubna and Bogra, dated the 19th of August 1891, affirming the order of Baboo 
Promotho Nath Baneriee. Subordinate Judge of that district, dated the 33rd of May 

1891. 

(1) 7 B. 966, (2) 10 B. 342. 
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and in other respects the appeal was dismissed. Oa the 28th February 1691 the 
deleDdaaC deposited ia Goar; a sam o iloalated so as to iaclule ioier-'st up to 
that date, but sabseqaeotly objecieJ to piyiaterest after the 28ch February 
1990. 

Beld. by Petherau, O.J., and BEVERLEY, J, (Macpherson, J. diesentiag) 
that the effect of toe ooiisenc decree was to extend the time for redemption to 
the 28tb February 1891, and that interest should be allowed to that date. 

[R.. 12 C.P.L.R. 78 (81).] 

[280] Rafikunnessa Bibi aod anobher obtained a decree against 
Tarini Oauro Saikar for foraclo-ture of a morbgage. On appeal the Distri it 
Judge on the 7th February 1890 ma fe a decree in terms of s. 86 of the 
Transfer of Property Act. ordering the defendant on or before the 236h 
February 1890 bo pay to she plaint ffs the sum of Rs. 3.000 with interest 
at 12 par canc. from the 25sh May 1837 bo the 2Sth February 1890, and 
the costs of the lower Court and interest thereon at 6 p^r cent, from the 
date oi the lower Court’s decree to the 2Bth February 1890, tbe co^ba of 
the appeal and interest thereon from the 7bh February to the 28bh 
February 1890, in all a sum of R^. 4,612-5, and in default the defendant 
to be debarred of his rignt to redeem. 

Tbe defendant appealed to the High Court. On the 30bh January 
1891 a consent decree was made in the following terms : — • 

It is ordered and decreed with the consent of tbe parties that the 
defendant be allowed one mouth’s time to red-iem, and it is further order- 
ed and decreed that in other respects tbe appeal be and the same is here-* 
by dismissed.” 

On the 24th April 1891 the decree-holders presented a petition to 
the Subordinate Judge stating that the judgment-debtor had on the 28th 
February 1891 deposited the sum of Re. 5,200 as due under the decree, 
but that the payment of this sum bad been refused by the Court Olfioor, 
oq the grouud chat interest sh ml 1 n }t be allowed upon the principal sum 
due to the decree-holders from the 28bh February 1890 to the 28bh Febru- 
ary 1891. Tne Subordinate J udge took this view of the case, observing : — ■ 
There is admittedly no order in the High Court’s decree for ptyment 
of interest on the principal su n. The deoree-holdefs now want interest 
on the principal up to the date of deposit, but without an exoress order 
to that effect from the High Court I cannot allow interest further than 
what the District Judge has allowed by his decree.” 

The District Judge upon anpeal observed: — “Neither my judgment 
nor my decree gave tue plaintiffs interest on the principal or costs after 
the 28ch February 1890, an 1 1 never meant to award further iuterest. 
Tue respondent moved me to extend the time for redemption, but 1 
refused to do so. So far as in me lay C2H] I enforced the decs’oa iu the 
appellant’s favour. The respondent tiien appealed to the H gh Court. 
Tbe plaintiffs were a war led their ODsts of the appeal to the High Court 
With inoerest, but the High Court gave them no interest on the Rs. 3,000 
or tbe costs of the Subordinate Judge’s Court, or my own for tne neriod 
subsequent to the 28th February 1890.” The appeal was accordingly 
dismissed. 

From this decision the plaintiffs, decree-holders, appealed to thd 
High Court. 

Upon the hearing of the appeal the Judges of the Division Bench 
(Macpherson and Beverley, JJ.) differing in opinion, the matter was 
referred for tbe decision of a third Judge. 
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Baboo Nilmadhab Bose and Baboo Tara Kishore Cliawdlmj. appeared 
for the appellanlg. ^ 

Dr. Troylukho Nath Miiter, appeared for the respoodent. 

Tb6 opiDioos of the Court word as follows « — 

OPINIONS. 

■ ^■^CPHERSON, J. In this case the appellants obtained a decree for 
we foreclosure of a mortgage. Tne respondent appealed, and on the 7bh 
F^ruary 1890 the District Judge made a decree in the following terms : — 
That this appeal be dismissed with costs; that the defendant Tarini 
Churn Sarkar do on or before the 2Bi>h February 1890 pay the plaiotilfs the 

3,000 expended by them with interest at 12 par cent, from the 256h 
May 1887 to the 28th February 1890, aggregating Ra. 997, the lower 
Court’s costs Rs. 454-2, and interest thereon at 6 per cent, from the data 
Of the lower Court’s decree, VI 2 ., the 30 h November 1889 to the 28th 
February 1890, aggregating Rs. 6-12-9, and the costs of this appeal 
Ri, 183-11, and interest thereon at 6 percent, from this day to the 28ih 
February 1890. aggregating annas 11-3. in all Rs. 4,642-5, and that in 
the event of ihe defendant’s default the defendant’s interest in the pro- 
perty in suit be extinguished, and the plaintiffs obtain possession thereof.” 

This decree was in strict conformity with the provisions of s. 87 of 
the Transfer of Prooerty Ac;). 

The respondent then preferred a second appeal to this Court. 
This appsil was dismissed on the 30 h January 1891, the decree [282j 
being in these terms : — “ It is ordered and decreed with the consent of 
the parties that the defendant be allowed one month’s time from this date 
to redeem, and it is further ordered and decreed that in other respects 
this appeal be and the same is hereby dismissed.” 

The question novv raised is whether the appellants are entitled to 
interest on the principal of the mortgage-money and on the co^ts incurred 
in the lower Courts from the 28th February 1890 up to the date within 
the extended time on which payment was made. The lower Courts have 
held, and 1 think rightly, that as the decree of this Court does not direct 
the payment of any additional sum by way of interest, the appellants 
oan only recover the amounts specified in the decree of the District 
Judge. Section 87 of the Transfer of Property Act empowers the Court 
making the decree in a suit for foreclo'^ure, upon good cause shown and 
upon such terms, if any, as it thinks fit, to postpone the day appointed 
for the pa> ment. Reading that section and e. 86 together, it seems 
clear that the amount to be paid to avoid foreclosure is tbe amount 
determined under s. 86, plus the oos'is incurrei and allowed s ibsequeot 
to tbe decree, and plu^ also any additional sum which, when an extension 
Is granted, may be made payable. 

It is a mistake to supoose that an extension of the time carries with 
it as of course an extension of the period for which interest is to be paid. 

If it is intended to impose any additional liability in the way of interest, 
this must be expressed in terms, otherwise the amount originally fixed is 
the amount to be paid. Here no terms were imposed, and the effect of 
the ooQsent order was simply to extend the time for payment. 

Tbe consent order is oomulete in itself and is quite intelligible as it 
etaads. We are asked to so construe it as to impose upon one of the 
parties a liab lity which does not necessarily fiow from it. This we should 
nob be justified in doing. If the consent order does nob express all that 
it was intended to express, the proper course was to get it pub righc by 
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the Court which made it. We canoot speculate as to the inteation of 
the parties. 

The circumstance that the respondent at first paid in the extra 
interest cannot, I think, affect our decision. 

[283] I would dismiss the appeal with costs. 

As Mr. Justice Beverley takes a different view, the case must go be- 
fore a third Judge. It will be laid before the Chief Justice for orders. 

Beverley, J. — In this case the appellants obtained a decree for fore- 
closure of a mortgage, and on the 7th February 1890 the District Judge 
made a decree nisi, directing that on or before the 28bh of that month the 
defendant should pay to the plaintiffs the principal sum of Hs. 3,000 with 
12 percent, interest from 25th May 1887, and the costs of his Court and 
of the Court below with interest thereon at 6 per cent, from the dates of 
the respeotive dearee^, the interest in both cases to be calculated to the end 
of the month, and that in default of such payment there should be a decree 
absolute for foreclosure. 

Against this decree the defendant preferred a second appeal, and on 
the 30ch January 1891 a Division Bench of this Court disposed of the ap- 
peal in these terms : — ‘‘ It is ordered and decreed with the consent of the 
parties that the defendants be allowed one month’s time from this date to 
redeem, and it is further ordered and decreed that in other respects this 
appeal be and the same is hereby dismissed.” 

On or before the 28th February 1891 the defendant paid into Court 
the full amount, calculating the interest as due up to that date, but on 
the plaintiffs’ applying for the money an objection was raised — apparently 
in the first instance by some person in the office of the Subordinate Judge — 
that under the terms of this Court’s decree the dafendant was only bound 
to pay interest up bo the 286h February 1890. 

Both the lower Courts have taken this view, holding that inasmuch 
as the appeal was dismissed by this Court, except that by consent a fresh 
date was fixed for payment, the amount to be paid must bo held to be 
that named in the decree of the District Judge of the 7th February 1890. 

The question before us, then, is whether under the terms of this 
Court’s decree the niaintiffs are entitled to interest from Ist March 1890 
to 28bh February 1891. 

It appears to ms that bad this Court intended that no interest should 
be payable after the 28bh February 1890, the decree would [281] have stat- 
ed explicitly that the defendant be allowed one month’s time from this day 
to pay up the amount mentioned in the decree of the lower Court, The words 
of the decree, however, are “one month’s time from this date to redeeoii” 
and that must mean to redeem in accordance with the provisions of 
sa. 86 and 87 of the Transfer of Property Act. Under s. 87 the Court may 
from time to time postpone the date fixed for payment, but by s. 86 the 
interest would be calculated up to the substituted date, and similarly in 
this ease I take it that the effect of this Court’s decree was merely to sub- 
stitute the 23th February 1891 for the 28bh February 1890, in the decree 
of the District Judge, and the natural result of that would be that interest 
would be calculated up to the later date. This view of the case seems to 
be in accord with that taken by th? Madras Court in Manavikraman 
V. Unniappan (1). 

Further, it is to be observed that the decree of this Court was made 
by consent of parties, and the intention of the parties may be inferred 


(1) 15 M. 170. 
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from the fact that the defendant paid into Court interest up to 2Sth 
February 1891. It 13 obvious, inoreovor, that the plaintiffs who were then 
entitled to a deoree absolute would scaroely have consented to forego that 
decree and to allow the defendant further time, unlaws it was understood 
that they would receive interest for the period in dispute. 

For these reasons I am cf opinion that the orders of tlie lower Courts 
should be set aside, and the interest on the nrincipal sum and on the costs 
of Court calculated up to the 28‘.h February 1891. And I think that the 
appellants are enticled to their costs in this matter in all the Courts. 

Pethekam, C.J — I agree in the view taken by Mr. Jus:.iee Beverley 
in this case. I think the only question is what is the true construction of 
the agreement come to between the parties as set out in the consent order 
of this Court. By the consent order of this Court the appeal of the mort- 
gagor was dismissed, and also by consent the time for redemntion was 
extended from the 235h February 1890 to the 28th February 1891. The 
meaning of that, in my ooinion, including the meaning of the word “redemp- 
tion,” is chat [285] the mortgagor would be entitled to redeem his property 
on payment of what is due at the time of rederapbioo. The amount due at 
the time of redemption would be the amount of principal and interest 
calculated down to the time of nayment, and the time of payment having 
bean extended down to the 23th February 1891. in my opinion under the 
terms of the agreement the mortgagee would be entitled to calculate his 
interest down to that time. That was the view of the parties, because 
the defeudant did calculate his interest down to that time and did oay 
the whole amount, including that interest, into Court to be paid over bo 
the plaintiffs, although he afterwards for some reason or other gave notice 
to the Court not bo pay over the interest for the year, and it is contended 
before me now that he bad a right to do that, because the decree of this 
Court when It was drawn up did nob assess the extra year’s interest. If 
this were a question of execution, there might be ground for contending 
that before the deoree could be executed it must be amended by making a 
calculation and inserting the figure in the decree, bub inasmuch as the 
defendant himself accepted that, and calculated the amount on that basis 
and paid it into Court for the plaintiffs, it seems to me there is no necessity 
DOW for making any further calculation of interest. The interests of 
justice in this case will be fully served by directing the C->urt to pav this 
amount, which was paid by the defendant for the oUintilfs, to the plaint- 
iffs. The result is that the order will be in accordance with that proposed 
by Mr. Justice Beverley, and the mortgages must get the costs. 

A A G Appeal decreed. 
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APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 


Hridot Nath Shaha and another {Defendants) v. Moho- 
BUTnessa Bibee and OTHERS [Plaintiffs) AND OTHERS [Defendants).* 

[17th August, 1892.] 


PartlHon PfivaU partition^Putni of separate share — Subsequent partition under 
Bengal Act Vlir of 1816 , s. liQ— Parties -Defendants. 


T , 0 ^ 0 ® plaJoDffa were co-shareri in a certain estate, Tbaing another oo-sharer. 
in laiS a private partition took place between the co-sharers in [2861 the course 
of wh-ch certain specific lands were allotted to T in severalty, the rest remaining 
undivided r granted a patni lease oI her share to third parties, who were 
thericeforthiu possession; and subsequently there was a partition of the whole 
estate by the Collector under Bengal Act VIII of 1876. in the course of which 
the specific lands allotted to T in the private partition were allotted to the plaint- 
iSs, who brought against the tenaots of the land suits for rent to which they 
made the patntdars defend tots. Beld that the patnidats were properly made 
parties to the suits in order t-> try the question of the right to receive the rentes 
between the plamtiffs and the patoidars. Kashee Ram Dass v. Sham Mihinee{l), 
^mudeen V Qirish Chunder Shamunt (2). and Madan Mohan Lai v. 
Holloway (6) , referred to. 


HeW also that, assuming that the patnidara were not parties to the partition 
proccediogs by the Collector, they were eocitled to retain posseesioo of the lands 
allotted to th'iir lessor T in the private partition, by which partUion the plaintiffs 
were bound, notwithstanding the subsequent partition by the Collector. Ahme- 
doollahv. Ashruff Hossein (i) Obhoy Churn Sircar w. Buri Nath Roy {5\,firsd 
Juggessur Doyal Singh v Busessur Pershad (6), approved. ByjnathLal^. 

Ramoodeen Chowdkry {!), distinguiehed. 


Siction 128 of Bengal Act VIII of 1876 does not apply to a case in which there 
has been a prior private partition ; the estate in such a case not being" held in 
common tenancy” within the meaning of that section. 


fP., 15 C W.N, 426 = 9 Ind. C»s. 539 ; Rel.. 


11 O.L.J. 95 = 5 Ind. Gas. 307 (309).] 


These six appeals arose out; of six renfc-suits brought by the plaintiffs, 
who were three of the co-sharers of a certain estate, a lidy of the name of 
Tamizunissa Bibee being the fourth co-sbarer. The estate in question 
was partitioned by the Collector, and lot or section No, 1 was assigned to 

theplaintiffs, who were put into possession of such section in Joisto 1295 

B.S. These nartition proceedings were commenced prior to Bengal Act VUI 
of 1876 coming into operation, but were completed after it came into force. 
In 1818 a private arrangement had been come to amongst the cO'Sharers, 
by which certain lands were assigned to the various co-sharers in severalty, 
other lands remaining ijmali or joint as before. Among the lands assigned 
to Tamizunissa Bibee as her share were those held by the tenant-defend- 
ants, and from that year these tenant-defendants began to pay their entire 
rent bo her. Tamizunissa granted a patni lease of her share of the 
[287] estate to Ram Ibon Lilia, and although the patni was in respect 
of an undivided share, it was admitted by the parties that the patnidars. 


* Appeal from Appellate Decree No. 1465 of 1991. agaiust the decree of F J- Brad- 
bury, Esq., Distriob judge of Pubua and Bogra, dated the 96tb day of Jane 1891, 
affirming the decree of Baboo Prosuauo Gomar Bose, Muosif of Pubaa, dated the 7tb 
April 1890. 

(1) 23 W B. 227. (2) 4 0 - 350. (3) 12 C. 655. 

(5) 8 0. 72. (6) 12 C.L.R. 281. 
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imoropedy joined as partie, to these 
amts. No decree oughb fco have been trnde againsb tbem. Advanbaefl 

Soodl““l9«“ °f ‘'tl® by means of suits for rent, 

bootion 128 of the Estates Parbibioo Act has no aooliciti'^n bo tho p-e^jonb 

because even assurning bbab by virtue of s. 3 the provEsions 
Of that Act ware made applicable to the Colleobor’a proceedings in this 
case. 8tiU those proceedings are only applicable bo the procedure, “ so far 
as they relate to the contiauation of a partition from the point which it 
‘has reached.” and not to the results and effects of the partition. Secondly 
because s. 128 of that Act was not intended under any circumstances to 
•aoply bo a case in which there has been a prior private partition It is 
clear from the wording of ss. 12. 101 and 106 of that Act, that when 
ID accordance with a private arrangement all or any of the co-sharers 
are m possession of separate [283] lands held in severalty, the estate 
IS nob held in common tenancy” in the sense in which these words are 
Dsed ins. 128 ; therefore that section will not apply. If s. 128 does nob 

■apply, there is nothing in the Act which interferes with the claim of the 
patnidars to be retained in possession. Possession given to the plaintiffs 
t>y the Collector under s. 123 was possession as against the other co- 
^arers only, and nob as agtiosb the patnidars — Mackenzie v. Shere 
Bahadoor Sahi(l),Obhoy Churn Sircar v. Suri Nath Roy (2). The 
question before the Court is determined bv Ahmedoollah v. Ashrud 
Bossein (3), Obhoy Churn Sircar v. Buri NatkRoy(2),a.udJugffessur Doyal 
Singh v. Bissessur Pershad (4). 

Sir Griffith Evans, for the respondents. — The patnidars were rightly 
joined as paroles bo the suit, anl the lower Giurcs ware justified in trying 
the question of right to receive the rent as between the plaintiffs and 
the pitnidars. Tne trial of that question was necessary in order to 
ascertain whether the relationship of landlord and tenant between 
the plaintiffs and the tenant defendants existed or nob, Kashee 
Bam Dass v. Sham Mohinee (5), Ahamadeen v. Orish Chunder Shamunt (6) 

IThe wording of s. 153 of the Bengal Tenancy Act, also supports this 


(l) 40. 878. 

<4J 13 O.JCi.B. 381. 


(2) 8 C. 72. 

(5) 33 W.R. 227. 
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view. As to the other question relied upon by Mr. Hill, the principle 
upon which the decisions appear to be based has been overruled by the 
Privy Council, Byjnoth Lall v. Bamoodeen Chowdhry (1). A partition 
effected by revenue authority is binding not only for revenue purposes, 
but settles all questions of title in respect of the estate. Moreover,, 
some of the cases cited by Mr. Hill are cases of a complete private 
partition: in such cases it may well be held that the former co-sharers 
become separate owners of separate lands instead of undivided shares, 
so that no future or other partition is legally possible. But m 
this case the arrangement in 1818 is nob shown to be in the nature of 
a partition, nor is it shown that it was intended to be. It was most proba- 
bly only an arrangement by which for convenience the co-sharers held by 
consentr separate and exclusive possession of certain blocks of the estate, 
and [289] joint possession of tbe rest. Such an arrangement does nob m 
law amount to a partition, and does nob form any legal bar to a subsequent 
complete partition, or prevent tbe estate being held in common tenancy, 
and coming under s, 128, although in making a subsequent partition, it 
would be equitably desirable to respect existing possession so far as pos- 
sible, and to allot tbe shares so as to disturb the old possession as little as 
possible. Examples of this are seen every day in the case of family dwell- 
ing-houses, in which it is usual for certain rooms to remain for a long 
time, by consent or arrangement, in the exclusive occupation of certain 

members of the family. Bub such exclusive occupation is never consider- 
ed as a legal bar to a suit for partition. That this was the nature of the 

arrangement is borne out by the fact that tbe patni relied on purports to 

be a patni of an undivided share, not a patni partly of defined lands and 
partly of a share in undivided lands, It is an error to treat tbe lands 
as partitioned in the legal sense of the word. The original patnidars were 
parties to tbe partition proceedings, and they are bound by thern^. A 
all events, tbeie is evidence that the original patnidars were co-sharers 
in the estate, and the case ought to be remanded to ascertain if this was 

°^Mr. Hill in reply In the case of ByjnatkLall v. Bamoodeen Chow- 
dkry (1) the co-sharers were all prior to the partition in joint possession 
of undivided shares. Tbe case was distinguished in Juggessur Doyal btngn 
V. Bissessur Pershad{2) by the learned Judges who tried the latter case. 
The real distinction is the fact that in the Privy Council case there had 
been no private partition among the co-sharers ; the mortgagee took a 
undivided share of property in joint possession of all the co-sharers, 
tbe mortgage had been of lands separately allotted to the mortgagor m 
course of a private partition, the co-sharers could not have effected a re- 
distribution of tbe lands so as to affect the mortgage. 

The judgment of the Court (NORRiS and Bevbbley, JJ.) was as 

follows : — 

JUDGMENT. 

These sixapneals arise out of six rent-suits that were brought by the 

plaintiffs under the following circumstances. 

[290] The plaintiffs are some of the co-sharers in a certain esnaw. 

another co-sharer heiog a lady of the name of Tamiznnissa It .3 ahm 
ted and found as a fact by both the lower Courts that in the 

private arrangement was come to amongst the co-sharers, by 

— (2,1QC.L.B.381. 
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certain lands ware assigned to fcbe various oo-sliarers in saveraltv. other 

assf^nadto 

fche“I .iv V“ tenant-defendants in 

In?fh . ‘V’® that from that year these tenant-defend- 

Ants began to pay their entire rents to Tamizunissa. In 1858 Tami- 

nissa leased out her share m the estate in oatti!. and although the lease 
merely purports to demise Tamizuunissa’s uodividel share iu the estate, 
and ooobaiQS no reference to the private partition or to the lands thereby 

assigned m severalty to Tamizunissa. it is admitted and founl that the 

*“ separate possession of the lands of 
Wbiob their lepor vyas in separate possession before, and. amongst others, 

ot the lands held by these tenant-defendants. There has thus been 

separate possession of these lands by virtue of the private partition for 
the past 70 years. 

In 1861 the co-sharers appear to have applied to the Collector to make 

estate, and that butwarra was comoleted in the year 
lo77. Meanwhile, in July 1836, Tamizunissa brought the patni to sale in 
oxeeution of a decree for arrears of rent, when it was purchased by the 
appellants before us. and they appear to have been in possession since their 
purchase by receipt of rent from (amongst others), the teuant-defendants. 


By the Collector’s butwarra, however, fcbe lands held by these de- 
fendants have been allotted to the plaintiffs’ divided share of the estate, and 
fehe plaintiffs accordingly brought those suits for reofc against the tenant- 
defendants, making the patnidars parties to fcbe suit in order fchafc the 
question of the tenants’ liability might be decided in their presence. 

The first Court decreed chat the plaintiffs’ suit, holding that under the 
provisions of a. 128 of the Estaoes Partition Act VIU of 1876 of the 
Bengal Council (under which Act it is admitted that the butwarra was 
completed), the pabni held good as regards the lands allotted in the bub- 
warra to Tamizunissa, and as regards these lands only. And finding that 
-a portion of the rents claimed [291] had been realized by the patnidars, it 
gave the plaintiffs decrees against them for that portion and against the 
tenant-defendants for the balance. These decrees have been affirmed by 
the District Judge. 

Mr. Hill, who apoears on behalf of the patnidars, who are the aopel- 
lants before us, has taken several objactions to the decrees of the lower 
'Courts. In the first place he has centenled that the patnidars were 
impropsrty joined as parties to these suits, and that a decree ought not 
to have been mi.de against them, and he has cited certain authorities 
to show that advantage ought not to be taken bo try questions of title by 
means of suits for reut. In our opinion, hnwever, this conbantion fails. 
We think that the patnidars were properly made defendants in the suits, 
And that the Courts were justified in trying the question of the right to 
receive the rent as between the plaintiffs and the patnidars. The trial of 
that question was in truth necessarv, in order to ascertain whether the 
relationship of landlord and tenant between the plaintiffs and the tenant- 
defendants existed or not. In this conclusion we are supoorted by the 
oases of Kashee Ram Dass v Sham Mokinee (1), Ahamuieen v. Girish 
Ohunder Shamunt (2), and Madan Mohan Lai v. Holioway (3), and by 
1*he wording of s. 153 of the Bengal Tenancy Act. 

In the next place Mr. Hill contends that s. 128 of the Estates Parti- 
tion Act has no application to the present case, and that for two reasons. 
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First, he says, even assuming that by virtue of s. 3 the provisions of that 
Act were made applicable to the Collector’s proceedings in this case, and 
that, we may say, is found as a fact by the lower Courts, still those pro- 
visions are only applicable to the procedure “ so far as they relate to the 
continuation of a partition from the point which it has reached,” and not- 
to the results and effects of the partition. And, secondly, he contends- 
that s. 128 is not intended under any circumstances to apply to a case 
in which there has been a prior private partition. As regards the first 
argument, we think it unnecessary to express any opinion, because for the 
second reason [292] advanced by Mr. Hill, we are of opinion that tho 
section in question will not apply. The section runs as follows ; — 

“If any proprietor of an estate held in common tenancy and brought 
under partition in accordance with the provisions of this Act shall have 
given his share or a portion of it in patni or other tenure or lease, such 
tenure or lease shall hold good as regards the lands finally allotted to the 
share of the lessor and only as to such lands.” 

It seems clear from the wording of other sections of the Act {e.g., 
ss. 12, 101 and 106) that when in accordance with a private arrangement 
all or any of the co-sharers are in possession of separate lands held in 
severalty, the estate is not “held in common tenancy” in the sense in 
which those words are used in s. 128, and that therefore that section 
will not apply. In truth that section follows, and was probably based 
upon, the decision of their Lordships of the Privy Council in byjnath Lai 
V. Bamoodeen Ckou/dhry (1), in which the co-sharers were all prior to the 
partition in joint possession of undivided shares. We shall have occasion 
to refer to this decision later on. 

If s. ] 28 be out of the way, it does not seem that there is anything in • 
the Estates Partition Act, that will interfere with the claim of the patni* 
dars to be retained in possession of the separate lands which they bays 
held in severalty for so many years. It is assumed for the present tliat 
they were not parties to the butwarra proceedings before the Collector.. 
The fact that the Collector did not allot to Tamizuuissa, in accordance 
with s. 106, the lands of which her pabnidars were admittedly in posses- 
sion in severalty in accordance with the private partition will not affect 
the pabnidars’ right to retain possession of those lands. The possession 
given to the plaintiffs by the Collector under s. 123 was possession as 
against the other co-sharers only, and not as against the pabnidars; 
Mackenzie v. Shere Bahadoor Sahi (2), Obhoy Churn Sircar v. Huri Nath 
Boy (3). 

But Mr. Hill contends that the question before us is determined by 
authority, and be relies upon the cases of Ahmedoollah y. [293] Ashruff^ 
Sossein (4), Obkoy Churn Sircar v. Suri Nath Boy (3), and Jziggessur Doyatt 
Singh v. Btssfisswr Pershad (5). We think that these cases are all in point. 

In the case of Ahmedoollah v. Ashruff Hossein (4), one of the co-sharers 
bad granted a mokurrari of certain land which upon a private partition 
was included within his seoarate share. Subsequently there was ^ 
regular butwarra under Reg. XIX of 1814, and some of the land comprised; 
within the mokurrari was allotted to the shares of others of the co-sharars» 
It was held that those co-sharers could nob avoid or ignore the mokurrari 
grant, bub on the contrary were bound by it. As Markby, J., said:-^ 

“ It is not denied that prior to the partition by the revenue authority 


(1) 1 I.A. 106. 

(4) 13 W. E. 447. 


(9) 4 0 . 378. 

(6) ;12 O.L.E. 231. 


(3) 8 C. 72. 
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there had been a private partition by the sharers of the esfate. and I am 
at a loss to oonoeive by what possible means a title which is good origi- 
nally can be got nd of by any aot to which the holder of that title is not 
himself a party. 

eW Strcarv. Buri Nath Roy (1) one of two co-sharers 
had leased his share in patni. and there had been a private partition of 
the estate between the patnidars and the other co-sharer. Subsequently 
upon a batwarra some of the lands held by the patnidar were allotted to 
the other co-sharer, but it was held that he was bound by the private 
t^rtition and could not recover those lands as against the patnidar. In 
that case Morris, J.. said : — “ Had the property continued joint— that is 
1 there been no private arrangement between the four annas 

plaintiff.proprietors and the twelve annas patnidar defendants— then 
doubtless on the occasion of a batwarra at the instance of the plaintiffs’ 
and the patnidars’ lessor, the patnidars would be bound to follow the 
share assigned to the latter. But when, admittedly, an independent 
arrangement was made between the four annas plaintiff-proprietors, and the 
patnidars of the twelve annas share, by which as between them the whole 
estate was partitioned, and this arrangement was acted on by possession 
following according to the partition, then I hold that the plaintiffs cannot 
set aside this arrangement by simply relying on a batwarra to which the 
patnidars were not consenting parties.” 

. [2943 The case of Juggessur Doyal Singh v. Bissessur Perskad (2) 

IS very similar to that of Ahmedoollah v. A shruff Hussein (3). A mokurrari 
grant had been made of certain land, which under a private partition was 
in the separate possession of one of the co-sharers of the estate. Upon a 
subsequent partition of the estate by the Collector, some of this land fell 
■within the divided share allotted to one of the other co sharers, and that 
co-sharer sued to eject the mokurraridar. It was held that he could not 
avoid the grant that was made by one of the co-sharers in pursuance of 
the private partition. 

It has been contended by Sir Griffith Hvans, who appears for the 
plaintiffs-respondents in those appeals, that all those cases have been 
overruled by the decision of the Privy Council in the case of Byjnath Lall 
(4) above referred to, and that a partition effected by the revenue autho- 
rities is binding, not merely for revenue purposes, but as settling ques- 
tions of title in the estate. 

We are not prepared to accept this contention. The case oi Juggessur 
Boyal Singh v. Bissessur Pershid (2) was specially distinguished from 
Byjnath Lall v. Bammoodeen Chowdhry (4) by the learned Judges that 
tried it. But the main distiootiou, as we take it, between Byjnath Lall's 
case and the three cases relied on by Mr. Hill, is the fact that in the 
former case there had been no private partition among the oo-sharers. 
The mortgagee in that case had taken a mortgage of an undivided share 
of property in the joint pDssession of all the co-sharers, and it was held 
that upon partition bis mortgage became alien upon the separate divided 
share of bis mortgagor. Had there been a private partition prior to the 
mortgage, and bad the mortgage been of lands assigned to the mortgagor 
in severalty, the case would have been different. The decision of their 
Lordships is based on the fact that there was no privity of contract 
between the mortgagee and the oo-sbarers other than bis mortgagor, but 
bad the mortgage been of lands separately assigned to the mortgagor by 

(8) 13 W. R. 447. (4) 1 l.A. 106. 
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private partition, the co-sharars coaid not have effected a redistribu- 
tion of the lands so as to affect the mortgage. The priociple upon which 
the case of Byjnath LclU was decided is thus stated by their [299j 
Lordships : — It is clear that the mortgagor had power to pledge his 
own undivided share in these villages ; but it is also clear that he could 
not, by 80 doing, affect the interest of the other sharers in them, and that 
the persons who took the security took it subject to the right of those 
sharers to enforce a partition, and thereby to convert what was an 
undivided share of the whole into a defioed portion held io severalty.” 

For these reasons we are of opinion that these appeals ought to succeed^ 
and that the plaintiff’s suits ought to be dismissed. 

We have dealt with the question before us as it was argued, and as 
indeed it is dealt with in the judgments of the lower Courts, upon the 
assumption that the patnidars were other then co-sharera in the estate, 
and^oot parties to, and therefore not bound by the Collector’s batwarra. Ife 
was, however, stated in argument before us that the original patnidars 
were themselves co-sharers in the estate, and joined in the application to 
the Collector for a partition. If this be so, the case assumes a totally differ- 
ent aspect, for we take it that the appellants before us can have no bighec 
rights than those of the original patnidars whose interest they purchased. 
In that case the facts would not be very dissimilar from those in Sharat 
Chunder Burmon v. Hurgobindo Burmon (1), and we think that the 
decision in that case would be applicable. 

The patnidar co-sharars, by assenting to the re-disfcribufcion of the 
lands, must be held to have waived any rights they had under the private 
partition, and the more so as they omitted to assert any such rights 
before the Collector, in accordance with the provisions of s. 106 of the 
Estates Partition Act. We therefore think that these cases ought to go 
back to the lower appellate Court for a finding of fact, as to whether the 
original patnidars were also co-sharers in the estate, and whether they 
apulied to the Collector for a partition. If this issue be found in the 
affirmative, the decrees of the lower appellate Court will stand ; if, on the 
other band, the issue be found in the negative, the plaintiffs’ suits must 
be dismissed for the reasons stated in this judgment. The costs in these 
appeals will follow the result. 


Appeal allowed and cases remanded. 
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[296] PRIVY COUNCIL. 

Present: 

Lords Watson and Morns. Sir R. Couch and Lord Shand. 

LOn appeal from the High Court at Calcutta.] 

Sarat Chdndbr Det and others [Defendants) v. Gopal 
Ohunuer L^ha {PLaixitii) AND OTHERS {De/oidanls). 

L27ih May aud 23rd July. 1892.J 

<«’ach nition has fotlowed-Bvidcnee ict 

affJctinnth^ ^}. as rw.xl purchasers, supported by an estoppel 

ajjectuxg the assignee of the person estopped-^Notice. ^ 

ooJsMU67e!THfV” E/ileacGA^t. 1472, 3,115, relating to estoppel as a 
f * deolacatioQ, act or omission c»usmg another’s belief, ani acciao 
II. Joes no&diff-r trom the E iglish la^v oa that subject of which the 
k Cai. across V. Lorimer (1). The iaio question, in 

erminiogwQether estoppel h« beau ooiasiooed, is whether the representation 
nas caused the person to whom it has been made to act on the faith of it. 
ioe existence of estoppel does not depend on 'he motive, or on the knowledgeof 

th part of the person making the represectation. It is notesseotial 

mat the loteotioo of the person whose declaration, act or omission has luduced 
another to act, or to abstain from acting, should have been Ifau-Juleot, or that 
oe should not have been under a mistake, or mi3tpprebeij*i.,u The word 
intentiouaily ” seems to have been used in s. 115 for the purpose of declaring 
the law as it had been stated to be in judgments in England. On this point, 
the opinions expressed in the judgments in Qanga Sihai v. Hira Singh (2) and 
in Fisftnu V, Knshnan (3J referred to and disaf^rmed. 

A widow had held benami, for her husband during bis life, property as to 
which he had executed a fiiianawi in her favour. After his death she mort- 
gaged the property, httr soo representing her in the transaction. After her death, 
in a suit between rival purchasers of part of the property comprised in the 
hibanama. and in the mortgage, the plaintiff derived his title from the son, 
paving purchased bis inberitei share of the estate, while the defendants relied 
on a purchase at a sale in execution of a decree obtained by the mortgagee. 

Held, that s. 115 of the Evidence Act was applicable. The son had represented 
that the htba gave a right to his mother to mortgage, £297^ and consequently 
neither he nor b ia rep resentative in estate could be allowed to deny the truth of this 
representationT inte^iuualty made on his part, which also had been acted on by 
the mortgagee ; and it made no difference that the son had not had a fraudulent 
intention. Ah a result of the estoppel upon tbo son, any purchaser of the mort- 
gagee’s interest, at a sale regularly carried out, would have acquired a valid title 
to the property, although suoh purchaser might have been full? aware of all the 
oitoum s t^cea . ' 

CP., 18 M. 13 118); 3 Bom.L.R. 201 (210) : 4 C.L.J. 198 ; 1 N.L R. 150 (152) ; 2 N. 
L.R. 34 (33); Appl.. 35 0. 877 (8^6); Appe., 25 B. 499=«2 Bom. L.B. 1041 
(1061); R., 2i B. 198 (201); 25 B. 129 (141); 27 B. 515 i531) ; 29 B. 400 = 

7 Bom. L.R 405 ; 26 M. 149 = 11 M.L.J. 353; 4 A L J. 126 (ni : 30 A. 649 = 
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8 B.m.L.R. 260 (263) : 3 Bom.L.R. 535 (537); 33 B. 53=10 Bom.L.R. 403 
(416) ; 12 Bom.L.R 63 (72) ;4 C.L.J. 323; 12 C.L.J. 378 (382f = 6 Ind Cas. 467 * 

18 C.L.J. 228=15C.W N. 239=9 Ind.Cas, lIO; 16 C.L.J. 186 = 17 C.W.N 10(16) 
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(490) ; 9 Ind. Gas. 124 = 4 8.L.R. 250; 16 Ind. Cas 30=23 M.L.J. 801=12 M L. 

T, 211 = 11912) M.W.N. 882; L.B.B. (1893-1900) 612; 11 0.0. 176(178); 
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Appeal from a decrse (4th September 188S) of the High Court (1), 
substantially affirming a decree (iSth June 1837) of the District Judge 
of the 24' Pergunnahs, which reversed a decree (30uh December 1886) of 
the Munsif of Sealdah. The contest between the parties to this suit was 
as bo their titles as purchasers of the same plot of land, a six annas share 
in about 1 bigha 16 cottas in Maniktola in the Suburbs of Calcutta. The 
question raised on this aopaal related bo the application of the law of 
estoppel, as declared in s. 1 15 of the Evidence Act, I of 1872. On the 
28bh July 1885 tbe plaintiff, now respondent, sued the defendants, now 
appellants, for a declaration of his right, and for partition, alleging that 
be had bought the above property from Ahmed Hossein and his 
sister Rahimunnissa in July 1875, taking a transfer from them in the 
name of Janoki Nath Chatterji. Tbe title male by the plaintiff was 
that these vendors, being the son and daughter of the former owner 
Umed Ali Sbah Ostagar, deceased in 1879, were sharers, according 
to the Shera, in bis estate. Umed AU left, besides his son and daugh- 
ter, a widow Arju Bibi, their mother, and another son Pakja.n by 
another wife, Abfjan, who died before her husband. Arju Bibi 
in May 1883. Tbe defendants’ title was that they had on the 12bh 
May 1882 purchased the property at a Court-sale, which took place in 
execution of a decree dated 7Dh December 1831, obtained by Kalimuddin, 
a shrof, as mortgagee, the mortgage having been executed by Arju Bibi to 
him on the 22nd April 3880. They alleged that Arju Bibi was entitled to 
mortgage the property, as it had been comprised in a hibanamci executed 
in her favour by her husband in his lifetime on the 15th January 
1878, and registered on the 15bh February following. This hiba was 
declared in the plaint to have been invalid and of no effect ; but 
[298] tbe defendants in their answer alleged that the plaintiff’s ven^rs 
bad assented to the making of the mortgage, which Kalimuddin had 
obtained from Arju Bibi, the advance having been made by him for tbe 
protection of the family estate. 

All the facts material to this report appear in their Lordships 
ment. Proceedings taken on behalf of Pakjan, the minor son of 
Ali, are referred to in the judgments below. On the 15bh Sep^mber 
1881. before Kalimuddin sued upon the mortgage of 1880, 
by his next friend sued in the High Court for administration of Umed 
Ah's estate, including tbe htba property. Tbe general defence made 
by the rest of the family, who were parties, specified the hiba propeitie 
as belonging to Arju Bibi, and the mortgage was alleged to have 
been made by her for the necessities of Umed Ali’s estate, and for the 
benefit of the sharers. The final judgment of the High Court, on the 
29bh February 1884, in that suit was that the hiba, as between the partie 
to that suit, was inoperative. Pakjan, in the same way, filed objectiona 
when Kalimuddin attached part of the hiba property under hia 
decree of the 7ih December 1881. These objections were disallowed. 
The present appellants obtained their certificate of sale on the 66h June 


1S82 

On issues fixed as to the validity of the hiba in favour of Arju Bibi, and 
on the Question as to the effect of an estoppel in consequence ® ^ 
acts and representations of the plaintiff’s vendors and of those 
whom they claimed, tbe judgment of the first Court was that ® mu- 

valicl and effective to authorize the mortgage by Arju Bibi. 
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that the hibunami was followed by nossession hv her, and 
was therefore valid, although the members of tbe family who survivad 
afta'-wards ioteresfeed id treating it as ioeffective ■ and that 

of the e-itoppel. tbe smt was dismissed in the hrsb Court. Tbe Distri^^f fnnNniT 

appeal, reversed this decision and decreed the claim. He held! 

the hiba to have beeo from the Bret invalid, Arju Bibi not having 20 0.296 

obtained posaeaston under it until after her husband's death ; while regard 

ed as a kiba bd-ewaz then was no eonsidoration for it. He inclined‘®‘ *'*®*“ 

r«QQl “’® >^‘>>anama was a paper transaction, by which * ®‘“‘' 

• f ^u- ® P™PO‘'ty was held in the name of his wife, in fact, 

e wmi for him. On the other question, as to the estopcel, the District 
Judge was of opinion that the conduct and acts of .Ahmed Hosaein and of 
Kahimuonissa were not such as to have estopped either of them from 
denyiDg the validity of the hibx in this suit. Thay were, ha observed, very 
young at the time, and might have honestly believed that the hiba oporat- 
M in favour of their mother. Also, there was nothing to show that Ahmed 
llosseiQ had had a fraudulent inbeotion. chough, having supported the hiha 
at onetime, he afterwards book the opposite course. The District Jurige 
also determined that with regard to the eircumstances of the sale (the 
fact of Pakjau’s litigation among them), the defendants were not bona fide 
purchasers without notice. He decreed the appeal, the result being that 
the plaintiS* was declared to be the owner of the six annas share, and 
ootibled to partition. 

The decision of the District Judge, so far as it rested on tbe evidence, 
could nob be questioned on a second appeal, with reference to ss. 584, 585 
of the Civil Procedure Code. The defendanta tried, but failed, on the 2Gth 
July 1890, to obtain leave to appeal from the above decree to Her Majesty 
in Council. 


The only ground then of the second appeal, which was filed in the 
High Court, was (as is stated in the judgment delivered by Pigot and 
Rampini, JJ,) that the plaintiff could not recover, claiming as he did under 
Ahmed and Rahimunnissa, because they, bis assignors, were estopped 
from disDuting the validity of the hiba, and he in this case was likewise 
80 precluded. The High Court's judgment, reported in I. L. R., 16 Calc,, 
at p. 152, was that these assignors were not, by acts of their own or by 
XJmed All’s acts, estopped from so doing; and the decision or the District 
J’udge was affirmed. The High Court declined to hold that Ahmed Hos- 
sein and his sister were estopped from disputing the validity of the hiba. 

This decision led to the present appeal preferred by the defendants. 

Mr. B. V. Doyne and Mr. B. Cowell, for the appellants, argued that 
neither of the vendors, Ahmed Hossein and his sister, were in a position to 
deny the validity of the mortgage of the 22nd [300] April 1880, or to 
convey their shares to a purchaser, as if no such mortgage had been made. 
Against Ahmed, however, it was apparent that the case was stronger than 
it was against Rahimunnissa. He had acted as one of his mother’s mukh- 
tars on the occasion of the mortgage, and had executed the deed, not 
merely attesting it, as mentioned in the judgment below. This was nob 
the only act on his part of a kind to give rise to an estoppel upon him. He 
i^eoeived the mortgage money for his mother ; and he derived benefit from 
the advance made by the mortgagee, as also did Rabimunniesa, in regard 
to the lUbilities of Umed Ali’a estate. In fact. Ahmed intentionally caused, 
or permitted, Kalimuddin to believe the hiba to be true, and to act 
upon that belief ; and thus bad brought himself within the law of s. 115 of 
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the l^vidence Acb, I of 1872, which did nob differ from the Eriglish law 
on the subject. Should this argument fail as bo the daughter's conduob, 
afc all events ib held good as to Ahmed. Esboppel did nob rest upon 
fraud in the person estoppel which was no essential element ; and it was 
unnecessary, in order to make out a complete case of estoppel against 
Ahmed, bo show that there was fraud in the intention with which he 
acted. The question only was whether he had intentionally made a 
representation on which the mortgagee acted. Ib was contended that he 
had. Reference was made bo L'lchtnun Ghunder Geer Gos'iain v. KiiUi 
Ghurti Singh (1), Ram Goomar Koondoo v. Macqtieen (2); [LORD WatSON 
referred fi > GornUh v. Abingion (3), Lord Morris bo Garr. v. London and 
North- Western Railway Company (4)J. Bhtigwan Das v. Upooch Singh (5) 
was also referred bo. 

Mr. G. W. Arathoon, for the respondeat Gopal Ghunder Laha, was 
called upon as bo the cisa relating to the estoppel upon Ahmei Hossein 
only. His argument in sapoorb of the judgme it of bm High Court in its 
result upon this respondanb's purchase from Abmed Hessein of his share 
was that Kulimuddin, the morbgigea, had advanced his money without 
having made the reasonable inquiry required to be made by all who 
book the security of [30l] property in the hands of a widow, as Arju 
Bibi was at the time of this morcgage. She was a person whose 
aubhoriby the mortgagee knew to be limitel. Ib was incorrect to allege 
that she had been allowed to appear, in her husband’s lifetime, as owner 
of the property. There hai been no entry of her name in the Oolleoto* 
rate books as owner; Bengal Land Revenue Act, 1876,99. 38 and 44. 
Ahmed Hossein and his sister were to all intents and purposes in the 
position of minors at the date of the mortgage, and they could hardly be 

treated as having been, in fact, capable of binding bhernselves at that time 

by an arrangement involving loss bo bnem. Ahmed Hossein, in siguiog 
on his mother’s behalf the deed of mortgage, acted only as iasbrumental 
in the disposal which his mother was herself ini-king of her own interest. 
Ho did nob puroocb to convey, or to affect, any rights of his own; and 
the mortgagee was content to bake such a title as Arju Bibi had, with- 
out asking further security. Ib also had bo be considered that the appel- 
lants had purchased with notice of a dispute of the title of Arju Bibi to 
mortgage, that being the basis of the decree that resulted in the sale to 
them ; and that they had purohasel with notice that, as between 
Pdkjan and the other members of the family of Umed Ali, the hiba to 
Arju Bibi bad been held inoperative in the suit decided in 1884. Tnerfl 
was also an entire absence of evidence, showing a fraudulent intootion 
on the part of Ahmed Hossein, or any intenrion on his part to mislead 
Kalimuddin. His intention in supporting the hiba, when be did so, might 
have been the result of mistake, in good faith at the time. 

Bub intontion to mislead bad b^eo treated as, aud was according to 
decisions upon s. 115, essential to operate an estoppel, as a oonsequenoo 
of doclarabion, acb, or representation. The learned Counsel cited and 
relied on parts of the judgments in Ganga Sahai v. Hira Singh (6) and in 
Vishnu V. Krishnan (7). Sections 238 and 331 of the Civil Procedure Code 
were also referred bo. 

Mr. R. V. Doyne, replied. 

On June 23rd their Lordships* judgment was delivered by 

(U 19 W.R. 292. (2) I.A. Sup. Vol. 40. (.3) 4 H. and N. 666. 

(4) L.R. 10 O.P. 317. (6) 10 W.R. 186. (6; 2 A. 809. 

(7) 7 M. 3. 
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JUDGMENT. 

ShaND.— T his appeal has been brought against a judgment 
9®urt at Oaloutta. The case originated in the [302] Court 
of t^ Munsif of Sealdah. against whose decision an apueal was taken to 
the District Judge of the 24-P0rguonahs. Accordingly the High Court COUNCIL, 
^as precluded by the provisions of ss. 684 and 636 of the Civil 
Procedure Code, 1882, from reviewing the judgment of the District Judge /p r i 
on the facts which he held to be established, and under the appeal had a « , . 
question of law only for determinatioo, ^ 

The appellants, being desirous of having the scope of their present 
appeal enlarged to the effect of allowing them to question the judgment of 
the District Judge, in so far as it involved matters of fact as well as of law, 
presented an application to be allowed to appeal generally acaiost that 
judgment, but their Lordships, on the 26Eh July 1890, refused this applica- 
tion. The appeal therefore now presents only a question of law for decision, 
that question being whether, on the facts as decerraioed by the judgment 
of the District Judge, the reSDOodeot Gopal Chunder is estopped from 
maintaining his present claim. 


6 Sar. P.C.J. 
229. 


The case has assumed considerable importance because of the argu- 
ment which has been maintained as bo the principles regulating the Uw of 
estoppel, founded, on the authority not only of the judamenb of the High 
Court at Oaloutta in this case, bub also of other judgments in the High 
Courts at Madras and Allahabad, to which it will be proper that their 
Lordships should hereafter specially refer. 

The facts which have given rise to the present controversy, as these 
are to be found in the judgment of the District Judge and the deeds and 
documents bo which he refers, may be shortly stated. 


Gopal Chunder having in 1895 purchased from Ahmed Hossein and 
Babimunnissa Bibi, a son and daughter respectively of Umed Ali Shah 
Ostagar, the shares to which they had succeeded on the death of their 
father of certain heritable property specified in the schedule to the 
original plaint, obtained a conveyance of these shares in his favour, 
dated the 28th July 1885. In December following he filed his plaint 
against the appellants, who bad been in possession of the property 
for about three years, claiming to have a declaratory decree that 
the sellers to him, Ahmed Hossein and KahimuonisBa Bibi, bad held 
[303] the right to the shares of the property purchased by him, and that 
he might, as purchaser from them, have a decree of partition of the lands, 
and be put into possession of their respective shares accordingly. In de- 
fence the appellants explained that their predecessors had purchased the pro- 
perty, including the shares of Ahmed Hossein and Babimunnissa Bibi, with 
certain other properties, at an auction sale in May 1882, which took place 
Qnder a decree in a mortgage suit obtained by one Moonshi Kalimuddin 
against ArjuBibi, the widow of Umed Ali Shah Ostagar, and mother of 
Ahmed and Babimunnissa. They alleged, in their written statement, that 
Arju Bibi was the true owner of the property, having acquired right to it 
from her husband Umed in 1878; that Arju Bibi after her husband’s death, 
■which occurred on the 6th August 1879, on the 22od April 1880 mortgaged 
the properties for a sum of Es. 2,000 borrowed by her from Kalimuddin, 
who, in consequence of the failure in repayment of the money lent, obtained 
a decree on the 7th December 1881 declaring a mortgage lien on the pro- 
perty, and ‘that, under the execution decree thereafter obtained, the 
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property was sold, when it was purchased by the appellaats’ predecessors 
ia tiile. 

Accor iiag to the apuellaubs* statemeut, Arju Bibi became the absolute 
proprietor of the property ia quesbioa by virtue of a coavayauce {kiba-biU 
ewaz) bearing to be granted for an onerous consideration, granted in her 
favour by her husbiod, dated the 4th January and registered on the 15bh 
February 1878 (about 18 months before he died), and it was in virtue of 
this title that, about nine months after her hasbaod's death, she granted 
the mortgage already meetioaed in favour of Kalimuddin, on the narrative 
that she had borrowed Ils. 2,003* from him ‘‘ bo meet my necessity.” 
They alleged that Umed Ali, “in lieu of the money due to his wife Arju 
Bibi on account of her dower, ma le a bom fide gift of the disputed proper- 
ties, and other properties, in favour of Arju Bibi, and pub her io possession 
of the same and they further alleged that, even if the hiba by Umed in 
favour of his wife Arju Bibi was not effectual bo defeat the rights of suc- 
cession of his children, Ahmed and Rahimunnissa, from whom the plaintiff 
derived his title, yet they were estopped by the actings of their father 
during his lifetime, and seoarately by their own actings after his death, 
[304] from maintaining the invalidity of the hiba, and from either them- 
selves, or through any purchaser from them, challenging the mortgage by 
Arju Bibi in favour of Kalimuddin, which is the foundation of the appel* 
lanes’ title. 

In his pUinb the plaintiff alleged that the hiba by Umed in favour of 
bis wife was a fraudulent and collusive deed intended bo defeat the rights 
of his creditors ; that there was no such dower due as was stated in the 
deed, to be the consideration for granting it ; that no possession of the pro- 
perties was ever given to Arju Bibi, bub that the transaction was benaini 
merely, and benami without even possession. And besides issues to try 
the question whether the hiba had been followed by possession and was 
a valid instrument, a further issue was sent for trial in these terms : — 

Is the plaintiff’s claim barred by the rule of estoppel, and was 
defendant a bona fide purchaser for value ?” 

The defence founded on the hiba, apart from the question of estoppsli 
was finally disposed of by the judgment of the District Judge. Tea 
Munsif, dealing with the issue on this part of the case and the evidence 
bearing on it, had coma to the conclusion that the hiba was a '‘valid and 
binding document,” nob indeed a deed which could be supported on the 
ground of valuable consideration, but “a deed of gift, followed by seizin 
as required by Mabomedan law,” and he accordingly dismissed the suit. 
But the District Judge reversed his judgment, and gave a decree in terms 
of the plaintiff’s claim. In doing so, for reasons fully stated, he con- 
cludes his judgment on this part of the case by saying : — “ I bold that 
the deed of January 1878 is invalid. It is invalid as a simple gift, because 
Arju Bibi did nob get possession till after her husband’s death ; and it 
is invalid as a deed for consideration, because there was no considera- 
tion for it.” 

It follows that the only question for consideration now is that of 
estoppel. The plaintiff’s predecessors in title, Abmed Ali and Rabmun- 
nissa Bibi, by virtue of their rights of succession to their father, wero 
entitled to dispose of their respective shares of the property in question 
unless they were estopped from so doing either by their father's acts or by 
their own conduct after bis death. 

The plea of estoppel was held by the judgment of the Munsif to bo 
well founded, mainly, if nob entirely, on the ground of the [305] actings of 
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A h District Ju ige reversed this decision, taking OoUNCHi, 

^ different view of the faoss on which the Munsif’s judgment rested, and — 

018 decision has been affirmed by the High Court. 20 C. 296 

In dealing with the question of estopuel now, it is obviously neces - 19 i^A^* 203 => 
aary 60 consider separately the alleged acts of Umed Ali, and the actings 8 Sar PC J 
of his children, Ahmed and Rahimunnissa, with their respective legal 224 * * ' 
consequences. It was very strongly urged uoon their L>rd-?hip 3 , chiefly 
on the authority of the case of Luchmin Ghunder Geer Gossain v. Kalti 
OAum Singh (1), 1873, referred to in the judgment of the High Court, 
that the acts of Umed Ali were sufficiaut to create an estopoel as against 

io a question with the purchaser from their mother Arju 
Bibi, the widow aud bena7nida.r, as she must be taken to have been after 
the judgment of the District Judge, 


The section (115) of the Indian Evidence Act, I of 1872, which regu- 
lates the law on this subject is in these berms : — “ When one person has, by 
hi8 declaration, act or omission intentionally causel or permitted another 
person to believe a thing bo be true and to act uooo such belief, neither he 
nor his reorasenbatlva shall be allows 1, in any suit or proceediog between 

himself and such person or his raprasentative, to deny the truth of that 
thing.” 


The mortgage which is the foundation of the appellant’s title was not 
granted by Arju Bibi, the benamidar, during her husband’s life and in 
Hiircumsbancas showing that he consented to her granting the deed, iu 
which case estoppel might have been successfully pleaded against his heirs 
in answer bo any cballeoge of the deed by them. It was granted as 
already stated, after the deith of Umed, and consequently after his cbil- 
•dren Ahmed and Rahimunnissa had bioome proprie-ors of certain shares 
of the property held in title by their noother as benamidar. 

In the case of Luohmun Ghunder a similar state of facts occurred, for 
there, as here, the mortgage was granted by the widow after [306] her 
hasband’s death. But in that case the husbanl. Ubstar Singh, bad never 
himself held the tide to the property there in quesbion in his own name. 
The title was darivei from a third pirby and taken directly to his wife, 
And, according to the narrative of the conveyance, the price was paid from 
her itridhan fund. He was never in possession of it. His wife took pos- 
session and retained it, and, as stated by the High Court in their 
judgmonb in the present case, by a long series of public acts aud declara- 
tions, he did all he could to cause his wife bo bear towards the public the 
character of owner. There were thus continuous declarations, and acts 
hy the husband calculated to cause any person dealing with the widow bo 
believe that she was and had been the proprietor in her own right and in 
possession of the property purchased. 

In the preseotoase the facts are entirely different. The District Judge 
has held that “ in fact, Umed Ali did nothing beyond execute and register 
the deed of gift.” “ There is,” be observes, “ no evidence that he held 
^nb Arju Bibi to the world as the owner of the pronerty. He never 
Parted with the possessioa." Thera was no mutation of names in the 
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Goveroment registers, and practically nothing different from an ordinary 
benami arrangement which, as the District Judge ob-ierves, is ” too com* 
moo among Mahomedaos to deceive anybody.” It is clear that in this 
state of the facts there is no foundation for the plea of estoppel in so far 
as founded on the actings of U nad. The appa’l s. its cannot point to any 
declaration, act or omission on his part which they can successfully, 
maintain could warrant them in believing, and acting on the belief, that 
Arju Bibi was the owner of the property which they purchased, and -this 
has been expressly found by tbeDistrict Judge. 

Accordingly there remains only the question whether the plaintiff is 
estopped from maintaining the invalidity of the kiba in consequence of 
the declarations or acts of his authors in title, Ahmed and Kahimunnissat 
or either of them. The District Judge has held it to be proved that they 
bad both reached majority at the date of the mortgage, at least thi8\ 
is plainly implied in the language he uses. His expression is they 
“were practically, if not technically, infants,” and “ presumably under 
tbeir mother's influence.” Accordingly, it must be taken that [307] 
they were of age to consent to the mortgage being granted, or by their 
acts or representations to bar themselves from ohallonging it. 


As regards Kahimunnissa, the learned Counsel for the appellant did 
not profess to be able to refer to any representation or acting on her part 
which could bar her from challenging the validity of the hiba, or the title 
of any one taking a conveyance by Arju Bibi, or taking a title by virtue of 
the mortgage granted by her. There is no case of estoppel presented 
against her on account of personal representations, acts, or omissions ; 
and so soon therefore as it is settled that her claim, or that of the plaintiff 
in so far as he derives title from her, is not barred by any representations 
or acts on the part of her father, it follows that to the extent of her 
interest the claim of the plaintiff to the possession he demands must be 
allowed. 


But in regard to Ahmed, and the plaintiff’s claim as a purchaser 
from him, a very different state of facts has been proved. The^ High 
Court in dealing with this Question in their judgment say : — “ The oiroum* 
stance of Ahmed Hossein having attested the deed of mortgage to 
Kalimuddin, is relied on as estopping him from questioning his mothers 
power to execute the documents ad ling : “we are unable to hold that the 
mere witnessing by him of that document, . or his assent to the 

execution of it, can create an estopoel binding on him, unless it were 
apparent that when he wibnes^^ed the dead and assented to it, hedid0<> 
with knowledge of the invalidity of the hiba to onfar upon Arju, ? 

fact that Arju had no power to create, a good title as against him. of which 
koowledga on his part there is no proof." The view of the law to be 
applied in the circumstances as thus stated will be immediately referr® 
to, but their Lordships must, in the first instance, obsarva that the acting 
of Ahmed in reference to the granting of the mortgage by his mother wen 
a great deal further than his being merely a witness bo the execution o 
the deed ; as to the effect of which, as a circumstance from which n\9 
assent to the deed might be inferred (had that been the state of the lactsb 
their Lordships think it unnecessary here to express any opinion. 

The facts, however, as appearing on the face of the mortgage itse 
(which is referred to in the judgment of the District Judge) [SQoJ 
nob that Ahmed was a witness to the execution of the deed, for the Wi 
nesses were other persons, bub that he really represented his mother i 
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wwAjtor on her behalf under a power of attorney authorisin-* him to do 
so : he signed the mortgage on her behalf and in her name; and he and 

Kalimuddin. as appears 

from the official eeibiBcita by the Sab-Rsgisbrar endorsed on the deed. 

Their Lordships are very clearly of opinion that these actings on the 
part of Ahmed create an estoppel against him. or any one cl liming in his 
right, from disputing the title of Arju Bibi to grant the morbgrgc to Kali- aq i « 

maddm. They amounted to a distinct declaration bv him bo the lendere Sap P fl 7 
that the in lavour of Arju Bibi was a valid dee i, or in any view. 224 

that if the document was open to legal objections, Ahmed as the 
person entitled to challenge the deed waived his right bo do so, and 
consented for his interest to represent and to hold the hiOa as valid 
and consequently as giving a legal right to Arju Bibi as the proprietor 
to grant the morcgage. There was a distinct representation by Ahmed, 
professing to act as his mother’s atborney that she was owner in possession, 
having a good title bo create a valid mortgage affecting the lands. It is, in 
their Lordships’ opinion, impossible to take any other view of the effect 
of Ahmed's conduct in the whole transactions, and particularly his sign- 
ing the morcgage and baking payment of the money ; and ib is equally 
clear that the cransaotion was concluded on the footing of that representa- 
tion, and that the creditor was thereby induced to lend the money on the 
security of the morcgage. It has been frequently said, in cases of this 
class, that the creditor is bound to make inquiry into the validity of such 
a title as Arju Bibi, the borrower here possessed, and the obligation 
applies with great force in the case, in which the kiba was granted without 
consideration, and as the least inquiry would have shown, without any 
possession having followed on it. Bub inquiry, or indeed any anxiety as 
to the title of Arju Bibi to grant bhe'mortgage as proprietor in virtue of the 
hiba in her favour was made quite unnecessary by the representation and 
oonduct-of Ahmed, who was (so far as his share of the property was 
Gonoerned) the sole person having a title or [309] interest to challenge 
the validity of the hiba, and bo object to the granting of the mortgage which 
he himself signed and delivered in exchange for the money paid to him. 

In this state of the facts, the terms of s. 115 of the Bvideoce Act 
directly apply to the case, for Ahmed, having by his acU and the declara- 
tion which bis acts involved, intentionally caused the lender to believe 
that Arju Bibi, as proprietor under the hiba, was entitled to grant the 
mortgage, neither he, nor his representative the plaintiff, can be allowed 
to deny the truth of what was thereby represented, believed, and acted 00 . 

From the terms of the judgment of the District Judge it rather 
appears that he might have sustained the plea of estoppel but for certain 
considerations which are thus stated in different parts of his judgment. He 
says : — “ There is'also nothing bo show that Ahmed Hossein was nob under 
a bona fids mistake when he supported the hiba. He knew nothing of its 
execution, and was a minor when his father died. Until disabused by the 
High Court decision, he may have honestly believed that the hiba was 

genuine There is notbiog bo show that Ahmed Hossein 

committed any fraud or contemplated committing any.” 

The District Judge further indicates that even if the plea of estoppel 
might have been sustained in other oiroumBtanoes, yet the purchasers 
Would be open to the objection that they cannot avail themselves of the 
plea as being “ bona /Sde purchasers for value and witbout notice,” because^ 
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before the purchase was made under the mortgage sale certain judicial 
proceedings before the High Court (referred to in a passage in the judg- 
ment justquoted) had been taken by or on behalf of Pakjan, a minor son 
of Ume i Ali, in which it was determined that the hiba in favour of Arju 
Bibi was invalid, of which proceedings the purchasers were said to have 
been cognizant. The High Court in the closing part of the judgment 
under appeal also say : “ Under these circumstances we cannot hoid that 
the Additional District Judge, either in determining as he has done, that 
no estoppel was created, or in holding as he has done, that the defendants 
do not occupy the position of bona fide purchasers without notice, was 
wrong ; and this absolves us from considering the further question which 
we might perhaps have otherwise found it necessary to determine, viz., 
whether if [31 OJ Ahmed and Rahimunnissa were estopped from disputing 
the hiba that estoppel would have been binding on the plaintiff, in the 
abseuoe of proof or knowledge on his part of the circumstances that 
gave rise to it. ” 

With reference to the views indicated in these passages of the judg- 
ments DOW under review, their Lordships think it right to say that ifr 
would make no difference in the effect to be now given to the plea of 
estoppel ag dost -a purchaser under the mortgage sale, though it clearly 
appeared that Ahmed when he acted as he did in the mortgage transaction 
was under the belief that the hiba was a valid deed which he could nob set 
aside ; nor is it of any moment that he neither contemplated committing 
any fraud, nor, in fact, committed any fraud by his acts or representatJons. 
Aud their L>rdship8 must further observe that, as the mortgage was effeo- 
fcual as a valid title to Kalimuddin, the lender, under which in default of 
payment of the money lent he was entitled to sell the property, it follows 
that any purchaser from him under a sale regularly carried out would 
acquire a valid title to the property, even though bo were fully aware of all 
the circumstances which had attended the execution of the hiba, and tha 

it had been originally invalid. a f-k 

In regard to the first of these points, the section of the Evidence Act by 
which the question must be determined does nob make it a condition of 
pel resulting that the person who by bis declaration or act has induced the 
belief on which another has acted was either committing or seeking to com- 
mit a fraud, or that he was acting with a full knowledge of the oicoumstan- 
003 , and under no mistake or misapprehension. The Court is nob warranted 
or entitUd to add any such qualifying conditions to the language of tne 
Act ; but even if they had the power of thus virtually interpolabiog 
in the Statute which are not to be found there, their Lordships 
of opinion that there is neither principle nor authority for any such lega 
doctrine as would warrant this. The learned counsel 
present case on either aide were agreed that the terms of the Indian ' 
dence Aot did nob enact as law in India anything different from . 

of England on the subject of estoppel, and their Lordships entirely 
that view. Tne law of this country gives no countenance to ” 

that in order to create estoppel the person whose acts or deolaratio 
[311] induced another to act in a particular way must have been uoa 
no mistake himself, or must have acted with an intenbion bo mislead 
deceive. What the law and the Indian Statute mainly regard it. the posiw 
of the person who was induced to act ; and the principle on which the ja 
and the Statute rest is, that it would be most inequitable a°aun]US 
him that if another by a representation made, or by oonduob 
to a representation, has induced him to aot as he would not o o 
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have done, the person who made the repraseatatiou should be allowed to 1892 
deny or repudiate the effect of his former statement, to the loss and injury July 28. 

Of the person who acted on it. If the person who made the statement 

did so without full koowledge, or under error, sibi tmpiiict. It may in PRIVY 
the resutt be uofortunate for him, bat it; would be unjust, eveo though he COUNCIL* 

aoted under error, to throw the consequence- on the person who believed his 

Btatemenb and acted on it as it was intended lie should do. The general 20 C. 296 
priooiple is thus stated by the Lord Chancellor (Campbell) with the full = 

coDcurreoce of^LoidKingsdown, in the case ot Gair.icross v Lormer 
(1860), (1) : — “.The doctrine will apply, which is to he lound, I bslieve. in ® 
the laws of all civilized nations, that if a m in either by words or by conduct 
has inumated that he consents to ao act which has been done, and that 
ha will offer no opposition to it, although it could not have been lawfully 
done witQOUb bis consent, and he thereby induces others to do that from 
which they otherwise might have abstained, he cannot question the 
legality of the act he had bo sanctioned, to the prejudice of tnoso who have 
SO given faith to his words or to the fair inference to be drawn from 

his oonduob I am of opinion that, generally speaking, if 

ft party having an interest to prevent an act being done has full 
notice of its having bean done, and acquiesces in it, so as to induce a rea- 
sonable beiiel chat he consents to it, and the position of others is altered 
by their giving credit to bis sincerity, he has no more righc to challenge 
the act to their prejudice than be would have had if it had been done by 
his previous license/’ These words were used with reference mainly to 
acts indicating only subsequent consent to an appointment which had been 
made, and which might have been objected to when originally made ; but 
they apply [312] a fortiori in a case like the present, where the person 
estopped was a party to the transaction itself, which he, or others taking 
title from him, seek to challenge after a considerable interval of time. 

Tnera is no ground for the suggestion that the person making the 
representation wbioh induces another to act must be influenced by a frau* 
dulent intention, to be found either in the case just referred to, or in the 
leading authorities of Pickard v. Sears (2) Freeman v. Cooke (3) and Cor- 
nish V. Abingtoni^). In the more recent case of C7arr v. Lond.on and North- 
Western Railway Company (1875) (5) in the Appellate Court of the Com- 
mon Pleas, the Master of the Bolls (L>rd Bsber) pointed out that no doubt 
in oarbain cases where estoppel is successfully pleaded against a party 
seeking to act at variance with his previous conductor declarations on the 
faith of wbioh another has acted, the original statement may have been 
made fraudulently, but, as bis Lordship explained, a fraudulent intention 
is by no means necessary to creite an estoppel, and accordingly he men- 
tions other oases or olasses of oases in which the determioing elemeot is not 
the motive with which the representation has been made, nor the states of 
knowledge of the party milking it, but the effect of the representation as 
having caused another to act on the faith of it. This case was aoproved 
of in the much later case of Scion Laing <£ Co. v. Lafone (1887) (6) by 
ft unanimous judgment of L^rd Bsher and Lird Justices Pry and Lopes. 

Id that oase Lord Tlsher said: “An estoppel does not in itself give a 
Oauseof aobion ; it prevents a person from denying a certain state of facts. 

One ground of estoppel is where a mao makes a fraudulent misrepreseota- 
tion and another man aots upon it to bis detriment. Another may be 


(!) 8 H. L, 0. 839. (9) fi A. A E. 496. (8) 3 Exoh. 654. 

(4) 4 H. A H. 694. (5) L.R. 10 O.P. 816. (6) L.B, 19 Q.B.D. 68. 
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where a man makes a false stafeemeni negligently, though without fraud, 
and another person acts upon it. And there may be circumstances under 
which, where a misrepresentation is made with fraud and without negligence, 
there may be an estoppel.” To this statement, it appears to their Lord- 
ships, it may be added that there mav be statements made and which have 
induced another party to do bhafcC313]from which otherwise he would have 
abstained, which cannot properly b3 characterized as “misrepresentations,” 
as. for example, what occurred in the present case, in which the inference 
to be drawn from the conduct of Ahmed was either that the hiha. in favour 
of Arju Bibi was valid in itself, or at all events that he, as the party having 
an interest to challenge it, had elected to consent to its being treated as 
valid. 


Reference has already been made to certain Indian cases which were 
cited and founded on in the course of the argument. These were the cases 
of Ganga Sahai v. Hira Singh (1880) (l) in the High Court of Judicature 
at Allahabad, and Vishnu v. Krishnan (1883) (2) in the High Court at 
Madras. In the former of these cases it was laid down by a majority of 
the Judges that if the element of fraud bs wanting there is no estoppel. 
It was expressly said : “ There must be deception, and change of conduct ill 
consequence.” The latter case was one in which an adoption having 
taken place, the alleged adopted son claimed to set aside a deed of gift of 
certain property by his adoptive father, granted by him late io life in 
favour of a stranger. The deed was liable to be set aside as ultra vires if 
the adoption was valid ; but it was maintained separately that io any viovy 
the defendant was estopped from maintaining the invalidity of the adop- 
tion by a series of acts on the part of the adopting father, which had 
induced the belief on the part of the plaintiff that the adopbiou was 
valid, and in consequence of which the adopted son had abstained from 
claiming a share in the inheritance of his natural family. In the end the 
adoption, which was that of a sister’s son, was held, after a proof of the 
customary law of Malabar, to have been valid, but before allowing the 
proof the Court decided that the case of estoppel failed. 

It would be most difficult to reconcile this decision with that of the 
case of Ltichmun Ghunder Geer Gossain v. KalU Ghurn Singh (3) already 
referred to, and the views of this Committee as there expressed ; aud 
their Lordships would also have great difficulty in holding, as the High 
Court did, that a series of aota hv which an adoption is professedly made 
and subsequently recognised, [314] constitute a representation io law only 
and not of fact. But apart from this, the Court seems to have taken the 
view that in order to create estoppel, the representations founded on must 
have been made with an intention to deceive ; and an opinion was indicated 
that the law of estoppel under the Indian Evidence Act in some respects 
differed from the law of England. It was there said (I. L. R.. 7 Mad., 8) t 
The term ‘intentionally’ was, no doubt, adopted advisedly. By the 
substitution of it for the term ‘ wilfully ’ in the rule stated in Pickard V- 
Sears (4) and explained in Freeman v. Oooke (5) and Oomish v. Abington (6) 
it was possibly the design to exclude cases from the rule in India to 
which it might be applied under the terms in which it has been stated 
by the English Courts." Their Lordships are unable to agree in this 
view. On the contrary, as the rule had been modified in England by 
there substituting the word “intentionally" in the rule established for 


(t) 2 A. 809. 

(4) 6 A. & E. 469. 


f2) 7 M. 3. (3) 19 W. B. 299. 

(6) 2 Exoh. 654. (6) 4 H- ft N. 649. 
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tha woi^ “ wilfully" wbioh hivl beau previously used, it seems to their 1892 
Lordships that tha term iotentioDally " was used in tha Evidence July 23. 

Act (1872) for the purpose of declaring the law in India to be 

preoisaly that of the law of England. Barou Parke, in the case PRIVY 
Fteernan y, Gookii (1) in effect stated that the term ’wilfully" used COUNCIL. 

In the previous ease of Pickard was really equivalent to “ inten- 

tionally," in these words : By the term '‘loilfully” .... “we must 
understand, if not that the party represents that to be true that he 
knows to be untrue, at least that he meayis bis representation to be acted 
upon, and that it is acted upon accordingly; and if, whatever a man’s® 
real intention may be, he so conducts himself that a reasonable man would 
take the representation to be true, and believe that it was meant that he 
should aot upon it, and did act upon it as true, the party making the repre- 
sentation would he equally precluded from contesting its truth." A person 
who, by his declaration, act, or omission, had caused another to believe a 
thing to be true and to act upon that belief, must be held to have done so 
''intentionally" within the meaning of the statute if a reasoeable man would 
take the representation to be true, and believe it was meant that he 
[318] should act upon it. And to this view effect was given in the case 
of Cornish v. Abington and the later cases. 

It is unnecessary to quote the passages (pp. 8 and 9 of the report) 
in the case of Vishnu v. Krtsknan, indicating that in the opinion of the 
High Court, it was necessary to prove an intention to deceive in order to 
make a case of estoppel. Their Lordships have already said enough to 
make it clear that they differ from the views to that effect expressed in 
that case, and in the case of Ganga Sdhai v. Hira Singh. 

As already stated, the plaintiff further maintained that the appellants 
could not avail themselves of the plea of estoppel against him because be- 
fore their predecessors made the purchase under the noortgage sale they 
were aware that it had been held by the High Court in another suit that 
the. hiho, which was the foundation of the title under which they purchased 
was invalid; but as already explained, their Lordships have no difficulty 
in repelling this contention. It may be true, and in any case it may be 
assumed to be true, that the appellants' predecessors in title knew of the 
decision referred to. But it is equally true that whatever might have been 
held as to the invalidity of the hiba in a proceeding at the instance of Pak- 
jan, Ahmed, or any one claiming in his right, was precluded by Ahmed s 
acts and representations from maintaining the invalidity of the hiba,, or the 
mortgage granted by his mother so far as regards his share of the property. 

In any question which Ahmed or his representatives, Kalimuddio bad ob- 
tained* a valid mortgage, and as be had himself a valid title so he could 
give a good title to a purchaser under a mortgage sale, whatever might 
be the state of knowledge of the person purchasing. Their Lordships there- 
fore are clearly of opinion that the appellants are not precluded from main- 
taining, as they do successfully, that the plea of estoppel is good against 
Ahmed, and consequently good against the plaintiff, in so far as regards 
the share of the property which Ahmed might have claimed as succession. 

On the whole case their Lordships, on the grounds thus fully stated, 
will humbly advise Her Majesty to discharge the decrees of all the Courts 
below, and make a decree in favour of the plaintiff for Rahimunnissa's 
share only, and that he get possession of that share by distinct partition, 
with coats in proportion in all Courts. [316] The plaintiff, however, 


(l) 3 Exoh. 654. 
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must pay the costs of this appeal, in which the appellaots have obtained 
a substantial success. 
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Solicitors for the appellants : Messrs. 
Solicitors for the respondent Gopal 
Wilson Co. 
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Appeal allowed, decree varied. 

Barrow and liogers. 

Chunder Laha : Messrs. T. L, 


CRIMINAL REFERENCE. 

Before Mr. Justice Bigot and Mr. Justice Rampini. 


The Queen-Empress v. Gopal Stngh and others.* 

[24th .August, 1892.] 

Criminal Procedure Code (Act X of 1PS2). s. 45 — Pewal Code. (Act XLVo/ IS60), 9. 176 
— Omissiofi to give in/ormatiou to Police of offence. 

Where one of peveritl persons bound to give inform%tioQ to the police under 
s. 45 of the Criminal Procedure Code gave such information as to the commissioo 
of a murder, in consequence of which a police officer arrived in the village shortly 
after the occurrence, held, that the fact that other per<%ons who might possibly 
also be bound to give that information had omitted to do so was no ground for 
their pros«>cution and conviction of an oSeoce under s. 176 of the Penal Code. 

In the matter of the petition ef Shasi Bhutan Chuckrabutty (1) relied on. 

[P., Ratanlal’s Unrep. Crl. Oases 778 (779^; R., Ratanlal’s Uorep. Crl. Oases 674 ; 
D., RatanlaS's Unrep, Crl. Cases 784 {765).] 

This was a reference made by the Sessions Judge of Saran, under 
the provisions of s. 438 of the Criminal Procedure Code, the facts of 
which were stated in his letter of reference as follows : 

“Shortly before dawn on the 8th March last, one Rocha Kuer was 
murdered in the village of Sarai Bukhsh by her nephew Rit Lai Thakui’. 
Sbeo chaukidar of Raipur (a village adjacent to Sharai Bukhsh), in 
whose jurisdiction the murder was ooraraibted, gave information of the 
murder at the nearest police station Gurkha, at 8 o'clock on the morning 
of the 8th [317] March, and the head-constahle proceeded to the spot 
at once, arriving about 9. A. M. The Sub-Inspector of police followed 
him and reached tbe spot at 7 P. M. on the same date. On the next day, 
while the Sub-Insoector was investigating the case, Narayan Dut Lai. 
putwari of some of the proprietors of Sarai Bukhsh. who lived at Sripal 
Basant. four miles distant from the scene of the murder, apeeared before 
him and submitted a written report of tbe murder on his employers 
behalf. The Sub-Inspector of Police subsequently submitted a report to 
the District Magistrate, giving tbe names of 16 persons who he consi- 
dered were under a legal obligation to give information of the mnrder, 
and the Magistrate thereupon ordered those persons to be prosecuted for 
an offence under s. 176, Penal Code. Of these two are village ohaukidars, 
three are zurpeshgidars, occupiers of tbe village, eight are oroprietors, and 


• Orimioal Reference No- 218 of 1892, made by H. W. Gordon, Eaq. SeBsiooa 
Judge of iiaran, dated the .SOth July. 1892. against the order passed by the DepatJ 
Magist'-afe ofQbapra, dated tbe 12tb Mav 1692. 

(1) 4 G. 628., 
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S'?®®, ftye membar^ of fchev ilUge punohay6^. oousbitubed under Bengal Aot 
VI of 1870. On the 12^1i ^^ay 1893, six of these persons wsre acquttfcefi 
and ten wore oouvioked and sentence!, seven of thena (zuf'pe'ihffi'iurs snd 
proprietors) to pay a fine of Rs. 20 eaoh, and the three members of the 
pUQohayet to pay a fine of Rs. 10 each, or in default all tn undergo one 
month’s rigorous inoprisonment.” 

Of the persons convicted, four nroprietors and two ::itrpf’.<ik(}idar 3 ^ 
Aohyat Singh and Gopal Singh, petitioned the Sessions Judge for revision, 
and he, being of opinion that the order of the Mvgistrate wis illegal, 
referred the matter to the High Court with the recommendation that the 
convictions should bo set aside on the following grounds ; — 

I consider that the order is wrong in law. and also that under the 
oiroumstauces of the case it is an imoropar order. 

“ The four proorietors, Run Dat Singh.. Sant Bax Singh, Chak ranan 
Singh, and Surja Pershad Singh, live at Srioal Basant. which is four 
miles from Sarai Bukhsh, the scene of the mnrder. There is no ev'denoe 
on the side of the Crown that these persons were aware on the 8th March 
that a murder had boon committed in Sarai Buksh on that date, and T 
do not think it can bs conclusively presumed that thev hid obtained 
information merely because they were present in the village of Bisant 
on the day of the nourder, a village too four mile^ distant. T think it lay 
on the Crown to show that they had obtained this information, otherwise 
it cannot be held that they were under a legal obligation to report the 
murder as required by s. 45, Criminal Procedure Code. Beside^, on the 
side of those four petitioners there is the evidence of two witn6ss''9. Nara- 
yan Dab Lil and Ram Khelavee Rai (which the Deputy Migistrate 
does not say be disbelieves), which proves that they did not obtain 
information of the murder until the next day, viz., the 9bh March, 
and that Narayan Dat then went to the soot and reported the 
matter to the Sub-Inspector on their behalf. In these circumstances 
[318] I think these four accused sufficiently discharge! the obligation im- 
posed upon them by s. 45, Criminal Procedure Code, and should therefore 
on this ground alone have bsen acquitted. As regards the zurpe-%h(jidars 
Gopal Singh and Aohyat Singh, the case is different. They reside in 
Sarai Buknsh, a short distance from the spot where the mnrd'*r was com- 
mitted. The evidence shows that Achyat was in his threshing floor at 
the time; there is no evidence on the record that Gopal Sinsh was in the 
village at all on that, particular day, and I thio’k it was for the Crown to 
prove this, and not for him to prove an alibi. Admitting, however, that 
he was there and as well as Achyat was aware of the murder, can it be 
safely said that both he and Achyat inbentionidly omitted to give infor- 
mation to the police. Presuming they knew of the murder shortly after 
it was committed, it is only fair to presume that they also knew that the 
village obauktdars had gone to Inform the police, and they must have 
known this positively when the bead-constable arrived in the village at 
9 A, M, If this be so. then they may well have thought that it was not 
necessary for them to give the police informatioq they were already in 
possession of. Moreover, I would invite the attention of the Honourable 
Oontt to the judgment of AlNSLlB and BBOUGBfi?ON, JJ., in the case of. 
8ashi Bhusan Ohuchrahutty (1). 

That judgment was given with reference td the provisions of s. 90, 
Act X of 1872, but the principle laid down is equally aoplicahle to s. 45 of 
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1892 the present Code. The learned Judges held that “ when information is con- 
AUG, 24. veyed to the nearest Magistrate or police officer by one of the parties 
bound to give such information, it is not reasonable that every other persoQ- 
CBIMINAL who may possibly be bound to give information, should be prosecuted for 
Refer- not having done so.” The present case is in many respects similiar to 
BNCE. libe one reported, and therefore, I think, the prosecution was unreasonable 

and improper, and that the High Court can set aside that proceeding on 

20 C. 816, this ground.” 

The reference came on to be beard on the 24tb August, before a Bench 
consisting of PiGOT and Rampini, JJ. 

No one appeared on the reference. 


JUDGMENT. 

The following judgment was delivered : — 

For the reasons mentioned in the letter of the Sessions Judge, we soft' 
aside the conviction and sentence, and order that the fine, if paid, or any 
part of it which may have been paid, be refunded. 

A, P. M. A. R. Convictio7is set aside. 


[319] ORIGINAL CIVIL. 

« 

Before Mr. Justice Hill. 


Thompson v. The Calcutta Tramway Company, Limited.* 

[26th January, 1893.] 

« 

Practice — Suic in (oEma pauperis — Continuation in forma pauperis oj suit instituted 
ordinary form — Civil Procedure Code [Act XIV of 1882), ss. 401—415. ^ 

A Court has power under Chapter XXVI of the Code of Civil Procedure te 
allow a suit instituted in the ordinary form to be continued in forma pauperis. ' 

This suit was instituted by the plaintiff in the ordinary form to 
recover damages from the defendant Company. Some time after ite. 
institution and before it came to a bearing the plaintiff applied on petition 
to the Court for liberty to proceed with the suit hi forjna. pauperis. In 
his petition he stated that be had up to the date of his application paid bis 
attorney the costs incurred by him out of pocket for court-fees and stamps^ 
but that he had not been able to pay any of his attorney’s own costs, and 
had managed with difficulty to get bis attorney to carry on the proceedings 
as far as they had gone, but he stated that he was unable to do so aay;< 
longer, and did not desire to encroach further on his attorney’s good 
nature, and that be was not possessed of any means whatever, exoepjli 
certain articles speoilied in the schedule, and valued at Rs. 233-6, whioh 
were under pledge to his creditors for the sum of Rs. 500; that he was; 
unable to carry on the suit in the ordinary way, and accordingly praye4i 
that the court-fees might be remitted, and be be at liberty to proceed 
forma pauperis. Upon the presentation of this petition a notice was issuedr 
to the defendant Company, and to the Government Solicitor, ffsing 
day for investigation tlie allegations contained in the petition. 


The petitioner appeared in person. 

The defendant Company was not represented. 



* Orig|Dal Suit l?o. .517 of 1892. 
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The Standing Counsel (Mr. A. PhtlUps) on behaif of the Crown 
oppos 6 d 006 ftpplicoibioD* 

^ % I The Code of Civil Procedure only 

contains provision for liberty being given to a plaintiff to institute a suit 
tn fOTVia pauperis, And does not contain any provision empowering a Court 
to allow a plaintiff who has once instituted his suit in the ordinary way 
to continue it Dt forma pauperis. Section 401 provides for a suit being 
by a pauper. Sections 403 to 408 deal with matters connected 
with the application for leave to sue as a pauper prior to the 
hearing of such application on notice to the defendant and the Govern- 
ment. and s. 409 deals with the bearing. Then comes s. 410, which 
provides thafc the applioatiooi if granted, shall be numbered and registered 
and deemed the plaint in the suit. These sections, therefore, contain no 
provisions to empower a Court to allow a suit once instituted to be 
carried on tn forma pauperis, and the remaining sections in the chapter do 
not affect the question. If this application he treated as one under 3 . 410, 
It must be treated as the plaint, if granted, but the plaint in this case is 
already on the file, and the present application discloses no cause of action, 
as it in no way refers to the subject-matter of the suit. There have been 
cases where I am informed orders similar to the one now asked for have 
been made, but I am not aware of the present objection having been taken, 
and I contend, as a matter of principle, that the Court is not authorized 
by the Court to grant this application, and that it therefore has no power 
to make the order asked for. iHili, J. — I am referred to the case of Rcvji 
Patil V. Shakharam (1), which tollowed a decision of this Court in Nirtnul 
Ohandra Mookerjee v. Doyal Nath Bhuttacharjee (2). and in which it was 
held that it was competent for the Court to make the order now asked 
for.] This Court will not, I submit, follow tbe Bombay Court if that 
Court be wrong. In the Calcutta case Pontifex, J., gives no reason for 
his decision, and if your Lordship is satisfied that the language of the 
Code is clear on the point, you are not bound to follow that decision. 
In Doorga Churn Doss v. Nittokally Dossee (3), Wilson, J., gave 
leave to a defendant to defend in forma pauperis, although no provision 
^ made in the Code to that effect. I submit, however, that tbe 
[ 821 J granting of an application for leave to sue in forma pauperis is 
not a matter in the discretion of the Court, as the Court is bound to grant 
lb under certain circumstances, and that tbe power conferred on the 
Court by Chap. XXVI should not be extended. Moreover, tbe powers 
conferred on the Court by that Chapter are limited throughout by express 
words which show that tbe only kind of application contemplated by tbe 
Legislature .is an application to institute a suit, and I submit that 
this Court has no power to entertain or grant any other application, or 
one like the present. 

The petitioner was not beaid. 

Toe judgment of the Court was as follows : — 

JUDGMENT. 

HilIi, j. — T his application for leave to continue the suit in forma 
patvperis is opposed by tbe Standing Counsel on behalf of Government on 
the ground that tbe Code gives no power to allow an application for a suit 
not instituted in forma pauperis to be so continued. But I think 1 ought 
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1893 to follow the decision in the case of Nirmul Ghandra Mookerjee v, 
Jan, 26. Dojjal Nath Bhuttacharj ee (1), where Pootifex, J., in a similar case jield 
■ that the power, which is undoubtedly in the Court of allowing a suit to 

Original i^q iostituted in forma pauperis, includes power to allow a suit not so. 

Civil. instituted to he continued in that form. That case has been followed by 

the Bombay Court in Revji Patil v. Sakkaram (2), and in another case. 

20 C. 3t9, Gkarn Doss v. Nittokally Dossee (3), Wilson, J., in relation to an 

application made by a defendant to be allowed to defend in forma pauperis, 
after taking time to consider granted the anplication, having previously 
expressed the opinion that though there is no provision in the Code, the 
defendant on show'ng his poverty might be allowed to defend the suit as 
a pauper. These are the onlv renorted cases bearing on this question, 
but I understand that this application is in conformity with what has been 
understood to be the practice of the Court, and on the whole, I think, it 
ought to be granted. I therefore make the order asked for. 

T. H. Application granted. 


20 C. 322. 

[322] APPELLATE CIVIL. 

Before Mr. Justice Bigot and Mr. Justice Rampini. 


Maksud Ali {Plaintiff) v. Nargis Dye {Defendant).* 

[19th July, 1892.] 

Behnquishiyient of or omisHon to sue portion of claim - Civil Procedure Code {Act ZlV 
of 1882), s. Cause of action. 

In 1889 lb© plaintiff sued the defendant for possession of a piece of laod which 
the defendant had included in her homestead by building walls. In that 
plaintiff alleged that on that land there ware two palm-trees which beloogedw 
him, aud that the defendant bad wrongfully prevented the from J® 

those trees to tap them, but he asked in his plaint in that suit for no 
respect of the tree^, only sbatinc that he would bring a separate . Jr! 

Tbe Munsif dismissed that suit on the ground that the land was wi^»n tn 
defendant’s tenure, and his decision was affirmed on appeal. In a suit brouga 
in ISOO against the same defendant fnr doclaratinn of title to and t 

the two pilm trees, and for an injunotion restraining the defendant from distur* 
ing his possession of thein : Held that the claim arose out of the same 
action ae that in the former suit, and that the suit was therefore barred by a. • 
of tbe Code of Civil Ftooeduros 

[DIse., 30 A. 225 = 5 A.L.J. 192 = A.W.N. (19081, 96; R , 34 C. 22.3 = 5 G.L.J. 193.3 


This was a suit brought in 1890 for declaration of title to and posses- 
sioD of two palm-trees, on the allegation that the defendant had wrongfully, 
included them within her compound by building walls, and that the pa^ts 
always used to go over the laod on which the trees stood, for the purpos® 

of tapping them, but the defendant now prevented them from doing so. 

The plaintiff estimated the damages at. Rs. 100. » a h 

The plaintiff in 1889 had brought a suit agaiot the same defendaoB 

for recovery of possession of the land on which the trees stood, and ® 
stated in the plaint that he would bring a separate suit for the trees ^ 

• Appeal from Appellate Decree No. 1175 of 1891. against the decree 
Amrita Lai Pal. 8ub''rlinafe Judee of Patna, dated the 30th of Jane 1891, © v.MiarT 
the decree of B»boo Prio Lall Payne, Munsif of Patna, dated the 18th of heorn 


i.syi. 

(D 2 .0. 130. 


(31 5 0. 819 = 6 O.L.R. 190. 
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which he was dispossessed. That suit was dismissed by the Munsif, who 
held that the land in dispute was within the defendant’s tenme. The 
Muosif’s decision in that case was allirmed on appeal. 

[323] The main defence in the present suit was that the suit was 
barred by s. 43 of the Code of Civil Procedure. 

The Munsif found that the plaintiff’s dispossession of the two palm- 
trees had ooourred at the time when he instituted his suit in 1889 for the 
recovery of the land on which the trees stood, and that he should there- 
fore have included his claim for the trees in his claim for the land sued 
for. He accordingly dismissed the suit as barred by s. 43 of the Code of 
Civil Procedure. 

On appeal the Subordinate Judge aflSrmed the decision of the 
Munsif and dismissed the appeal. 

The plaintiff appealed to the High Court. 

Mr. 0. Gregory and Baboo Umakalli Mookerjee, for the appellant. 

Mr. R. E. Twidale and Mr. M. L. Sandal, for the respondent. 

The judgment of the High Court (PlGoT and Rampini, JJ.) was as 
follows ! — 


JUDGMENT. 

The plaintiff is proprietor of mouzah Dariapur in the district of 
Patna ; the defendant is bis tenant. In 1889 plaintiff brought a suit against 
thedefendant, the effect of which upon the relief claimed in the present suit 
U the subject'matter of this appeal. In that suit the plaintiff alleged 
that in his property there was along existing lane, which he described, 
and which he said existed for the use of the public, the pasis, and others, 
and that in that lane there were four palm-trees which were in bis pos- 
aessioD. He alleged that the defendant had no right to the land forming 
this lane ; that she had wrongfully included it in her homestead: and that 
she had no right to the four palm- trees, of which he had all along enjoyed 
sole or exclusive use and possession. He said the defendant had enclosed 
the lane by two walls, one to the east with a door in it, and one to the 
west, and thereby enclosed within her comoound two of the juice- producing 
palm-trees, and thereby caused great inconvenience to the public, the 
pasis, and others in their coming and going. He said that the defend- 
ant’s tenant had wrongfully prevented the pasis from going to the palm- 
trees to tap them; and that for this he would bring a separate suit. The 
prayer was first for a declaration that the plaintiff was sole proprietor 
of the land in dispute, and also of the defendant’s homestead, and 
that the defendant bad no right to raise the wall and fix [324] the door 
which bad entirely stopped the passage of the pasis and the public. 
Secondly, for a mandatory injunction for the removal of the walls, and 
for an award of restoration of possession of the land to the plaintiff. 

The Munsif dismissed the suit as to the plaintiff’s alleged right to 
the land in dispute, holding that the land was within the defendant’s 
tenure; and that she had a right, therefore, to build the walls in question. 
He bad not decided whether or not the trees were included in the defend- 
ant’s tenure, holding that upon that question be was not asked to 

adjudicate. This decision was affirmed in appeal. 

In the present suit the plaintiff again denies the defendant’s rights to 
build the walls. He states that in the previous suit the defendant claimed 
tbe trees as belonging to her ; that she does not allow the pasis to approach 
the^trees, and asserts that they belong to her, and he brings this suit, 
laying it at Rs. 100, being the value of the two palm trees at Rs. 50 each. 
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He asks, first, for a doclaratioQ that the palm-trees belong to him ; second 
for possession of them ; and third, for an injunction restraining the de- 
fendant from disturbing his possession of them. 

Both the Courts below have held that the suit is barred by s. 43 of 
Civil Procedure Code. 

We took time to consider whether such a construction could properly 
be given to the plaintiff’s claim in this suit, as to render it possible to hold 
that it arose out of a cause of action other than that on which the former 
suit was brought. 

We think it must be hold that plaintiff’s present claim arose, and now 
arises, out of the same cause of action as that in the former suit. He 
olaimsthe right in the trees and, by implication at least, a right-of-way to 
them for thepa^zs to enable them to draw the juice. We think that bis 
cause of action in respect of this arose out of the matters, the subject of 
the former suit. As a matter of fact the defendant did then claim the 
trees, both expressly and also by the building of the wall so as to bar the 
access to them at her pleasure ; the plaintiff applied for that reason to 
have the right to the trees determined in that suit but this was refused, 
as he had not asked for relief in respect to them in the suit. It is plain 
that the matter was then in controversy [323] between the parties, and 
that the controversy had arisen because the defendant’s then assertion 
of right involved an interference with that which the plaintiff now claims. 

In other words, part of the cause of action which be then had was 
the interference by the defendant both with the plaintiff’s possession of 
the trees and with the access to them. 

He did not then include this claim in his suit ; he did not obtain the 
leave of the Court to omit it : and he is therefore barred by s. 43 of the 
Civil Procedure Code. 

The appeal is therefore dismissed with costs. 

A. P. M. A. B. Appeal dismissed. 


20 G. 329. 

APPELLATE CIVIL. 

Before Mr. Justice Bigot and Mr. Jutice Rampini. 


Ripoo Mordan Singh and others {Plaintiffs) v- Ram Rbkha 
Lal and others {Defendants).*^ [26bh July, 1892.] 

Public Demands Recovery Act {Bengal Act VII of 1880), s. 10— Aci XI of 1859, 5S, 6,; 

6, 7, 17 — Sale, Notification of — Attachment under Qertificate Procedure. 

Where a notice under s. 10 of Bengal Act VII of 1880 was served, and a oerti-, 
ficate issued by the Collector for default of payment of road cess of a revenue-pay- 
iog estate, and, the Government revenue being in arrears, no notification under 
s. 5 of Aot X of 1859 was issued, and the estate was subsequently sold for , 

of Government revenue, heii, that the sale was valid, and ss. 5 and 17 of Ao*. 
XI of 1859 did not apply, the certificate issued by the Collector being not 
attachment as contemplated by s. 5. 

Ram Narain Koer v. Mahahir Pershad Singh (1) referred to. 

This suit was brought to set aside a sale of mauza Deokund, held foF‘ 
arrears of Government revenue, at which the mauza was purchased by the 
defendant No. 1. ;■ 

• Appeal from Original. Decree No. 35 of 1891 against the decree of Bloulvi 
Fakbruddin H>ssain, Snbirdinate Judge of Gaya, dated the 22ad of Ssptember 1690. , 

(1) 13 0.208. ‘ 
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The plaintiffs and the defendants Nos. 2 bo 14 were fcbe joint owners 
of mauza Deokund, in respect of a portion of which a notice under s. 10 

u 1880 was served, [326] and a certificate issued 

by the Collector for arrears of road cess for the month of March 1887. 
The Government revenue for the instalment of September 1887 being in 

arrears, the mauza was sold by auction on the 8th January 1888. 

The plaintiffs contended that the sale was held in an irregular man- 
ner. that notifications under ss. 6 and 7 of Act XI of 1859^ were not 
properly made, and that the mauza sold being at the time of the sale under 
attachment for arrears of road cess, and such an attachment being in the 
nature of an attachment of a Civil Court, a notification under s. 5 of Act 
XI of 1859 was necessary. They also contended that the sale could not 
be held, having regard to the provisions of s. 17 of Act XI of 1859. 

The defendant No. 2 contended that no notifications under Act XI of 
1859 were necessary, that the property was not exempt under r. 17 of Act 
XI of 1859, and that the sale was good in law. 

The Subordinate Judge dismissed the suit, and on the fourth issue, 
viz., whether any certificate under Bengal Act VII of 1880 was served on 
any share of mauza Deokund, and if so. whether it had the effect of an 
attachment by a “ judicial authority ” within the meaning of cl. 3 of s. 5 
of Act XI of 1859, observed as follows : — 

There is another objection of the plaintiffs that, owing to the arrears 
of road cess, a portion of the village was attached by the order of the 
Collector under s. 10 of Act VII of 1880, and a certificate with a notice 
was issued, and this attachment was made by judicial authority, so the 
sale of the property in suit was illegal and against the provisions of ss. 5 
and 17 of Act XI of 1859. I see there is no evidence at all on the record 
to show that for the demand of road cess any portion of the village was 
attached by order of the Collector, neither notice nor certificate of such 
attachment have bean tendered on behalf of the plaintiffs, nor has it been 
proved even by oral evidence that a share or portion of the mauza was 
really attached as alleged by the plaintiffs. Supposing there be any 
attachment under s. 10 of Bengal Act VII of 1880, then the question is 
-whether such an attachment by order of the Collector was by a judicial 
authority, or was it an executive proceeding. Mr. Grimlay’s notes show 
that the certificate and notice under s. 10 of Bengal Act VII of 1880 
Are not judicial but executive — vide HamNarainKoer v. Mahabir Pershad 
Singh (1). Under this view of the case I think that the issue of a 
[d27] certificate agaiust the proprietor of an estate cannot esempt the 
estate from sale, and I decide this issue against the plaintiffs.” 

The plaintifis appealed to the High Court, 

Mr. C. Gregory and Baboo Mohaioir Sahai, for the appellants. 

Baboo Durga Mohan Das and Moulvi Mahomed Yusuff, for the res- 
pondents. 

The arguments apnear sufficiently in the judgment of the High Court 
(PiGOT and Bampini, JJ.), which was as follows : — 
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JUDGMENT. 

We think the appeal must be dismissed. The only questions raised 
before us were those arising with respect to the fourth issue. Now, no 
notification such as is required under s. 5, Act XI of 1859, was issued 
this ease— -at least we understand that that is the allegation upon 


( 1 ) 13 0 . 208 . 
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which the appeal is brought. No notification under that section hav- 
ing been made, the appellant contande that the sale v^as bad. We agree 
with the lower Gourt in thinking that that contention cannot prevail. It 
is argued that inasocuch as before the date of the sale, a notice under 
8. 10, Bengal Act Vllof 1380, had been served, and a certificate issued by 
the Gjilecbor in pursuance of that section, that amounted to an attach* 
menb such as is contamplated by the third heading at the close of s. 5, 
Act XI of 1859. The ground on which that is contended is that it is 
enacted by s. 10, Bmgal Act VII of 1880, that the service of such notice 
and certificate shall have the same effect, or, to use the words of the sec- 
tion, “shall bind all immoveable property of such judgment-debtor situate 
within the i urisdiction of such Gollector in the same tnanner and with 
like effect as if such immoveable property had been attached under the 
provisions of s. 274 of the Code of Givil Procedure.” On the face of the 
words of the section, it is not an attachment, but it has the effect of an 
attachment, although an attachment had taken place for certain purposes. 
It has been held with regard to that section in Rim Nivain Koer v, Miki' 
bir Pershad Singh (i), that a proceeding under s. 10. Bengal .\cb Vlt of 
1880, is not a judicial attachment, but the 7bh beading at the end of s. 7 
requires as an element of the description of the property which is intends 
to be sold without a notification that it should have [ 328 ] in the 
words of the section ** under the provisions of any law for the time being 
in force been taken under the charge of or managed by the Court of ® 
or the Revenue authorities.” This is not the case here, nor is it ooi^ocw 
that the property was managed by the Gollector or the Court of 
Therefore, s. 5 does not aoply. Then, it is contended that under s. 17 ® 

property was exempt from sale completely for the same reason or * 
similar reason, that the proceedings under s. 10, Bengal Act VII of ^ • 

caused the estate to be held under attachment by theiRevenuo authori les. 
Now the case of Ram Narain Eoer v. Mahabir Pershad Singhil) negatives 
that view. The Court say “ It is very clear. ” speaking of this ssotioo. 
“ that what that section points to is not an abtaohment in the sense i 
which the term is used in the Code of Givil Procedure, but an attao 
as such is provided for in the Oriminal Procedure Code such an a ao 
meat as takes the property out of the possession of the ordinary owner, a 
places it in the possession of the Collector,” and such, we .*^7 fha 

stance, as a proceeding under s. 99 of the Road Oess Act, under w _ 
property is taken out of the possession of the owner so far as P® 
tion of rents and profits is concerned, and placed in the hands of 
lector. Neither of theae sections applying, the objections to the vaim 
of the sale must fail, and the appeal must be dismissed. 

Appeal dismissed. 




(1) 13 0. 308. (318). 
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Mr. Justice Pioot <iud Mr. Justice Ruiupiui, 


Khalilul Rahman iPlaintiJ) v. Gubind Pbrshad and 
OTHERS (Dc/endatJts).* [I3bh July. 1892.J 

Hindu Law^MitaJeshara Family-^ Ancestral propertii, alienation of Suit by mortgagee 
against father and minor son. for sale of ancestral property -Antecedent debt — 
Interest, rate of— Penalty —Form of decree, 

la the owe of a MiUkah^r.ifunily consisting of a father and minor sons, 
where the father hypothecates ancestral property, there being no [329] proved 
necessity, but on the other hand no proof of immoral or illegal purposo*, and no 
proof that the lender made any enquiry as to the purposo, the debt itself is 
an antecedent debt within the rulings of the Privy Council, and the mortgagee 
is entitled in a suit against father and sons to a decree directing the debt to be 
raised out of the whole ancestral estate inclusive of the mortgaged property. 

Debts iooutted in transactions the oharacter of which is no more than impru- 
dent or unoonscieotiously imprudent or unreasonable, are debts to which a pious 
duty attaobes under the Miiaksbara law. 

Lu:hmun Does v. Oindhur Chowihry (1) explained and followed- 

Qunga Prosad v. Ajudhia Ptrshad Singh (2) followed. 

Semble — that ‘antecedent debt ’ in the meaning of the Pull Bench means with 
regard to the mortgage, ‘ debt antecedent to the iraosactioo,’ and in the case of 
a proceediog by suit ‘ debt antecedent to the suit.’ 

Kalachind Kyal v. Shtb Chundtr Roy (3) and Dip Harain Rai v. Dipan 
Bat (4) applied as to the rata of interest. 

[P.. a O.W.N. 603 ; 63 P, R. 1901=62 P.L.R. 1901 ; 72 P.R. 1898 ; Rel.. 27 C. 762 ; 
Appl., 11 O.L.J. 699=14 O.W.N. 669 = 6 Ind. Cas. 258; Appr., 34 C. 735=5 
C.H.J. 869 = 11 O.W.N. 613; R., 31 A. 176 (205l = 6 A-L-J. 263: 34 A. 4 (6) 
=8 A.L.J. 1015=11 Ind. Cas. 66-3; 36 B. 68 (7&J = 13 Bom. L.R. 1J61 = 12 Ind. 
Oas, 949; 34 C. 184 = 6 C.L.J, 441 = 11 C.W.N, 291; 39 C. 861 (876)=15 C. 
L.J. 228*160.W.N. 519 (826)= 12 Ind, Cas. 609 (614); 21 M. 28=7 M L J. 
96; 29 M. 200=15 M.L.J. 69=1 M.L.T. 26; 4 Bom L R. 587 : 4 C L.J. 543 ; 
14 lud. Oas. 705-23 M.L J. 61 (63i-ll M.L.T. 427; 17 Ind. Cas. 736 = 80 
P.R. 1913 = 69 P.L.R. 1913=15 P.W.R. 1913; 19 Ind. Cas. 861 (863) = 9 N.L. 
R. 74 (77) ; 14 M.L.J. J8l il82) ; 1 0 0. 53 (61) ; 4 O-C, 277 (280f (B).] 

QoBIND FershaD and Sukh LU, two brothers, living jointly as 
members of a Hindu family governed by the Mitakshara law, on tbe 4t;h 
May 1881 andbbe 5bb July 1882 executed two mortgage bonds in favour 
(rf the plaintiff for sums of Bs. 20,000 and R^. 5,000 respectively. In 1884 
(the younger brother Suka Lai having died in the meantime) the plain- 
tiff hied the present suit on tbe two bonds against Gobind Pershad, 
hie minor sous, Dwarka Nath and Kedar Natb, Rim Lakbman, tbe minor 
eon of Sukh Lil, and Krishna NandaRam and Tilakdari Singh, a subse- 
quent mortgagee and a subsequent ijaradar, respectively, of portions of 
the joint family property. Bu iri Narain,- a third son of Gobind Persbad, 
Was originally made a party-defendant, but his name was struck out on the 
Aliegatioo that be had been adopted into another family, The plaintiff 
alleged that the money had been borrowed for tbe payment of anteoadent 
debts and for other necessary expenses of tbe joint family, and claimed to 
noover the sum of Bs. 35,704-11-6 (including interest at an enhanced 


* Appeal from Original Decree No. 205 of 1890, against the decree of Babu Earona 
Dm Bose, Subordinate Judge of Patna, dated tbe '2Srd of May 1890. 

(1) 6 0. 865. (2) 8 0. 181. (3) 19 0. 892. 
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rate and compoand interest) with iaterest thereon and costs, and that 
the mortgaged properties should be hold liable for the same. 

[330] At the 6rst trial the plaintiff obtained a decree upon the 
admissions of Gobind Pershad, who alone appeared. Krishna Nanda 
Ram then applied for a re-hearing, and a decree was passed in his presence 
in June 1887. The sons of Gobind Pershad anl Sakh Liil then applied 
for re-hearing, on the ground that thev were not properly represented at 
the trial, and on appeal the High Court remande 1 the case, with directions 

that it should be heard de novo in their presence. 

Upon the new trial the contest was between the plaintiff and D warka 
Nath, Kedar Nath and Ram Likhan : Kedar Nath, who was still a minor, 
being represented by his elder broi^her Dwarka Nath. These defendants 
denied the acts of Gobind Pershad and Sukh Lai, and the execution of the 
bonds by them, and alleged that the bonds (if execu’^ed by all) were exe- 
cuted for immoral and illegal purposes and nob for family necessities, an 

that Gobind Pershad and Sukh Lai were addicted to vicious habits, ana 
bad spent the money in idle and speculative litigation. 

Issues were 6xed (l) as to whether the bonds were duly executed an 
founded on consideration ; (2) whether the debt was contracted 
ral or illegal purposes, or for legal necessity, and whether it was bm mg 
on the defendants ; (3) whether the plaintiff was entitled to compouna 
interest, and for what periods was the plaintiff entitled to interest a au 

enhanced rate. . - 

The Subordinate .Tudge found the first issue in the plaintiff s favour. 


and upon the second observed as follows: — 

There was a great deal of contention raised on this issue, and in faP 
the defendants rested their plea solely on the determination of this 

The plaintiff, however, contended that, under a series of ruhngs, 
ginning with the Privy Council decision reported in 22 Weekly ’ 

p. 6^—Girdharee Lall v. Kantoo Lall fl)— the defendant was ^ojind t 
prove that the debts were immoral or illegal, and, unless they prove 
facts, the plaintiff was at once entitled to a decree. 

“ The plaintiff also relied on the Full Bench decision in 
V. Giridhur Ghowdhry (2), and also on Bkagbut Pershad Singh y. J 
Kocr (3) as well as certain other rulings. All these rulings 
proposition as laid down expressly in Bhagbut Pershad Singh v. w ^ 
Koer (3) (p, 793 of thereport), namely, that, where joint anoastral prop y 
has passed [331] out of a joint family, either under a 

by a father in consideration of an antecedent debt, or under a flotv 

cubion of a decree for the father’s debt, his sons, by reason of tbeir y 
to pay their father’s debts cannot recover that property,. unless they 
that the debts were contracted for immoral purposes, and that tbe P ^ 

chasers had notice that they were so contracted. ham the 

“ But the case before us is differeub from the above cases , h 

joint property has nob been sold as yet; a hona fide ion . 

Led. and the property sought to be followed still alitor wLw 

of the joint family estate. The plamtiff in this to set , 

as the plaintiffs in those oases were the sons of the tfoadeet. 

aside the alienation made by their fathers on aoeount of ® the 

debts, and I think the ruling in Jamna -v Natn Sukh (4), cite 
bearing by defendant’s vakil, applies to this case f 


(1) 14 B.Ii.R. 197 = 1 I.A. 321. 

(3) 16 0. 717. 
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and proceeded bo hold fehab the plaintiff was bound b^ prove primarily that 
the debits were oontraoted by Gobiud Pershad and Snkn Lai lor rouayment 
of an aoteoedent debtor for a Ugil necessity affecting the whole family, 
and that it would then be for the sons of Gobind Pershad and Sukh 
lial to meeti that case. 

Tne Court held that bhe plaintiff had only suficee led in proving that 
a sum of Ri. 8,500 was aopropnated bo the repayment of a debt ante- 
cedent to the mortgages, and that the remaining amount covered by the 
bonds had been spent in litigation to establish the adoption of Budri 
Rarain. 

Upon this point the Court observed : — 

** In paragrauh 11 of their written statement the defendants before ns 
say that Gobind Pershad aud Sukli Lai entered upon a ruinous adoption 
case. Gobind Pershad caused a suit t,o he bled on behalf of Budri Naram, 
one of his minor sons, on the ground that this Budri NaiMin had been 
adopted by a weUthy relation of his, and if the adoption was upheld, tbe 
daughter of that relative would inherit no property of her father. 

“ The plaint and the judgment in that adoption case were filed and 
received in this case to show the date and theextent of ihat luagation. The 
suit was valued at 12 lacs of rupees, and was filed in August 1881. Before 
that there was a cariificate case before the District Jad*ie, and numbers of 
cases under the Land Registration Act. The adopti m caseissti I peuding 
in the High Court, having been already before the Privy Council. 

“ Leaving aside the grossly exaggerated amount of the expenditure m 
that litigation, as given at random by defendants, we may conclude at once. 
[332] upon the extent, duration, and magnitude of the entire lit-eatinn, 
tbab Gobind Pershad soent much more than the total amount covered by 
both the bonds, excluding, of course, the Bs. 8,500 we have referred to 

did this litigation benefit the defendants before us? Suooosa 
the adoption be upheld, the only person to be benefited will 
Narain. and why should the defendant suffer with a view to secu e a la^ge 
property for only one of the members of their family. I need hard y 
Botioe that Badri N.r..iD would hold cha property at stake m the a^oresa.d 

litig.tion as a soioo of a family ; and ‘h® 

fited in thn least bv a successful termination of the said litiga ion. ^ 

" The nlaintirs vakil referred to tbe Mitakshara. and abtempten to 

prove tha he Milklhara nowhere considered --y spent on hu. less 
litigation as an ° 

the Mitakshara was compiled the present aee, and the 

law according bo the ^ aforesaid by Gobind Pershad and 

money which was spent m , the ^oomiMation of idle gifts, re- 

Sukh Lai would 3 106 Mirakshara. by Macnaghten fl870). 

ferced to P^fof Lvchmun Dass v. Gtudkur Chovdhry (1) 

In the Full Ben - Questions submitted to* he Fud Bench 

and (sio) referred to money were borrowed partly to 

faToT thXZe of the money borrowed would be an autece- 

dent debt.’ 

(1) 5 C. 6S5. 
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“ Bub io the case before us, it is shown that, besides fche Rs. 8,500, 
the whole of the cnooey was spent in lit>igation ; the bonds were e:seoutied 
in 1881 and 1882, the litigation began with the certificate and dakhil- 
kharij CQiSes long before 1881, and is still pending. In these oircum- 
stances, the present defendants ought not to be called upon to pay more 
than Rs. 8.500 of the debt.” 

The Court therefore held that, under the circumstances, the defend- 
ants were only liable for the above sum of Rs. 8,500. The Court further 
held that as to this sum the defence of immoral and illegal purposes failed, 
and passed a decree against the three defendaots for Rs. 8,500, with interest 
at the rate claimed in the plaint to the date of the suit, and at 6 percent, 
per annum from that date until realization, the decree to be made 
absolute for a sale of the mortgaged properties after six months. 

[333] From this decision the plaintitf appenled, claiming to be enti- 
tled to the entire sum secured by the mortgage-bonds, and the defendants 
cross-appealed as to the sum of Rs. 8,500 decreed against them, and con- 
tended that in any event the Court was wrong in allowing interest at an 
enharced rate and also in allowing compound interest. 

Mr. Eiil, 3<iboo Saligram Singh,, s,nd Moulvi Mahomed Isfaq, appear- 
ed for the appellant. 

The Oj^ciating Advocate- General (Mr. J. T. Woodroffe) and Baboo 
Kali Kiahen Sen, appeared for the respondents. 

The judgment of the Court (PiGOT and RaMPINI, JJ.) was as 
follows : — 

JUDGMENT. 


This suit is brought on two mortgige-bonds executed in favour of 
plaintiff by Gv^bind Pershad, defendant No. 1, and Sukh Lai, his brother, 
DOW deceased. The first dated 4th May 1881 is for Rs. 20, COO, the 
second dated 3rd July 1882 for Rs. 6,000. 

The mortgagors were members of a joint family, governed by the 
Mitakshara law, and by the mortgage-bonds in suit the joint family pro- 
perty was mortgrtg-id for the amount of the sums borrowed. Default 
having been made in payment of principal and interest, this suit was 
brought. 

Bnfore the institution of this suit Sukh Lai died. 

The suit, «s now framed, is brought against Gobind Pershad and his 
SODS Dwarka Nath and KedarNath. against Ram Lakhan. son of Sukh 
Lai, and against ICrishna Nanda Ram and Tilakdhari Singh. Budn 
Narain, a third son of Gobind Pershad, was originally made a defendant, 
bub was struck out, on the allegation that he was adopted into another 
family. The cwo last defendancs are a mortgagee and a lessee of some of 
the mortgaged properties, puisne to the plaintiff’s mortgage. They do not 

appear on the appeal. . . 

It is nob necessary to detail the history of the successive hearings ol 

the suit. It is set out in the judgment of the lower Court. At the first 
bearing Gobind Pershad alone aopearad, admitted the mortgages, * 
decree was made against the defendants in 1885. Afterwards the defend- 
ants 2. 3. and 4 anphed for, and were allowed by an order of this Court, 
a trial de novo : [334] and it is from the judgment and decree of the 
lower Court, at the trial so held, that the present appeal is brought. 

At the time of the mortgages the defendants 2, 3, and 4 were 
minors. The defendants 2 and 3, who are joined in their written state- 
ment by defendant No. 4, denied the execution of the bonds in suit, setup 
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thab, if so, the debts were incurred for illegal and immoral purposes, and 
nob for any nocessir.ies of the fam ly, and farther al eged that the monies 
were raised for, and spent in, idle an I speculative litigation. They denied 
the right of the mortgagors to mortgage the family property for the 
purposes for which the money was raised. 

The Subordinate Judge found — that the bonds were duly executed 
and “founded on consideration,” and that the defence of immoral or illegal 
purposes was not established. The first defence set up therefore wnoUy 
failed. It is uoon the finding of the Suoordinate Jutlge, with regard to 
the consideration which he finds was given for the morbgigos, and the 
conolusioQ of law at which he arrives upon that finding, that the ques- 
tions upon which this appeal deoends, come before us. 

It is certain that this family WiS a wealthy one : and it may be taken 
as clear that, over and above all ordinary requirements for suitable main- 
tenance and expenses fit for their station, they had a surplus income of 
some thousands of rupe-JS a year. It isd'ffioult, and not necessary, to 
arrive at an exact amount, but it is clear that they were a prosperous 
family. Unfortunately, Gobiod and Sukh Lai embarked in a litigation 
for the purpose of establishing the adoption by, or bo. Radha Kishen, 
Gobind Pershad’s step-brother, of Gobind’s son beforemenbioned, Badri 
Narain ; and there can be no doubt that they spent very large sums in liti- 
gation about this alleged adoption, which was disputed both in and after 
August 1881, when a suit was filed to establish the validity of it, and m 
•a multitude of proceedings before that date, connected with this confro- 
versy. There is little in the evidence that can be relied on as to the 
expenses incurred before the institution of the suit in August 1881, or how 
they were defrayed. Jugdip Sahai’s evidence, which appears to us to 
be given fairly enough, seems bo render it probable bhab. at the time 
of the mortgage, three months before the adoption suit was instituted, 
expenses of so large an [335j amount had been incurred, that the money 
raised at bhab time may nave been wante I for debts then due. But there 
is nothing proved in the evidence bo show bhab money raised in May 18S1 
on the mortgage was raised to pay debts then due : still less that it was 
applied to pay such debts, except as to the sum of Rs. 8,500, which was 
at the date of the mortgage due to the Bank of Bengal at Bank-pore, and 
which, there can be no reasonable doubt, was paid out of the mortgage 
money, as the Subordinate Judge finds. It 

evidence of Umbica Oharan Ghose. paid on May 6bh. 1881. in ^'scharga 
•of the liability of Gobiod and Sukh Lai remaining to the Bank on that 

The Subordinate Judge finds that Rs. 8,500 of the mortgage money 
vras borrowed and applied to pay off this debt, and we agree with him. 
Ha finds that there is no proof that any other debt, prior bo the mortgage 
ol May 1881. is shown to have been paid off out of the m:)n 0 y borrowed, 
or any legal necessity or charge on the family defrayed out of it. Wa 
agree with him. He finds, or infers, that the residue of the money 
borrowed, was borrowed to defray the exoenses of ths coming litigation as 
to the adiption. It is a reasonable inference ; we should heaiUbe before 
saying that be was not justified in drawmgib; but wethiok bhequestion 

immaterial in this case. iu- » i. a j* - i. u- u 

Uosn the oaaa as it stands, apart from this fast finding, to which wo 

must rafsr later on, it appears : First, that, so far as the sum of Bs 8,500 
iaoonceroed, the mortgage of Mav 1881 was made to raise money to dis- 
charge a debt of Gobiod and Sukh Lil existing at the date of the mortgage : 
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Second, that;, as to the residue of the money borrowed on that mortgage, 
it constituted a personal debt, due by Gobind and Sukb L-il, jointly and 
severally, in virtue of the loan then raised by them : Third, that tbe 
money raised under ihe bond of the 6bh July 1882 was a personal debt of 
Gobind and Sukh Lai, as to the Rs. 3.755 in cash then received by them,. 
— the residue being the amount of interest then due on the earlier bond. 

The Subordinate J udge held that, on the 'facts found by him, the shares 
in the family property of defendants 2, 3. and 4 were bound to the extent 
of the Rs. 8,500, found to have been an existing debt at the time of the 
mortgage of May 1881 and discharged [336J out of the mortgage monies ; 
that as to tbe residue of the monies raised on that mortgage those 
shares were not liable ; that as to the mortgage of July 1882 they were not 
liable at all, not for the Rs. 3.755 received in cash, as this was not raised 
to pay a then existing debt ; nor for the residue, as this was for interest 
due on the earlier mortgage, and a liability to pay interest on tbe part of 
that mortgage for which the shares were liable could be sufficiently 
discharged by giving a decree against them for that sum — Rs. 8,500, with 
interest on it so far as due under the terras of original mortgage. He 
dismissed the suit as to the residue of the claim as against defendants 2, 
3 and 4. . 

Both parties appeal : the plaintiff against tbe dismissal of bis suit 
against defendants 2, 3, and 4, as to the residua of plaintiff’s claim other 
than the R'^i. 8,500, with interest, and those defendants by cross objection 
as to the Rs. 8,500, on tbe ground that the debts paid out of that sum 
were not such as their shares could be liable for; and as to the interest 
on the ground that tbe rate allowed is excessive. 


Upon the question whether tbe shares in the ancestral property of 
defendants 2. 3, and 4 were liable, as being the shares of sons liable under 
the pious duty now enforced by law, a full argument was addressed to us, 
in part, upon the numerous cases decided in, and since, 1874, beginning 
with Girdharee Lall’i case (1), and also upon the texts of the Mitakebara 
bearing on this question. So far as the decisions of thePrivv Council and 
of this Court interpret and lay down the law under the Mitakshara, as 
applicable in the present case, we are of course bound to follow those 
decisions, without attempting any interpretation of our own. We think the 
main questions which have been raised before us are settled by authority 
which we are bound to follow. 

But it will be convenient first to refer to the cross-objecton of tbe de* 
fendants, as to the nature of the debt existing at the date of tbe mortgage 
for which their shares have been held liable We intimated at tbe bearing 
that we did not see how the objection could be sustained. It is that the 
debt contracted for the highly needless and imprudent purpose of establish- 
ing Budri Narain’s adoption was not one to which the pious duty could 
attach, under [337] the Mitakshara. This argument, if it were to 
prevail, would bring under tbe exceotions in the Mitakshara money spent 
on useless and grossly imprudent obj^'cts, and would thus, no doubt, coen 
a way of mitigating the effect of a course of decision, destructive to a 
great extent to the Mitakshara system ; but that is a construction which 
we cannot adopt here. The exception has too long been limited 10 illegal 
and immoral purposes to justify us in introducing an extension of it, 
which would include transactions, the character of which was no more 
than imprudent,” or unconscientiously imprudent,” or “ unreasonable. 


(1) 14 B.L.B. 187=^22 W.B. 56« 1 I.A. 321. 
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If it could be doae in any oa'se, it p'^rhaps ought to be done in the present, 
in which a pco-^peroue family has b-Jen ruined by litigation, in which tlio 
defendants 2, 3, and 4, members of it, had no possible interest. Bat we 
could nob, in the absence of any au'horicy, ad‘)ut such an in^erpratatson 
of texts so long dealt with by the Courts. In this resoect, as io the other 
parts of the case, the questions are, as we think, completely conoluded by 
authority which we must follow. 

w 

To return to tlie main questions. In this case the mortgage-creditor 
sues — first, a mortgagor and his sons, and, second, the son of a deceased 
mortgagor ; an<l seeks his remedy against the ancestral property of all 
members of a joint family. It is certain that he is entitled to a decree 
against the mortgagor in respect of his own share. It is also clear that 
the mortgage, so far as it was contracted to pay a debt not ill^^gal or immo- 
ral, existing when the mortgage-debt was contracted, is goid aeainst the 
shares of the sons of each morigagor. No authority need be cited for this. 
It is also now established that a decree for the personal debt of the father, 
not iil»*gal or immoral, may be enforcod by sale in execut ion in hU i e- 
time of the entire joint family esta.te— Meenakshi Naidn v. Immudi 
Kanaka Bamaya Kounden (1). This is one of the advances lately made 
on ihs older law, which ni'ide the sod*9 shares liable iQ respect of the pious 
duty to pay the father’s debts, after his natural or civil death. 

Itis clear, therefore, that in the present case the after satisfy- 
ing his mortgage-decree against the father of defendants 2 L J ^ » 

■could, although the father is still living, execute the remainder of the decree 

against their shares, on the footing of its being a decree or eir a 

personal debt. A .3 to the fourth defendant, the son of Su^kh 

the share of the estate in his hands is liable for all debts of 

^hich. though neither necessary nor beneficial to 

taint of immorality" [Mayne § 284 and cases cited (2).] His share 

his bauds liable in respect of his father’s personal debts. 

The question is therefore narrowed to this, whether in a ^ 

mortgage by the father brought against the father and the 
the sons, being parties, have the opportunity o at once f ® 

that the debts were illegal or immoral, the plaintiff may 
decree on the mortgage so far as it is binding 

family property, as will give him the same reme y in r , - j 

■debt of the father as he could have against u m execution of a decree 

against the father alone? (o\ oav«- " Rnfc I 

Mr Mavne in § 283. p. 309, of the 4th edition (3), Bays. iJut i 

aUy or oiviUv dLd, so that the estate had legally vested .n the sods 

Resent deeisions in this Court are not quite m aooordanoe w.th this 

Prosad Aiudhia Pershad Singh W it was decided by 

Mitter and 3 onnL“p°a°inHtf“'ou^^^^^ lo^ 

ai :fr'.^oCed ; remise^an^ther join t aoeestrai property 

ritrcjm v"U«.. 3 I. a J9S 

<9)athad..325. (4,8 0. 131. 
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belonging to the defendants. This was decided on the authority oC the 
Full Bench case of Lvchmun Dass v. Giridhur Chowdhry (1). 

[339] It is argued before us. and seems to be the opinion of tbe Alla- 
habad Court, that that decision is not clearly warranted by the case of 
Lnchmun v. Giridhur Chowdhry (l). 

We must be wholly governed by the Full Bench decision, if it decides- 
tbe guestion before us, and we think the case of Gunga Prosad v. Ajudhia- 
Pershad Singh (2) did follow it. 

In the Full Bench case the first guestion propounded by tbe referring 
Bench is as follows: — 

“ In the case of a Mitaksbara fan^ily, consisting of a father and oda 
minor son. where tbe father {being the manager) raises money by hypothe- 
cating certain ancestral family property by bonds, and it is not provt-d^ 
on the one band, that there was any legal necessity for his raising tbe 
money, nor. on tbe other, that the money was raised or expended for im- 
moral or illegal purposes, or that the lender made any enquiry as to the 
purpose for which it was required, can the lender (the mortgagee) enforce 
by suit against the faiher and the soothe payment of his money by sale 
of the property during tbe father's lifetime ? " The question therefore 
relates to : — First, the case of a Mitakshara family, consisting of a father 
and minor son, as here : — Second, the father hypothecating ancestral 
property, there being no proved necessity, but no proof, on the other band, 
of immoral or illegal purposes ; that is the ca'se here : — Third, there being 
no proof that tbe lender made any enquiry as to tbe purpose ; that is the 
case here. 

And the question is whether, under those circumstances, tbe lender 
(the mortgagee) could enforce by suit against father and son the payment of 
the money by sale of the property during the father’s lifetime ? 

The answer was : — “ The mortgage itself upon which the money was* 
raised could not be enforced, but the debt so contracted by the father, 
being itself an antecedent debt within tbe rulings of the Privy Council, and 
tbe sou being a party to the suit, the mortgagee, Dotwithstan<iing tbe form 
of the proceedings, would be entitled to a deeree, directing the debt to ba 
raised out of tbe whole ancestral estate, inclusive of tbe mortgaged pro- 
perty.” 

[340] The fifth question and the answer to it were as follows : — 

Question, — “ Would it make any difference if the money were bor- 
rowed partly to pay an antecedent debt of the father, and partly for som®^ 
other unexplained purpose ? ” 

Answer — “ In the view which we take of the case, the whole of th^ 
money borrowed would be an antecedent debt.” 

Tbe effect of the answer to tbe first of these questions was much 
discussed oefore us, and for the respondents it was contended that the- 
words, “ being itself an antecedent debt within the rulings of tbe Privy 
Council ” must mean “ if it be an antecedent;,” and not “ inasmuch as ib- 
is an antecedent debt,” as contended by the appellant’s pleaders. 

The effect of this first answer of the Pull Bench has been referred 
in four decided cases — one decided in Allahabad, one in Bombay, and two- 
in this Court. The decisions in tbe last two cases were delivered by 
Judges who bad themselves been members of the Full Bench. 



(1) 6 0. 655. (3) 8 0. 131. 
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Iq Jamna v. Nain Sitkh (1) Edge. C.J.. at p. 495 of the report 

Sftid 

*" Then I oome to the oaseof Litc/imJtn Dass v.Giridhur Ghotodhryi.2). 
That 13 a most important case. It waa on the auihonfcy of that case 
that the eminent Judge. Mr. Justice Mitber. deoide<l as he did ia the case 
of Gunga Prosad v. Ajitdkia Pershad Singh (3), Njw as to the case of 
Ltichmun Dass v. Giridhar Chowdhn/ (2), it is difficult to aso^rbam what 
the faoba were, or what was the preci-ie form of litigation. Tnis alone is 
cerbaio, that there were certain questions, which appear at u. 85/ of the 
report, which were referred to a Full Bench. The answers to these ques- 
tions are found at p. 863, and, baking the first question and answer as an 
example, and as those relied upon by P.mdic Ajudnia Nath hare, ibis bo 
be observed that the Judges, in giving their answer, have assumed a most 
important fact, which is not suggested in the question. The 
vation applies to others of the questions. They hive assumed that the 
debt contracted by the father was an antecedent debt within the rulmus 

of the Privy Gounoil. [341] It is un’'orbunate that the fud facts of bh^caso 
do not appear in the report. Now with regard to the case of Guya 
Prosad v Ajudhia Pershad Smqh {3) the judgment of Mr. Justica 

Mitber and Mr. Justine M iclean is based upon the Full Bench decision 

in Luchmun D iss v. Gindhur Chowdhry (2) above referren to. That Uct 
to my mind, naturally lessens the authority of that case, so far as it may 

apply to a ca'«e like the present. 

The learned Chief JasHea considers that the worris under 

do not pronounce a jud^tment upon the question, whether or nor a deh 
oontracted under the circumstances set out .0 the quest, oa ,s ^ 

dent debt, and decide that it is such a debt ; but that lb is a.s«u , th 

acswer, t^at, as a matter of fact, the debt "“r js cten 

and his view, as we understand it, appears bo be thar the answer is (, v 

-he Subordinal a Judpe has r^ied in 

deciding the suit, has uot ^eterre Bkeknaratn 

Kashmath the learned Chief Justice E ige relied 

Singh V. Januk bingn KO), on wmuu tu , , . Pfivv nouncil 

V. Gindhur Gkotodh^ (2) ® Proshad (7) were considered by 

case (6) and Suroj Bunsi Koer v. S^eo ^ ^ 

a Pull Bench of the Calcutta High Court. 

the loan for which the bond was passe ^ contemplation of the 

refereaoe, was an by 

propositions set .f“ iJ^ough * on the one band it was nob 

the first question referred), ^ the money, nor on the 

proved that there was any nee y for immoral or illegal 

other hand that the money rate entitled to a decree, direct- 

P»2] purposes/ ‘he mortgagee was^at^any rate em he 

mortg:get propa?" This -Hog was fol lowed by Mi.ter and Maclean. JJ., 


(1) 9 A. 498. 

(6) 9 0. 498. 

(7) 6 I. A. 88=5 0. 148. 


(S) 5 0. 655. 
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O) 8 C. 131. (4) 14 B. 320. 
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in Gunga Prosad v. Ajudhia Pershad Singh (1).” Chief Justice 
Sargenf-, therefore, treats the answer of the Full B "noh as deciding that 
the debt, as described in the first question referrei, was au antecsdenb 
debt, withio the contomolition of the propositions set out in Suraj Bansi 
Koer V. Skeo Proshad (2), and that therefore the mortgagee was at any 
rare entitt 'd to a decree, directing the debt to be raised out of the whole 
ancest'al property. 

We have looked at the records of the cases out of which the refer- 
ence to the Fall Bench arose, and it may be useful to state how they 
wore decide!, afner the decision of the Full Bench. 

It is to be observed tn vb the cises in which the questions referred 
to the Full Bench arose, were all regular aope<.ls, and as, under the rules 
of this Court, in references in the case of regular appeals the record of 
the case is not (as it is in references re-^pecting second appeals) before the 
Court for the decision of the case itself, the answer of the Full Banoh 
must be taken as made upon the questions referred, and not upon any 
supposed judgment upon the facts ofeich case. The actual decisions 
in the four cases to which we have referred, are therefore used by us upon 
the question raised in Jamna v. Nain Sukh (3) as bo the scope of the 
Fall Bench decision. 

Wd DOW proceed to refer to those cases in detail. 

The first of fche-ie cases was Regular Appeal 228 of 1878. In this 
case plaintiff sued on two bonds, one for Rs. 6.000, the other for Rs. 975, 
executed by Sridhur Chowdhry, defenda^Vs father, in the defendant’s 
lifetime, by which the ancestral oroperty of the joint Mitakshara family 
was mortgaged. The fatner was dead when the suit was instituted, and the 
whole property was in the possession of defendant, his heir, a minor. 
The amount daimei, which included interest, was Rs. 9.261-1 1*3. The 
lower Court held that it was not proved that Sridhur Chowdhry borrowed 
[343] the money for a necessity valid under the Shastras, and for which 
be was competent to mortgage the whole family property, and dismissed 
the suit as against the son's share of the property, giving a decree agaicst 
the father’s share only. There was some evidence that part of the 
mortgage-debt was incurred to pay off personal debts of Sridhur previously 
existing ; but there was no finding whether this was so or not, eir.her by 
the original Court or by thisG>urt. This Court on the 8oh July 1880 held 
that, as it had neither been alleged nor proved that the debts of Sridhur 
were contracted for illegil and immoral purposes, the plaintiff (acoordiog 
to the judgment of the Full Bench) was entitled to enforce the payment 
of the sum decree!, not against the mortgaged property by reason of the 
mortgage, but bv the sale of the whole or such portion of the family 
property in the hands of the defondants as might be sufficient to satisfy 
the debt. 

In 279 of 1878 the suit was brought against father and son on t^©® 
bonds executed by the father, mortgaging the joint family property. The 
father let judgment gD by default. Tne son, a minor, defended the suit, 
on the groan 1 chat his father had no power to charge the joint family 
properties with the debt. The lower Court hold that legal necessity wa9 
not proved, and dismistsed the suit as against the son’s share, on the 
authority oi Bheknarain Singh v. Januk Singh (4), giving plaintiff adeor©® 
against the father’s share only. There was evidence that there were, a® 
the time the mortgage debts were contracted, debts due by the father 


(1) 8 C. 131. 
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under decrees. Thera was no proof that these debts were for family purpos- 
and no proof that the loins were applied in sitisfaetion of the decrees. 
There was no finding as to whether or not the m ^rfcgipe loins, or any 
part of them, ware oontr.ioted to pav debts of the f ither incurred previous 
to the mortgages. Tne High Oourt on the 8 h July IS'^O sa-d Plaint- 
iff is entitle i not only to the decree which he has obtained, but to this 
farther relief, that if the sale of the share an | interest of Mohan 
Ohowdhry (the father) shouU not hi suffi dent tosiMsfy the debt, inter- 
esb, and costs, the minor's share an! interest in the ancestral property 
must also be soid, so far as may be necessary to satisfy the amount due. 

[344] No 289 of 137S wis a s'lit brought by the sons a-id wives ot 
Modit Narain Sineh and MoleNirain Sinah, defendants I and 2. and 
the widow of BabaOdit Narain Smgh. to recover p^se^sion of a ]omt 
Hindu family prouerty, on the ground that the defendint Ivi^hen Dass 
Purohit. in execution ot a decree against the dofan lams 1 and 2 having 
purchased it. took possession of it. although he was uob entuled to the 
property under the purchase. The pUmtitfs’s c«se was that 

-and Midib Niraio borrowed from the principal defendant Rs. 4.0UU on the 
mortgage of the property in suit, and they al'eg^d that the morigage was 

not binding on them, as the ban was nob taken for the 

of the family. The first Court gave the plamtiffs a decree, hoi hng that the 

-defendant No. 3 as purchaser hal only acquired at the 
share and inberesc of Mode and Modifc defendants 1 and 2 This Co t 
on anneal finding that the bond recited that R<. 2,43o out of ■ 

the amount of the mortgage bond, was an antecedent debt, remanded the 

aLToTe ^ a fi id-ng whether 

this issue the lower Court found th it the ^^2.430 were 

satisfy an anteced'^nt debt, the bilance, R^. . Pnart on the 23rd 

the m'ortgagors Upon this finding after reman i this Couit on the A5va 
May 1882 Lid' that the mortgage wae binding ““'v of Mode 

■on the Con^the p7aiotiL^ra<rpart'iy 

obtained. Under tnese to redeem that 

would be in ancordanoa witn ^'^^ '-'YlXe bfnfng upon them, that is 

part of the mortgage which IS no t b j^|^g[a„aaiit aopallant 

to say, to recover the of the 12th of August 1871, 

that portion of the loan ^Lrge unon the wLole ioint 

Tamt "roS. To that extent therefore the decree of the lower Court 

In TsTL 1878 the Moir[345] 

in dispute was the 8^“^- pro“ rty in favour of Akbar Hos- 

Narain executed a of Bs. 10,000 from the lessees, 

sein and Amir Ho i them their lessors, a sab^leise ab a rent 

h G.urb observed, raprnsonted the interest on 

1 n^ lo 500 at a rate of little loss than 9 per cent. Mode and 

default in payment of the reserved rent due from them, and 
Modit Qvudaooissa, Amir’s widow, ob-ainel a decree against 

Akbar Hoasem execution of that decree the right, title, and 
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purchased by the decree-holder, who took possession of the whole pro- 
perty. A suit was then brought to recover possession of it, on the alle- 
gation that, being joint property held under the Miraksbara law, the sale 
of the properties was null and void as against the plaintiffs. The lower 
Court gave the plaintiffs a decree in respect of their shares, and the 
defendants appealed. Tne case w^s recnanded to the lower Court by an 
order similar to that made in 289. The lower Court found that, of the 
Es. 10.000 advanced, Rs. 7,677-15 represented antecedent debts, and the 
balance R<. 2, 322-1 was received in cnsh. Upon this finding this Courton 
the 23rd May 1882 held that the zuripeshgi lease was binding upon the 
plaintiffs only to the extent of the antecedent debts, Rs. 7,677-15, which 
was held to be a valid charge uoon the joint family property, and the decree 
of the lower Court was varied accordingly. 

In the first two cases, therefore, without a finding upon the question 
whether the mortgage loan was for a debt antecedent to the mortgage, the 
Court held in a suit by a creditor, the son being a party, that the creditor 
was entitled, in respect of the debt of the father, to have his remedy against 
the estate after the father’s share had been exhausted in payment of the 
mortgage-debt, the mortgage security for which was good as against his 
share only. 

In the other two cases, the remedy having been sought on the mort- 
gage security alone, and the sale having been only had to enforce the rights 
under it, the Court held that the sale under the mortgage was good only 
so far as the mortgage iiself was good against the son’s interests, that is^ 
to the extent of debts existing as the time of the mortgage. 

[346] In the case of Laljee Sahoy v. Fakeer Chand (1), Pontifex, 
one of the Judges who sat in the Pull Bench, said, soon after that 
decision : — “ It would seem, in consequence of the rulings of the Privy 
Council, we are bound to hold that the payment, even in the father's life- 
time, of an antecedent debt due by him, is a pious duty on the part of the 
son ; and its discharge is, therefore, such a necessary purpose, as to give 
validity to a sale or mortgage by the father as against his minor sons 
(but not against his adult sons), whether such antecedent debt does or 
does not come within the words: — * If a calamity affecting the whole 
family requirr-a it, or the support of the family renders it necessary, or in- 
dispensable duties, such as the obsequies of a father or the like, make it 
unavoidable’ ; always provided that the antecedent debt is nob incurred for 
immoral purposes. It was, however, the opinion of the Full Bench, that, 
the antecedent debt spoken of by the Privy Council means debt antece- 
dent to the transaction, viz., the sale or mortgage purporting to deal with 
the property. But if the property is dealt with by a decree in. a suit upoa 
a morr-gaee by the father alone, to which the father and the sons are 
parties, it follows from the Privy Council decisions that, as against the sons, 
even though they may have been adult when thedebtCassuming it was nob 
for immoral purposes) was incurred, and notwithstanding verse 29, chap. 

8. i, and verse 10, chap. I, s. vi, of the Mibakshara, the property would be 
bound not indeed by virtue of the mortgage, but by virtue of the 
father’s debt antecedent to the suit being enforceable against the ioiDl*, 
ancestral estate, and therefore against the mortgaged property as part of 
it. Strictly speaking perphaps, the suit should be in the form of a suit 
upon the mortgage as against the father, and upon the debt as an ante- 
cedent debt as against the interests of the sons in the joint ancestral 

(1) 6 0 135 (138). ^ 
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estate. But this would be merely matter of form, and the neglect to 
frame the suit accurately would, probably, not prevent the Court making 
a decree which would give the sons an opportunity of redemption. The 
result would perhaps seem to be that antecedent debt " in the meaning 
of the Full Bench, means with regard to a mortgige, “debt antecedent 
to the transaction," and, in the case of a procGf ditig hy [347] suit, debt 
antecedent to the institution of the suit ” (if, indeed, having regard to the 
statement in Nanomi Babuasin v. Modun Mohiin (l), at p. 17 of the 
report, it be now necessary to have recourse to the canon in. Suraj 
Bunsi* s case) , and this would seem to be the necessary result of 
the language of the first answer of the Full Bench (2) at p. 863 of the 
report. It is said that " the mortgage itself could not he enforced," and this 
could only be because the debt was not anrecedent to that transaction. 
If it had been, the mortgage would certainly have been binding on the 
whole family property. The answer then goes on to say that ‘ the debt 
being itself an antecedent debt, the mortgagee would be entitled, etc." 
That, as we understand, must refer to the institution of the suit, the only 
other material event under consideration to which the debt was antece- 


dent. 

The case of Gunga Prosad v. Ajudhia Pershad Singh (3) proceeds, we 
think, upon this view of the Full Bench decision ; and indeed the decision 
in this case was precisely anticipated in the passage from the judgment 
of Pontifex, J., to which we have referred. Gunga Prosad v. Ajudhia 
Pershad Singh was a suit brought by a morteagee against tho mortgagor 
and bis four sons amongst others : and the proposition material to our pur- 
pose is that stated at page 136:—" Assuming that the property in dispute 
is ancestral, and the mortgage executed by the father is r^ot valid against 
the sons, the plaintiff is still entitled to recover the debt by the sale of the 
ancestral joint property of the father and the sons, because, supposing 
that the debt was contracted for the personal purposes of the father, still 
the ancestral property in the bands of the sons is liable for the debt, it 
being not proved to have been contracted for immoral purposes— 

Dass V. Giridhur Ckowdhnj{2)r The order pronunced by the Court is at 
p. 137 of the report:-" We. therefore, set aside thedecree of the lower 
Court, and direct that the plaintiff shall recover the &mouubclaimed. with 

interest upon the principal at the rate of 6 per cent, from the date o t e 
suit to this date, and with further interest at the same rate upon the 
aggregate sum [348] adjudged in favour of the plaintiff from this date to 
the date of payment by the sale of the mortgaged premises or any other 
joint ancestral property belonging to the defendant. The defendant^ 
other than Sheodyal Singh, shall not be personally liable. The plaintin 
is entitled to recoW costs incurred in both Courts from the defendants. 


Upon the whole, we think we are bouod to follow that case, to hold 

that a decree similar to the one made in it, must be made in the present 
Appeal and to decree the plaintiff 9 appeal* As to the defendant No. > 
the son of Sukh Lai, deceased, it appears to us that the case of Gunga 
Prosad v. Ajudhia Pershad Singh is also an authority for passing 
adeoree in this suit, against his shares, for in that case (as well as in 
the two oases Nos. 228 and 279 before referred to), in a suit on a mortgage 
which was held not to lie in respect of the hypothecation of the property 
mortgaged, a decree was made in respect of the personal debt of tbe 
father against the shares of the sons in the joint family property. 


(4) 6 C. 855. (3) 8 0. 381. 
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As to the rate of interest on the mortgage debt, we think the 
increased rate of interest does come under the provisions of s. 74 of the 
Coutracfc Act, inasmuch as the enhanced rate of interest is made to run in 
case of default from the date of the mortgage. See the Full Bench case of 
Kafachand Kyat y. Shi'p Chunder Roy (1), decided on the 23rd March 
1892. Holding this to be so, and having regard to the provision for 
compound interest, we think, following Dip Narain Rai y. Dipan Rai (2), 
that both should not be allowed, but only the lower rate of 1 percent, per 
mensem with compound interest, or Re. 1-8 per mensem without compound 
interest wnicbever is most favourable to the debtor. 

VVe allow the appeal, and dismiss the cross-objection, except as 
regards the rate of interest, which objection we allow. Tnis order carries 
costs in favour of appellant. 

There will be a decree against the mortgaged properties for the 
amount of the mortgage debt, Rs. 8,500, with irjterest at 1 per cent, per 
mensem with compound interest from date of mortgage down to&uit;a 
decree against the defendants for the residue of the debt at 1 per cent per 
mensem y7ibh compound interest from [349] dates of mortgages respect- 
ively, leviable against all the family property in their hands, down to suit. 
In computing the sum due, the payments given credit for in the plaint to 
be taken into account. 

Interest on each amount to run at the rate of 4 per cent, per annum 
from date of suit. Costs of suit to be added to the amount of the 

Rs. 8.500 — mortgage-debt. 


A. A. C. 


Appeal decreed. 


20 C. 349. 

CRIMINAL MOTION. 

Before Mr. Justice Pigotand Mr. Justice Rampini. 


Chaddhari Mahomed Izharol Huq {Petitioner) v. The 

Queen 'Bmprkss {Opposite Party). 

[10th August, 1892.] 

Criminal Procedure Code (Act X of 18S-2), ss. 195, 476— Sancifon for Pro\ecuiion^ 
Preliminary inquiry - B'alse evidence— Penal Code (Act XLV of 1860), s. 193— 
Jurisdiction of High Court to quash orders under s. of the Criminal Procedure 
Code. 

Tbo High Court has jurisdiction to interpose in the case of an order made by 
a Court under a 476 of the Criiuioal Procedure Code, and has also the power to 
determine whether the discretion given by that section has or has not been 
properly exercised. 

In the matter of the petition of Khepu Rath Sihdar v. Girisft Chunder 
Mukherjee (3; relied on. 

CP., 26 B. 785 (787) ; 23 C. 5b2 (535) ; 18 P R 1902 (Cr.) = 78 P L.R. 1902 ; R., 26 A. 
249 = A.W.N (1904) 15 (P.B.) ; 23 0.610 (616); 3 Bur. L.T. 101=12 Or. L J. 
85 = 8 lad Cas. Ii97 ; 14 O.L.J. 123= 15 0. W.N. 691 =12 Of.L.J. 209 (2111=* 10 
Ind.Cas. 66 ; 40 C. 477 = 17 C.L J. 245 (253) = 17 C W.N. 647 (6521 = 14 Or. L.J. 
197 {20I)=I9 Ind. Cas. 197 ; 5 M.L J. 226 = 2 Weir 602 ; Rat. Unr. Gr. Oas. 
895 ; U B R. (1907) 1st Qc. Or. P. C. p. 1 =6 Cr. L. J 2/] 


* Criminal Motion No. 373 of 1892. against the order passed bv F. W. Badcock, 
Esq.. SessirtDs Judge of Bhagalpur, dated the 20th of July 1892, affirming the order 
passed by W. B. Martin, Esq., Deputy Magistrate of Beguserai, dated the 26th of June 
1892. 

(1) 19 0 392. (2) 8 A. 185, (3) 16 0. 730. 
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Id this oase the pstitioner was saiii to have given false evit^ence in 
a oerbaiQ oase before tbe Deputy Mtgistrate of Beguserai. The Deputy 
Magistrate ordered the prosecution of the petitioner under s. 193 of the 
Penal Code without making any preliminary inquiry or calling upon him to 
show cause why he should not be prosecuted under that section. 

[350] Tbe order of the Deputy Magistrate was as follows : — 

“ Where as in this Court during the trial of the case Lnlit Goala v. 
Sipnhi Sing and others, on the 16th May last, Chaudhari IzharulHuq of 
L’ichminia, Beguserai, district Monghyr, on solemn affirmation made the 
following statements : — 

" I have not assiste 1 in any of the three cases mentioned ; i. e., this, 
a fuel case, and the Muchallka petition, I hereby sanction the prosecution 
of the said Izbarul Huq under s. 193, Penal Code, before the nearest first- 
class Magistrate to wit, the magistrate of Monghyr.” 

Against that order the petitioner moved the Sessions Judge of 
Bhagalpur, who, being of opinion that there were grounds for thinking that 
the statements made by the netitioner were false, on the authority of the 
o&se ot In the matterof MuUt/ Lall Ghose U), upheld the order of tbe 
Deputy Magistrate. 

The petitioner, being dissatis6ed with tbe order of the Sessions Judge, 
obtained a rule from the High Court, which now came on for hearing. 

Mr. S. G. Sale with Moulvi SerajuL Islam, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Eelby), for the Grown. 

JUDGMENT. 


The iudgment of the High Court (PiGOT and Rampini, JJ.) was 
delivered by 

PiGOT J —This case arises either under s. 195 or under s. 476 of tbe 
Orimioal Prooadura Coda. It under s. 195, and for myself I do nob 
think it possible that a general sanotiou issued forth of his own motion 
by the Magistrate irrespective of any application for sanction to prosecute 

can be contemplated by that section, then we think it is a case in which 

sanction ought not to have been graoted. If it is a case under s. 476 
it is laid down by a decision. In ike matter of the petition of Ehepu Nath 
Sikdar V. Grish Ghunder Makherji (2), differing aoparently from the case 

ot Queen Emprese V. Bachappa (3), that this Court has jurisdiction to 

interpose in the oase of an order made by a Court under that section. If 
the Court has jurisdiction to interpose, and wo ore here dealing with » rule 
which nas been granted in this Court, then it appears o us that the Conr 
must have the power to determine whether the discretion g'jen by that 
section has or has not been [331] properly exercised. The discretion 
is given by the words ■' such Court after making any preliminary inquiry 
that may he necessary, may sand the case for inquiry or trial. It ,s 
therefore for the Court actiug io the matter m the exorcise of its discretion 
to determine whether or not to make such preliminary inquiry. There may 
be cases iu which at any rate it is plain that such an inquiry ought to pre- 
cede the prooeediogs contemolated by the soctiom We think this is one 
of them on the face of it. U con the order of the Deputy Magistrate, wh mh 
has been read and eommented uoon before us, the oase is surrounded with 
difficulties. We do not think that the order was rightly made as having 
been made upon the impression produced by such evidepce as was m 


(1) 6 0. 808. 


(2) 16 0. 730. 
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this case heard by the Deputy Magistrate. We think that in thecircam- 
stances of this case he ought to have made an inquiry before exercising 
his powers unier s. 476. and as he has not done so, we must set aside his 
order and make the rule absolute. 

As I have stated, with reference to what I have said upon s. 195, I 
simply expressed my own individual opinion. Mr. Justice Rampini is of 
opinion that a general sanction miy be given under s. 195 ; bu' our judg- 
ment tb.at if the sanction issued under s. 476, it must be revoked, and if 
under s. 195, it must he set aside, is common to us both. 


A. P. M. A. R. 


Rule made absolute. 


20 C. 3S1. 

CRIMINAL REFERENCE. 

Before Mr. Justice Prinsep and Mr. Justice Ghose. 

Kali Dassi {Complainant) v. DuRGA Charan Naik 
{Defendant).* [23rd November, 1892.] 

Maintenance, order for —Pro^edings on application for maintenance —Evidence, record 
of— Summary trtal — Criminal procedure Code [Act X of 1882), ss. 356 and 438. 

Prooeeding? undec Chipter XXX Vf of the Code of Crimioal Procedure oanuot 
be conduoced as in a eummiry trial under Chapter XXIt, bub the evideuoe taken 
must be recordei as provided by s. 355. 

[R.. L.B.R. (1893— 1900), 662 (663) 3 

C352] Tris was a reference by the Sessions Judge of Hoogly under 
s. 438 of the Code of Criminal Procedure. 

The acomfid was summonei bsfore the Deputy Magistrate of Seram- 
pore by one Kali Dasi, who claimed maiotenance from him under the 
provisions of s. 488 of the Code of Criminal Procedure for his illegitimate 
child. The accused pleadei that he was not the father of the child and 
therefore not liable. The Magistrate purporting to proceed by way of 
summary trial, and without recording any evidence, passed an order under 
the section directing the accused Co pay a monthly allowance of Re. 1-8 
for the support of the child. It appeared in the record of the case kept 
by the Magistrate under s. 263 that the complainant herself and some 
witnesses called by her ware examined, and alsD that a witness bad been 
examined for the defence, but their evidence was not recorded. The order 
of the Magistrate was recorded in the following terms. 

From the evidence of the woman herself and of her witnesses, and 
of a witness for the defence, there can bo no doubt that Durga Obaran 
Naik is the father of the child in the woman’s arms. I allow the woman 
Re. 1-8 a month from the date of this order.” 

On the matter being represented to the Sessions Judge, he referred 
the case with the following remarks: — 

Inquiries under Chap. XXXVI of the Code are not enumerated in 
8. 260 as among cases which may be tried summitily, while the last 
clause of s. 488 distinctly requires a record of evidence as in summons 
cases, that is, in accordance with the provisions of s. 355. There being 

• Ccimioal Refereoce No. 297 of 1892, mxde by J. Onwfued. Esq.. Swsioos Judge 
of Hioghly, d4tel the lOth NovemSet 1892, agiiust the order oaaaed by H. Thompson, 
Esq., Deputy Magiacrate of Secampore, dated the 26th Ootober 1892. 
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no record, it is impossible to say whether the evidence acted on was credible 1892 
or not.” NOV. 33. 

No one appeared on the reference. 

JUDGMENT. ChiminaI 

The judgment of the High Court (PRiNSEP and Ghose, JJ.) was as 
follows: — EN^, 

Proceedings under Chap. XXXVI of the Code of Criminal Procedure 20 C. SSI. 


oannot be conducted as in a summary trial under Chap. XXIl. The 
evidence should be recorded as provided by s. 255. It is therefore impos- 
eibleto form any oninion oa the proceedings of the Magistrate or the 
correctness of his order. We observe that the Magistrate io the explanation 
•called for by the [353j Se-;sions Judge states that “in these simple and 
very common oases I do not record much of the evidence,” In this case 
he has recorded none at all. Cousequently a Court of revision is unable 
to satisfy itself that the order is a proper order. The case must there- 
fore be properly tried. 

H. T. H. Order set aside and new trial directed. 


20 C. 353. 

CEIMINAL MOTION. 

Before Mr. Justice Prinsep and Mr. Justice Ghose. 


Rohimuddt and another {Petitioners) v. The Qoeen-Empeess, 
ON THE PROSECUTION OF Asiram Bibi {Opposite Party)."^ 

[1st December, 1892. J 

Jv4gment~Form and conUnts of judgment— Criminal Procedure Code {Ad X of 1802), 
ss. 867, 537. 

A Sessions Judge io disposing of a Crimiaal Appeal recorded the followiag 
judgment : — 

“ The appellants have besQ oonvioted o( breaking into Hari’s bouse at night, 
dragged Haci’s wile to the fields and dishmourod her, though they did not have 
intero-JUtio with her. I have read through the evidence and heard the appellant’s 
pleader, and I think that the Deputy Magistrate was quite right to believe the 
evidence. The sentence of one year’s imprisonment and Rs. 50 is not heavy. 
1 dismiss the appeal.” 

It was contended that this was not a judgment within the terms of s, 367 of 
the Code of Criminal Procedure. 

Held that having regard to the provisions of s. 637, it does not follow that be- 
cause the form of a judgment does not exactly comply with all the tequir mants 
of 8. 867, it is not a valid judgment, and that as this judgment showed that the 
Sessions Judge had appreciated the point that the prosecution had to establish 
vts., the credibility ol the evidence of the witnesses for the pcoeecution, and bad 
expressed his opinion on that point, there being nothing to ebow that any other 
point was raised before him, it was not a case in which the High Court should 
exercise its revisional powers. 

Kamruddin Daiv. Sonitun Mand\l (1) and In the matter of thepetitxmv of 
Baw, D ta Moghi (2) referred to and commented on. 

IH.,87 0. 91 (961 = 14 C.W.N. 49 = 11 Cr. L. J. 33 = 6 Ind. Gas. 29 ; 13 Ct. L. J. 559 
(6611=16 Ind. Oas. 975=8 N.L.R. 84.] 

• Otimioal Revision No. 497 of 1892 against the order passed by B. G. Geidb, 
Aid p 86001008 Jod({6 ol Ronitpuf, dutad the I7th Septomber 1892, affirjutDg order 
p^ 00 d by BftbuDioe Nabb Day* Dapoty Magistrate of Baogpur, dated the 29th August 

Ma. 

(1) 11 0. 449. (3) 13 O- 110- 
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[354] The petitiooers io this case were tried before the Deputy 
Magistrate of Hunguur and convicted of offences under ss. 457 and 354 
of the Penal Code and sentenced to one year’s rigorous imprisonment and 
a fine of its. 50 each. \ 

The facts of the case the appear fully from the judgment of the Deputy 
Magistrate, the material portion of wbich was as follows; — 

“ Accused went with others into the house of the complainant, broke 
open the door, entered it and dragged her out to some distance, where 
she was thrown down. Accused No. 1 sat on her chest, squeezed her 
breasts, and attemp'od to commit rape on her, while defendant No. 2 and 
another (not named) held her hands for the purpose of helping defendant 
No. 1 in committing the rape. To trace out the cause of this occurrence 
it is necessary to give a short history. Some time ago Changa brought a 
case under 3. 494, Penal Code, against two tenants of Kina Singh, a 
powerful zemindar of this district. Ktna Singh, it was alleged helped the 
accused and made every effort to frighten awav the witnesses for the pro- 
secution. He requested Mahtab and Khetab Khan, two brothers, who have 
local influence, to prevail upon the witness H tri not to appear and give 
evidence in that case. Hari did not appear till he was arrested on a warrant 
issued from this Court. It is in evidence that Mahfab frightened Hari not 
to give true evidence. Hari refused to hear him ; he was threatened with 
dishonour to bis family, hut Hari came to Court an! give his evidence on 
the 13th instant. According to Hari he left home on the 12th for the 
purpose of coming to Rungpur, and it is strange that that very night this 
happened. During the absence of Hari, his young wife was dragged out 
and dishonoured by the servants of Mahtab Khan, two of whom are the 
present accused. The case for the prosecution has been fully proved. The 
complainant is a young fair girl of 14. her manner of giving evidence and 
her demeanour showed that she was telling us an account of the mitter 
as it had actually happened, and not out of pure imagination. Her mother 
Rati Mai also does not show any signs of having been telling a tutored 
story. 

"The witnesses, Gura and Jan Mahmed. who saved the girl from being 
actually raped, are neighbours of the place where the girl was dragged, and 
I see no reason to distrust them. 

“Witness Kherab Knan not only deposes against his brother Mahtab 
Khan, but has frankly admitfed that he his been helping the prosecution 
wiih money. There is one thing in his evidence which I must notice. He 
sa^s, when Hari refused to hear Mahtab Khan, be told him : — You cau 
go to Gadu Babu’s land or go over to my brother, and Hari has accordingly 
sold his jor-to him.’ This Hari also admits. I have mysalf tested the truth 
of this fact. It is true that Hari presented ade^d of sale on ISoh instant 
[355] (the day he gave evidence in Changa’s case) which be executed. 
Han’s evidence does not go against the accused, but goes to suggest the 
motive which actuated the accused in committing Jthis offence. H 19 
true, as Hari says, that he did not appear on summons, and that be was 
arrested by a warrant in Changa’s case. The counsel for the defence 
contended that there are several houses nearer the spot where the gi“ 
Asiram was thrown down, but none of the owners of those houses oatnc. 
That might be explained in a variety of ways. Tne occurence being afr 
dead hour of the night, they might not have heard any noise, or they 
might nob have been at borne. Mere absence of these men does not 
show that the case is false. 
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Now it is nenesaary to see what evidenoe there is of house-break- 
ing. Asiram acd her mother distinctly prove that the present accused 
entered the house and brought out Asiram. This evidence cannot be 
■disbelieved, and there was no other means for the prosecution to prove 
it. As I have already said these witnesses are wholly reliable, and I do 
rely on them, but except Asiram ’s evidence, there Is no evidence to prove 
the attempt at rape. I have accordingly charged the accused with an 
offence under s. 354, coupled with s. 457, Penal Code. 

Next comes the question of punishment. Accused are servants 
of a local zemindar, and, it is asserted, committed the offence at his 
instigation. No amount of fine would, therefore, be any punishment. 
This I say because a suggestion was thrown out by the defence that a 
sontenco of fine would be sufficient. Apart from this consideration, I 
can by no means say that the offence is anything but serious. Taking 
advantage of the absence of bar husband from home, accused dishonoured 
her and her family, put thorn into all sorts of indignities, and went so far 
asto.take away the ijjut of a poor innocent young girl. The offence has 
taken a more aggravated form, because the accused did it not for being 
subjected to any casual passion, but being excited by their master. 1 find, 
therefore, no extenuating circumstance in their favour. The Court finds 
the accused guilty under ss. 457-354, Penal Coda, and sentences each of 
them to one year's rigorous imprisonment and to a fine of Hs. 50 ; on 
default rigorous imprisonment for throe months. Out of the fine Rs. 25 
to be given to complainant as compensation." 

Against this conviction and sentence the accused appealed to the Ses- 
sions Judge, who delivered the following judgment : — 

“ The appellants have been convicted of breaking into Hari’s house 
«t night, dragged Hari’s wife to the fields aod dishonoured her, though 
they did not have intercourse with her. 

I have read through the evidence and heard the appellants pleader, 
and I think that the Deputy Magistrate was quite right to believe the 

evidence. 

The sentence of one year’s imprisonment and Rs. 50 is not heavy. 

I dismiss the appeal.” 

[3S6] Against that decision an application was then made to the 
High Court under its revisional powers, and a rule was issued which now- 
name on for argument. 

Mr. A. P. Gasper and Baboo Atulya Charan Bose, for the petitioners. 

’ No one appeared for the opposite party. 

The only ground upon which it was contended that the conviction 
*nd sentence should be set aside was that the judgment cf the Sessions 
Judge was nob a judgment in accordance with law, not being in conformity 
’ With the provisions of s. 367 of the Code of Criminal Procedure, and 
Mr. Gasper contended on the authority of the cases of Kamruddm Dai v. 
Sonatun MandaUD and In the matter of ike petition of Bam Das Maghi{2), 
that he was entitled to have the conviction and sentence set aside and 
the case remanded to the Sessions Judge for a rehearing of the appeal. 

The judgment of the High Court (Prinssp and Ghose, JJ.) was as 

loUowa : — 
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JUDGMENT. 

In this case we have been required on revision to consider whether 
the judgment of the Sessions Judge of Eungpur on appeal is a judgment 
within the terms of s. 367 of the Code of Criminal Procedure, or whether 
it is not so defective in substance as to demand a retrial of that appeal. 
The judgment runs as follows : — (Their Lordships here read the judgment 
and continued). 

We have been referred by the learned counsel who appears for the 
petitioners to the judgments of two Division Benches of this Court in 
Kamruddin Dai v. Sonatun Mandal (l) and In the matter of the petition 
of Ravh Das Mar/hi (2), which followed the 6rst-mentioned decision. 

The reports of those two cases, which set out the judgments delivered, 
do nob give in what respects the learned Judges held that the judg- 
ments of the Crimioal Appellate Courts then before them were not 
judgments within the terms of s. 367. We observe, however, that in 
neither of those cases did the Courts of appeal in their final orders 
purporting to be their judgments [357] state any of the points for 
determination, or expressly find on the evidence that the appellants had 
committed the particular offence, or the several acts which might consti- 
tute that offence, for which they were sentenced. We take it, therefore, 
that the ground upon which the judgments in the cases cited to us really 
proceeded was the omission of such a finding. Vve are not inclined, 
in the absence of any authority, to hold that merely because the form of 
a judgment does not exactly comply with all the requirements of s. 367, 
it is nob a valid judgment. It seems to us that this is the object of the 
[jegislabare ns expressed in s. 537, in which it is provided that do 
sentence or order passed by a Court of competent jurisdiction shall bo 
reversed or altered on appeal or revision on account of any error, omission 
or irregularity in the judgment ♦ v * * during trial, unless such 

error, omission, or irregularity has occasioned a failure of justice. 
The omission must be substantial. We would refer to the judgment of 
White. J. , in Protah Chunder Mukerjee v. Empress (3), and also to the 
cases of Kheraj Mullah v. Janab Mullah (4), and In the matter of 
petition of Goomanee (o), also to In re Shivappa v. Shidlingappa 
which the functions of a Court of Criminal Appeal are described. Tho 
judgment of the appellate Court shows that the Sessions Judge appreewe 
the points which the prosecution had to establish, and that he h® 
clearly in view the point for determination, viz. , the credibility of^ ^ 
evideneb of the witnesses for the prosecution, and he expressed his 
on that point. That evidence as set out in the judgment of the Magis^ 
established the particular offence of which the appellants had 
convicted. It is not contended, nor docs it otherwise appear that any o ^ 
point was raised at the hearing of the appeal or submitted to him ^ ® 
determination. Under such circumstances we think there is no sufiBciett 
reason for us to interfere as a Court of revision. 

The rule is accordingly discharged, 
j H, T. H. Rule discharged. 


II) 11 G. 449. 

(4) 11 S.Ii.B. 33 = 20 W.R. Or. 13. 


(3) 13 O. 110. 

(5) 17 W.R. Or. 59 
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[338] CRIMINAL REFERRNCL. 


1892 

AUO. 


Before Mr. Justice Piqol and Mr. Justice Uaiupini. 


The QUEKN-BiiPREss V. Krishna Goiunda Das and others.* 

i25bh August, 1892.j 

Rt/usdl t'i $ij 7 H <i receipt for sii'niuom -Critnifidl Procedure Code t id X of iHS2t ss 69 

\AdXlVoJ 


Criminal 

Refer* 

BNCB. 

20 C. 888. 


A mere refusal to sig j a rejoip; for a sumtmn.s is n3t an ofieiicc under s. 173 
01 8. 180 of the Penal Code- 


This was a reference from the Sessions Judge of Mymeusingh, the 
facts of which were as follows : — 

At the iosbauce of one ChaaJra Kaufca Cbakrabatti, a suinmoDs was 
issued to Krishna Gobioda Das. calling upon him to show cause why he 
should not be required to furuish security for keeping the peace. The sum- 
mons was made over for service to a constable. That officer reported that 
he delivered a duplicate of the summons to Krishna Gobinda Das, who 
refused bo sign a receipt therefor on the back of the other duplicate. On 
this report the Magistrate of the district, Mr. Phillips, directed the prose- 
cution of Krishna Gobinda Das under s. 180, Penal Code. Subsequently, 
however, the Magistrate directed that the prosecution should be under 
8. 173 of the Penal Code, read with s. 69 of tho Criminal Procedure Code. 
The Deputy Magistrate of Netrokona. vpho tried the case, finding that the 
accused, who had received a copy of the summons, had refused to sign a 
receipt for the same, and being of opinion that ss. 173 and 180, Penal 
Code, were applicable to the case, on the 16bh May 1892 convicted the 
accused under those sections, and seoteuced him to pay a fine of Rs. 25, 
and in default to suffer two weeks’ simple imprisonment. 

On the case bsiog taken bolora the Sessions JaJgn, he referred the 
matter to the High Court under the provisions of s. 438 [359] of the 
Criminal Procedure Code, being of opinion that the order of the 16bh May 
was illegal. The Sessions Judge in referring tbe case pointed out that 
under the old law as contained in s. 154 of Act X of 1872, which made 
no provision for substituted service in case of refusal to sign a receipt for 
a summons, it had been hold in In the matter of Bhoobimcshwar Dutt (1), 
and Beg. v. Kalya bin Fakir {21 that the refusal to sign a receipt for a 
summons was not an otfeoce under h. 173 of the Penal Code ; that the 
present law, ss. 69 and 71 of Act X of 1882, allowed the serving officer, 
where there was a refusal to sign the receipt, to affix a duplicate of the 
summons to some conspicuous part of the residence of the person it was 
desired to serve : and he expressed bis opinion that this additional provision 
in the new law made it still more clear that the refusal to sign the receipt 
was not intended to amount to preventing service of the sumneons. under 
8. 173 of tho Penal Coda. As to a. 180, he held it was clearly inapplicable, 
as no statement had been made by the accused. The Judge was therefore, 
of opinion that no offence had been committed under either of those 

* Oriiainal Beferoooe No. 220 o£ 1892, made by P. H. Harding Esq , Sessions 
Judge o£ 'MyrneDBingh, dated the Sed August 1892, against the order passed by J. N, 
Boae, Eaq , Deputy Magistrate of Netrokona, dated the 6th May 1892. ; 

(1) ao. 621. (2) 6 B.H.O. 34. 
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1892 sections of the Penal Code, and that the order of conviction should be set 
AUO. 26. aside. 

No one appeared on the reference. 

The order of the Court (PiGOT and Rampini, JJ.) was as follows 

ORDER. 

For the reasoos given by the Sessions Judge, and having regard to 
20 C. 358. authorities cited by him, in his letter, we set aside the conviction 
and sentence pronounced by the Deputy Magistrate of Netrokona, on the 
16th of May 1892, and wo direct that the 6ne, if paid or any portion 
thereof which may have been paid, be refunded. 

Conviction set aside. 


Criminal 

Bbfbb> 

BNOE. 


20 C. 360. 

[360] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr, Justice Rampini. 


Sdrya Narain Singh {Plaintiff) v. Jogendra Narain Roy 

Chowdhury and others {Defendants).'^ 

f25th August, 1892.] 

Transfer nf Properly Acti Act IV of 18fi2). s. &^—lnterest-^lntereU at ratestaUAin 
bond— Discretion of the Court— Penalty— Civil Procedure Code {Act XIV of 1882), 
s. 209. 

The terras of s. 86 of the Transfer of Property Act. exclude the discretion con- 
ferred on the Court by s. 209 of the Civil Procedure Code, in cases coming under 
the Transfer of Property Act. 

Mangniram Marwari v. Dhowtal Boy (J) distinguished. Mangniram Mar 
war* V. Rojpali Kceri (2) approved. 

Section 86 of the Transfer of Property Act, binds the Court to give a decree at 
the rate of interest provided by the mortgage if it be a rate to which 
legal objection can be taken; that interest must be so computed down to the day 
fixed by tbo Court, according to the terms of the 2od paragraph of the section, 
that ie, the day being one within six months from declaring in Court the amoun* 
due. The amount to be declared due is the amount due for principal and interest 
on the mortgage, including interest at the rate provided by the mortgage-deed vp 
to the day so fixed ; it is the same whether it be ascertained on an accountbeing 
taken by the order of the Court or be ascertained by the Court itself. 

Where a mortgage-deed stipulated for payment of half-yearly instalments 
interest ; and in case of default in such payments, provided for compouna 
interest. Held, that such a provision was not in the nature of a penalty, an 
there being no question of fraud or oppression, improper dealing, 
amount, dealing with an ignorant person or any such consideration, 
stipulation as to interest must be enforced. 

Mangniram Marwari v. Bajpati Koeri {2) approved. 

CP., 31 0. 233: 2 O.C. 37 fill ; Rel.. 15 Ind, Cas. 824 = 5 S.L.R. 246: R- 21 M. 864 
(365) ; 18 O L.J. 43=16 Ind.Cas. 379; 12 O.P.L.R. 78 (80): 6 O.W.N* 76y . 
Expl. & Disc , 26 C. 300 = 3 C.W.N. 175.] 

This suit was brought to recover the sum of Rs. 60,000 
principal and Rs. 69,970-3 as interest on a mortgage-bond, dated the 19ub 
Pous 1289, corresponding with the 2nd January 1883 praying for the sal® 


• Appeal from Original Decree. No. 192 of 189*, against the decree of Babu^j 
Ohuuder Sandel, Subordinate Judge of Murshidabad, dated the SOfh of March 1891' 

(1) 12 0. 669. (2) 20 O. 866, infra- 
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of the mortgaged properties, and, in default of [361] their proving in- 
suflGioient, for a personal decree against the defendants Nos. 1, 2 and 3. 

The bond declared that the principal sum should fall due on the 9bh 
Jaistha 1295, corresponding with the 2lst May 1888, and contained a 
covenant relating to interest, and, in default, of compound interest, which 
ran as follows ; — 

And chat we shall pay ofif the amount of interest that may be due 
from the date hereof to the 8th .laisihal290 on the day following, that is, 
on the 9bh Jaistha, and that we shall thereafter continue to pay interest 
in two instalments every year, that i?, the first instalment of interest on 
the 9th Argrahayan, and the 2nd instalment on the 9th Jaistha, and that, 
for the purpose of calculation of interest, a month shall l)e consirlerod e<iual 
to 30 days and a year to 3C0 days, and lliat if interest be not paid in accord- 
ance with the aforesaid covenants, then at the expiration of the date of 
payment the interest shall be eon.sidored as principal money, and we shall 
pay interest thereon at the rate aforesaid, that is, we shall pay compound 
interest. If interest be not paid in accord inco with the covenants, thon 
you will be at liberty to realize the amount of interest due hy bringing a 
suit therefor in Court without waiting till tlie end of the period mentioned 
in this bond for the payment of the principal money, but you will not be 
bound to realize the amount by the institution of a suit, you will have 
the option of waiting till the period fixed for payment, and we do further 
promise that, even after the expiration of the period mentioned in the 
bond, we shall pay interest at the rate of 1 per cent, as aforesaid, and on 
no account shall the rate of interest be reduced by the Court.” 

The defendants Nos. 1 and 2 admitted the bond, but contended that 
as the stipulation regarding the payment of compound interest was in the 
nature of a penalty, it should not be allowed, and that as on the day of 
the execution of the deed the plaintiff improueriy received the sum of 
Rs. 1,400 from them, it should be deducted from the mortgage-debt. 

The defendant No. 3 did not file any written statement, and the 
defendants Nos. 4 to 7, the second mortgagees, did not appear. 

The Subordinate Judge found that the defendants Nos. 1 and 2, and 
the husband of the defendant No. 3 bad executed the mortgage-deed 
under a legal necessity, and that they bad, of their own accord paid 
Rs. 1,400 to the plaintiff. He gave a decree for the sum of Rs. 1,29,970-3. 
with interest on the principal sum of Rs. 60,000 at the mortgage 
rate of 1 per cent, per mensem during the pendency of the suit up 
to the date of the decree, and [362] allowed interest at the rate of 6 
per cent, from the date of the decree until realization within six 
months on the aggregate sum ofRs. l,42.223-0-9. 

The plaintiff appealed to the High Court, and the defendants 
Nos.tl and 2 filed cross objections. 

Babu TcLTCiknath Palit, for the appellant;. 

Dr. Rashbehari Ghose, for the respondents. 

The arguments sufficiently appear from the judgment of the Court 
(PiGOT and Rampini, JJ.) which was as follows : — 

JUDGMENT. 

This is a suit upon a mortgage. The appellant is the mortgagee who, 
in the lower Court, obtained a decree. The chief question in the appeal 
before ns is as to the amount awarded by the decree in respect of interest 
on the mortgage-debt. The mortgage deed is dated the 19th Pous 1289 : 
the amount of the mortgage loan is Rs- 60,000 ; the date fixed for the 
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repayment of the mortgage money is the 9th Jaistha 1295, and the rate of 
interest stipulated for is 1 per cent, per mensem, with a provision for 
compound interest in case of default in the payment of interest, as provi- 
ded by the deed. 

The provision relating to the payment of the interest, or, in default, 
of compound interest, is as follows ; — (After reading the portion of the bond 
set out, 20 C. p. 36] , their Lordships continued): — The amount claimed by 
the plaintiff as due at the date of the institution of the suit for principal 
and interest after allowing for certain payments made, was Rs. 1,29,973-3, 
and for this sum the plaintiff had a decree from the lower Court. But 
the decree allowed to the plaintiff interest on the principal debt only at 
the rate of 1 por cent, per mensem (the mortgage rate) during the pendency 
of the suit, that is, from December 11th, 1889, to April 4th, 1891, the date 
on which the decree was made, and allowed only the Court rate of interest, 
that is, 6 per cent, from the date of the decree until realizaiion within six 
months from the decree upon the aggregate sum of Rs. 1.42,223-0-9 (includ- 
ing interest and costs) decreed. 

The appellant contends that be is entitled to interest at the mortgage 
rate on the whole amount due on the mortgage [3633 from the 
institution of the suit until the expiration of the period, six months, fixed 
for payment under the decree, and thereafter at the Court rate until 
payment. The respondents who have filed cross objections, contend that 
compound interest should not be allowed ; tha^, though by the terms of 
the deed, compound interest is stipulated for, the Court will relieve against 
compound interest when the agreement for it is made at the time of the 
mortgage, although not if made by supcial agreement at the time when 
interest has become due. It is further con» ended that the appellant ought 
not to succeed, as the Court, in making the provision for interest con- 
tained in the decree, acted in the exercise of the discretion under s. 209 of 
the Civil Procedure Code, which it possessed under that section in suits 
on mortgages as well as in other suits (see the Full Bench case of ilfanfirni- 
ram Marwari v. Dhoiutal Roy (1), and that this Court will not interfere 
where the discretion vested in the original Court has been duly and 
judicially exercised. 

For the appellants on this latter point it was contended that the suit 
in the Full Bench case was not brought under the provisions of the 
Transfer of Property Act ; that the present suit is governed by the provi- 
sions of that Act ; and that by s. 86 of that Act the Court is bound to 
allow interest at the mortgage race down bo the date to be fixed by the 
Court under that section for the payment of the money due under the 
mortgage. 

We shall deal with this latter contention first. We think it ought to 
prevail. In the Full Bench case cited the suit was brought in accordance 
with the old procedure, before the Transfer of Property Act was passed, 
and the parties wore still content with the case being dealt with on that 
footing. But it seems to have been the opinion of the Chief Justice that, 
had the Transfer of Property Act applied, the rate of interest woul6 not 
have been within the discretion of the Court. 

We think that s. 86 binds the Court to give a decree at the 
rate of interest provided by the mortgage, if it be a rate to which 
no valid legal objection can be taken ; that interest must be so com- 
puted down to the day fixed by the Court, according [3643 to the ternis 


a 


(1) 12 C. 569. 
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of the 2nd paragraph of the section, that is, .the day being ono within six 
months for declaring in Court the amount due. The .imount to be 
declared due is the amount due for principal and interest on the mortgage, 
including interest at the rate provided by the mortgage-deed up to the 
day 90 fixed ; it is the same whether it be ascertained on an account 
being taken by the order of the Court, or be ascertained by the Court 
itself; we say this with reference to the ooncludiog words of the first 
paragraph “ or declaring the amount so due at the date of such decree,” 
the amount so due is the amount which will be due “ on the day next 
hereinafter referred to,” that is, the day to be fixed within the six months, 
as provided in the next oaragraph, and that amount may be declared at 
the date of the decree, if the Court does not think it necessary to order 
an account. 

We think the terms of this section exclude the discretion conferred on 
the Court by s. 209, Civil Procedure Code, in cases coming under the 
Transfer of Property Act. 

Upon the question raised by the respondent, whether comeound 
interest should be allowed, we see no reason to entertain any doubt. 
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The mortgage was entered into with every circumstance of delibera- 
tion that can be required to give the provisions of the instrument their 
full effect, as embodying an agreement perfectly understood, and freely 
entered into. Such a contract as to interest as the present must, we think, 
be held valid where there is no question of fraud or oppression, improper 
dealing, exorbitant amount, dealing with an ignorant person, or the like 
considerations, but there is nothing of the sort in the case. Mainland v. 
Upjohn (1) was referred to for the respondents on this question, certain 
observations in the judgment were cited, in which the rules prevailing be- 
fore the abolition of the usury laws were referred to. Bub the case itself 
appears to us to bo an authority for the appellant, so far as it is applicable, 
inasmuch as it affirmed the propriety in a redemption action of the deduc- 
tion of certain sums deducted by the mortgagee at the time of making 
the advances, thev being made as nart of the mortgage contract in 
[368] pursuance of a deliberate bargain, and without any improper 
pressure, and the parties being completely on equal terms. 

We think this contention must fail, and that the lower Court was 
right in holding that compound interest ought to be allowed. As to the 
construction of the provisions in the mortgage-deed relating to the date 
from which interest shall be added to principal in case of default, that is, 
that compound interest shall be payable, we think that the deed provides 
that this provision shall bake effect in default of payment of the six monthly 
instalments, and from the date of such default, and that this provision is 
Dob in the nature of a penalty. 

We do nob think that any inference can be drawn to negative the 
intention that compound interest shall become payable in case of default 
from the provision later in the deed, that paymenss shall in the first in- 
itanoe be appropriated to the payments of interest, and as to any surplus, 
in satisfaction of principal. That provision is no doubt properly appro- 
priate to an instrnment providing for simple interest ; but we do not think 
Any inference which could be drawn from that circumstance could be 
held bo be capable of controlling the perfectly explicit agreement as to 
eompoand interest, contained in the earlier part of the deed. 

(1) L. B. 41 Ob. D, 126. 
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1892 As to the claim made by tbe respondents for a deduot-ion of Bs. 1,400 

125. with iotorest from the amount of the debt, this was referred to before us, 
— • but nothing was, or, indeed, could be, said to support the contention that 
Appel- the lower Court was wrong in its conclusion as to this matter. The agree- 
LATE ment as to this sum was deliberately made and acted on by the res- 

ClVlL pendents, and cannot, in the complete absence of anything to show pre* 

ssure or unfair dealing, be now challenged by them. 

20 C. 860. We allow the appeal and modify the decree, by directing that the 

account be taken of what will be due to the plaintiti for principal and 
interest on the mortgage at compound interest as therein provided, and for 
his costs of suit six months from the date of the decree of this Court, and 
that interest shall run upon tbe amount so found due at 6 per cent, from 
that date until realization. 

If the parties desire to speak the minutes of the decree before it is 
signed, we shall hear them. 

[3663 Appellant to have his costs of this appeal. 

This judgment ha 1 been written bsfora our attention was called by 
Baboo Taraknath Palit, the pleader for the appellant, to the decision of 
Maephorson and Banerjee, JJ., in Regular Appeals 157, 158, of 1889 (l)» 
in which the Court took the same view which we have here adopted. 

A. P. M. A. R. Appeal allowed and decree modified. 

20 C. 366 N. 

(1) Before Mr. Justice Maepherson and Mr. Justice Bancrjee. 

MaNONIRAM .MaRWaBI [Plxintiffl v. RAJPATI KOBRI AND OTHERS 
{Defendants 1, 2, andZ). [22Qd August, 1690.] 

Mr. Evxns and Baboo Dwarka Nath Chakrabutti, for appellants. 

Df. Bask Behari Ghos». and Baboo Jojesh Chuader Boy, for rospondeocs. 

The ju Jgmaut of tbe Court {M.vCPHBRSON aua BanERJEE JJ.J, in whioh the facts 
aro sufficiently stated was as follows : — 

JUDGMENT. 

Tbs plaintiff is the in irtgagis of properties m')rtgag3d by Jugal Persbad 8iugb on 
tbe 2dcd of January 18S1 to secure a loan of Rs, 60,000, bearing interest at tbe rate 
of 10 per cent, per aonuoi. Tbe bond stipulates that the interest sbonld be paid at tbe 
end of every period of six tnootbs ; that on the expiry of every snob period the unpaid 
interest should be addod to tbe principal, and should catty interest at the rate of 1 per 
cent, per mensem; and that interest at tbe same rate should be charged on tbe unpaid 
interest of cbo interest, nud similarly added to the principal. 

Oo the 28th of January of tbe same year Jugal Persad gave a ticca leaseof the 
mortgaged properties to Jauki Singh (or a term of seven years at an annual rent of 
Bs, 25.500. Out of this sum Jaiiki Singh was to pay tbe interest on the loan, amounting 
to Bs. 6,000 a year, accordiug to the term^ of the bond. 

On tbe same date Jauki executed an ikrarnama binding himself to tbe plaintiff to 
pay the interest and compound interest as conditioned in the bond, the terms of which 
were set out in the ikrarnama. This suit is brought against Mussumat Bajpati Koeri, 
the widow of Jugal Rishore and against Janki and his sons, to recover the principal 
Bs. 60,000 and interest Rs. 29,187-9 0, according to the berms of the mortgage-bond, by 
tho sale of tbe mortgaged properties. Tbe plaintiff also asked for a decree that Jugal's 
estate was liable for tbe principal, and that bis estate and Jankiandhis sons were 
jointly and severally liable for tbe interest. 

Tbe Subordinate Judge held that tbe principal and interest were charged on 
the mortgaged properties; thsl Jugal’sestate was liable for the priocipal plus ioteresv 
from date of suit to date of payment which he allowed at [S67J the rate of 6 per cent, po^ 
annum ; and that Janki and his sons were liable for tbe interest, Bs. 29,187-9, 
interest from date of suit to date of paymeut. whioh he allowed at the rate of 3 p^ 
cent, per annum. He accordingly made a decree, whioh is very badly drawn, bat w bich 
we understand to mean that, if the whole amount decreed is not paid within t brea 
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months, the mortgaged properties are bo be sold, and that Jugal’s e^tstc is to be liable 
for anj portion of the prinoipal, aod Jauki is to be liable for any portiou of the interest 
whioh remains due alter the sale of the mortgaged properties. li>it there is uo direo- 
tion as to how the baUnoe is to ba apportioued to principal and t)intcrest. 

Mussumab Rajpati Koeri and the plaintiff both appe-ih.d ag dust Ibis decree. For 
the former it is contended that the loise and ikrnrnamd created a new contract, which 
superseded the mortgage oontraot as to the payment of the interest, and that the offeot 
of those instruments is to m«kd the mortgagor simply a surety for tbo payment of the 
interest by Janki, and that the interest ceased to be a charge on the iuortg:)god pro- 
perties. In support of this conteutiou Dr. Rash Behari Ghose cited Oah.lcj/ v. PasheUcr 
(1) and Wifson v< Lloyd (2). If the defendant is a surety, it i.s said that bo is discharg- 
ed nnder the provisions of s. 139 of the Contract Act, as his remedy against the prin- 
cipal debtor Jauki, .is impaired by the laches of the plaintiff, who took uo timely measures 
to recover the interest, and consequently the dclundant’s right to sue Jauki for tbo 
rent, which ought to have been paid to the plaintiff, is now tarred. Under any cir- 
cumstances, it is said, the plaintiff must proceed in the first instance against the principal 
debtor, as it is only on bis default that the surety is liable. 

A further ooutentiou is that a mortgagor is not bound by an agrccmotit mnde at 
the time of the mortgage to pay compound interest or to pay interest on interest at a 
higher rate than is payable on the priooipal sum ; that tbo condiiions as to interest are 
in the natnre of a penalty: and th.ai, even if not so viewed, the Court on principl''S of 
equity should not enforce them. 

As regards tbo first question, the cases cited by the learued pleader arc not, wo 
think, in point, the facts being wholly different. Here the three iuslrumcn’.s re illy 
form one transaotioo. The ikrarnama and lease were ejcecuted wiibiu a few days of the 
mortgage-deed, they were all registered on the simc date, and the arraug'.menr, wh.at- 
ever it amounted to, was undoubtedly effected with tbe knowledge and consent of all 
the parties. Nothing has since occurred to alter the position of any of them, and we 
must look bo the three deeds to see what that position w is : It seems to us impossible 
to hold that tbe plaintiff abandoned his lien on the mortg-og-jd properties for tbe interest 
of the mortgage money, or that the liabiliiy of tbe morigig^r for the wh.'ile mortgige- 
debt was in any way affected. The 3cd. 4tb. and 5th clauses of the iJcraniama clearly 
indicate the intention that [368] the liability to which be was mido subject by the 
mortgage-deed should oontiuue. The ikrainama was in fact given as a collaieral 
security ; it added to. bub did not derogate from, the powers whioh the mortgigee had 
under the mortgag j-deed. Looking also at the nature of tbo tr-insaotion. it is m tbe 
highest degree improbable chat the mortgigee wouU abvndon tbe lien which the 
mortgage-deed gave him in respect of tbe loteres’, or that he would relievo the mort- 
gagor from his liability as a principal. The circumstances which led to tbo lease being 
given are not disclosed in the evidence, but tne objiot apparently was to secure the 
punctual payment of the interest, and so protect the property. The reason for the 
failure to pav it is a matter to bo determined between Jauki Singh and tbe heirs of 
Jugal Pershad. The Subordinate Judge rightly refused to enquire into this. 

The contentions based on the supposition that the mortgagor was merely a surety 
in respect of the interest duo under tbe mortgage deed necessarily fail when it is found 
that he did not occupy that position. But we may say that there is nothing in the 
law whioh prevents a creditor from proceeding simultaneously against the priricipa 
and the surety, or whioh compels him to exhaust his remedy against the principal 
before suing the surety, and that tbe omission to sue the principal when the opportunity 

arises is nob equivalent to giving him an extension of time. 

As regards the interest whioh it was agreed to pay. It 13 dear that no sum was 

named as the amount to be piid in the event of the bre.ach of the eontraot bo pay, and 
the amount would vary according to the time for which payment was withheld. Sec- 
tion 74 of the Oontraot Act does nob therefore apply to tne case. Not ha» any case for 
equitable relief been established. The parties were at arm s length, each knew perfectly 
well what he was doing, and the contract was ^ol'b®«tely made with fuU knowledge of 
what would follow, and of what it was intended should follow, if the interest was not 
punctually paid. It is nob shown that the mortgagor was m such dire necessity that 
he was oompelled to accept these terms, or. that any undue advantage was taken of bis 
position. Moreover, the interest payable on the money advanced was certainly not 
excessive ; it was probably lower than the rate usually charged, and if it had been paid, 
as it might and ought to have been paid, there would have been no ground for 

oom^aint-i^ reason why the contract should . ^6 be enforced according to the inten- 


tion of the parties, 
(1),4 01. &F 207 


(9) L.R. 16 Eq. 60. 
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Some ca'5?3 h^ve beoD cited to show that the Courts of BQUtty in England, in deal- 
ing with mortgage seouritie?, would treat as invalid the conditions as to interest if made 
at the t.ma of tha ociginai contract, on the ground ihat they were oppressive and 
tended to usury, or that they clogged the redemption. We think it unnecessary to 
refer to those cases £3693 or to the principle on which they proceeded, as it has not 
been shown that that principle has been followed in any case in this country in which no 
special ground for relief has been established, and there is no law which makes the 
conditions invalid. It is questionable also whether the later decisions of the English 
Courts would support the couteution (see Clarkson v. H(ndc> son (l) ). 

Too appeil of the defendant Rijpati Koeri fails therefore on all points. 

In the plainiifi’s appeal only one point is raised, and that is that the Court 
should have allowed interest at the rate stipulated io the bond from the date of suit up to 
the time allowed for redemption, the interest which has been allowod from the date of 
suit being 6 per cont. on the principal sum and 3 per cent, on the interest. Tho con- 
tontion is wc think valid, as s. 86 of the Transfer of Property Act directs that the 
decree shall order an account to be tairen of whal will be due to the plaiotifi for princi- 
pal and interest on the mortgage up to the day on which the mortgagor may redeem. 

The provisions of ss. 86. 88 of the Transfer of Property Act did not apply to the case 
of Mangniram v. Dhowlal Roy (i) decided by the Pull Bench of this Court. 

The appellant only lor such interest, up to the date for redemption as Qxed by 
the lower Court, viz., the 10th July 1839 , and it will therefore be calculated up to that 
date, according to the terms of the bond. 

It was argued for Janki Singh that tho provisions of ss. 66, 88 of the Transfer of 
Property Act do not apply bo him, as his liability did notarise under the mortgage- bond, 
and ( hat the Court bad therefor i full diacretiou. under s. 203 of the Civil Procedure 
Code to fix the rate of intcrost from the date of the suit. Bub the fact that be uoder 
another instrument, made him-self liable for the interest does not prevent the oper.ition 
of those secti-’ns. The interest is due on tho mortgage according to the terms of the 
deed. Tho m irtgagor continued liable jointly with him and ho (Janki) undertook to 
pay ilic inioresc due on the mirigtge. 

Tho plaintiff by way of oross-appoil further objects to the decree, io so fat as it 
OTomnts Jugil Per-.had Singh’s estito fr.om liability for tho interest which may remain 
due after the sale of tho mortgaged properties. This objection should have been taken 
in his appeal agiinst the decree, but we allowed him to rai^^e it. and for the reasons 
which wc have already given we think Jugal Pccsbad’s estate is clearly liable. 

There will he a decree to the following effect : — 

The interest on the principal sum of Rs. 60,000, and on the interest 
Rs. 39,187-9 (plus the additional interest) will be calculated at the rates specified in 
the mortgage- l)ond from the date of the suit up to the 10th of July 1869- There 
will be a decree foe the entire sum vis., Rs 60,000 £370] principal, interest as above 
determined, and costs, for the satisfaction of which the mortgaged properties (except 
lob 21) or such portion of them as it may be necessary to sell be sold. The sale proceeds 
will be appfipriviod in the first instance in satisfaction of the principal sum of Bs. 
00,000 and of the costs, and the surplus (if any) in satisfaction of the interest. For any 
portion of the principal R-:. 60,000, which remains due after the sale of the mortgaged 
pcopcctie^, there will bo a dccrej against Rajpati Koeri as represmtativa of her deceased 
husband Jugil Pershad Singh, to be satisfied out of any properties of tho latter which 
have come into her possession. For any portions of the interest which may remain due 
aftor the sale of the mortgaged properties, there will be a joint deoree againet Rajpati 
Koeri, as repre-entativa of her deceased husband bo be satisfied in the manner above 
stated, and against Janki Singh. 

The plaintiff will get his costs in this Court and in the lower Court, and the appeal 
of the defendant Mussumat Rijpati Koeri is dismissed with costs. 

[F., 20 C. 360; 31 0. 333 (239); R.. 22 C. 143 (154) ; 26 C. 300=*3 C.W.N. 175; 29 0. 

43 (51); 2 C.W.N. 234 (237).3 


(1)1 R. 14 Ob. D. 348. 


(2) 12 G- 569. 
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20 C. 370. 

APPELLATE CIVIL. 

Before UTr. Justice Norris a/id Mr. Justice Beverley. 

Gopal Chunder CHATTERJEE {Defendant No. 2) v. 
Gunamoni Dasi {Plaintiff).^ [26th July, 1892 ] 

Civtl Procedure Code {.-ict XIV of 18S'2> .s. 248— ^o^teg of cxecutiou^CoHdition precC’ 
dent —Execution of decree against legal representative. 

Toe issains of tha notica r 'q'lired by 3 - 248 of the Codo of Civil Proc?dure is a 
oouJifcioa pcec’d.’ne 10 the eiojacbo of a decree a^tiosli the legil representative 
of a deceased jad:»meot-debtor. 

CR., UC.LJ. 439 (496) = UC.W.N. 660 (566) = 5 Ind. Cas. 390.] 


1892 

JULY 26. 

Appel* 

LATE 

Civil. 

20 C. 370. 


The facts of this case were that Ghaneshyara Nusker, the husband 
of the plaintiff, held a tenure standieg in the name of Muktaram Sen, and 
•consisting of 8^ bish is of laud, at a rental of Rs. 14 per annum, under 
defendant No. 1 (Bibi Jarao Koeri) and one Tarini Churn Bose deceased, 
each of whom was entitled to an eight-anna share of the rent ; that 
although no arrears of rent of the tenure were due. defendant No. 2, in 
collusion with defendants Nos. 10 and 11, who were the agents of 
defendant No. 1, inluod defendant No. 1 to bring a suit for rent against 
[ 371 ] Ghaneshyam ; that a decree alleged by the plaintiff to he fraudu- 
lent and collusive was objained in that rent suit on 14th Joisto 1294 (27th 
May 1887). about which time Ghansshyam died : that as th(? heir and 
legal representative of Ghaneshyam, the plaintiff was in possession of the 
tenure up to 25th B .a iro 1295 (9r.h September 1888) ; that in execution 
of the decree, in which the olaintiff was not sub-tituted as a parly, about 
17 bighas of land, inclu ling tiie land in suit, were attached and sold and 
purchased for Rs. 175 by defendant No. 2, on the 23rd April 1888; 
and that defendant No. 2 obtained kuas possession on 9th September 

1888. 

The plaintiff, who alleged that she 6rst became aware of the collusive 
suit, decree, and sale on 13th September 1888, prayed that the decree be 
sec aside as fraudulent, or declared ineffectual as against her : that the sale 
be sob aside as fraudulent and illegal : and that her title to the lands m 

suit be declared and khis nos-^ession bo given to her. 

Defendants Nos. 1, 2. 10 and 11 put in appearance. They con- 
tended that the plaint disclosed no cause of action, and that the suit was 
bad for misjoinder ; and they denied collusion, and that the rent decree 
and the sale were fraudulent and illegal. Defendant No. 2 also contended 

that he was a bona fide purchaser for value. 

The Munsif found that although the decree was passed against 
Ghaneshyam and others, and Gaueshyam’s name should have been men* 
fcioned in the petition for execution under cl. (5) s. 23o of the Civil Proce- 
dure Code, the name of his widow, the pUinbiff, was introduced as a 
party ; that no notice under a. 248 of the Civil Procedure Code was issued 
to enforce the decree against the legal representative of Ghaneshyam. 
nor was any application made to substitute Gunamoni in the place of 
Ghaneshyam, and that without such notice the decree-holder caused the 


• Aoneal from AoDellafa Datree. No. 1S95 of 1891, against the decree of Baboo 
Hema^o Chandra Bose. Subordinate Judge of Hooghly, dated the 29th of May 1891. 
affirming the decree of Baboo Bbuboo Mohon Ghose, Muneif of Howrah, dated the 

81it March 1690. 
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1892 tenure of Ghaneshyam to be attached and sold. He also found that de- 
JuDYae. fendanb No. 2 was not a hona fide purchaser for value. He came to the 
— “ conclusion that defendant No. 1 had obtained his decree fraudulently, 

Appel- and that the subsequent proceedings up to the sale were also fraudulent, 
LATE irregular, and illegal, and upon the authority of Ramsssuree Dassee v. 

Civil. Doorgadass Gkatterji (1) were void. 

[372] The Munsif accordingly set aside the decree and sale, and 

20 C. 370. made a decree declaring the plaintiff’s right to the lands in suit and to 
possession. 

On appeal, the Subordinate Judge uph'^ld the findings of the Munsif, 
bubdiffered from him in finding that defendant No. 2 was a bona fide 
purchaser for value. With regard to the question whether, being a 
bona, fide purchaser, his purchase should be sat aside, although the decree 
in execution of which the sale was hold had been set aside, the Suborainate 
Judge referred to, the following cases : — 

Jan Ali v. Jan AH Chowdhry (2). Taffazal Bosscin Khan v. Raghu- 
nath Prasad (3), Reva Mahton v. Ram Kisken Sing (4), and Vasappa v. 
Dundaya (5), and after pointing out that the real distinction in these 
cases was one affecting the jurisdiction of the Court to order the sale, 
he proceeded — 

“The point to be determined, therefore, is whether the Court had 
jurisdiction to order the sale. It has already basn noticed that the notice 
under s. 248 was not issued, and accorHing to the decision quoted by the 
Munsif, and also the case of Imuiunnessa Dihi v. Liakal Husain (6). the 
effect of the omission is to invalidate the subsequent procaedings and to 
take away the power of the Court to order the sale. In this view of the 
case, I am bound to hold that the auction purchaser, although he had 
purchased bona fide, has acquired no title, and that the judgment of the 
Munsif is correct.” 

The Subordintte Judge accordingly dismissed the appeal. 

Defendant No. 2 appealed to the High Court. 

Baboo Boido Nath DuU, (or the appellant. 

Baboo Sarada Prosunno Roy, for the respondent. 

The Court (NORRiS and BEVERLEY, JJ.J delivered the following 
judgments : — 

JUDGMENTS. 

Norris, J. — The question which we have to decide in this case is 
whether the failure of the Court to issue notice to the representative of 
the deceased judgment-debtor is an irregularity only, or is [373] such 
an illegality as vitiates a sale which has taken place without such notice 
having been served. We have been referred by the learned pleader for 
the appellant to a considerable number of oases dwelling upon the distinc- 
tion between an irregularity and an illegality. Indeed, I suppose I may 
fairly say all the cases have been brought to our notice. I confess that 
there appears tome to be an apparent contradiction between some of . 
them. None of them is on all fours with this case : nob one is entirely 
in point. 

I am of opinion that the issuing of the notice required by s. 248 of 
the Code of Civil Procedure is a condition precedent to the execution of . 
the decree against the representative of the deceased judgmen t-debtor. I 

(l) 6 0. 103=7 C.L.R. 85. (2) 1. B. L. B. A. 0. 56=10 W. B. 164. 

(3) 7 B. L. R. 186. |4) 14 0. 18=13 I. A. 106. 

<5) 2 B. 540. (6) 3 A. 424. 
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agree with the judgment of the Subordinate Judge, and I think this 
appeal must be dismissed with costs. 

Beverley, J. — I concur with my learned colleague in dismissing 
this appeal. Having regard to the provisions of ss. 248. 249 and 250 of 
the Code of Civil Procedure, it seems tome clear that until notice is 
issued on the legal representative of the judgment-debtor, the Court has 
no jurisdiction to issue its warrant for the execution of the decree. 

The appeal is therefore dismissed with costs. 

Appeal dismissed. 


20 C.373(P.C.)=21I.A. 35 = 6 Sar.P C.J. 267=17 Ind. Jur 99. 

PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Hlacnnghten and Shand, and Sir R. Couch 
[On appeal from the High Court at Calcutta.] 


GrEENDER CHUNDER GHOSE {Plaintiff) v. TroYLUCKHO 
Nath Gose and others {Defenda?its). 

[lOth & 11th November, 1892.] 

Dud, Construction of— Construction of deeds releasing future and contingent interests 

Agreement excluding a possible question beltcetn tlie parties as to the effect of loords 
in a will, under which they took their rights. 

Three brothers, under Iheir father’s will, were entitled, each on attaining full 
age, to the testator’s residuary estate io equal sb.arcs. When all had attained 
full age. two having been minors at the tostator’s death, they effected a separa- 
tion of their interests derived from the will, and [374] executed to one another 
ihstruments of compromise and partition containing words relating to possible 
claims which they gave up. 

One of the two younger brothers afterwards died, having taken, under the will 
of the other younger one, all the estate of tbe latter, who had died without issue 
before him. Tbe eldest then attempted to raise the question whether, on tho 
one hand, the brothers. bad taken under their father’s will absolute interests, or 
on the other, interests that were divested and wont over to a surviving brother in 
the event of death without is-^ue. .4s to this the Courts below differed, but tbe 
appellate Court decided, and on this appeal the decision was affirmed, that tbe 
above instruments relinquisbed fnture demands, this claim included, relating to 
the brothers’ estates under their father’s will.'> 

tH., 4 O.L.J. 323 ; 10 0 L.J. 603 ] 

Appeal- from a decree (I8bh March 1889) of fcho Appellate High 
Court raveraing a decree (3rd September 1888) of the High Court in its 
original jurisdiction. 

The plaintiff, now appellant, was tho eldest son of Anundo Narain 
Ghose, who died in July 1850, havingby his will, which was in tbe vernacu- 
lar, and dated 23rd February 1850, left his residuary estate to his three 
sons on their attaining majority. This the eldest had already attained at 
his father’s death. The two younger were of full age before 1860, and 
before the execution of the instruments giving rise to the principal ques- 
tion on which the decision of this appeal burned. 

Tbe defendants respondents, Troyluckho Nath and Omer Nath, were 
the sons, and tbe defendant respondent, Kbettermoni, was tbe widow, of 
Uonender Nath, the second son of the testator, who died in 1884 ; the 
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third SOD, Nogender Nath, died in 1873, having by his will bequeathed 
all his estate to Monender his brother, and leaving no issue. 

The claim of the eldest brother, Greender Chunder, related to a 
clause in the will of his father Anundo Narain, which was as follows : — 

“If previous to the minor sous attaining their age of discretion, or 
after having attained their majority either of them should, without leav- 
ing a son or adopted son, die issueless, in such case any sons then in 
existence shall take the share of that son, dividing the same in equal 
portions.” 

After litigation commencing in 1851, terms of settlement of disputes 
and for a partition were agreed to. On this a decree [375] was made in 
a suit, to which the brothers were parties, on the 10th February 1860, A 
commission of partition was issued by the Supreme Court, possession was 
given of rightful shares, and deeds, of which the principal one was dated 
18tb May 1861, were executed. This deed of 1861 was a release of the 
present plaintiff’s OQ0-third share in the immoveable property allotted to 
Nogender ; and it contained tho words of which the construction was the 
main question now raised. They were as follows, in the operative part : — 

“They, the said Greender Chunder and Monender do, and each of them 
doth, by these presents, grant, bargain, sell, alien and release, and by way 
of conveyance only and not by way of warranty of title, do and each of 
them doth, also grant and confirm unto the said Nogcnder, his heirs, repre- 
sentatives, and assigns,” (here the parcels) “and all the estate, right, title, 
interest, use, trust property, possession, possibility, claim and demand 
whatsoever, both at law and in equity of them ifec.'' 

There were other deeds dealing with particular properties. 

The case made by the plaintiff was that upon the death of Nogender 
one-half of his share under the will of Anundo Narain, his father, vested 
in his eldest brother, Greender Chunder, under tho gift over in the will 
which was to be understood as the effect of the clause above quoted ; and 
that tbe plaintiff was entitled to possession as against the defendants of 
one-half of the property allotted to Nogender upon partition, as represent- 
ing his one-third share, one-balf of a one-third share of tbe property 
remaining undivided. 

The defence was, besides other grounds, that the gift over applied 
only to the death of Nogender during his own minority, or at any rate during 
the minority of Monender: also, that the effect of tho conveyance and re- 
lease, on tho partition of 1861, had been to convey to Nogender an estate 
indefeasible by any words of a gift over in the will, however construed, 
and that thus the claim failed as against the defendants. 

Issues raising these points having been fixed, the judgment of the 
first Court was in favour of the plaintiff. 

On an anpeal the High Court (PETHERAM, C..T., and WILSON, J.) 
reversed that judgment. In brief, their decision, delivered by WiLSON, J.i 
was that though the construction, as to the gilt over [376] in the will 
of 1850, that it was to take effect upon the death of either of the then 
minor sons of the testator at any time without issue, was a construction 
that tho words, had they stood alone, would bear ; yet, looking at tbe 
whole scope of tbe will and the words together, the Judges inclined to 
the opinion that tbe correct meaning of the clause and the intention of the 
testator was that the attainment of full age by the then minor sons, which 
was fixed as the period of distribution, was the limit of the time within 
which the event was to happen which would effect the defeasance: that 
the gift over, in other words, was not to take effect unless the death took: 
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place before the son dying without issue should have attainoJ his majori- 
ty. But the Judges did not consider it necessary to decide what cons- 
truction should ba placed on this clause inasmuch as the view which they 
took of the deeds of 1861. executed upon the partition, rendered it unneces- 
sary, They based their judgment, reversing the decision of the Court be- 
low, on this, that in their opinion an absolute and unqualified interest 
in the properties allotted and apportioned to Nogendor had been by those 
instruments given and assured to him : that every possible claim of 
the kind now made had been renounced in favour of the brother through 
whom the defendants claimed ; and that the plaintiff, having taken the 
benefit of the arrangement made in 1861. could not be allowed to derogate 
from bis grant. 

The plaintiff having preferred the present anpeal. 

Mr. T. H. Cowie, Q. G. Mr. J. Graham, Q. C., and Mr. II. ir. Cave 
appeared for the appellant. 

Sir H. Davey, Q» C. aud Mr. J. H. A. Branson, for the resuond- 

ents. 

For the appellant it was argued that the agreement and defds of 1861 
were not made with the intention of including any prospective settlement, 
of a kind that would be final, of the interests of the parties under the will 
of 1850. It was hardly then in contemplation to conclude all possibie 
questions that might arise between the families of the three brothers. 
Bather, the deeds were executed to confirm the partition, which, as a parti- 
tion settled all then existing rights. The agreement had reference only to 
the purposes and objects of the partition. 

[377] The Counsel for the respondents were not called upon. 

JUDGMENT. 

Their Lordships’ judgment was given by 

Lord Macnaghten : — There were two questions raised in this 
appeal. One depends upon the true construction of the will of Anundo 
Narain Ghose, the father of the appellant, Greonder Chunder Ghose, and 
of his two younger brothers, who were minors at the date of the will and 
at the date of the death of the testator. The other depends upon the cons- 
truction and effect of certain instruments made between the three brothers 
after the two younger bad attained their majority. Unless both can be 
answered in accordance with the contention of the appellant, the appeal 
must fail. Their Lordships are of opinion that one at least of these 
questions mast be answered in favour of the respondents. 

Under the will of Anundo Narain the three brother.-? were entitled in 
equal shares to the residuary estate of the testator. The question on the 
will is : — Did the two younger brothers on attaining majority take an 
absolute interest, which they could deal with as they pleased, or did they 
take an interest liable to be divested or defeated in the event of death 
without issue, natural or adopted? Mr. Justice Trevelyan decided in 
favour of the latter view. The inclination of the opinion of the appellate 
Court was the other way, but the matter was not finally decided. 

Their Lordships also will leave this question undetermined. They 
are not prepared at present to assent to the view which commended itself 
to Mr. Justice Wilson. But as they have not heard Counsel for the 
respondents, it would not be proper to express an opinion upon the point. 

Assuming that Mr. Justice Trevelyan was right so far, their Lord- 
ships agree with the appellate Court that the instruments executed by 
the appellant on the occasion of the compromise and partition operated 
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to Di^s cv 3 ry iafcorost of every kind which the aippeUant bad or could 
claim bo have in the shares allofcbod to che younger brothers. So long as 
those inistruinonts stand, it aopears to their Lordships impossible for the 
appellant to contend with success that any interest, present, future, or 
contingent, was reserved to him. 

[378] Their Lordships may add that there is nothing on the face of 
the deeds or in the previous agreement, or in the position of the parties, 
to suggest that this was not in accordance with the intention of every one 
concei'ned. They agree with Mr. Justice Wilson that looking at the deeds 
the object of the parties was once for all to dispose finally of the father’s 
** estate, and of all questions connected with the father’s e3tate«” 

The parties were acting under legal advice. They were effecting a 
separation of interest derived under the will. It is very unlikely that an 
obvious provision of the will should have been overlooked. It is almost 
iucouceivable that the younger brothers, who wore in a position to dictate 
terms, would have consented to take their shares subject to an executory 
gift in favour of their elder brother, which, however remote and however 
inconsiderable at the time, would have had the effect of making it impos- 
sible for them during their lives to dispose of the property by sale or 
mortgage. Their Lordships therefore entirely concur in the judgment of 
the oopellato Court. 

There is one other point which perhaps ought to be mentioned. 
Their Lordships very much regret that, in order to assist them to deter- 
mine these two simple questions, it should have been thought necessary 
to furnish them with a record at such enormous length. Nearly 300 
pages are taken up by the schedules to the answer in the original suit, not 
one word of which in any circumstances could have any bearing on the 
questions before their Lordships. Their Lordships have more than once 
commented upon the bulk of records sent from India. They will consider 
whotlier some means cannot be devised to save litigants in future from 
this idle expense. 

Their Lordships will humbly advise Her Majesty that this appeal 
ought to be dismissed, and tbe appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the appellant: Mr. J. F. Watkins. 

Solicitors for the respondents ; Messrs. Barrow and Rogers. 

C. B. 
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[379] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Mukunda Lad Pal Chowdhry and another (Plaintij^s) v. 

I. LehuraOx and others (Defendants).* 

[24:th June, 1892.] 

J>arti/ion — Right to Pnrlilion — Joint posses%ion—Co-parcemTS — Suit by subordinate 
tenure-holder for partition against superior landlord. 

Joint possession alone is not a sufficient ground for compelling a partition* 
In order that persons may be oo-paroeners and so have a right to partition, not 

* Appeal from Original Decree No. 214 of 1891 agiinst the decree of Baboo Knli 
‘Prosunno tlookerjee. Subordinate Judge of Tippera, dated the 11th of April 1691> 
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oa*th?saml\?tle! Possession, bat that joint possession must be founded 

Partition as agamst his 

The plaintiffs ware proprietors of a 12-anna share and Durtabtkiars oi th^ 

of^h«*un t"* *’,0’o oensisted of a 7d annas share of so much 

of the lands of three NnlUges D. B. and T. as apoertaineJ to an estate in the 

Colleotorato No 2d. Estate No. 23 with throe other o.statcs represented frac- 
tional shaream three ptrganas coraprUing about 600 vilhges. No partition bad 
been made of these parganas, bur. by private arrangomeot cortiln landa in a 
yilUgo ha- been assigned to oiis estate, and certain other I»nds to another, somo 
iaaas borng kept joint and comoun to all f mr creates* In estate No. 21 there 
ms another permanent tenure, S, a taluk consistiup of fands not onlv in tho 
three villages D. B. and T. but in nine others: of this a 2 anna share 

belonged to L. one of the z>miodars of estate No. 23, aod a 7.^ anna share of tlio 
remaining l4-anna share was held under the plaintuY. In a suit against L for 
partition of such of the lands of taluk A as appertained to estate No. 23, and 
wore separate from the other estates, to which the other zemindars of estate 
No. 2i were made parties ; Beld a.^sumingihe plaintiffs were entitled topar-ition 
at all, that the suit would lie as regards the lands specified as beloi;ging to 
estate No. 23 without reference to the lands beld in common as belonging to .all 
the four estates. Rari Das Sanytl v. Praa Nath Sanyal (3), aod Padinximni 
Daai V. Jagadamba Dasi (4J referred to. 

«99(701)T“’*'^ 240. 575 (F.B.) = I C.W.N. 406; F . 1 C-L.J. 40 (42) R , 9 0. W.N. 


V* 


[380] This was a suit for oartifcion. The plaintiffs alleged chat with- 
in the jurisdiction of the Civil Court of the district of Tippera there 
were four distinct zioaiodaris, which respectively consisted of fractional 
shares in pargaua Kuiba, and which were respectively recorded as estates 
Nob. 23, 24, 25, and 26 on the taiizi of the Collectorate of Noakhali: 
that the whole of the estate No. 23, consisting of 4 annas 61 gundas 
share of the said pargana, was the property of Raja Harish Chandra 
Roy ; that on the 12th of Joisto 1267 B. S. (24ch May 1864) Raja 
Harish Chandra granted a mokurrari shekini taluk of a 7k anoa share 
in mauzas Deora. Bagooara and Talagao, apDertaioing to estate No. 23, 
to one Baoga Chandra Das at an annual rent of Rs. 50 ; thac Raja 
Harrish Chandra subsequently granted a of the entire estate 

to Alfred Courjon represente 1 in this suit by his executor defendant 
No. 1 ; that Bangi Chandra Das having been dispossessed, from his tatuk 
by Alfred Courjon and Rani Joy Doorga, the widow of Raja Harish Cnao- 
dra (defendant No. 2), sold a 4 annas share, and jointly with the purchaser 
instituted a suit against them for possession of the taluk (known as taluk 
Banga Chandra Das) which resulted in a decree confirming them in their re- 
spective shares; that at a sale in execution of a decree against Banga Chandra 
D-as, the plaintiffs purchased his 12-aQDa share on 3rd Falgoon 1283 
(13th February 1877), and obtained Skdur-taluk of the remaining 4-anna 
share on the ISth Assar 1291 (28bh September 1884), and as tahikdan 
and dur-talukdars were in possession of the entire 16 annas of the taluk; 
that in oonsequenoe of the lands of the taluk bsing beld jointly with 
other lands of the estate there were constant disputes between the plaintiffs 
and the defendants, and the plaintiffs were put to much inconvenience and 
experienced great difip.culty in the management and enjoyment of their 
^operty. The plaintiff's therefore prayed for partition and possession of 


fl) 4 BX.R. App. 67 note. 
(»Viao;6to. .. .• V 


12) »b. 677=9 O.L.B.. 170 
(4)»iB.L.R. 134. 
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ask for the partition of other landsin which third parties are also mterestad. 
In the case of Padmamani Da,si v. Jagadamba Dasi (1) it was held that 
the [384] subjecb-mabbar of oarbibioo mast be a matter of convenience. On 
this point wo are ioclined bo a£?ree with the learned pleader for tha appel- 
lants that if the plaintiffs are entitled bo a decree for partition, such a 
decree might bs mide as regards the lands specified as bslongmg bo 
estate No. 23 without reference bo the lands that are held in common as 

belonging to all the four estates. t * j i 

As regards the question whether ths plaintiffs as nermananb 
iars are entitled bo a partition as against their landlord, Dr. Rash Behary 
Ghosehas cited as authorities upon tha point tha English cases oi Robson 
V. Sherwood (2) Heaton v. Dearden (3), and Baring v. Nash (4). We are 
opinion, however, that this is nob a matter in which English cases decid- 
ed under a wholly different system of law can afford us very much assist- 
ance. The authorities relied on by the Suboriinite Judge appears bo be 
in point* and the facts in the c^se of Parhxti Gkiirn D^b v. Ain*ud-decn w) 
appear bo be vary similar to th>ie in chs case before us. 

The plaintiffs bise bhelr cUim to parbibion upon tbeir joint posse- 
sion with the defendant No. I of the subject-matber of the suit. We 
take it, however, that joint possession alone is nob a sufficient basis 
for such a claim. In ord3r that parsons may be co-parceners, and so have a 
right to partition, it seems to us that nob only must they be in joint posses- 
sion of the property, but that that joint possession must be founded on the 
same title. We are nob aware ofanylnlian cise in which a person 
holding a subordinate interest in land has been held bo have a right oi 
partition as agtinst the superior holder. In the present case the plaint- 
iffs pay tbeir rent to defeo lant No. 1, who is the pninidar of the 75 -anaa 
share in which in the taluk Bangs, Cnandra Das ; he is also bh® 
zemindar of a 1 anna share, and the putnidar or durpiUnidar of the other 
7^ annas. The nature of his possession is ditlareab from that of the plaiQ'*' 
iffa ; his possession is that of a subordinate tenure-holder. Such an interest 
does not carry with it in our opinion the right as against the superior 
landlord of comoelling him to pi.rbibion the lands in these three villages, so 
as to assign to the taluk Banga Chandra Das an exclusive interest in certain 
specific lands instead of a joint undivided interest in all the [385] lands in 
these villages which appertain bo estate No. 23. Such a pirtibion cou 
only be carried out by means of a partition betweeu the three 
of the zemindari, vi.?., 7i annas, 7j annas, and 1 anna : and it coal 
not properly ba carried out in respect of these three villages 
without taking into consideration the other villages oomorisel ^ ? 
zemindari. Moreover, it is possiole — and indeed it is in evidence t * 
there are other t-duki in these villages that would be affected by sue » 
partition, the holders of wnich have nob been made parties to thesoi* 

For all these reasons we are of opinion thvt the decree of the lowe 
Court is correct and that the plaintiffs’ suit must fail. 

The appeal is dismissed with costs. 

n. D. p. Appeal dismissed. 


(2) 4 Bj^v. 184. 131 16 

(6) 7 0. 677=9 C.L.R. 170. 

26 b 


(U 6 B. L. R. 131. 
(4) I V. & B. 651. 



ABDQN NA8IR V. RASDIjAN 20 Cal. 386 

20 C. 385. 

APPELLATE CIVIL. 

Before Sir TF. Comer Pethcram, Kt., Chief Justice, and 

Mr. Justice Beverley. 


Abdun Nasir and another {Plaintiffs) V. Rasulan 
[Defendant No. 1).* [30th August, 1892.] 

omiasiou lo sue for portion of claini—Cause of action— Joint pro 

of~Co.,harers-Civil Procedure Code 

Ooe co-sharer suing auotbec for exclusion from joint property, and omittiDg 
to include in his claim a portion of the property of which ho seeks possession is 
not debarred by s. 43 of the Code of Civil Procedure from suing to have the joint 
estate partitioned, including the portion omitted from the former suit, the causes 
of action in the two suits being different. 


The plaintiffs, Hakim Abdun Nasir and Mussamut Bibi Sbobrafcun, 

partition of a lakheraj niehal called Mansurpore, alleging 
that the former owners separated 6 bighas 2 cottahs from the lands of the 
entire and made a hiha of the same in favour of one Buduruddin 

Hossein, the plaintiffs’ ancestor, and then privately divided the remainder 
of the meAaiinto three paits according to their respective shares. The 
plaintiffs alleged that they were entitled to certain shares in each of these 
pafis and also to a 12-anoa share in the plot of 6 bighas [386] 2 cottahs, 
as heirs of Budruddin, and that the defendant No. J was entitled to a 
-anna share in the same plot. The plaintiffs prayed for partition on the 
ground that the existing division into patis was not recogni^sed by the 
LoUector, and that the payment of cesses continued joint. 

Mussamut Bibi Risiilao, defendant No. 1, alleged that afterthedeath 
o Buduruddin, plaintiff No. 1. Hakim Adbun Nasir, brought a suit against 
her to have bis right of inheritance declared in respect of a 12 annas share 
w the properties left by Buduruddin, from which he alleged defendant 
No. 1 had dispossessed him ; that in a schedule attached to the plaint in 
^at suit, all the properties belonging to Buduruddin’s estate were set out, 
but that the plot of 6 bighas 2 cottahs was not therein mentioned or in- 
cluded. Bibi Rasulan therefore contended that plaintiff No. 1 had omitted 
to make a claim which he was entitled to make in the former suit with 
reference to this plot of land, and was debarred by the provisions of s. 43 
of the Code of Civil Procedure from suing in respect of the 6 bighas 2 
cottahs. No objection was raised on the part of the defendants as to the 
Wrtition of each pati separately among its co-sharers, excluding the 6 
bighas 2 cottahs above mentioned. 

The lower Court held that the suit, so far as it related to the last 
baentioned plot, was barred under s. 43 of the Code of Civil Procedure, and 
g&vo a decree for the separate partition of the patis. From this decision 
plaintiffs appealed to the High Court. 

Mohomed Fmsm/ and Moulvi Seraj-ul-lslam appeared for the 

Appellants. 

Baboo Saligram Singh and Baboo Surendro Nath Boy, appeared for 
i^CBpondent, defendant No. 1. 


* Appeal from Origioal Decree No. 109 of 1891, sgaiost the decree of Baboo Jogesh 
Chundet Mitter, Bobordinete Judge of Patna, dated the 36th of January 1691. 
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The judgment of the Court (PETHEBAM, 0.J„ and BbvBRLEY, J.) 
was as follows : — 

JUDGMENT. 

This suit was brought to paruition property which had belonged to 
Buduruddin, who died on the 14bh of June 1883. ^ 

A prior suit had bosQ brought on tho 17th of April 1884, by tho 
plaintiff No. 1 against the first defendant bo obtain joint possession of the 
property with her, and that suit was decreed [387] on the 24th of 
March 1884. In that suit a schedule of the property, joint possession of 
which was claimed by him, was tiled by the plaintiff, and that schedule 
did not include, either expressly or by implication, a plot of 6 bighas and 
2cottahsof land which formed part of Buduruddin’s estate, and which 

plot is the subject matter of this appeal. 

The Subordinate Judge has decreed bbe plaintiffs* suit as to the whole 
of the property left by Buduruddin except the plot in question, and has 
dismissed the suit so far as it claims a share of that plot by partition, on 
the ground that, as the plaintiff No. 1 did not claim joint possession of it 
in the suit which ha brought in April 1834, he cannot now include 
portion cf it in his claim for possession after partition by reason of the 
provisions of s. 43 of the Civil Procedure Code. In this view of the case 
we are unable to agree. Section 43 provides that every suit shMl 
include the whole of the claim which the plaintiff is entitled to ma e 
in respect of the cause of action, and that if he omits a portion o 
his claim, i.e., of his claim in respect of that cause of action, he 
oannot afterwards sue for it. If a person is excluded from 
possessioQ of joint property by his co-sharer, he has a cause of action 
against him for such exclusion, and every co-sharer has a right ^ring 
an action against his co-sharer to have the joint estate partitioned, an 
to obtain possession of his separated share. The rights, to enforce which 
these actions may be brought, are separata and distinct, and the causes 
of action in the one case are not the same as in the other, thoug do 
doubt a part of the necessary evidence would be common to both smts. 
No case has been cited before us which goes as tar as the Subordmats 

Judge has gone in this case. . . , . * ,.i_ i 

We therefore decree this appeal, set aside the judgment of the lower 

Court, and remand the case to that Court in order that he may try the 

question whether the plot of land in question formed oart of the estate ol 

Buduruddin and passed to his heirs at his death. If he finds this issue 

in the affirmative, the plaintiffs would be entitled on the partition to the 

same share of this plot as of the rest of the property included in the 

estate. The costs of this appeal will be costs in this cause. 

Appeal decreed and case remanded* 
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I^ALKISHEN das V. BEDMATI KOER 

20 C. 388. 

[388] APPELLATE CIVIL. 

Before Ur. Justice Uacphj rsou an d Ur. Justice Banerjee. 

-• .-It- 3' 

nomiaaflyrb? asJienment^i'n therefore, a decree ie tr.aosferred (rctlly or 

deorea wifh ♦•k »“ /^ritiog, aud the ostensible transferee eiecutes the 

t^oa on rhich IV:T^::1:LT taken and the a^pU 1 

keen Ehfl application if m ids in proper time are sufScioot to 

and G^«r f.*"'*"*’*^'^* Chmke.rbutm v. I^allit Coomar Ganao^nh^a{l) 

kLI: Lahxrx V. Bern Chunder Chowdhry (-2) distinguished • IbLl 

nTy tl^ lud Nal^V'''' to;Purnn Cha.xdralloy v JbC;; c)inir« 

y 14) and Naixr Hjsssin v. Pearoo Thovildarinec {b) , followed. 

waYherd application for execution by the transferee of decree 

was held to be not barred under art. 179 of sch. II of the Limitation Act. 

IF., 25 O' 594 = 2 C W.N 556 ; 35 C 10(7 (10491 ; 13 O, W.N. 633 = 9 C X.J. 443 (450); 

iL . if®o ® 28 c. 180 (186, 187) ; 16 A W N 

Ind’n^ 4C5(4fi9)=4 Ind. Gas. 409 ; 14 C W.N 481*5 

Ind. Gas. 579 ; 6 P.R. 1895 ; Cons., 10 O.G. 263 ; D., 2 H.L.T. 339 (340).] 

The facts of this case were as follows : — 

Mn Jc.° LallDas and others obtained a decree against 

tha ^ mortgage bond for a sum of Rs. 16,603. On 

Godft r Bhokola Das applied, under s. 232 of the 

one ot Livd Procedure, to execute the decree, claiming as a transferee 

Jan assignment from the decreo-holdors. On the 27th of 

aouary 1838, there [389] being no opposition, the name of Bhokola Das 
as substituted as decree- holder, and notices under s. 248 of the Code of 
wil procedure were issued. On the Sch of March 1888 the ejiecution was 
19^yr°“’ restored on the application of Bhokola Das on the 

^td March 1888, and execution then proceeded. On the 16th May 1888 
ne mortgaged property was put up to sale, but was not sold, and subse- 
quently the execution case was struck off on the 29th May 1888. 

, 24bh November 1888 the Court executing the decree found, 

th of Balkishen Das and others who had attached the decree* 

nat Bhokola was merely the benamidar of Peary Lall Das and others* 
^ue original decree-holders. On the 29bh of November 1890 Bhokola 
PPiied to execute the decree against persons who were alleged to be, but 
era not ip fact, the legal renresentatives of Dulari Koer. On (Slsfc 
anuary this application was admitted as a fresh application for execution 
apa notices were issu ed under ols. (a) and (6) of s. 248, Code 'ojf Civii 

o„.* Appeal from Or^r No. ll of 1992 against the order of Bab'u Jadoo Nath'Das 
«abocdmataNj)|dga of Bichat, dated 26th of September 1891. . o ly ^ * 

(1)9 0/ 633. ’ (2) 16 0 365.’ (3) 5 G.L K flaai 7 i ' 

(4) 4 BlL.K. App, 40. (5) 14 B.L B. 425^ note = 19 W.R. ^2651 0 iK' 
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Procedure. On the 31st of March 1891 the Court refused the application 
on the objection of the alleged representatives. On the same day 
Balkishen Das and others, representing that they 

decree of Peary Lall Das and others, applied for time, so that the objeo 

tions of the alleged representatives might be d>sp°sed of ^he'r 

but such application was refused on the ground that Balkishen Das and 

others were not parties to the proceedings. 

On 2l9t July 1891 Balkishen Das and others formally applied, under 
s 232 of the Coda of Civil Procedure, bo execute the decree against the 
proper representatives of Bhokola. and put in a 

Speary Lall Das and others and an agreement by Bhokola in which the 

latter disclaimed all interest in the decree. . j j i. i70 

The lower Court held that this application was barred under art. 
of scb. II of the Limitation Act. Against that decision Balkishen Das 

and others appealed to the High Court. t uu »rvr^ai 

Mr. Jackson and Baboo Karima Stndhu Mukerjee, for the appel- 

lantB^S^^^ Sir Grijffith Evans, Baboo Degambur Chatterjee and Babon 

UmakaliMookerjee, ior t,he respondents. 

The following cases were referred to during the arguments 
y.Abedooliah (1) . Denonath Chuckerbutty v. Lallit Coomar Gangapadhya 
Mungnl Pershad Dichit v. Grija Kant 

V. Alta/ Hossein{4:), Mohabir Singh v.Bam Bagho7oan Ghowbey p,Gjm^ 
Pershod Bhoomick v. Debi Sundari Dabea (6), Bern Ckundra Ghowd^ v. 
Brojo Sbonduree Dcbee (7), Abdul Eureem v. Chukhun (8), Amtrumssa Chorny 
dhrani v. Ahsanullah Ghowdhri (9). Issurree Dasseev. Abdool Khalak KIW, 
Autoo Misree v. .Bidhoomokkee Dabee (11), Chandra Prodhanv. Oo^ 
Mohwi ShahaiA^D.Purna Chandra Roy v, Abha^ja Ghandra Boy Ud;, 
Nadir Ilossein v. Pearoo Thovildarinee (14), Gour Sundar 
Chundcr Chowdhry (15). AsgarAliv. Troilokyanath Ghose W), Kunnt 
Mannanv. Seshagiri Bhakthan (17), -Ramanandan Ghetti v. 

Shervai (18), Bari v. Narayan (19). Lachman Bibi v. Patm 
Lachman v. Thondi Ram (21). Ram Bakhsh v. Panna Lai (2^. Ba% 
Balkishen v. Bai Sita Ram (23). Stowell v. Ajndhia Nath (24), Sheo Prasad. 
V Bira Lai (25). Abd^U Majid v. Muhammad FaizuUah (26). 

The judgment of the Court (MacPHERSON and BanebJEE, JJ.) was 

as follows : — 


JUDGMENT, 

The appellants, who are the purchasers of a decree, contend the Sub- 
ordinate Judge was wrong in holding that execution was time-barrea 

under art. 179 of the second schedule of the Limitation Act. 

[391] In January 1885 Peary Lall Dass and two others obtained tna 
decree in question against Dulari Koer. The decree was obtained on a 
morbgage-hond for a sum of Bs. 16,603, and the amount now said to do,. 
due is something over Rs. 23.000. The execution proceedings have ^ 


(I) llO.ti.R. 979. 

(4) to 0. 541. 

(7) SC. 89. 

(10) 4 0. 416. 

(IS) 4 B.L.E. App. 40. 
(15) 16 0. 355. 

(IS) 6H. 250. 

(81) 7 A. 383. 

<24) 6 A. 255. 


(3) 9 0. 6S3. 

(5) 11 C. 150. 

(8) 5 C.L.B. 253. 

11) 4 0. r>05. 

14) 14 B L.R. 425 note 
:i6) 17 0. 631, 

19) 12 B. 427. 

122) 7 A. 467. 

(26) 12 A. 440. 


(31 8 0. 51. 

(6) 11 0. 227. 

(9) 13 C.Ij.R. 18. 
(12» 14 0. 385. 

19 W.R. 256. 

(17) 6 M. 141. 
(90) 1 A. 610. 
(23) 7 A. 731. 
(96) 13 A. 80. 
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wh^nh .-a Second Subordinate Judge of Mu^^affarpur, 

wbioh 13 the Court which passed the decree. 

fl December 1887 Bhokola Das applied, under s. 232 of 

the Oivil Procedure CDde, bo execute the decree, claiming as transferee 
under a written assigumeub from the decree-holders. The notices pres- 
cribed by that section were issued, and. no opposition being offered, the 
bubordmate Judge directed, on the 27bh January 1888. that Bhokola’s 

name should .be substituted as decree-holder, and tiiab tiie notices pro- 
scribed by s. 248 should issue. After service bad been roporhod. tlio case 
was struck off for default on the 8bh March, but was restored on Bhokola’s 

1 March. Execution then proceeded, and on the 

Ibbh May 1888 the mortgaged property was pub up to sale. There were, 
however, no bidders, and as no further steps were taken, the execution 
case was struck off on the 29ch May 1888. 

Shortly either before or after this --it is not clear whicii— the decree 
wasattached in the Court of the District Judge bv the appellants, who 
alleged that Bhokola was merely the benamidar of the decree-holders, 
and on the 24th November 1888. the Judge found this allegation to be true. 

Nothing further was done til! the 29th November 1890. when Bho- 
ola again applied to execute the decree again.sb persons who were 
alleged to be. bub were in f.acb not. the legal representatives of Dulari Koer. 
then deceased. On the 3lsb January the aoplicabion was admitted as a 
fresh application for execution, and notices issued under els. fa) and (6) 
of s. 248. The alleged representatives came in, and on their objection 
that they were nob the legal reprosenbabives of the deceased judgment- 
debtor. the Subordinate Judge, on the 21sb March 1891. refused the 
application. On the same day the appellants, representing that they had 
purchased the decree of Peary Das, applied for time, in order that, the 
objections of the representatives might be disposed of in their presence, 
but the application was refused on the ground that they were not parties 
to the proceedings. 

[392j On the 2l3b July 1891 the appellants formally applied under 
3. 232 to execute the decree against the proper representatives of Dulari 
Koer, and they put in the deed of assignment by Peary and an ikraniavia 
by Bhokola, in which he disclaimed all interest in the decree, and admitted 
that it had been only nominally transferred to him for the purposes of 
defeating the claim of the attaching creditors. 

The Subordinate Judge bas held, on the facts as above stated, that 
the last application is time-barred, an objection to that effect having been 
taken by the heirs who camo in on notice under s. 248. He holds [citing 
Denonath ChuokerbiUty v. Laliit Coomar GangopadhyaiX) and Gour Sundar 
Lahiri v. Hem Ohunder Chowdhry (2)J that the applications of Bhokola 
as benamidar of the decree-holders were nob applications in accordance 
with law within the meaning of art. 179 of the second schedule 
of the Limitation Art, and that putting them aside more than three 
years had elapsed from the date of the decree. He also holds that, 
even if the earlier applications were good, the application of the 19tb 
November 1890 was bad, because it was made against persons who were 
not the legal representatives of the deceased judgment-debtor, and that 
patting it aside more than three years had elapsed from the 29bh May 
1888, when the execution case was struck off. 


(1) 9 0. 683. 


(9) 16 C. 365. 
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The two cases cited are, we think, clearly distinguishable from the 
present case, on the ground that the applications there relied upon and 
which the Court had to consider were male by a benamidar whose posi- 
tion as transferee was not recognised, and who was not allowed by the 
Court in the discretion vested in it to execute the decree. In the first 
case the application was opposed by an attaching creditor, and the ap- 
plication was withdrawn without any order b.^ing made upon it ; in 
the second the learned Jadgjs. speaking of the applications, with which 
they ware dealing, say chat in none of those aoplicatioos was any further 
step taken towards execution of the decree or any order made for substi- 
tution of the name of the assignee. It was held in each case that the 
applications were not in accordance with law within the meaning of 
art. 179, and, if we may say so, rightly, as the applioaobs without the 
permission of the Court could nob represent the decree-holders and 
[393] had no status under s. 232. The decisions were, no doubt, based 
on a broader ground and professedly followed the earlier case of Abdul 
Kureem v. Ghukhun{\) decided by Mibter and Tottenham, JJ. This case 
was the converse of the one before us. There the decree-holder transferred 
his decree bo A in the name of B who applied for execution, and had his 
name substituted, hue did nothing more. Sometime afterwards A as the 
real transferee applied for execution ; the application was refused, but a 
subsequent application to the same effecc was allowed. On B s admission 
that he was a benamidar, io was necessary, in order to avoid limitation, to 
bring in A’s first application which had been refused, and the learned Judges 
bold that it was within the purview of s. 232 and. therefore, in accordance 
with law, and they did so on the broad ground that a benamidar was nob 
a transferee within the naeaning of s. 232 and had no status at all under 
that sectioo, even if the Court allowed him bo execute the decree. Bub as 
nothing in that case turned on the application of B, it was unnecessary bo 
consider the effect of that application, or of proceedings in execution taken 
under it with the sanction of the Court. All that was actually decided 
was that there being an admitted transfer of the decree to A or B, the 
application of A, the real and admitted transferee, was a good one. We 
think we need give to the decision no wider effect. The quosbion whether 
an application for execution by the real transferee of a decree, where the 
transfer is made benami and the apolication is nob allowed, will keep the 
decree alive, and whether the transferee is entitled to execute the decree 
when objection is taken to his right bo do sc and the Court finds that he is 
a mere benamidar, is quite distinct from the question whether an applica- 
tion for execution bv an alleged transferee of a decree who is allowed by 
the Court to carry on the execution, and who is afterwards admitted or 
proved to be a mere benamidar will keep a decree alive, and an answer to the 
former in favour of the real transferee, does nob. in our opinion, neces- 
sarily involve a negative answer bo the latter. The former question was 
the only one which the Court had to consider in the case of Abdul 
Kureem v. Chukhun, whereas in the present case we have to deal only 
with the latter. 

[394] It was held io Puma Chandra Roy v. Abhaya Chandra Roy 
that a benamidar could execute a decree, and this case goes very much 
further than we need go. The only case we can find that deals directly 
with the question now before us is the ease of Nadir Hossein^. Pear^ 
Thovildarinee (3). In that case it was held that the proceedings taken by 


(1) 5 C.L.R. 253. (2) 4 B.L.R. App. 40. (3) 14 B.L.R. 425 note- ih W.R. 355. 
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Thr?wf “nf 'Th'' deoree would keep the decree alive. 

the case as regards the execution were very similar to the 

to anoi ^ decree-holder had nominally transferred the decree 

WmseU Th decree-holders against 

himself. The benanudar took some proceedings in execution, alchough bis 

application to execute was subsequently disallowed on the ground that he 

tlk«n t ^ Kerao and Pontifex, J.J., held that the orooeedings 

decree alive, and they overruled the objection that the 

the decree^ ^ Person legally and rightfully entitled to 

These cases were, it is true, governed by the Code and the Limita- 
tion Act of 18o9, bub there is. we think, no substantial change in the law. 
Sections 207 and 203 of the Code of 1859. and ss. 230-232 of the nresent 

fk u ij ® that an aoplication for execution should be ma-ie by 
the holders of the decree, or (with the sanction of the Court) by the per- 
son to whom It has been transferred by assignment or by operation of 
law, and a person who is a transferee within the meaning of the one is 
certainly a transferee within the meaning of the other. Nor has art, 
1/9 of toe Limitation Act made any real change in this resnect. The 
words in accordance wir.h law mean, as wa understand themjn accord- 
ance with the law relating to the execution of decrees, and it cannot be 
said that a person who executes a decree with the permission of the 
Oourt-~a permission which the Court is expressly empowered to give — is 
not doing so in accordance with law. What he does, whether he is the 
beneficial owner or not, is as between himself and the judgment-debtor 
perfectly good for the purpose of the execution, and all that is required is 
that it should be done in accordance with law. 

[395j Under s. 232 the Court, after giving notice to and hearing the 
objections (if any) of the decree-holder and judgment-debtor, has an 
absolute discretion to allow or to refuse to allow execution to proceed at 
the instance of a person to whom a decree has been transferred by an 
assignment in writing, and as between the decree-holder and the judg- 
ment-debtor the effect of the sanction is, it seems to us, to place the 
person who acts under it and proceeds with the execution in the place of 
the decree-holder for the purpose of the execution, whether the transfer 
18 real or nominal. The legality of tbe proceedings taken in pursuance 
of an application made and allowed under s. 232 must depend not 
On the reality of tbe transfer, bub on the sanction accorded ; and 
if the result was to obtain satisfaction wholly or in part, we know 
of no authority for the proposition that the proceedings would, as 
regards the judgment-debtor, be invalid, merely because the person 
at whose instance they were taken with the sanction of the Court 
turned out to be a benamidar of tbe decree-holder. It was in this case a 
mere accident that tbe property, when put up to sale by Bhokola, was not 
•sold. It may be that the Court would not and should nob accord sanction 
under s. 232 if it knew that tbe applicant was a benamidar ; but in the 
absence of objection it can have no knowledge on this matter, and it was 
not, we think, intended to in any way limit its discretion or invalidate on 
that account what has been donennder the sanction. The object is to obtain 
satisfaction, and tbe jadgment-debtor gets the full advantage of what 
IS realized from him. Nor is the intention of the decree-holders to commit 
a fraud on a third person any reason for enabling the judgment-debtor, 
by ignoring tbe acts- of tbe benarmdar, \o escape payment of a just 
‘Osbt, Mpeolally vtheut as in this case, to give effect to the judgment-debtor’s 
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objoction would ba to enable him to defeat the claim of the very persou 
whom it was the original decree-holder’s ioteacion to defraud. . 

When, therefore, a decree is transferred (really or Dominaliy) by 
assignment in writing, and the ostensible transferee executes the decree 
with the permission of the Court, the proceedings taken and the applica- 
tion on which they are based, are. we think, in accordance with law as 
between him and the judgment-debtor, although he may be merely a 
benamidar, and this is all that is required to keep [396] the decree alive. 

It would certainly be anomalous if a person who purchased a decree from 
a ftgwanudar. under circumstances which would give him a good title as 
against the real owner, could not take advantage of the proceedings 
which the benamidar had taken to keep the decree alive against the 
judgment-debtor, and the real owner, if there was no fraud on the judg- 
ment-debtor, would be in no worse position. 

We must hold, therefore, that Bhokola’s applications of the ytn 
December 1887 and the 17th March 1883, which led to the properties 
being nut un to sale, were in accordance with law within the meaning of 
art. 179, or had the effect of keeping the decree alive. The same eflect 
must also be given to the application of the 19bh November 1890, so far 
as the irwamf question is concerned, as it was made by a person w o 
had been executing the decree under the sanction of the Court which was 

still in force. . _ ,. .. 

It remains to consider whether the last-mentioned application was- 
hed on the ground that it was made against persons who were not the 
legal representatives of the deceased judgment-debtor. There is no 
reason to doubt that the application was bona fide and that the 
cited were bslieved to be the legal representa'.ives. ^ They ware in fact tJi© 
reversionary heirs, although the proner representative was the daug ©r 
of the deceased judgment-debtor. We think the mistake does not lovali- 
date the apolicatioo, and that, even if it could not be properly regar e as 
an application under s. 234 by reason of the mistake, it would still be an 
applicatioo to take a step in aid of the execution. There might be a tea 
sonable doubt as to who the legal representatives were and no 
could be followed than to cite the persons who were believed to hold tnas 

position. . u ;i 

It was contended for the respondents that the appellants bad no 

locus standi under s. 232 or any other section of the Code, as they 
claimed as transferees, and the Court had not recognized them as 
made any order allowing the decree to be executed at their instance. 
respondents did nob, however, contend in the lower Court that the dec- 
ree had not been transferred to the appellants, or that the latter shouin 
not be allowed under s. 232 to execute it. Their contention was tha- toe 
decree was time-barred. This was the question they raised, and 
[897] Court, at their request, considered and determined, and haying 
determined it in their favour, the Court could not order that executioa 

should proceed. We see no force in this contention. , cs u Ai. 

We must, for the reasons given,' set aside the order of the * 

nate Judge refusing to allow execution on the ground that it is banred unde 
art. 179 of the Limitation Act. It is said that other objections war 
taken which have not been disposed of. If this is so, the ^ 

Judge must, of course, dispose of them before making an order 

execution. 

The appellants wiLl get their costs in this Court. 

Q 3 Appeal allowed. 
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Bo/ore Mr. Justice Norris and Mr. Justice Macpherson. 


Sajkdur Raji {Defendant) o. Biidyanath Deband others 

{Plaintiffs).^ [2od September, 1892. J 


Proce lnr4^ C<Mi^ (Act XIV of 18S2i 
Mokfint — Trust for •* Pulic purposes — 


33. S'iO^Suit to 
“ Xutnerous parties.^' 


remote a 


Tb6“aam>roi»^rb.9s”m»o5i0Qcnns. 30oftheCide of Civil Procodure 
zneaQ parties capable of bam^ asoertaioad. 

Two plaintiffs iiutiluted a suit, OQ bohHf of tUomsolves and 42 other persona 
named IQ a sobedule totho plaint, agnnst a mobunt of an akhra to have certain 
alienations of pr>pacty beiongiug to the idol set aside and the mobunt removed 
on the ground that he was wasting the idol’s property and sotting ud 
an adverse title to it, an l to have another mobunt and trustee of the pro- 
perty appointed in his pi ice. Tue plaintiffs alleged that they and the 42 
others namad in the sohelule were in tbehihit of worshipping the idol or of con- 
tributing t) ths wirsbio an i -’xpinses of it. but it was cloirly established by the 
evidauoa that any Hindu wh^chose was at liberty to give puja or render servioe 
and worship, and that others than the plaintiffs and the 42 psraons oamef in fact 
did so, and chat che pUiutiffi an I che persons named were, therefore, not the only 
persoasintarested in thjsuit. T.is o! lianffs applied for aui obtained Dave to 
institute the suit un ler th > provisions of s. 30 of the Code. A decree having been 
made in their favour on appeal — 


HsfJ, that the suit wis not one to which the provisions of s. 30 were applica- 
ble, as the parsons inierestad therein, not being the whole Hindu [398J com- 
munity, wire incipable of ascirsammiot. aodthit the suit was one lo which 
the provisions of s. 539 of tbs Cols applied, the !*ait being one based on the 
exiscancs of a trust for public religious p-irp ises and upon a breach of that trust 
and for the aocointra me of a now trus’.eo. and bain? such should have beou 
dismissed, not having baea broughc iu tha District Court or with leave of the 
Oolleotof. 


33 0. 739-10 O.W.N. 531 ; 3 0.0. 299 (303) ; F., 24 C. 418 (428): 78 P.R, 
1907=131 P.W R r)07(3'ioi = l93 P.L R. 1903; Appr.. 2 C L.J. 460; R., 20 
A. 46= 17 A.W N. 210; 21 B, 48 ; fj.H R. (1893—1900) 645 (647J ; 9 M.L.J. 93 
(97) ; D. and Dlsappr.. 33 0. 905 (913)= 10 O.W.N. 867,] 
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This suit; was brought by Bvidyanath Dab and Radha Ram Dhar on 
bobalf of themselves and forty-two others, whose names and addresses 
were given in a ssheduLe to the plaint, and the plaint was presentad on 
the 4th January 1890 in the Court of the Subordinate Judge of Sylhet. 
It appeared that there was a defioiency in the stamp duty of Re. 1-14 
on that date, and on the 6tb January, after this deficiency had been 
made up, an order was passed granting the plaintiffs leave to join their 
several causes of action un ler s. 41 of the Code of Civil Procedure, and 
also leave under a. 30 to institute the suit on behalf of themselves and 
the 42 persons named in the schelule, and it was also then ordered that 
on the fees being deposited, the notices under the section should be served 
on those persons. 

The plaint alleged that the two plaintiffs and the persons named in the 
schedule were now and then in the habit of worshipping and rendering 
service to an idol Narsingha, and of contributing to the worship 
and service thereof; that certain moveable and immoveable property 
Apaoified in two schedules annexed thereto belonged to that idol ; that the 


* Apodal from Ocigiaal Dboccc. No. 169 of 1691, against the decree of Baboo Atool 
Ohaodra Ghoss, Subordioate Judge of Sylhet, dited the 26th February 1691: 
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service and worship of the idol was performed oat of profits of the immove- 
able properties, and that the immoveable properties were 

service and worship, that defendant No. 1 was the mohunt of the akhra 

(temple, etc.): and had been placed in charge of all properties, and used to 
manage and look after them, and that he wasm possession of them on be- 
half of the idol. The plaint went on to allege tnat, although defendan 
No. 1 had no right of his own in the immoveable properties, he and detend- 
ant No 2 had colluded together for the purpose of extinguishing the rights 
of the idol, and that defendant No. 1 had executed a kobala on the 
4th Choifcro 1281) (17th March 1833) in respect of some of the imtnoveable 
properties. an<l two mortgages, dated respectively the4bh Gnoibro 1239 and 
1 st -^ssin 1291 flGth Seotember 1834), in respect of others, m favour of 
defendant [399] No. 2, and that the latter had obtained a decree on the 
31st May 1337 on those two bonds which he was proceeding to execute. 
The plaintiff-s also alleged that defendant No. I was nob a fit and proper 
person to continue to act as mohunt, and that he an I the other defendant 
were wasting the property of the idol and were setting up a title on 
behalf of defendant No. 1 to the other prooerties. Tnoy 
prayed that, the properties sot out in the schedules might be declared the 
property of the’idol; that the kobali and the two mortgages and the 
decree passed thereon might be declared inoperative as against its rights; 
that defendant No. 1 might be removed from his o£Qce of Mohunt and 
some competent person appointed in his stead as trustee for the manage- 
ment and protection of the property, and that possession might be given 
to the person so appointed. 

On the 6th January 1890. after the leave above referred to was 
given. an application was made for a temporary injunction restraining the 
sale of the properties in execution of the mortgage decree, and an order 
was passed, which recited that the suit had been filed that day. and 
granted the application and restrained the sale for a period of three 
months, or until the disposal of the suit. 

The suit was nob contested by defendant No. 1, but defendant No. 2 
filed a written statement in which, inlar alia, he pleaded that 
iffs could not maintain the suit ; that it was not a suit to which the 

provisious of s. 30 were applicable, as that section did nob aopl^y bo a 

small number of persons or limited number of plaintiffs ; that the suit 

had not been brought on behalf of all the persons interested therein, and 

that leave under s. 539 of the Code and Act XX of 1863 should have been 

obtained to institute the suit. , , • t ii-a 

The written statement pub forward other grounds of defence to tne 

suit, which it is immaterial for the purpose of this report to notice, having 

regard to the decision of the High Court. 

Twelve issues were fixed tor trial, of which those that are material 
are set out in the judgment of the High Court. 

The Subordinate Judge decreed the suit in favour of the plaintiffs, 
and defendant No. 2 thereupon appealel to the High Court. 

Numerous points woi-e raised and argued at the hearing of the appeal, 
but the judgment of the High Court readers it unnecessary [409] to refold 
to any other question than the ap pUcabiliby of s. 30 of the Code to the sui • 

The nature of the evidauco bearing on that question and the judgment 
of the Subordinate Judge, together with the arguments advanced 
hearing of the appeal, are sufficiently stated in the judgment of the HiB 
Court. 
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If GAosc. Baboo Tara Kishorc Chowdhry and Baboo 

Mohiny Mohan Boy, for the appellant. 

Bab JO Tarak N ith Palit, for the I'espondont 

The following oases ware cited during the hearing of the anneal ; — 
rt Shah V. Dianat-nl-lah i?cf;(l). Raghubar 

(2). Ja« AH V. Rim Nath Miindul (3>, 

Gancs/i Tamfeeiar V iafr/iwirant Gorna/raw (fi). 72 , v, 

STm/ma;* Gouind (7). The AUorncy-Genetal v. /^sk 5 College, Oxford (8) 
So»wfMn v. Juggntsoondree Dossee (9). Ram Coomar Paul v. Joaender 

JSat/iPaiU (10). and Brojo^oondery Debia v. Luchmee Koonwarce (11). 

tor the respon lent— P^i«c/i Cowrie Mull v. Chumroo Ball (12), Kalcc 
OA?<r?i Girt V. Golahi (13). F.ikurudiu Sahib v. Acke.ai (14), 

^afaryab Ah w. Bakhtawar Singh Ho), Narayau v. Chintnman (IG). 
^dhabai kom Chnnnaji Sail v. Chimnnjt bin Ramji Sati (17) In re Mohnn 

iin( (18), Radha Mohun Mundul v. Jadoomonec Dos> 

see 19), and Kalidas Jivram v. Gor Parjnram Ilirji (20). 

[401] The judgment of the High Court (Norris and Maci'HER- 
SON, JJ.) was as follows : — 
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JUDGMENT. 

The facts out of which this appeal arises as gathered from the evi- 
dence upon the record, and the statements of the learned pleaders for the 
parties, are these. 

In the town of Sylhet there is an akhra of the idol Narsingha. This 
akkra is very old, bub when it was founded or established, or by whom, 
does not appear. 

The mohunt of the akhra has, up to the date of the institution of 
this suit, always been a Baisnab of the Ramayat sect; but every Hindu 
who pleases can worship in the akhra and render service bo the idol, 
and many persons residing in the neighbourhood of the akhra other than 
fche plaintiffs and the forty-two persons on whose behalf the suit is 
brought, do as a matter of fact worship therein and render service to the 
idol. 

In the year 1263 (B.S.) one Bala Bhadra Das was mohunt of the 
akhra, and on the 6ch Chaitra of that year, corresponding to 18bh March 
1862, he mafie a will which is in the following terms : “ This will is exe- 

cuted by Bala Bhadra Das, mohunt of the akhra of the idol Sri Sri Nar- 
ciog, inhabitant of Kasha, S.vlhefc, Mahala Kaligbat, in favour of you Ram 
Krishna Das Baisnab and Ram Govind Das Baisnab, inhabitants of the 
same bo the following effect: — That being in possession of the land of 
the akhra of the aforesaid idol and of the land on the side of the river 
Sarama and of the undermentionod rent-paying and rent-free lands, 
appertaining to taluk Sonandpuran and others in pargana Banant, and 
pargana Bade Diorain, and pargana Ichhamati, and the moveable proper- 
ties of the akhra under the dead of hiba executed without any considera- 
tion on the 23rd Assvin 1260 B.S., and signed by my guru. Doyal Das 
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Mohunt and also of the lands purchased by me and 

„bl'e properties I have bean dear and 

As I am old and in6rm and as you, Bim Krishna Das. are my dear ana 

Kreat friend and as you, Ram Gnvind Das, are ony favourite disciple, and 
quite competent to perform the puja and sheba, I 

nueatht) von to day for the due parforonaoce of the sheb^ and pM;a m 
future alUhe lands mentioned in the said hiba and my self-acquired land 
as ne; schedule mentioned below, [102] and ali the moveable 
lyinein the akhra on this condition, that on my demise you shall take 

possession of all the moyeable and T^e idoL 

your disciples in succession shall perform the and 

Ld being entitled to and possessed of the jamas of the 

after having them transferred to your nances, you '"'ll ‘^®4\t«eof 

the puia of the idol established in the said akhra with the profits theraot. 

None of my other disciples shall have any claim thereto I duly make over 

to you ali the deeds and dooumsnts I have i-egu'ding the s^d lands, etc. 

To this effect I execube this will, dated the 6th 1^68 B.S. 

Amonfist the properties menticned in the schedule are taluk No 224 

hissa Sunoa E.am H-ipram. paraana Ichhamati ; taluk N^o. 221, Sa 

Ptiran. parpana Ichhamati ; taluk No. 223, Doyal Singh, ^A^faluk 
Ichhamati taluk No. 222, Mukta Haris, pargana Ichhamati ; and talu/c 

No. 75, Baraoari, pargana Ichhamati. ^ hean 

The hiba alluded to by Bala Bhadra Das m his will as having been 

executed by his Doyal Das Mohunt. is not on the record and whe 

ther the above-mentioned properties were comprised therein or 

selt-acnuired lands of Bala Bhadra Das, does not appear The defendant 

No. 1 succeeded to the mobuotship of the akhra on 

Bhadra Das. On 4th Chaitra 1239, corresponding to 17th March 1883. 

the defendant No. 1 sold to the defendant No. 2 a portion o' 

224, hissa Sunna Ram Rupram, for Rs. 600 ; and on the same 
mortgaged portion of taiaks No. 221 Smanda Puran No. 223 Doy^ 
Singh, No. 222 Mukta Haris, and No. 75 Biranari, to 
secure Rs. 800 ; and on the 1st Aswin 1291, oorresoon.ling to 16th Sj^ 
tember 1884, he mortgaged further portions oi taluks No. 221 B 
Puran and No. 223 Doyal Siogh to defendant No. 2 to secure Rs. 600. 

The defendanb No. 2 sued oo bis mortgage-bonds and obbamea a 

ex parte decree on Slst May 1887. his 

On I4th August 1839. defendant No. 2 applied for 
decree, and on 20th September 1889. sale proclamation 
issued, fixing 3rd November 1839 as the date of sale °'^® ^ ® 
premises; the sale was subseq^entlv. on the application of *^"0 30 6 - 

debtor, defendant No. 1, postponed [ 403 ] until 4bh no- 

on 6th January 1890, after the filing of the plaint in this suit, a temp 
rary injunction was granted staying the sale tor a further period o 

mooths, or until disposal of the suit. . u t been 

The plaint in this suit, which we think we must hold “^7 , .u^ 
filed on 6bh January 1890. after leave obtained uodsrss. 30 and 44 ^ 

Code of Civil Procedure, alleged that the plaintiffs and forty-two , 
persons, whose names and addresses are set out in sch. I, are m 
of worshipping the idol Narsingha or of contributing to the worsnip 
service thereof ; that the immoveable and moveable properties P ^ 
in sobs. 11 and III belong to the idol: that the defendant ^e 
is V-i.- mohunt of the akhra, and as such mohunt is In posses his 

said properties on behalf of the idol ; that although he had no right o 
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4th executed kobala (the 

^ defondaut No. 2 in reepeofc 

4tb mortgages (those of 

dfinr«of?K ? respect of others; that a 

^decree (that of 31st May 1887) had been obtained on the mortgages 

wat ahnw a sale proclamatioo issued ; that if the kobala 

Tnl t*? "" f mortgaged properties to be sold, the service 

. Vt stopped ; it was alleged, too. that the 

mohont*^^ ^ ^ person to bo continued in the office of 

The relief claimed was a declaration that the immoveable and 
moveable properties specified in sobs. II and III were the property of the 
aoi , a declaration that the kobala and the mortgages executed bv defendant 
no. i m fyourof defendant No. 2, and the execution proceedings taken 
upon the decree obtained upon the mortgages, were inoperative as against 
tne Idol ; the dismissal of defendant No. 1 from the office of mobunt of 

the aAAra and from the management of the property of the idol, and the 

appointment of some competent person as mobunt of the akhra and 

trustee of the property of the idol in the place of defendant No. 1. and an 

Wder for the transfer of the property covered bv the kobala and mortgages 

^m the defendants to the person who might bo appointed mobunt and 
trustee. 

[404] The defendant No. 1 did not defend the suit. 

The defendant No. 2 pleaded that neither the plaintiffs nor the forty- 
two persons named in sch. I of the plaint bad any right of suit ; that the 
suit was not one to which the provisions of s. 30 of the Code of Civil Pro- 
ooduro were applicable ; that if its provisions were applicable. leave bad 
not been obtained under it, nor was the suit brought on behalf of all the 
parties interested therein; that leave to bring the suit ought to have been 
obtained under s. 539 of the Code of Civil Procedure and under the provi- 
wons of Act XX of 1863; that the plaintiffs were benamidars of defendant 
No. 1 ; that there was misjoinder of parties and causes of action ; that 
defendant No. 1 had rights of his own in the taluks Nos. 224, 221, 223, 
222 and 75, that the said taluks did not belong to the idol ; and that 
defendant No. 1 had upwards of 12 years before suit sold portions of the 
said taluks to other purchasers who were in possession. 

Upon these pleadings the following issues, inter alia, were framed : — 

1. Whether the plaintiffs and the persons named in sch. No. 1 of 
'the plaint are competent to bring this suit? ” 

2. '* Whether the persons named in sch. No. 1 of the plaint are 
the persons contemplated under s. 30, Civil Procedure Code ?” 

3. “Whether plaintiff’s claim is tenable without obtaining permission 
under s. 539, Civil Procedure Code, and under the provisions of Act XX 
of 1863? ” 

4. “ Whether the plaintiffs are benamidars of Bam Govind Baisnab, 
defendant^ No. 1, the judgment-debtor ? ” 

5. “ Whether the suit should fail for misjoinder of parties and causes 
•of action ? ” 

6. “ Whether the plaintiffs or the persons alleged by them are the 

only persons entitled to worship or help in the worship of the idol 
Narsingba?” 

”■ /Whether the properties mentioned in sobs. II and III of tho' 
mint belonged to the idol Narsingba, and whether defendant No. 1 held 

them as trustee ? ” 
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8 “ Whether the disputed lands appertaining to eaiiilfcs Nos. 221,. 

222. m 22. 

Trjsubo”^":’; Judg^^s decision on the first and second issues is 

The phaintiffs have obtained permission of the 
of the Civil Procedure Code, to prosecute this suit. Tbis. I thmk, is 
case which cornea under that section. Numerous are the ^ 

have interest in the subject-matter of =®®Thoy are“ ffiSdt rf 

iu the plaintiffs to bring and maintain this suit, ^ey are Mmdas 

the sect who frequent the akhm and worship Narsingha 

oraver in the temple, and are interested in the preservation of the pro 

perty dedicated to the idol out of the rents and profits 

of worship is kept in repair and order, and numerous rites and ceremonies 

and festivals are performed.” . x Ar^ ■ “ Af'fe XX of 

Upon the third issue the Subordinate says .— Act XA 

1863 was passed to enable the Government to divest XIX 

ment of the religious endowments that were vested in them by Reg. XIX 
S I flin nf the and s. 539 of the Civil Procedure Code relates 

to \^ru8t properties^ created for public charitable or religious purposes. 

These properties are private debutter properties. , 

Upon the sixth issue the Subordinate Juage found that 

proved*^that the plaintiffs worship and help in them 

Narsingha Debta ; there is no satisfactory proof of otheia being 1 

thrfi^dilg'oVtte fove^th issue is as follows -Schedule III of the 

plaint enumerates utensils, instruments, and chests. 

Leping them. The utensils and the musical instruments are used for wa 
worship of the idol. Defendant No. 1 does not claim them as his own. 
does defendant No. 2 set up any right in them. From thewd 

Bhadra Dae Mohuut. it appears that the ^ jjaffl 

longed to him and he dedicated them to the idol Narsingha Debta. Ba , 

Thw 1406] were enjoined and directed by the will to manage the P 
nerfcv for the idol and devote the income to the worship of the idol. » 

rent of those properties as shehatt, trustee or mohunt o 
Narsingha Debta, and he has dealt with the properties as such. ^ 

With regard to the eighth issue the Subordinate ^ 

Defendant No. 2 could not show how defendant No. 1 
221. 222. 223. .224 and 75. He might have sold some ® ^ «am 

his own private property. It does not stop plaintiff from proving ^ ^ 

Govind got them bv will from Bala Bhadra, and that ho was m 

trustee or shebait 6f the idol Narsingha Debta. A.f.ndini 

Upon the ninth issue the Subordinate ^^^S® *^*^5*^ “®j!®rthia 0 ' 

No. 1 has been gUilby of wafe points oiit that he has ma^e n 

tior to being removed from office. ^ - «r.nW'‘to iJ® 

Tt appears .that one. Gour Mohan Das Baisnab has apP“® - . 

wt)- 1 . titaa in thd t>lhC9 of defendant No. 1. 

that he was a fit person; and the decree of the Subordma e 

appoinOed him. 
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J appaaled. On the bearing of the appeal the 

mam grounds urg^ by Dr. Rash Behan Ghose were first, that the pro- 

.h- Procedure were not applicable Ta 

suit of this nature and character. Second, that even if such provisions 
were applicable leave under s. 30 was not obtained before the institution 
of the suit, that if they were applicable, yet the suit ought to be 

msmissed, as the evidence conclusively shows that it was not brought on 
^half of all the parties interested. Fourth, that the will of Bala Bhadra 
IJasdidnot operate as a valid dedication of the lands mentioned in the 
schedule thereto to the use of the idol ; that upon a true construction 
^the will it ought to be held that they were given to the defendant No. 1 
u'^ trust or subject only to a charge for the expenses of the wor- 

ship. ifth, that even if the wilfoperated as a valid dedication of the lands to 
the use of the idol, there was no evidence that the lands comprised in the 
appellants’ kobala and mortgages formed part of the lands so dedicated, 
that the suit was not maintainable without leave obtained under 
k u ‘ Civil Procedure or under Act XX of 1863, 

Seventh, that the evidence established collusion between the 
plaintiffs and defendant No, 1 ; that on a proper consideration of the 
evidence the lower Court ought to have held that the suit was really 
brought by defendant No. 1 with the object of defrauding his creditors and 
defeating the just claims of defendant No. 2. 

In support of his second contention Dr. Rash Behari calls attention 
to the fact that the plaint purported to have beeu hied on the 4th January 
1890, and that leave under s. 30 was not granted until 6th January 
1890. No doubt there is an impressed stamp at the top of the first page 
of the plaint bearing these words : " Sub-Judge's Court, SylheD, filed 
4th January 1890, ” and underneath are the initials “ J. K. C.,” which 
are those of the Subordinate Judge. A refereuce to the order sheet, 
however, shows that when the plaint was first presented there 
was deficiency in the court-fee of Rs. 1-14 ; this deficiency was made 
good on the Suh January, and then it was ordered “ that permission be 
given to the plaintiffs under s. 30 to bring this suit for themselves and on 
behalf of the persons meutioned in sob. I and on the same day there is 
another order relating bo an application for a temporary injunction to stay 
the auction sale in execution of defendant No. 2’s decree of 3l8t May 
1887, which recites — “ As the plaintiffs after filing this suit to-day.” It 
appears, too, that this point was not taken in the lower Court, where, if 
It had been taken, it could have been decided upon the evidence. We are 
of opinion that we cannot give effect to it here. 

Wo are, however, of opinion that the appellant is entitled to our 
judgment on others of the grounds urged by Dr. Rash Behari Gbpse. 

We are of opinion that the " numerous parties ” mentioned in s. 30 of 
the Code of Civil Procedure means parties capable of being ascertained ; 
this seems clear from a reference to the provisions for service of notice at 
the plaintiff’s expense upon “ all such parties.” 

^ In Adamson v. Arumugam (1) it was said that s. 30 " is rather 
designed to allow one or more persons to represent a class [408] having 
special interest than to allow such persons to sue on behalf of the 
general public to which the notices prescribed by that procedure 
would be inapplicable.” The evidence on the record clearly establishes 
that ‘every Hindu who pleases can give puja or render service {sheba) 
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to the idol Nareinghe of the akhra ; every Hinda can 8® ^ 

akhra and perform puja, sandhya. or aay prayers . m other words, the 
evidence shows that the whole Hindu community are interested in this 
suit, which has for its object, amongst other things, the preservation and 

continuation of the worship of the idol. • and if 

it had been ascertained, it is clear that the notices ^y 3 . 30 have 

only been served upon forty-two of the community which Prob^'y 

consists of five million times that number. On these 

we are of opinion that this is not a suit to which the provisions of s. 3U 

of the Code of Civil Procedure are applicable. fRadhu.- 

The eases relied on by the learned pleader for the 
bai kom Chimnaii Sali v. Ghimnaji bin Bamn Salt (1) and Kaltdas Jivram 

T Gor Parjaram Hirji (2) ] do not appear to help him. 

In the first case, the two plaintiSs sued (for themselves ^ 

cover possession of a field which they alleged belonged to a obtain idoh 
and which they said defendant No. 1 had alienated to defendant No. 2. 
who had sold it to defendant No. 3-no question as to the “■PPl'0»bility^ 
the provisions of s. 30. Code of Civil Procedure. In the 
13 plaintiffs sued on behalf of themselves and 195 others, hut it appears 
that 208 persons comprised the whole number interested m the 

We are further of ooinion that this puit is one to which the provi 

sions of s. 539. Civil Procedure Code, apply. The suit is based “P®® 
existence of a trust (which if it exists at all. is clear y one for puhl c 
religious purposes’ ) and upon a breach of that trust ; the relief 
theippointment of a new trustee and an order vesting property improper- 

ly alienated in the new trustee. , , 

^ r409l The plaintiffs do not sue for the estabhshmeat of their own right 

as worshippers or devotees of the idol. The suit seems to be oue clearly 

contemplated by s. 539. Code of Civil Procedure. , 

Suits under that section must be brought in the Distnot Court after 

leave to institute them has been obtained from the Collector. 

This suit was instituted in the Court of the Subordinate Judge and 
without leave obtained from the Collector, and it therefore oannot be 

j ♦ 

anstame the conclusions at which we arriva by the fol- 

lowicg cases, viz , Wajid Ali Shah v. Dianal- UUah Beg (3) and Bagkubar 

Dial V. Kesho Ramanuj Das (4), • • nn 

In this view of the case it is unnecessary to express any onmion on 

the other points raised by Dr. Rash Beharl Chose. 

The appeal is allowed with costs. 

^ ^ Appeal allowed. 


(1) 3 B. 27. 



(2) 15 B. 309. (8) 8 A. 31. (4) It -4. *8. 
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APPELLATE CIVIL. 

Before Mr. Jtistice MacphersoJi and Mr. Justice Beverley. 


Ham Das and two others (Defendants Nos. 1. 4 and 5) 

V, Chandra Dassia (PlaintW).* [2l3t July. 1892.] 

Hindu Law^Custom^Latu governing family adopting the Hindu religion. 

Id the abaeaoe of any custom to the contrary, or of any satisfactory evideiiee 
U ^ form of Hindu law they have adopted, the members of a family 

who have adopted (he Hindu religion are governed by the school of Hindu law 
IQ foccQ IQ the locality where they reside* 

Faninda Deb Raikat v- Rajeswar Das (1) referred to. 

W.F., 6A.L.J. 691 <694).] 
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In this suit the plaintiff, Chandra Dassia, sought to recover a one 
third share of certain moveahle and immoveable properties as the heiress 
of her deceased father. She alleged that her father [410] Debi Das and 
her uncles Ram Das (defendant No. 1) and Durga Das (tlie husband of 
defendant No. 2) were uterine brothers, and formed a joint Hindu family ; 
that while they continued as the members of a joint Hindu family they 
acquired and were in possession of the properties in suit ; that she was the 
only daughter of her father Dabi Das, who died on 18th Pous 1296 (Isfc 
January 1889), and consequently his sole heiress, and as such entitled to 
his share. 

The main defence was a denial of the allegation of joint ownership 
and possession by the three brothers. 

At the trial before the Munsif it was further contended on behalf of 
the principal defendant, Ram Das, who was the sole surviving brother of 
the plaintiff's father, that inasmuch as the parties were admittedly 
Hajbansis and not Hindus originally, they were not necessarily governed 
by Hindu law or by the Bengal school of such law. 

The Munsif found that the plaintiff's father, Debi Das, and her two 
uncles, formed a joint undivided family, and that Debi Das continued a 
member of it until his death. He also found that the parties were Hindus 
ftod were governed by Hindu law ; but as the evidence as to which school 
of Hindu law they bad adopted was inconclusive and unsatisfactory, be 
held that the family must be taken to be governed by that school of law 
which prevailed in the district where they resided, and that therefore 
they were governed by the Bengal school. He accordingly held that the 
plaintiff was her father’s heiress, and gave her a decree for moat of the 
properties claimed. 

The Subordinate Judge upheld the findings and decision of the Munsif, 
dismissing the appeal which was preferred to him. 

Defendants Nos. 1, 4 and 5 appealed to the High Court. 

Baboo Ortja Sunker Mozumdar, for the appellants. 

Baboo Surendro Chunder Sen, for the respondent. 

The judgment of the Court (Macphbrson and Beverley, JJ.) was 
AS follows : — ! 

* Appeal from Appellate Decree No. 1462 of 1891 against tbe decree of Baboo* 
I>ebendro I>all Sboma, Babordinate Judge of Rangpur, dated tbe 4(h of June 1691, 
Affirming tbe decree of Mr. 8yed Abdar Roboman, Munsif of Kurigram, dated the 30th 
of September 1690. 

(1) 110. 463-12 I.A. 72. 
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JUDGMENT. 

This was a suit' brought by the plaintiff to recover a one-third share 
of certain properties on the allegation that her father and his 1411J 
two brothers formed a joint Hindu family, and while so living acquired 
and held possession of the properties in suit. The mam defence was a 
denial of the allegation of the joint ownership and possession ot the 
properties bv the three brothers, but this question has been decided in 
favour of the plaintiff by both the lower Courts, and is not now before us. 

Duriog the trial of the suit in the first Court a further point 
was raised by the principal defendant, who is the surviving brother of 
the plaintiff’s father. This point does not appear to have been taken m 
the pleadings, unless it is referred to in the supplemental paragraph 3a of 
the written statement. It is said to form the subject of the third 
issue and it was no doubt argued before, and discussed in the judgment 
of, both the lower Courts. The point was this. The parties being 
admittedly Rajbansis and not Hindus originally, it was said that they 
were not necessarily governed by Hindu law or by the Bengal scboo o 
such law; and evidence of a kind was accordingly given by both sides 
with the object of showing by which school of law the family was 
governed. Both Courts have found that the narties are Hindus, but that 
the evidence as to the particular system which they have adopted was 
too vague and unsatisfactory to be acted upon, and they have according y 
held that in the absence of trustworthy evidence the family must be held 
to be governed by that school of law which prevails in the part of the 
country where they resided. They accordingly hold that the Bengal 
school of law applied, and they gave the plaintiff a decree for most of the 

properties claimed. . . - u a 

It is contended before us in second appeal that this decision is oaa 

in law ; that the Courts below were wrong in holding that the Bengal school 

of law applied merely on the ground that the parties lived in Rangour, bat 

that they were bound to find upon the evidence by what law the family was 

governed in matters of inheritance and succession. The case of Fanindra 

Deb Baikal v. Rajestvar Das (1) was cited in support of tbe contention, 

but it does nob, we think, help the appellants. The question there was 

As to the right of succession to a large estate which bad belonged to the 

familv of the litigants for many generations. The family was of the 

or Rajbansi class, and had adopted Hinduism ac a remote time, 

It was found that although they affected to bo Hindus, they had rebainea 

and were governed by family customs which, as regards some 

were at variance with Hindu law. It was not shown that the family naa 

become Hindus out and out. save only special custom ; it was held to oo 

in a totally different position. The plaintiff was the admitted heiruQies 

an adoption which was set op by the defendant prevailed : and havtng 

regard to the origin and history of the family, the question was stated 

be not whether the general Hindu law was modified by a family .. 

forbidding adoption, blit whether, with reference bo inheritance, 

was governed by Hindu law, or by customs nob allowing an adopted s 

to inherit ; and it was held that, under the circumstances of the case, 

burden of proving that the adoption was permitted by the family ous 

lay upon those who alleged it to be ao. Their Lordships added t ^ 

tbe family had been governed generally by Hindu law, the case 

have been different ; that the defendant then might have tilled gpou^^ 


(11 n.a 463=* 12 I. A. T9. 



RAM DAS V. CHANDRA DASSIA 


20 Cal. iid 


^.1 


Hioda law, and fehe oous of proving a family custom prohibitive of adop* 
tioQ would be on the plaintiff. 

Now in the present case the plaintiff clearly claims as heir according 
to the Hindu law which ie current in Bengal and in the locality in which 
the parties reside, and if that law does apply her title is on the facts 
found established. Of the history of the family nothing is known, and it 
is not likely that it has a history. No customs at variance with the 
Hindu law are pleaded or established. There was at most on the defend- 
ants’ part a general denial that the Hindu law applied at all, and an 
assertion that if it did apply, it was the Mitakshara and not the Daya- 
bbaga. 

The Subordinate Judge has found that the parties are undoubtedly 
Hindus, and that their ceremonies are performed according to the Hindu 

No exception to its general application is found to exist, and no 
Special custom regulating succession was either set up or established. 
The question then was reduced to this — the Hindu law in its entirety 
applying, which system of that law had the parties adopted ? Was it the 
system prevalent in Bengal and in the locality in which they resided, 
or the system prevalent in some other parts of India ? The evidence 
on this point was found to be inconclusive and unsatisfactory. The 
[413] witnesses were ignorant, illiterate people who could not distinguish 
one system from the other, and the evidence was on the whole such that 
the Court could not come to any satisfactory conclusion one way or the 
other. Th^s being the case it was not, we think, wrong to infer that the 
law of the iooality prevailed, and that the inference turned the scale in the 
t)laiQtiff's favour. 

The case is quite distinguishable from those in which a person moving 
from one part of India to another, where a different law prevails, has been 
held to carry the personal law with him unless the contrary is shown. 
'Here the parties are Hendus. It must be taken that they have adopted 
in its entirety one form or other of that law, and it being uncertain which 
form they adopted, it is not unreasonable to infer that they adopted the 
form which prevailed in the locality. 

The trial has been protracted. There is no reason to suppose that if 
the parties were allowed to adduce further evidence, more light would be 
thrown upon the matter. It would be useless to remand the case in order 
that the Subordinate Judge might determine whether with reference to the 
facts any particular rule of succession had been established, because it is 
•clear from his judgment that the evidence did not admit of hi's coming to 

■any decision on the point. 

The appeal is dismissed with costs. 

,< Q Q p Appeal dismissed. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 

Queen-Empress v. Raghu Nath Das.* [16th January, 1893.] 

Joitider oj charges— Criminal Procedure Code (Act X of 1882), ss. 233, 234, 235, and 
55 T— Separate charges for distinct offences — Using forged ^cuments— Charges for 
using eleven forged documents in three sets on three separate occasions. 

The accused was charged with using as genuine eleven forged receipts which 
were put in by him in sets on three separate occasions, each set with » 
written statement in three suits pending against him. A charge was framed 
[4143 against him in respect of the using of each set of receipts, and he was 
tried on these throe charges and convicted and sentenced. On appeal it waa 
contended that a separate charge should have been framed in respect of each of 
the documents, as the using of each document constituted a distinct and separate 
offence, and that consequently the trial was illegal and should be set aside, the 
accused having been tried for more than three offences in one and the same 
trial. 

Held, that as the “ using " charged was the patting in of each set of doon- 
znents with the respective written statements in the three suits, and as there was 
nothing to show that any of the documents had been used at any other time, 
there was only one using in respeot of each set of documents and that there was, 
therefore, no valid ground for questioning the conviolioo. 


The accused, Raghu Nath Das Mahapatra, a surbarakar or tenure- 
holder in the district of Balasore, was convicted under ss. 471 and 467 of 
the Penal Code by the Sessions Judge of dishonestly using as genuine! 
elevenxQtxt receipts ox powtis, knowing them to be forged. The Sessions 
Judge at the trial grouped the receipts into three sets in the following 
manner : the first set embraced 3 receipts, Ess. A,” “B,” and “C,” which 
bad been filed by the prisoner in suit No. 77 on the 26th of August 1891; 
the second set included 4 receipts, Ess. “M,” "N," “O," “P,” filed by him 
in suit No. 131 on the 28th August 1891 ; and the third set contained 
other 4 receipts. Ess. “Q." “R.” “S.” ‘ T." filed also by him in suit No. 132 
on the 29th August 1891. 

The Sessions Judge, agreeing with the assessors, convicted the accused 
and sentenced him to one year's rigorous imprisonment and a fine of rupees 
100 in respect of each set of receipts, and in default of payment to like 
imprisonment for a further period of three months ; or in all to rigorous 
imprisonment for a period of three years and to a fine of Rs. 300, or in 
default to like imprisonment for a further period of nine months.** 

Against that conviction the accused appealed to the High Court upon 
numerous grounds which it is not material to notice, as the only question 
raised and argued on his behalf at the hearing of the appeal was that 
relating to the oontention, that the trial had been irregularly conducted 
and was consequently illegal by reason of the accused having been charged 
with and tried for more than three offences in one and the same trial* 
[4153 Mr.TT, B. Donogh and Baboo Qopi Nath Mukerji, for appellaot. 
The Deputy Legal remembrancer (Mr. Kilhy)^ for the Grown. 

Mr, Donogh. — The appellant has been convicted under s. 471 coupled 
with 8. 467 of the Penal Code of using as genuine eXeven rent receipts 
found to be forged. He has not been actually convicted of forging them, 
bot the Judge has very little doubt that be did either forge them himself*. 

* Criminal Appeal No. 808 of 1892, against the order passed by B. Xi. Gupta* 

Sessions Judge of Balasore, dated the let July 1892, 
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or have them forged. Three were used on one day. four on another, and 

*‘^‘**^*1 is nothing to show that any one 

receipt was died simultaneously with another. Therefore there are hero 

^eu distinct offences, and according to s. 233 of tbo Criminal Procedure 
i^e there should have been a separate charge for each offence. This 
stands to reason because m respect of each document there must necessa- 
rily be a distmot defence. One might be forged and another not. so that 
the same defence could not be offered to all the documents in one group. 
According to s. 233 each offence should be tried separately. The only 
exception to this is to be found in s, 234. under which three of these 
ottenoes might have been tried together, but no more. The intention of 
^13 very salutary rule was. no doubt, that an accused person might not 
^ embarrassed in his defence by having to meet too many charges at one 
time. Section 235 contains the only exception to this provision. It pro- 
vides for the trial of more offences than one if arising out of the same 
transaction. That might mean more than three. If the filing of each set 
of receipts constituted one transaction, then it was open to the Judge to 
try each set of offences separately, i.e., the offences of filing A. B and C 
together, or M, N, O, P together, or again Q, B, S, T together. Having 
taken up one set of offences he would not be at liberty to go further and 
Add other charges, for he would thus transgress the rule contained in 
3. 234 against the trial of more than three offences together. The trial, 
therefore, of eleven such offences would be a grave irregularity, and not 
only that, but an illegality sufiQoient to render the whole trial inoperative. 
See the dictum of Petheram, 0. J., in the case of In the matter of Luch- 
minarain (1). [Prinsep, J. — It has been held otherwise by this Court. 
There is a oonfiiot of opinion on that point.] It was held in 2'ke [416] 
BmpreAs v. Uttom Koondoo (2) that such an irregularity would not 
he fatal unless it had occasioned a failure of justice, bub it appears that 
this case was referred to and considered in Luchminarain’ s case. 

It has been held that irregularities of this kind cannot be cured by 
8. 537, Criminal Procedure Code. [See Queen-Empress v. Chandi Singh (3)J 
The object of this section, which is practically the same as s. 283 of the 
Code of 1872, is bo remedy defects of a formal character only and not 
serious irregularities of such a nature ; Hegina v. Diva Dayal (4). 

In any event it would be proper in this case to limit the trial to the 
i^t set of offences and to set aside the convictions and sentences in 
respect of the others as was done in the case of The Empress v. Uttom 
Koondoo (2). 

The Deputy Legal Eemembrancer . — It is proved that each set of docu- 
ments was filed by the accused with a written statement, on a separate day, 
m a separate suit. The using of each set was one transaction, one using. 
The offence iu regard to each document of a set is a part of the offence of 
using the set, and all the documents of one set being used at the same 
liime for the same purpose in one transaction, the accused cannot be 
punished more severely for using all than for using one of the documents 
of the set (s. 71, Penal Code). Nor can the user of any one of the docu- 
ments of a set be considered as a distinct offence within the meaning of 
8. 233 of the Procedure Code from the user of any other document of 
toat set. It would be as incorrect to make a separate charge for using 
oaoh document of the set as it would be to charge a thief in separate 
ohai^es for stealing each of the various coins in a purse taken from a 
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man’s pocket. The argument that the accused might have a separate 
defence in regard to each document is of no weight. Oonsbantly 
cases occur of jewellers’ shops bein^ broken into and large quantities 
of valuables taken belonging to many different people, and as. con- 
stantly the thieves make different defences for the different articles 
found with them. But where there is one transaotion, one act of stealing, 
£4171 the taking of each separate article is not and could not be treated 

as a distinct offence. . ■ ft\ 

The opinion expressed in the case of In the mdttsr of DuchtnitictTOin II.) 

as to what might have been the result if the Judges had found the facts 
differently was not necessary to the decision of the case and does not 
agree with the decisions in Manu Miycty. The Empress (2), Empress v. oree- 
nath Eur (3), and Queen-Empress v. Fakirapa (4). The facts of the case 
of The Queen- Empress v. Ghandi Singh (5) are entirely different from those 
of the present case, different persons having been tried in one trial for 
clearly distinct offences committed at different times. 

The iudgment of the High Ccurt fPaiNSBP and AmbBR AlI.JJ.) 
was as follows : — 


JUDGMENT. 

The only point raised by the learned Counsel for the appellant is as 
to the form of the trial, having regard to the charges and to the findings of 
the Cuurt conviotiDg the appellant on all those charges. The appellant was 
charged with having fraudulently and dishonestly used as genuine certain 
documents which ha knew or had reason to believe to be forged documents. 
These documents were put in by him together with a written statement 
in each of three suits purporting to show that the sums of money for whio 
he was being sued were nob doe bo the plaintiff. It has bean contended 
that a separate charge should have been made for each one of the docu* 
menbs, and that consequently the trial must be sat aside as contrary to 
law and within the terms of the precedent quoted to us. The three sets 
of documents were proved at the trial to have been put in in each suit 
^multaneously, together with a written statement in the particular case, 
apd these are the "usings ” charged. There is nothing bo show that any 
of them were used at any other time. We think, therefore, that the 
Sessions Judge has rightly held that there was only one using in respset 
of each set of documents. Consequently we see no valid ground for 
questioning the correctness of the conviction. We observe that no 
objection on this ground was taken at the trial in the Sessions Court. We 
think [«8] it unnecessary to consider the other point raised by the 
learned Counsel for the appellant which proceeds on the assumption that 
the charges related bo more than three particular offences. The appeal 
is therefore dismissed. 

H. T. H. Appeal dismissed. 
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CIVIL RULE. Au«. 9. 

Before Sir W. Comer Peihcram, Kt., Chief Justice, Mr. Justice CiVlL 

Beverley and Mr. Justice Ghose. Rule 


Abdul Gani (Objector, Petitioner) v. A. M. Dunne, Receivek op 2® c. 418 
THE ESTATE OP Satya Ghosal Bahadur (Decree-holder) AND 
OTHBKS (Auction-purchasers) AND ANOTHER (Judgment-debtor) 

(Opposite Parties).* [9fch August, 1892.] 


OloU Procedure Code {Act XIV of 1832), a. '6\\^Object%on to sale by person claiming to 
be the real owner— ^Decree — decree against — Sale in execution of decree, 
app2icalio/t to set aside. 

Per Petheram, C.J. and GaoSB. J. (BEVERLEY, J. diBseiitiuR). Where 
immoveable proparty has bean sold in eteoutioo of a decree againattbo oateosible 
owner as his property, a person claiming to be the booeficial owner is entitled to 
oome in under s. 311 of the Cods of Civ.l Prooeiure and objaot to the sale, 
vlsfaufauriissa Begum v. AshrulJ AH (1) followed. 

CF., 19 M. 167 (163) ; 2 Ind. Gas. 990 ; Appr., 23 B. 450 (453) ; D., 8 C.L J. 305 ] 

Sheikh Abdul Gani, fcbe objector, io his petition to the High Court, 
stated that he and his brother, Abdul Azi^ Meab. purchased taluk Jimina 
in executioD of a decree for arrears of rent in the benami name of Kali 
Proannno Ghose, a servant of theirs, and continued in possession of the 
taluk on payment of rent to A. M. Duane, Esq., Rsceiver of the estate of 
Satya Ghosal Bahadur and others ; that the said Receiver obtained a 
deoree for arrears of rent against the said Kali Prosunao, and in [419] 
'QXeoution of the deoree the tatuk was pat up for sale and purchased by the 
pebitiouer’s brother Ab lul Aziz io the benami name of Abdul Karim ; 
that the petitioner applied to the Munsif to set aside the sale uoder 
8. 311 of the Code of Civil Procedure aod s. 173 of the Bengal Tenancy 
Act, offering to pay the decretal money ; that the Munsif without enter- 
ing into the merits of the case declined to exercise bis jurisdiction on the 
€Pouad that the petitioner had no locus standi to make the application, and 
that s. 173 of the Tenancy Act did nob apply bo the case ; and that this 
'decision had been upheld on appeal to the District Judge. The petitioner 
inByed to have the sale set aside. 

TbG grounds upoo which tho objccfcor relied woroi (1) that the sale of 
the property was fraudulent, (2) that there was irregularity in conducting 
the sale and in publishing the sale proclamation, (3) that Kali Prosunno 
Was the henamidar of the objector and his brother, Sheikh Abdul Aziz, and 
(4) that Abdul Aziz in order to defraud the objector had in collusion with 
the decree-holder caused the property to be sold and himself purchased 
it in the name of Abdnl Karim Meah. who was ostensibly the auction 
purchaser. 

Tho Courts bslow wero of opinioo that tho pstitiOQor hsd do locut 
^taridi, the matter being concluded by the decision of the Full Bench in 

Asmutunnissa Begum v. Ashruff Alt (1). 

A mla having been obtained on the part of the objector, the Court, 
Qhosb and BbvbRLBY, JJ., were divide! in opinion and the matter was 
therefore re-argned before Pbthbram. G.J. 

• Civil Bole No, 468 of 1892. a?ain»fc cbe otdac of A. E. Staley, Eaq., District 
■Judgi of Baoksraunva. d*‘.6d the 6th of Pjbraary 1892, affirmiog the order of Baboo 
■Birbla Brofad Base, Maosif of Perozpoce, dated the Tth of Deoember 1891. 

(1> 150.; 488. 
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Mr. Sandel for Dr. Rashbehari Ghose, appeared in support of the 

rule. 

Baboo Durga Mohun Das, appeared fco show cause. 

The following opinions were delivered by the Court (Pethbram, G.J.^ 
and Ghose and Beverley, JJ.) 

OPINIONS. 

Beverley, J. — This rule was granted under the following circum- 
stances : — 

The appellant before us alleges that he and his brother Abdul 
Aziz Meab held a taluk in the name of their servant Kali [420j 
Prosunno Ghose ; that in execution of a decree for arrears of renfe 
against Kali Prosunno Ghose, the taluk in question was put up to sale 
and was purchased by the appellant's brother in the name of one Abdul 
Karim. The appellant then applied to have the sale set aside under 
s. 311 of the Code of Civil Procedure, but both the lower Courts have held 
chat he has no locus standi under that section. The question before us is 
whether a person claiming to be the benehcial owner of property which 
has been sold as the property of the ostensible owner, can apply to have 
the sale set aside under s. 311 of the Code of Civil Procedure. 

I am of opinion that the matter is concluded by the Full Bench 
decision in the case of Asmutunnissa Begum v. Ashruff Ali (1). If, as is 
contended by the appellant, the property sold was the property of the 
appellant and not that of Kali Prosunno Ghose, the appellant's interest 
has not been affected by the sale and be is not entitled to come in under 
8. 311. I am unable to distinguish the present case from that of the 
Full Bench case, and 1 am of opinion that the orders of the lower 
Courts were right and that the rule should be discharged with costs. 

Ghose, J. — It appears that a certain tenure stood in the name of 
one Kali Prosunno. In execution of a decree for rent of that tenure ob- 
tained by the zamindar against Kali Prosunno, the tenure was sold under 
the Bengal Tenancy Act, and purchased by one Abdul Karim. The peti-^ 
tioner before us, Abdul Gani, subsequently applied, under s. 311 of 
the Civil Procedure Code, to set aside the sale upon the ground of irregu- 
larity in publishing and conducting the sale, his case being that be and 
his brother were the beneficial owners of the property, Kali Prosunno 
being only a benamidar. This application has been rejected by the Courta 
below upon the ground that the petitioner has no locus standi under s. 311* 
And the question that we have to determine is whether this view is cor- 
rect. 

My learned colleague is of opinion that the matter is concluded by tbo 
Full Bench decision in the ease oi Asmutunnissa Begum v. Ashruff Ali (1)» 
and that the order of the lower Courts is right. 

[A21] I regret, however, I am uoable to agree with him in this view. 

It may be useful in the first place to refer to what the law on tho 
aubjeot was before the present Procedure Code was passed. The cones- 
ponding section in the old Code (VIII of 1859) was 8.256, and it provided 
that (omitting the first portion of the section) *' at any time within thirty 
days from the date of the sale, application may be made to the Court to 
set aside the sale on the ground of any material irregularity in publish- 
ing or conducting the sale ; but no sale shall be set aside on the ground 
of such irregularity unless the applicant shall proveto the satisfaction o* 


(1) 15 0. 486. 
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the Court that he has sustaiaed substantial injury by reason of such 
irregularity.” There was a oondict of ruliugs under this section ; the 
Calcutta High Court and the Agra Court held that it was only tlia 
ludgment'debtor who could apply to sot aside the sale ; the Bombay High 
Court, on the contrary, were of opinion that the word “ applicant ” in s. 266 
18 not confined to the parties to the suit, but also includes any person 
who has sustained injury by reason of the irregularity of the sale ; [Joge 
Narain Singh v. Bhugbano (1) ; Luchmeeput Singh Doogurv. Mooktakaskee 
Debia (2) ; Maitia Koer v. Luchmun Bhuggut (3) ; Krishnarav Vcnkatcs'n v. 
Vesudev Anant{4^ : Rae Sittaram v. Balkrishna Tewarce (5).J 

It was, I think, in view of this conflict of authorities that the 
Legislature provided in s. 311, Act X of 1877, that “ the decree-holder 
or any person whose immoveable property has been sold under this 
Chapter may apply to the Court to set aside tne sale,” &c., &c. And the 
language of s. 311 in the present Code is exactly the same as in the Code 
of 1877. 

We have it then that not the judgment-debtor only (as it had 
been held by this Court under the old Code), but “ the decree-holder or 
any person whose immoveable property has been sold ” may apply to set 
aside the sale ; and the question we have to consider is whether the 
petitioner is a "person whose immoveable property has been sold.” 

[422] Now if the allegation of the petitioner be true, be is certainly 
a person whose property has been sold : he says the property, though it 
stood in the name of Kali Prosunno, was really bis, and that be has 
sustained substantial injury by reason of the sale. 

It has been said that if the property belonged to the petitioner and 
not to Kali Prosunno, his interest has not been affected by the sale, and 
therefore be is not entitled to apply under s. 311 of the Code. But it 
will be observed that the rent decree was passed against the person who 
was the recorded tenure-holder; and in execution of this decree the 
whole tenure, and not simply the right, title and interest of Kali Prosunno, 
would pass to the purchaser under the sale, if it is confirmed. The test 
that may well bo applied in a case like this is to see whether the 
petitioner would be entitled to bring a suit to contest the sale or to 
recover the property. 

Now, it has been held both in this Court and in Allahabad that the 
beneficial owner is bound by any decree that may be passed against the 
henamidar : Qopi Nath Ohobey v. Bhugwat Pershad (6), Khub Ghand v. 
Narain Singh (7) . In the case of Gopi Nath Chobey v. Bhagioat Pershad (6)i 
Mitter, J., in delivering judgment of the Court upon a question like 
this, observed : " But apart from authorities, it appears to us that so long 
As the benami system is to be recognized in this country, the proper rule, 
in our opinion, is that in the absence of any evidence to the contrary it is 
to be presumed that the henamidar has instituted the suit with the full 
authority of the beneficial owner ; and if be does so, any decision come 
to in his presence would be as much binding upon the real owner as if 
the suit had been brought by the real owner himself.” There, no doubt, 
the previous suit had been brought by the henamidar^ but I take it that 
the same principle equally applies where the suit is against the henamidar, 

' There is another case which may well be referred to in this conneo- 
tton; viz.t the case of Panye Ohunder Sircar v. Hurchunder Ohowdhry (8). 

a) a W.B. Mis. 18. (9) 9 W.rT 888. <3) 1 C.L.R. 260. 

h) 11 B.H.O. 16. (5) I 8.D.A. (N W.P.) 377. (6) 10 0. 697. 

(7) 8 A. 819. (6) 10 C. 496. 
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1892 There, the plaintiff had purchased the tenure from the registered tenant.bufe 
AaQ. 9. he did not get his name registered in the zemindar s office; subsequently 

zemindar brought a suit [423] for rent against the registered tenant, and, 

Oivir. having obtained a decree, got the tenure sold ; the plaintiff applied under 

RuIiE. a. 311 of the Code to sot aside the sale, bub the application was 

rejected upon exactly the same ground that the application of the peti» 

20 0. 418. has been rejscted, viz.^ that ho had no locus standi ; and ho thero* 

upon brought a suit to set aside the sale. It was held by Field, J., th^ 
the ground upon which the application under s. 311 had been rejected 
was erroneous ; that in the absence of fraud the suit was not maintain- 
able, for the plaintiff should have either satisfied the rent decree, or apP«al- 
od against tb© order rejecting his application under 3. 311 of the Coder 
and that he was not entitled to treat the proceedings in the rent suit and 
the sale in execution as nullities, although ha was nob a party thereto. 

The Court accordingly dismissed the suit. 

In the case of Asmutunnissa Begum v. Ashruff Ali (1) decided oy * 
Full Bench of this Court, it would appear that the applicant under 8. 3Il 
claimed the property sold under a conveyance from the judgment-debtor, 
prior to the attachment; and the question that was then considered was 
whether he was entitled to object to the sale, under that section. It was 
held that he was not so entitled. The Chief Justice in delivering tho 

judgment of the Court observed as follows ; — 

"The words are * any person whose immoveable property has been sold 
under that chapter may apply,' but the sale is not to bo set aside unless 
the applicant proves that he has sustained substantial injury. Wo 
that this means that the substantial injury must be the direct result of the 
irregularity, and that this could only be the case where the property of the 
person applying had not only been put up for sale and knocked down, d 
had been sold in the sense that the applicant’s interest bad been legally 
affected by such sale, as in the case of Krishnarav Venkatesk Y.Vasium 
Anant (2). but that a person claiming by title paramount to ^h® judg- 
ment-debtor is not within the moaning of the words any person in the 
section, inasmuch as his title to the property is nob affected by the sale, 
whether it were regular or irregular, and therefore cannot apply to the 

Court to set aside the sale.” , j u « 

[424] The case before the Full Bench was, as has already been 

noticed, a case where the applicant claimed under a title acquired from 
the judgment-debtor before the attachment, so that upon the date oi 
attachment and sale the property was not the property of the judgm^t- 
debtor, and therefore the sale could not possibly affect the applicant, dw 
tbe case before us is wholly different. Here, the rent decree and the pro- 
oeedings in execution thereof are absolutely binding upon the petitione^w 
his allegation of 6enami be true, and therefore the sale must unmistaae 
ably affect his interest in the property. In one sense no doubt bo 
tbe property adversely to the judgment-debtor, but strictly speaking no 
claims it through him ; what he says is that Kali Prosunno is but bimsfl . 

in another name. , a • • {,4 

Upon these grounds, I am of opinion that the Full Bench decision lo 

the case of Asmutunnissa Begum v. Ashruff Ali (l) does nob ooncli^o “h® 

matter now before us, and that the Courts below are wtong in holding 

that the petitioner has no focus standi. The only doubt I enterbainon* 

however, was whether the Court could determine in this proceeding 

(2) 11 B.H.0. 16, ^ 
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(the tifclo of the petitioaor beiug disputed) whether he has an interest in 
the property* But upon further reflection I think that for tl)e purposes 
of s. 311, the Court would have to determine, as a preliminary question, 
whether the petitioner has an interest in the pronerby which would be 
affected by the sale. The remedy under s. 311 of the Coda is not con- 
6ned to the decree-liolder and judgment>debtor ; and when any third party 
comes in upon the ground that his interest in the property has been affect- 
ed by the sale, the Court cannot help determining whether he has such 
an interest in the property. 

If this enquiry be shut out, and his application is rejected upon the 
ground that his ownership in the property is disputed, he may he debar- 
red hereafter from obtaining relief upon any of the grounds mentioned in 
s. 311 of the Code. 

There being, however, a difference of opinion between my learned 
colleague and myself upon the main question raised in this rule, I think 
the case should be referred to a third Judge, aud I may say that in this 
respect my learned colleague agrees with me. 

[425] PfiTHERAM, C. J. — In this case I agree with the view taken by 
Mr. Justice Ghose, except on one point. Mr. Justice Gboee says that 
he does not think that the case is concluded by the decision of the Full 
Bench, I think it is, and I think that the decision of the Full Bench 
concludes the case in the way in which Mr. Justice Ghose has decided it, 
baoause that Full Bench case decided that any person might come in and 
make an application under s. 311 to set aside a sale, if bis interest 
were affected by the sale, in the sense that it would pass by the sale. In 
my opinion, if this is a good sale, the present applicant’s interest passed 
under it, because his case is that Kali Prosunno Ghose, the name which 
appears on the zemindar's serishta and the name in which the rent suit 
was brought, was his benamidar and hia servant, and was in fact another 
name for himself. If these things were proved, I think that a good title 
would be established as against the present applicant, Abdul Gani, because 
he does not claim by any title paramount to that person, but he says that 
that person is himself under another name. 

Under these circumstances, I think upon the authority of the case in 
the Full Bench that the view taken by Mr. Justice Ghose is the correct 
view in this case, and the rule will be made absolute as proposed by him, 
The costs will abide the event. 

A A Rule made absolute. 









I 



r: I • I ; 



• < 

s 


t 

« • 


J 


287 


1892 

AUO. 9 . 

Civil 

Rule. 

20 C. 41& 



1892 

Sep. 5. 

Appel- 

late 

OlVIL. 
20 0. 425. 


20 C&l. 426 INDIAN DECISIONS, NEW SERIES tVol. 

20 C. 420. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Banerjee. 


Nilmoni Singh Deo {Plaintiff) v. NiLu Naik and 
ANOTHER {Defendants) * [5th September, 1892.] 

Limitation — Act X of 1859,$ 33 — Discovery of fraud — Agency^Suit for an account 
and jor money misaopropriated by agent— Jurisdiction— Cause of action — Bengal Act 
71 of 1862. s'. 20-Dengal Act I of 1879,. s, 146. 

Where an agency for the collootion of rents of tohes Q aad fi was created 
in district M, in which district tohe Q was situated, tohe H being [426] situ- 
ated in district L, held, in a suit brought against the agent for an aoooont 
and for money fraudulently misappropriated, and instituted in distriofc 
M, that so far as the suit related to loke 3 the Court of M had no jurisdiction to 
try it. Bengal Act VI of 1362 requires a suit to be brought in some Court with- 
in the district in which the land lies in respeot of which the agenoy was created, 
and the question where the cause of actiou arose is material only in determining 
in which 6ub-divi?ion of the district the suit is to be brought. 

Where the plaintiff alleged that the fraud committed by the agent came to 
bis knowledge on a certain date, and the suit was brought within one year from 
such date and within three years from the termination of the agenoy, held, 
that the case came within the proviso of s. 33 of Act X of 1859. and the suit 
was not barred by limitation. 

Held farther, that in suits for money misappropriated by an agent where 
fraudulent accounts have been rendered, the plaintiff has an extended period of 
limitation of one year, which, in the words of s. 33 of Act X of 1859, runs from 
the time when the fraud is 6rst known to him, but in any partioular case the 
Court, having regard to the nature of the fraud, the facility with which it may 
be known, and the likelihood of attention being called to it, may infer such 
knowledge when the means of knowledge first oome, or have for a reasonable 
time been, within the plaintiff’s reach, or, in other words, may hold the plaintiff 
fixed with constructive knowledge of the fraod. The Court must therefore, in 
every suob case, ascertain when the plaintiff first had knowledge, actual or 
oonstruotive, of the fraud. 

Mackintosh v. Woomesh Chundir Bose (1), Dhunpul Singh v, Bohomon 
Mundul (2}, and Buree Mohun Oohoo v. Anund Ohunder Mookerjee (3) referred 
to. 

[R., 167 P.L.R. 1903.] 

This suit was brought on 26th September 1889 for nertaiu Seha 
Shumar papers, for aa account, and for the sum of Ra. 1,743-16*8 said to 
have been misappropriated by the defendants. 

The plaintiff alleged that the defendants were appointed by him as 
tahsildars for the purpose of collecting rents in take Gopalpur for the 
years 1291 to Jait 1294 (1884 to May 1887), and in toke Hajambasfca for 
the year 1295 (1888) up to Assin (September) ; that the defendants from 
time to time collected rents and rendered accounts of them from which it 
was discovered that they bad not entered the names of a large number of 
tenants from [427] whom they had realized rents ; and that the plaintiff 
for the first time came to know of the fraudulent conduct of the defend* 
ants in Assin 1295 (September 1838). 


* Appeal from Appellate Decree, No. 793 of 1891, againat the decree of 0. M. 
Brett, Esq., Judicial Oommissiocer of Ghota Nagpur, dated the 37tb of April I89L 
affir/iing the decree of Baboo Ram Sarao Bbuttacharjee, Deputy Collector of Uanh- 
huiP, dated the 30th of December 1889. 

(1) 8 W.R. Act X, 121. 

(3) 5 W.R. Act X, 63. 


988 

J . 


(2) 11 W.R. 168 and 9 W R. 399. 



X] 


NILMONI SINGH DEO V. NILD NAIK 


20 Cal. 428 


The defendants contended that the suit was barred under s. 33 of Act 
X of 1359, that it was defective owing to misjoinder of O'Uisos of action, 
and that the C)urb liai no jurisdiction to try the case, having regard to 
the provisions of s. 20 of Bengal Act VI of 1862. They further ail- ged 
that they had hied all the papers, paid all tho money collected hy thorn, 
had not misappropriated any money, and were not liable for the sum 
olaimed. 

The Court of first instance, without entering into the merits of tho 
case, dismissed the suit. It was held that the suit was barred by limita- 
tion, that thore was misjoinder of causes of action, and that tho Court 
had no jurisdiction in respect of the claim regarding toke Hajambasta. 

The lower appellate Court came to the same conclusion as the Court 
of first instance and dismissed the apeeal. 

The plaintiff appealed to the High Court. 

Dr. Trailokya Nath Mittcr and Dr. Bashbehari Ghose, for the 
appellant. 

Baboo Digambcr Chatterji, for the respondents. 

The arguments sufficiently appear in tho judgment of the High Court 
(MaGPHERSON and Banerjee. JJ.) which was as follows: — 

JUDGMENT. 

This was a suit brought by the plaintiff-appellant for certain zemin- 
dari papers, for an account, and for a certain sum of money, on the alle- 
gation that the defendants were employed as his tahsildars or collection 
agents in iofce Gopalpur from 1291 to Jait 1294, and in toke Hajambasta 
in 1295 down to Assin; that they had from time to time rendered accounts 
which were afterwards found to be false ; that they bad in fact misanpro- 
priated Rs. 1,743* 15-8 which they had realized in excess of the sums 
entered in the papers filed by them in plaintiff s shetishta', and tbattbelr 
fraudulent acts came to light since Assin 1295. 

The defendants urged that the Court in which the suit was brought 
had no jurisdiction to try the suit as regards Hajambasta ; that the suit 
was untenable by reason of misjoinder of [428] different causes of 
action; that tho suit was barred by limitation ; that the defendants had 
rendered a true account to the plaintiff, and that they had not misappro- 
priated any money and were not liable for any part of the claim. 

The Courts below have held that the suit in respect to toke Hajam- 
basta was untenable for want of jurisdiction, that the suit was bad for 
misjoinder of causes of action, and that it was barred by limitation, and 
they have dismissal it without entering into the merits. It is now contended 
on behalf of the plaintiff-appellant that the lower appellate Court is wrong 
in holding that the claim as regards Hajambasta is untenable for want of 
jurisdiction in the first Court, that the suit was bad for misjoinder, and 

that it was barred by limitation. ... ^ xi n 

On the question of jurisdiction we are of opinion that the appellant e 

contention must fail. , . . . . • , 

Toke Gooalpur is in the district of Manbhum. in which the suit wae 

brought, bub toke Hajambasta is in the district of Lohardaga In the former 
district Act X of 1859 , supplemented by Bengal Act VI of 1862. is tho Rent 
Iiawin force, and id the latter Boogal Act I of 1879. 

Section 20 of Bengal Act VI of 1862 enacts that suits under that Act 
or under Act X of 1859 “ shall be preferred in the Revenue Office of tho 
diatriob, or when a subdivision of a disfciiob has been placed under the 
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jurisdiction of a Deputy Collector, in tlia Revenue Office of the subdivi- 
sion in which the cause of action shall have arisen,” &c., and s. 146 of 
■Bencal Act I of 1879 contains an exactly similar provision. 

It is clear, therefore, that the suit so far as it relates to Gopalpur 
was rightly brought in the Manbhum Court, but that a suit in respect 
of Hajambasta can be brought only in the Revenue Office of the district 
of Lohardaga. It was urged for the appellant that as the agency in 
respect of this last-mentioned toke was created in the district of Manbhum, 
and as the papers, accounts, and monies collected were to be made over 
to the plaintiff’s Sadar cubcherry in the district of Maubhum, the causo 
of action arose in that district and the suit was rightly bx’ought in the 
Manhbum Court. This argument is not in our opinion sound The law 
referred to above requires the suit to be brought in some Court within the 
[429] district in which the land lies in respect of which the agency was 
created, and the question where the cause of action arose is material only 
in determining in which sub-division of the district the suit is to be 
brought. 

The suit as regards toke Hajambasta has therefore in our opinion 
been rightly dismissed on the ground of want of jurisdiction. 

Tdat being so, and the suit being maintainable, if at all, for toke Go- 
palpur alone, the question of misjoinder does not arise. 

Upon the question of limitation the Courts below have held, and we 
chink rightly held, that the plaintiff is not entitled to reckon limitation 
from the end of Assin 1295 (which was within one year before the insti- 
tution of the suit) as the time of determination of the agency as regarde 
Gopalpur, because that agency came to an end in Jait 1294, and after a- 
break in the sei’vice of the defendants they were appointed agents in 
different toke, Hajambasta, where they served till Assin 1295. 

But though the plaintiff is not entitled to reckon limitation from 
Assin 1295 as the time of determination of the agency, as he has alleged 
in bis plaint that the fraud in the account rendered by the defend- 
ants came to light since Assin 1295, the question remains whether ho 
is not on that ground entitled to reckon limitation from that date. That 
quostiou the Courts below have upon the authority of the cases of Mackin- 
tosh V. Woomesh Chunder Bose (l) and Dhxinpxit Singh v. Rohoman 
Mundul (2) answered in the negative, holding as a matter of law that as 
the plaintiff had the means of ascertaining the fraud, if there was any, if 
be had used reasonable diligence in examining the accounts, he was not 
entitled to reckon limitation from the time when he discovered the fraud. 

We are unable to accept this decision as correct in law so far as re- 
gards the claim for money said to have been fraudulently misappropriated. 
The law on the subject is laid down in s. 33 of Act X of 1859, which, 
after enacting that suits for money in the hands of an agent, or for delivery 
of accounts or papers by an agent, may bo brought at any time during 
the agency or within one year after the determination of the agency, pro- 
vides that " if the person having the right to sue shall by means of fraud 
have been kept from the knowledge of the receipt of any such money 
[430] by the agent or if any fraudulent account shall have been rendered 
by the agent, the suit may be brought within one year from the tim© 
when the fraud shall have been 6rst known to such person : but no 
such suit shall in any case (except the case of claims now existing aS’ 

(1) 3 \Y.R. Aot X. 121. (2) 11 W.R. 163 and 9 W.R. 399. ' 
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aforesaid) be brought at any time exceeding three years from the termina- 
tion of toe agency. This proviso no doubt does not apply to suits for 
delivery of pipers, nor does it apMy to suits for delivorv of accounts, for 
the plaiQtitt tiaviug c.t hijpotiuu come to know of the Hau l in the accounts 
rendered does not require any further accounts to be delivered. Bub as 
regards suits for money misappropriated by an agent, and the receipt 
whereof has been kept from the knowledge of the plaintiff by means of 
fraud or in respect of which friuduloot accounts have been rendere ). the 
proviso enlarges the period of limitation ny giving a furtli n- )iMio 1 of' one 
year from the discovery of the fraud. subject, however, bo the restriction that 
the timeU nob bo extend beyond three years from the termination of the 
agency. Xow in the present sui*; there is a claim for a sum of money said to 
have been fraudulently misappropriated by the defendant, and the plaint 
alleges that the frau 1 in the accounts came to liglic since Assin 129, j. and, 
aooeptiog these allegations as correct, as the Courts below were hound 
to do when they dscide 1 the issues in bar without going into the merits, 
and sesing that the suit was brought within one year from the alleged 
discovery of the frau I an! within three years from the termination of the 
agency, the case would come within the language of the proviso, and 
should nob have been held to he birred by limitation. Nor do w'© feel 
much pressed by the argument, which was advanced on behalf of the 
defendants, and which is relied upon in some of the cases cited, that if 
the proviso is understood literally it will lead to the anomaly of leaving 
it in the power of the plaintiff bo extend the psriod of limitation indefi- 
Qibely if he chooses to abstain from discovering the fraud though he has 
the means of doing so, as such iodofiaite extension is prevented by the 
last clause in the proviso, which limits the extreme length of time to 
three years from the termination of the agency. 

The proviso to s. 33 quoted above has, however, received a limited 
construction in certain cases, some of which have been [431] referre i to 
by the Courts below, and it becomes necessary to consider how far their 
decision is supoorbed by bho^e cases. Of the two cases relied on by the 
lower appellate Court, that of Mackintosh v. Woomesh Chunder Bose (1) 
13 no doubt a strong case in favour of the resnondent, as it was bro.-idly 
laid down in that ctsa that the plaintiff must be held to have had 
knowledge of the fraud when he had the moans of knowledge, that 
i3r when the fraudulent accounts were rendered. But this ruling is 
evidently ouposod to the language of s. 33 of Act X of 1850, aud it has 
never been followed. On the contrary, it has bean exulainod and consi- 
derably qualified in bhs second case cite! by the Court below, namely, the 
case of Dhunpat Sing v. Rohoman Mnndul (2). In this last-mentioned 
case, although the Caurt refused to accept a literal construction of s. 33 
of Act X of 1359, and held on the facts before it that the suit had been 
i^ighbly held as barred, one of the learned Judges, expressly said that means 
of knowledge and actual knowledge were not always che same thing, 
though sometimes the former may be said to be equivalent bo the latter. 
And in an earlier stage of the same case, Dhunpnt Sing v. Rohoman 
Mundul (3) the same learned Judge observed : — ‘‘ It is argued that when 
the accounts were delivered, the plaintiff had the means of knowing that 
a fraud had been committe I, and that when he had the means of knowledge 
he must be biken to have known of the fraud. But we cannot give our 
assent to either of these propositions. An inspection of the accounts 


(1) 8 W.R.' Act X. 121. 


(2) 11 W.R. 163. 
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would, in many cases, give no information as to the fraud, which might be 
only discoverable by comparing the accounts with the other sources of 
informatioQ. nor are means of knowledge and knowledge in a general sense 
identical. Suppose a large mass of pipers and accounts to be banded 
over by an agent to his employer, it may be that by a long, careful and 
patient examination of these a fraud would be discovered, and the employer 
has therefore in bis bands the means of knowledge. But how can it be 
said that means of knowledge is in such a cise equivalent to knowledge?” 
We may here observe in passing that the present case, so far as one can 
judge from the pleadings and the facts stated in the judgments of 
[432] the Courts below, seems to come within the scope of these obser- 
vations. Then as to the question what is reasonable diligence within the 
meaning of tbe case of Dhunput Singh v. Bohoman Muniul (1), which must 
be exercised by the plaintiff to entitle him to the extended period of 
limitation, that must he a question of fact to be decided with reference to 
the facts of each case and to the points noted in the observations quoted 
above, and this has nob in our opinion been done in this case. On the 
other hand, there is the case of Haree Mohun Gokoo v. Anund Chunder 
Mookzrjee{2), which is not referred to in the cise of Dhunput Singhv. 
Rohoman Mundul (1), in which this Court held that the plaintiff is entitled 
to sue within one year from the time that the fraud comes to his knowledge, 
and that s. 33 does not provide that tbe year should ruu from tbe time at 
which with proper diligence he m’gbt have discovered the fraud. 

Tbe cases bearing on the point are not therefore quite reconcilable, 
with one auother, nor do those that are in favour of the respondents lay 
down any bard and-fast rule of law. The only principle that can be 
deduced from these cases is that in suits for money misappropriated by 
an agent where fraudulent accounts have been rendered, the plaintiff has 
an extended period of limitation of one year, which, in the words of s. 33 
of Act X of 1859, runs from the time when the fraud is first known to 
him, bub in any particular case the Court, having regard to the nature of 
the fraud, the facility with which it may be known, and the likelihood of 
attention being called to it, may infer such koowledge when the means of 
knowledge first come, or have fora reasonable time been, within the plain- 
tiff’s reich^or in other words may hold the plaintiff fixed with construc- 
tive knowledge of the fraud. The Court must therefore in every such 
case ascertain when tbe plaintiff first bad knowledge of tbe fraud, aotnal 
or constructive. 

That can be done in a case like the present only after ascertaining 
the nature of the fraud, the facility for its detection, and the likelihood 
of attention being called to it. But no such enquiry has bsen made in 
this case in either of tbe Courts below. 

That being so, the case, so far as it relates to the claim for money in 
respect of take Gopalour, must go back to the first Court to be 
tried upon the question of limitation with reference to the foregoing 
remarks and also on tbe merits, if necessary. But tbe suit so faf as 
regards tbe claim in resoeot of Hajambasta and the claim for papers and 
accounts in resnect of Gopalpur has been rightly dismissed, and the 
decrees of the Courts below in regird to those portions of the claim will 
stand. Costs will abide the result. 


A« F* R» 


Case remanded. 


(1) 11 W. R. 163 and 9 W, R. 339. 


(2) 6 W. R. Act X. 63. 
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PfilVY COUNCIL. 

Present : 

Lords Hobhousc, Mucnaghfen, Hayincn and Skand ; 

arid Sir H. Couch. 

[Ort appeal from the High Court at Calcutta.] 


Saodamini Dasi {Plaintiff) v. The Administrator-General 

OF Bengal and others {Defendants). 

[2Qd and 16ch December, 1892J. 

Biindu Law—^Vidow — widou}'.<tesl'ife —Tier rifiht todtspose of accumulated incQm» 
not made part of the iiiherxtancs—Intention of the widoto in regard to it. 

Theexeoator of the willof a Hiodii to-»tator madu ovoc to the widow of the 
latter an aggregate sain oonsisting of acoomula ions of income accrued during 
eight ye trs from her husband’s d>)Ai.h, undisposed of by his will. The money 
was not received by har as a caoitilis >i p tri of tbe inheritance, but as income 
that had been accumulated du'-iug ber tenure of her widow’s estate. The 
widow did no act shivving an intention on her p\rt to m-ike this sum of money, 
the greater pert of which she invested in G 'vernment securities, part of the family 
inheritance for the benefit of the heirs. A ter the lapse of about twenty years 
she disposed of it as ber own. 

Held, that the money so invastad by the widow belonged to her as income 
derived from her widow’s estate and wis subject to her disposition. 

[P., 28 M 1 (5» ; R., 25 M. 351 (353); 16 C.W.N. 334 = 13 Ind. Cts. 69l ; D., 7 Ind. Cas. 
27 (29) 1 

Appeal from a desrea (ISth May 1889) of the appellate High Coorfc, 
affirming a decree (5th September 1883) of the High Court in its original 
jorisdiction. 

Three suits, consolidated and heard together by order of the High 
Court, gave rise to this appeal, in which the question was as to the right 
of a Hindu, widow to dispose of the accurnulatioos of [434] the income of 
the estate held by her as a widow, she having invested the accumulations 
and disposed of them before her death by deed of trust. One judgment, 
given in these three suits by TrbVELYan, J., reported as Girish Chunder 
Soy V. Broughton (1), was affirm id on appeal by a Divisional Bench 
(Pethbram. G.J., and Wilson. J.) reported as Saodammi Dasi v. 
Broughton (2), The judgments fully sba'e the case, of which the facts 
also appear in their Lordships’ judgment on this appeal. 

The appellant was tbe daughter of Nobokumar Mullick, deceased 
on the 16th March 1856, and his wife Badamkumari. deceased, on the 
ISfch September. 1886, they having had three other daughters, bub no 
son. Nobokumar’a estate, after the life interest of Badamkum^i, bis 
widow, devolved unon the appellant and her sister, Saratkumrai. On the 
14th August, 1866. Sbamcharan Mullick. brother of Nobokumar. as 
oxooutor of his will made over to Badamkumari, Rs. 2.89,000, the 
accumulations, during eight years of the income of her deceased husband s 
estate, together with other money. The above sum was made over bo her 
as widow, when events had rendered impossible an adoption, contempla- 
ted by Nobokumar’s will under certain restrictions imposed by it, and this 
money was taken in sebtlemenfi of disputes between the widow and Sham- 
oharan as to her rights. Bv deed of that date she acknowledged receipt 
of it “ in satisfaction of her demands in respect of the residuary estate of 
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Noboktiraar, aa^l undisposed of by his will.’* And soro .after, out of the 
above sum. she invested Rs. 2.69,500 in Government paper, and so in- 
vested it remained. On the 12bh July 1886, Badarnkumari indorsed these 
notes, with others for Rs. 10,500, representing the interest obtained upon 
them, to the Administrator-General whom she constituted trustee by a 
deed executed on that date, termed, in the Court of first instance, the 
deed of settlement. On the stme date she made her will. Both were in the 
Eaoli<{h language and form, and the deed, in the mabori-il part, is set forth 
elsowhora (l). As to the will, a caveat having been filed, the Adminisbrator- 
‘ General commenced proceedings which resultei in biie tir-n of r.heso three 
suits, and in 1887 the two others were filed. Of the la'ter, [433] the first 
was Grishchunder Roy’s suit, he suing as grandson of Badamkumari, and a 
beneficiary under her will, to have the trusts of the dee \ of 12th July 1886 
carried out. The third suit was brought by Saodamini, the present appel- 
lant, who claimed the Rs 2,69,500 as belonging to the ostat.^ of Nobokumar, 
her grandfabocr, aod part of the estate which she, and her sister Sarat- 
kumari, had inherited. She also claimed to have the “ deed of settlemant’’ 
of 12tb July 1886 set aside. 

Issues ot fa'^t relating bo the testamentary and disposing capacity of 
the settler Badamkumari. oo that date, she having died in the following 
September, were finally dispose! of by the concurrent judgments of the 
Courts below, establishing her cipacity on that date, contrary to the 
assertions of this present appellant. The only remaining question now 
raised in this appeal was the following, viz., whether, amor ling to Hindu 
law. Badamkumari had power to alienate, as she purported to do on the 
above date, the two sums of R^. 2,69.500 and Rs. 10.590: and whether 
those sums, one or both, did not co istibubi a norbion of r,he estate of her 
deceased husband ; and also whether they on her death, on the 7fch 
September following, did nob descend bo this appellant and her sister. 
The Courts below had also conourrel in hoHing that Badamkumari had^ 
under the circuoisb inees of the case, with due reference to Hindu law. a 
legal right to dispose of these sums ; and had, accordingly, dismissed 
Saodamini’s suit. 


Sir Horace Davey, Q. C.. and Mr. R. V. Doyne , for the appellant: — 
The widow represents toe estate of her husband, as heiress, but she 
cannot alienate accumulations that have been made, as the suno iut 
vested by Badamkumari was part of the princioal estate. The 
Hindu widow has no power to alionoto invested sivings, where her 
acts have already indicated her intention to add them to the family 
©state. The prima facie presumobion in this case is that bh© accumulations 
followed the principal from which they had, as income, been derived. 
Th© deed of acknowledgment s'gued in 1866 shows that the Rs. 2,89.000 
were taken as Dart of the deceased husband’s estate with reference to 
this will. This being so, on tbs wido-v’s death so much of that 
amount as had not been expended by her, having been by her invested 
in a permanent security, devolved on her [436] husband’s heirs. During 
the years during which the income was accumulated in hands other than 
her s she could not increase the principal estate ; but, during twenty years 
from the receipt by her of the money, she made no attempt to alienate 
it. However, taking it that the question rests upon her intention alone 
to make this sum part of the inheritance, or not to make it part, then the 
contencioQ is that her intention was clearly shown by her having invested 


(1) 14 G. 861 (981). 
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ib, ainl thus capitalizoil it. Raference was maile to Gouda Koo-^r v. Kooer 
Oodey Sinyh {1); Sheolochun Singh v. Saheh Shig'h (li): Rafmtty Do’isof 
Vi Sib Chnnder Malbok (3); Isri Dutt Koer v. UansimUi Kaerain (4). 
There was so fai* an indicuion of the widow's intention by her having 
capitalized the iocotno, thati the burden of proof rests ou the respondents 
to show that it was not her intention to treat tbese savings as added to 
the inheritance; and unless the contrary is established, it must be taken 
that they were added to it. 

Mr. T. H. Goioie, Q, C., Mr. .J. Graham, Q, C., and Mr. H. W. Cava, 
for Grishchunder Roy : —The fund in question, aocuinulited income, was 
nob “ caoibalized” in the sense that it was made part of the family estate 
of inheritance. Tne widow received this accumulated income, as to which 
there was no direction in her husband’s will, with full power over it as 
her own, and showed no intention to do otherwise than retain it for her- 
self. The evidence shovvs that she intended to blend it with her other 
investcnents of income, and that it was never amalgamated vvitb the 
fa-mily estate. Investment ofic in a pennaoent securitv is no sign of her 
intention to effect such an amalgamation. She had full power to spend, 
or to accumulate, and the mere fact of the accumulation having taken place 
is insufficient to render this sum part of the inheritance. As heir and 
representative of the estate, she would have had power to accumulate, 
and might have done so without its being necessary for her to have 
received authority in her husband’s will so to do. In that respect she had 
full power as a vvi low. The principle on which this case should be deter- 
mine I is nob distinguishable from bh it which was hold to determine 
[4373 the right to the accumulations after the decease of the testator in 
Soorjeemoneij Do^see v. Denobundoo Mtillick (5). 

Mr. J. H. A. Branson appeared for bho Administrator-General, and 

stated his position as a trustee, without more. 

Mr. R, V. Doyne replied. . 

On a subsequent day. 16th December, their Lordships judgment was 

delivered by : — 

JUDGMENT. 


Lord Shand : — On this apneal the only question raised for decision 
is whether Badamkumari Dasi, the widow of Nobokumar Mullick. a 
member of the Mullick family of Calcutta, had power to dispose as she 
did, by a deed executed by her on the I2bh July 1886, about two months 
before she died, of certain Government of India Pi' 0 “‘Ssory notes^ These 
Government securities were purchased with a sum of Rs. ^,69,o00, which 
she had received out of her husband’s estate, and a further sum of 
Rs. 10.500, being interest which had accrued during her lifetime on thai. 
amount. Mr. Justice Trevelyan hold that Badamkumari had absolute 
power to alienate and dispose of these securities, and his decision was 

oonfirmed by the appellate Court. * « on cnn j i.u 

The appellant’s contention has been that thesumof Rs. 2^9,500 and the 
Government securities for that amount, were possessed by Badamkumari, 
oot as her own property with a power of alienabion, but as part of the 
estate of her husband Nobokumar Mullick, in which she had the right of 

interest only of a Hindu widow., . . , , i.*.- ^ j 

The circumstances in which she obtained poasessiOn of this fund, 
which are very peculiar, may be shortly stated. Her husba nd, who 
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1892 was a maa of very large meaDS real and personal, by bis will dated the 
Dbo. 16, 16th March 1856. appomled his widow and his younger brother Shaaicba* 
ran Mullick, his executors, to managa his estate; and hs directed that his 
widow should receive for maintenance and for the expenses of religious 
OoUNCIIi. acts and observances one lak of rupees. Having no soo, he, by the 9fch 

clause of his will, made the following provision in regard to his general 
estate: Should my executor Sreeman Shamoharan MuUick, my younger 

10 1 A 12 ^^ve more than two sons within eighi yairs from this date, in that 

•0 1. A. 12= [438] 

case such son shall be mad© my adopted son. Should such adopted 
•son die within the said appointed period of eight years, in that case should 
there be other sons of my brother within the speci6ed time of eight years, 
power is reserved for adopting up to the extent of a third time. Should 
my brother have no more than two sons, or the adopted sods shall die 
one after the other, in that case the share belonging to me of Company’s 
papers and lands and bouses and gardens and so forth, the whole real and 
personal estate will be received by my younger brother, Sreeman Sham- 
charan Mullick.” This, which was the only clause in the will regulating 
the disposal of the general estate of the testator, made no special provision 
in regard to the income of the estate during the eight years, in the course 
of which the testator’s brother might have a son who could bs validly 
adopted as the testator's heir. 

Shamcharan Mullick had one son only, and consequently tbe power 
of adoption conferred by tbe testator on bis widow could not be exercised^ 
During the eight years which elapsed after the testator’s death Sham- 
cbaran Mullick himself administered tbe estate, and received tbe in- 
oome and retained it. On the expiry of that time Badamkumari not 
only required payment of the lakb of rupees to which she had right by the 
special direction in her husband’s will, but also of tbe eight years’ Income 
which had not been specifically disposed of by the will, and which she 
maintained to be intestate succession falling to her as her husband’s 
widow and heiress. Shamcharan Mullick contested this claim, and seems 
for a time to have maintained that the income of these years became his 
property under the general destination to him of the real and personal 
estate of tbe testator. 

This dispute and other questions which had arisen between the 
parties were settled by a deed of agreement dated the 14th August 1866. 
That deed narrates this will, and states the question which had arisen 
regarding the acoumlated income of eight years ; and the nature of the 
widow's claim and the arrangement in regai'd to it are thus stated : — “And 
I the said Srimati Badamkumari Dasi as the sole widow, heiress and legal 
personal representative of the said Nobokumar Mullick, deceased, claim to 
have tbe accumulations of tbe said estate from the time of his death 
down to the expiration of the said eight years next succeeding bis death, 
[4393 the same as I contend and am advised being residuary estate undis- 
posed of by the said will of the said Nobokumar Mullick. And whereas 
tbe said Shamcharan Mullick has consented and agreed to concede the 
point in question and to give up to me as such heiress of tbe said deceased 
the accumulations of the said estate from the death of the said deceased 
for the period of eight years, the time within which the contingency of • 
son being born to the said Shamcharan Mullick to be adopted by 
was limited and fixed. “ The deed then goes on to state that, in order to 
avoid the delay and expense of taking an account of the accumulations, i^ 
had been agreed by the parties that the amount should be taken Skt 
Bs. 2,89.000. and this amount having been paid to her, Badamkumari# 
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granted a full disobarge cf all her claims for these accumulations. Before 
leaving the deed it should be mentiooed that, iu respect of payment 
then made to her, Badamkumari also discharged Shamcharau Mulliok of 
her legacy of Rj. 1,00,000, and Rj. 62,450 of interest which had accrued 
on it ; and she also granted a discharge for payment of a sum of IXa. 24,000 
which she accepted as oompensatioo for relinquishing her right to live in 
her husband’s family house on the estate. The several suras payable 
and paid under this deed amouDted in the aggregate to Rs. 4,75,450, and 
the payment was made in currency notes of various amounts, the most of 
these being one thousand rupee notes, others being notes for lls. 500 
and Rs. 100. 

Oat of the sum of Ra. 2,89,000 of accumulated income, Badamkumari 
paid away about Rs. 20,500 lor Uw and other costs, and with the balance, 
as well as with the other sums above mentioned received from her brother* 
in-law, she purchased Indian Government promissory notes yielding 
interest payable half-yearly. She survived till the 7th September 1886, 
and, as already mentioned, in July of that year she executed a deed of 
settlement and trust, by which she transferred to the Administrator- 
Geueral of Bengal as trustee the securities in which she had invested the 
aum received as the eight years of accumulated income from her 
husband's estate, after deducting costs and chai-ges, and also other Indian 
Government promissory notes for Rs. 10,600, being part of the intuiesb 
which had accrued on the securities originally b ')ught, which had not been 
soent by her in the meantime. The purpO30sC44Oiof the trust wore gener- 
ally the payment to herself or for her use of the interest or dividends of 
the securities during her life, and after her ileath a provision that the 
securities should be held in trust for Griahehunder Roy. her grandson, 
whom she bad resolved to bring up as her son, and his heirs and assigns, 

for bis and their absolute use and benefit. 

The appellant, alleging that she and her sister (called as a defendant) 
are the only heirs now alive of Nobokumar MuIlicU entitled to succeed as 
hia heirs in intestacy, has brought her suit, claiming right to the Govern- 
ment securities, and in her plaiat she alleges that these form part of the 
estate of Nobokumar Mullick, that Badamkumari was nob entitled to 
endorse or convey them away, as didbythedeed of the 12th July 

1886, and that this deed is invalid. 

The ground on which this claim has been supported in argument is 
that, under the provisions of the ninth clause of the will of Nobokumar 
Mullick. there was an implied clireebiou by the testator that the income of 
his estate should be accuraulab^d and capitalijjed for the eight years 
during which Shamcharan Mullick might have a son to be adopted, and 
that under the deed of arrangemant and compromise and release of the 14bh 
August 1866, between Badamkumari and Shamcharan Mullick. Badam- 
kumari claimed and accepted the accumulated income as a capitalized sum 
which in her hands was part of the capital of the estate of her husband ; 
that she therefore acquired only a Hindu widow s interest »n the fund 
and was nob entitled to alienate it or deal with it in any way which would 
deprive Nobokumar Mullick’s heirs of their right to receive it as part of his 
estate to which they had a right of snccessmn If this view of the nurporb 
and effect of these instruments were sound, there might be great force m 

Their Lordshipe are, however, clearly of opinion that the view present- 
ed by the anpellant ie not warranted by the terms of the wdl and the 
deed of arrangement. As regards the will of Nobokumar MuUick, all 
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parties are agreed that it gives nrt sjocitic direction as to what was to 

becoijie of tiie inco ne of the estate until the adoption of a son to be bom 

to Sliaincharan Mullick, or until the expiry oi the eight.years during which 
a son, to be [44l3 adopted, might be born. There is no direction in the 
LO UNC IL. deed either to capibali>^e or to accumulate that income, and nothing, in 
20 C. 433 fjordships opinion, from which such a direction can be held 

(P.C.)= have been implied. The income as it fell due each year after the testae 
20I.A. 12= death became either the property of Shamcharan ILulIick under the 
6 Sar. P.C.J. destination to him of the testator’s whole real and personal estate 

272 = 17 were the question still open, it se3m3 difficult to suggest a 

Ind. Jar. /or holding that it was not covered and conveyed by that 

223, destination), or it was entirely intestate succession which, as it fell 
due, became the absolute property of Badamkumari as the widow 
and heiress of her husband. And accordingly It was this right which 
Badamkumari maintained in the dispute on the subject which 
arose between her and Shamcharan Mullick, and which he yielded to 
her by the deed of agreement and release. The language of the 
deed being: And whereas the said Shamcharan XTullick has con- 

sented and agreed to concede the point in Question and to give up 
to me as such heiress of the said deceased " — that is, as appears from 
the sentence preceding, as the heiress and legal personal representative of 
the sAid Nobokuiiiar Rlullick, — "the accumulations of the said estate 
fiom the death of the said deceased for the periol of eight years.” The 
claim of Badamkumari bo this nart of the income of her husband’s estate 
was made by her as heiress of her husband entitle! to income not dispo- 
sed of. She claimed this income as her absolute orooerty, and their Lord- 
ships can see nothing in the language of the deed of agreament, or in the 
transaction with Shamcharan jVIullick, which can support the appellant’s 
contention that she agreed to receive this income as capital in which 
she should acquire only the estate of a Hindu widow, or that the 
nature of the fund should differ in any way after she received it from 
what it bad been before. 

There is nothing to support the appellant’s argument in the circum- 
stance that the income was received in one sum and only after 
the Ians© of eight years after her husband’s death. The right she 
claimed was to receive payment as the inoome came in. That was 
a question between her and Shamcharan Mulliok. If he bad immediately 
on the testator’s deatli taken the same view as he took when the agree- 
ment was made, all the income would have [442] reached the widow’s 
bands as it accrued, and there could have been no question as to the 
character in which she took it. It cannot make any difference that the 
title was nob admitted for eight years, and that pendiing the uncertainty 
the income was aooamulatad. The administration of the estate was left 
entirely in the hands of Shamcharan Mullick, and it was only after the 
lapse of eight years that Badamkumari received from him oven the lakh 
of rupees left to her for her maintenance, and that a general settlement 
of her claims was made. 

In this state of the facts there seems to be no ground for the appel- 
lant s claim. Although at the earlier stage of the argument it was suggest- 
ed that, even if the fund was to bo regarded as income and not capitaliz^- 
ed estate, it nevertheless became the husband’s estate, because of the 
subsequent actings of Badamkumari; this view was hardly maintained Id 

the rei)ly by the appellant’s Counsel. 
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The appellant’s Counsel contondel that the savings of a nindu 
widow must be presumed to have been made tor tlio bonuhfc of lier luis- 
band’s estate. Without examining the precise rosuh of the decisious. it 
is suffioieot to say that in this case there is no room for any such presump- 
tion, for the corpus of tlie estate never came te tiio widow, but was 
taken by S’namoharan MuUick unler tlie will, an ! tlio income to which 
the widow succeeded was senarated from it, and became and was doalt 
with as an entirely separate fund. To use the words of Mr. Justice 
Trevelyan in reference to Badamkumari’s pcsition (L) : — " Tuoro wis no 
estate of her husband’s in her hands for her to augment.” She did nothing 
to indicate an intention to make the fund received, or the intercsr. on it. 
part of her husband’s estate which was in other hands, or to justify the 
inference that she wished it co reverb to her liusband’.s heirs. It was said 
she had placed it in investments of a psrmanent nature. Bfad she done 
so, it does not anpeav to their Lorlshios tha’i this circumstmee alone 
would have aided the fund to the 6sba^e devolving on her hu-iband’s heirs. 
Bub the fact is that, having received the money in currency notes which 
yielded no return, and the keeping of which was attended wit i much 
risk, she at once placed it, as any prudent person would do, [443] in 
securities, investing it in Governnaent promissory notes yielding 
regular interest, but which were negotiable instruments transmissible 
by mere indorsation. It is im-jortant also to observe that the other funds 
which she received from Shimchiran Mullick wore investel precisely in 
the same way and at the same time, and that for purposes of investment 
therefore the fund in dispute was not kept separate, but was mi gled 
with her general personal means ; and she seems to hive used the infere^t 
and inoom-3 of the whole indiscriminately for her mainboaince, a', i speir 
the greater part of it. It may be further mentiono 1 that, while her trust 
settlement by which she conveyed the income in question was executed in 
1886, this deed superseded an earlier testamentary deed of 1882, which 
she cancelled in 1886, in which she distinctly records her view that she 
had received the fund as her absolute property, and bad placed it in 
Government securities **for my own absolute benefit, and without any 
Intention or desire to make the same or any oarb thereof accumulations to 
the estate of the said Baboo Nobokumir MuUick, but on the contrary 
with the full intention of having, retaining and exercising full and un- 
controlled dominion by will, deed or otherwise over the same and every 
part thereof.” 

Their Lordships, being thus of ooinion that the fund in question was 
not in any sense received by Badamkumari as caoital or capitalized 
income of her husband’s estate, but was received as income which, under 
the arrangement with Shamcharao Mullick, was her own absolute proper- 
ty,, and further that she never indicated any intention to make the same 
part of her husband’s estate for the benefit of his heirs, will humbly 
advise Her Majesty to dismiss the appeal, and the appellant must pay the 
costs of the appeal, which, however, will bo one set of costs only, to the 
respondent Grishchunder Hoy. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. Barrow and Mogers. 

Solicitors for the respondent Grishchunder Roy, and for the respond- 
dent the Administrator-General : Mr. J. h. Watkins. 

C. B. 

. ( 1 ) )4 C. 861 1886 ). 
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20 C. 4». 

[M4] CRIMINAL REFBRKNOB. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Alt. 

The Queen-Empress v . Kishunwa.’^ [2ith January, 1893.] 

WC 444 ^rtns Act {XI of 1878), ss. 18 , 19— Going armed toilhout license— License to caxry 
• ‘ arms, production of— Retainer carrying arms. 

A servant of a person who possessed a licsnse for two swords and a guo« wbioh 
liceose also covered oae retkioer, was stopped by the police oo the road while 
catryiDg a sword. Oa being asked to produce his lioense h) was unable to do flO« 
it cot then beiog with him No opportunity was afforded him of producing the 
licsQse, but he was charged with an offenoe under s. 19 of Aot XI of 1878, and 
on these materials convicted and Sued. 

JBfeli, that the cooviction was wrong. The law does not require a licensee 
always to have his license with him. If under suoh oiroumstanoes on being 
required to produce it, he is prepared to do so ou a reasinable opportunity being 
given him to get it, and it exists, he should not he proseonted ; if prosecuted the 
production of the license at the trial is a sufficient answer to the charge of 
infringing the Arms’ Act. 

HA I, further, that a license granted to a person to carry arms and including a 
retainer, authorizes any retainer to oarry the arms specified with the permission 
of his master, and d )es not restriot him merely to carry them while in the aotoal 
presence of his master. 

CF.. 3 O.W.N. 394 (395) J 

The accused, a servaut of one Waris Ali. the manager of the Raja 
of Makaodpore, was charged with an offence under s. 219 of Act XI of 1878, 
It appeared that ha was stopped by the police while proceeding along the 
road carrying a sword, and when asked to produce the license failed to 
do 80 . It further appeared that the accused's master had a license 
which covered one retainer and was a license for two swords and one 
gun. Three witnesses were called for the prosecution, who merely de- 
posed to the accused being caught with the sword going along the road, 
and in his examination by the Deputy Magistrate, the [413] accused 
stated that the license was not with him at the time, but with another 
man who was left behind. 

The Deputy Magistrate recorded the following judgment : — 

“The accused admits not having shown the license of his master to 
the police when he was caught; his explanation is that the license was 
with another servant who was behind him. As a retainer he could not 
go armed without his master. Teobaically he is guilty, as he did not 
ehow bis license to the police when he was caught ; in fact be had no 
license at the time. The Court finds the accused guilty of going armed 
without a license, punishable under s. 19, Aot XI of 1873, and sentences 
him to pay a fine of rupee one only.” 

The Sessions Judge referred the case to the High Court with the 
following report : — 

“ A license was granted to one Syed Waris Ali, of which I extract 
the following relevant entries : — 

License to possess arms and to go armed, &o., granted to Syed 
Waris Ali. One retainer is covered by the license. License for two swords 
and one gun.’ 

* Crimioal HererenoeNo. 4 of 1893, made by A. C. Brett, E q., Sessioos Judge cf 
Gaya, dated the 6tb of January 1893, against the order passed by Baboo B. A. K. Singer 
Deputy Magistrate of Gaya, dated the 8th of October 1893. 
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“ A servant of the licensee was found carrying a sword, and he had 
nob the license in his pocket. He has been fioed a rupee. 

I have CiUed upon the Deputy Migisbrate for an explanation, and 
this has been sent bo me with some covering romwks by the District 
Magistrate. The arguments used by these officers would make it an 
offence for a licensee to send a retainer (even though ooverel by the license) 
across the road with a sword in his hand unless he gave him the license to 
put in his pocket. And if the licensee had b.vo retainers (covered by the 
license) two swords, and (presumably) only one license, he would bo 
placed on the horns of a dilemma. 

I do nob think the dne is warranted by law, and I submit the record 
accordingly,'’ 

No one appeared at the hearing of the reference. 

The judgment of the High Court (Prinsep and Amebr Ali. JJ.) was 
as follows : — 


1893 

Jan. -m. 

Crimlnal 

Bbpbr- 

ENOK. 

20 0 . 444 . 


JUDGMENT. 

These proceedings were very arbitrary and unjust. It is not denied 
that the master of the accused has a license sufficient bo cover the sword 
carried by him. He has bean convicted simply because he had not the 
license with him, and ho was given no opoorbunity'of producing it before ho 
was prosecuted. The law does nob require, nor the license provide, that a 
license to carry [446] arms shall always be on the person of the particular 
man. If, on being required bo show his license, the bearer of arms is 
prepared to produce it on being given a reasonable opportunity to get it, 
and such license exists, he should not be prosecuted. The production of 
the license at the trial is a sufficient answer to the charge of infringing 
the Arms’ Act and to show that the prosecution was without proper 
ooQsideratioD. 

It has also been said in support of the order that because the 
license was given for one retainer to carry arms, the arms could not be 
carried except in the presence of the master, the actual licensee. This is 
a very narrow construction of the terms of the license which cannot be 
reasonably placed upon it. The reasonable construction is that any 
retainer can carry the particular arms with the permission of his master. 
Wo further observe that the award of a portion of the fine to the Police 
officer who arrested the accused was injudicious as encouraging interference 
without sufficient cause. Wnea the Police officer required che accused to 
produce the license for the sword he wis carrying, and was told that ho 
had one, nob on his nerson bub at home, the Police officer, if he had any 
doubt on the subject, should have accompanied the accused to his house 
to satisfy himself by seeing it. 

The oonviobion and sentence must be set aside, and the fine, if paid. 

xefunded. 


H. T. H. 


Conviction quashed. 
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APPELLATE CIVIL. 

Before "Mr. Justice Norris and Mr. Justice Maepherson. 


RvM GopaL BVSACK and others iPlainti^s) V. NDRUMUDDIN 
alias Moor Mahamed Mcndul i Defendant).* [16bh Doaember, 1892.J 

Fishery/, riftht of-— Jalkar -Immoveable propertu ^General Clauses Consolidation Act 

(I of 166S), s. Z—Traiisfer of Property Act (IV of 1882), s. 106. 

A ialkar, or right of fishery, as being a benefit arising out of land covered by 
water, comes within the defiaitioa of “ immove »ble property ’’set out in C447 j 
the (reueral Glauses .Act (I of 1868). and is therefore immoveable priperty undei^ 
s. lOG of the Transfer of Property Act (IV of 1882). 

[R., 14 C L.J. 572*12 rod. Gas. 305 (30?).] 

This was a suit to recover possession of a jalkar or right of fishery. 
The plaintiffs, tlie patoidars uq ler ooo Radha Mobua of a certain wahal, 
alleged that the defendant held the jalkar by virtue of a lease from Radha 
Mohun for a certain period which had expired, and that, as he refused to 
give up possession, they brought the suit to eject him. The defendant 
pleaded that he had held possession of the jalkar^ not under a temporary 
lease, but as kaimi ijaradar, and that he was entitled to notice to quit. 

The Munsif held that the defendant was a mere tenaQt*at*wiiI, hold* ‘ 
ing at the pleasure of the landlord, and that notice to quit was not neces- 
sary, and gave the plaintiff a decree for possession. 

The Subordinate Judge held that the defendant had no permanent 
interest in the jalkar, but that he had such a holding as made a notice 
to quit necessary before ho could be ejected. He observed : — 

It has been contended by the plaintiffs th^t jalkar is not ' immove- 
able property.' I think the contention is not valid. The pleader .for the 
plaintiffs contended that it is an incorporeal right, and that the latter 
portion of s. 106 of the Transfer of Property Act does not apply. 
In the case of Parhutty Nath Roy Ghoiodhry v. Madho Faroe (1) it was 
held that jalkar right is not an easement, but an interest in immoveable 
property : the defendant's jalkar right, therefore, falls within the scope of 
the latter portion of s. 106 of the Transfer of Property Act. Moreover, 
in a Full Bench case, Rajendronath Mookhopadhya v. Bassidar Rukman 
Khondkar (2) , the High Court have held that a ryot whose tenancy is 
determinable at the will of the landlord cannot be ejected without notice. 
Following the broad principle laid down in that case. I think a notice is 
necessary, though the tenure is a jalkar one. As no notice has been served., 
on the defendant, the plaintiffs* case must fail.” ' ' 

The Subordinate Judge accordingly dismissed the suit. 

The plaintiffs aopealed to the High Court. 

Baboo Jassoda NaTidan Parat/ianick, for the appellants 

Baboo Ktshory Dal Sarkar, for the respondent. 

[44 i] The judgment of the C)urt (Norris and Macpherson, JJ.) 
was as follows : — 


Appellate Daotee No. 39 of 1892, agaiost the decree of Baboo Krishko 
Chunder D*s^. Sabardioate Judge of Fuboa and Bogra. dated the 25th of August 1891i 
reversiug th.> decree of Biboo Lai Behary Bhaduri, Mundf of Nowabgauce. dated the 
30th of November 1889. 

Cl) 3C, 2T6= 1 C.L.R. 592. (2) 2 0.146. 
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JUDGMENT. 

The oaly question argued io this second appeal by the learned 
pleader for the aopeilant is that the lower appellat'3 C.)iirt h i-? erroneously 
held that the jalkar riglit in dispute between the parties in this suit was 
immoveable property within the meaning of s 106 ot the Transfer of 
Property Aot. 

We think that the decision is a correct one. We are of opinion 
that tills jafkir right is immoveable property vvibhiti the definition of 
immovovble property as set out in the General Clauses Aci ; that it is a 
benefit to arise out of land coverel by water; and this conclusion we think 
is justified by the expression of opinion of at least three of the learned 
Judges who were parties to the Full Bench decision of Fadii Jhala v. 
Gour Mohun Jhala (1). 

The appeal therefore fails and must be dismissed with costs. 

J. V. W. Api)cai dismissed. 


20 C. 448. 

CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Aii. 


Kheroda Prosad Paul {Petitioner) V. The Chairman op thk 

Howrah Municipality {Opposite party).'' 

[27th January, 1893.1 


Bengal Municipal Act {Bengal Act III of 18S4). ss, 44. 45 and 35.3 — Powers of Chair, 
man, delegation of — Prosecution for obstructing drain. 

The proviso to 8. 45 of the B.;ng4l Municipal Act. 1634, cannot be considered ae 
altogether overriding the body of the section, and r^lntes only to specific acts in 
which an express or imolied coosent m »y btvo bean given or held to have been 
given. It cannot be heid to apply to a general autbority, verbally given by a 
Ohairmao to a Vice-Cbairman, to institute prosecutions under the Act, as such 
power can only, under the body of the section, be delegated by a written order, 

[449] In a pcO'>ecatioQ instituted by a Vics-Chairinan for obstructing a drain, 
where it appeared thtt the Ghairmtn bai some months previously verbally given 
the Vice-Chairman giQ^ral authority tJ ins'.itutc all such proseoufjons under 
8. 353 of the Ac-., and ic auDsaco 1 that a conviction b td be-*n obtained before a 
Benoh of Migistrates, and that on appetl to tbe Magistrate the conviction bad 
b^en upheld, the Magistrate himself being the Cbairmao and hearing the appeal 
With the exoress consent of the accused, and where it was contended in revision 
before the High Court that although there was no written order by the Chairman 
delegating his powers, it must be taken upon the facts proved and the circum- 
etancss of thocase that the prosecution had been iostiruted with the express or 
implied consent of the Chairman obtained, both previously and subsequently, 
within the term^of the proviso to s 45. 

HhH, that the proviso did nob apply to the case, that the prosecution bad not 
been properly instituted, and that the conviction and sentence must bo set aside. 

[R., 16 C.W.N. 934 (936)=il3 Ct L.J. 524=»15 Ind. Caa. 796.] 

This was a prosecution, instituted at the ia-sbanco of the Vice-Chair- 
man of the Howrah Manicipaliby, under s. 218 of Bengal Act HI of 1884 
(The Bengal Municipal Act), for nobcomnlying with the terms of a notice 


• Criminal Revision. No. 574 of 1692. against the order passed by G. A. Grierson, 
Esq., Dietcicli Magistrate of Howrah, dafed the I7ih of September 1892, affirming the 
order passed by the B*nch of Honorary Magistrates of Howrah, dated the 10th of August 
1092. 

(1) 19 C. 544. 
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for removing an encroaobment on a drain. The accused, aboub two or three 
years prior to the date of the notice, built, with the perimissioa of the 
Commissioners, a shad covered with tiles, and some time previous to the 
notice he constructed some brickwork in the shape of a posta or abutment 
beyond the water-fall mvrk of the shed, and thereby obstructed the drain 
in quG=?tion and, as alleged by the prosecution, wholly stopped the flow of 
the water. 

Tne iiofcice, which was dated the 30ih January 1892, was signed by 
the Vice Chairman, and directed the removil within 8 days of the entire 
length of the posta. This notice not having been complied with, the pro- 
secution was iastitat}ed on the 9bb May 1392, the comolainant's name 
being given as Audhor Chunder Ghose, an overseer of the Manicipaliby. 
On the case coming on to be heard before a Bench of Honorary Magis- 
trates, a preliminary objection was raised as to tbe authority of the Vice- 
Chairman, who issued tbe summons, to institute the prosecution. This 
objection was overruled by the Beach, who retied on s. 45 of the Act. 
On the merits, the accused pleaded that as the drain and the land adjoin- 
ing were private property, the Municipality had no right to interfere. The 
Bench, however, considered that, under ■ [150] s. 190, the Municipality 
had power to control all drains, whether publto or private, and convicted 
the accused andflned him Rs. 20 and directed him to pay the costs, Rs. 4. 

A further objection was raised at the hearlug to tbe effect that tbe 
proceedings were barred by limitation, but the Court held that the offence 
was a continuing one, and referred to the provisions of s. 353 of the Act. 

Against the conviction the accused appealed to the District Magis- 
trate, who was also tbe Chairman of the Municipality. Nonobjection was, 
however, taken by the accused on that ground to the appeal being beard 
by him, although the Magistrate himself called attention to his position 
before tbe appeal was argued. 

The following was the judgment of the District Magistrate : — 

" I drew tbe attention of Counsel for tbe appellant to the fact that 
the appellate Court is also Chairman of the Municipality. Counsel said 
that he had no objection to my bearing tbe appeal. I therefore bear the 
appeal. 

*' Tbe appellant has been convicted, under s. 218 of the Municipal 
Act, with failing to comply with a requisition issued by the Municipal 
Commissioners of Howrah under s. 202 of the Act to remove an encroach- 
ment from an open drain within the Municipality. The points to be de- 
cided in this case are, (0 whether the notice was a legal one. (2) whether 
it was duly served, (3) whether tbe accused failed to comply with it. 

" As regards the first point, there is the clearest evidence that the 
drain was an open one. It was also subject to the control of the Ooffl" 
missioners (s. 190 of the Municipal Act), An attempt is made to argue 
that ' open ’ means ‘ public,’ and that as the drain (as alleged by th® 
appellant) is a private one, s. 202 does not apply. An open drain i9» 
however, a drain which is open to the air, as distinct from a covered drain, 
and tbe interpretation proposed is quite untenable. There is also ampl® 
evidence that the appellant made an obstruction or encroachment in this 
drain. Nay actually, since the case began, be has filled it up with earth. 
He says the drain is a private one, but that has nothing to do with the 
matter. All drains, public or private, are subject to the control of the 
Commissioners, and if open, are proteoted from obstruction (s, 202). It 
would indeed be monstrous that a person should be allowed to infect e 
whol i neighbourhood by stopping up a so-called private drain (the expres- 
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Biondoes not ooour in the whole Municipal Act). It is urRed that the 
Munioipahty should have proceeded under s. 191. It is. however, clear 
that the Municipality had power in this case to proceed under s. 202, 
and It IS [451] not for the appoUant to dictate to the Corninissioners 
what ^course they should pursue. 

As regards the service of the notice, the lower Court accepted a 
written admission of the fact made by the apodlant’s pl<-ader. It was 
hardly wise to do that, and so acting under s. 428 of the Criminal Proce- 
dure Code I suDplemeoteil the record by taking formal evi<lence of the 

eervioe. It clearly proved that the appellant failed to comply with the 
notice. 

Some points raised by counsel may be noticed. The case was not 
barred, for the offence (failure to comply with a notice) is a continuing one 
and its occurrence was brought to the notice of Commissioners on tlie 6bh 

May_1892. 

The Vice-Chairman had the implied consent of the Chairman to 
institute the prosecution, vide s. 45 of the Municipal Act. 

^ I do not know what the petition of appeal means by a definition of 
encroachment in the Municipal Act. There is no such definition. The 
wording of s. 202 is 'obstruction or encroachment.’ 

“ I dismiss the appeal.** 

Against this decision the accused then moved the High Court to send 
for the record and reverse the order of the District Magistrate on the 
following, amongst other grounds. — 

(1) That the Distriot Magistrate had erred in dealing with the case 
under s. 218 of the Act. 

(2) That the six hours’ previous notice in writing, prescribed by s. 191 
of the Aot, had not been given. 

(3) That the District Magistrate ought to have considered that no 
Baootion was given under s. 353. 

A rule was issued calling on the Magistrate to show cause why the 
oonyiotion should not be set aside, and in reply thereto the District 
Magistrate stated, inter alia, that for some months previous the Vice- 
Ohairman had his express consent to institute proceedings under s. 353 of 
the Act, bub did not allege that any written order had been given or any 
express permission granted to institute this case. 

The only point material for the nurposes of this report, having 
regard to the judgment of the High Court, was that relating to the power 
of the Vice-Chairman to institute the prosecution. 

Mr. T. A. Apcar, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Kilby), forth© opposite party. 

[452] Mr. r. A. Apcar, amongst other objections which it is not ma- 
terial to notice, contended that the conviction could not be upheld on the 
ground that the prosecution had been instituted without the order or con- 
sent of the O')mmissioner8 as required by s. 353. Under s. 44 the Chair- 
man was vested with the cowers of the Commissioners, but there was 
nothing to show here that the Chairman had ordered the prosecution or 
given his consent to it ; the Vice-Chairman could only exercise the power 
of the Chairman when the latter had delegated his power by a written 
order, as provided by s. 45, whioh was nob alleged in this case, and the 
mere general sanction, given verbally by the Chairman to the Vice-Chair- 
man, to institute all such cases was not snffioient. 

The Deputy Legal Remembrancer (Mr. Kilby) contended that the 
provisions of the second paragraph of s. 44 were ampte to cover this case. 
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1893 It was clear that the Chairman had given the necessary authority, and 
Jan. 27- though not by written order, the prosecution could not be held invalid, if 

it appeared it had been instituted with the express or implied consent of 

Criminal the Chai rman previously or subsequently obtained. Here the Chairman 
Revision, stated that he bad given his consent previously, and apart from that he 

bad himself heard the appeal and had undoubtedly sanctioned the prose- 
® cutioQ subsequently, for be bad upheld the conviction. The case was 

clearly covered by the terms of that paragraph of the section, and it 
could not, therefore, be held that the prosecution was improperly institut- 
ed. 

The judgment of the High Court (Prinsep and AmeeR Ali, JJ.) 
was as follows : — 

JUDGMENT. 

It is unnecessary, in the view we take of this matter, to oonslder more 
than the first objection raised to the conviction and sentence undey s. 218 
of the Municipal Act of 1884. That objection is that the prosecution 
has bean instituted without proper authority within the terms of s. 353, 
read with ss. 44 and 45 of the Act. It is not denied that no order or con- 
sent of the Commissioners was previously obtained before prosecution, 
nor has it been contended that the Chairman, exercising the powers of a 
Commissioner under s. 44 ordered this prosecution, nor that the Chair- 
man, by any written order, delegated to the Vice-Chairman this 
duty. But it has been stated by the District Magistrate, who 
heard the appeal — and this been repeated in the explanation [463] 
given on the issue of the rule- -that for some months past the Vice- 
Chairman had his express consent to institute proceedings under s. 353 of 
the Act. It seems to us that the law requires not express consent, but a 
written order where such general powers are delegated by the Chairman. 
No doubt the proviso sets out that nothing done by the Vice-Chairman 
which might have been done under the authority of a written order from 
the Chairman, shall be invalid for want or defect of such written order, if 
it be done with the express or implied consent of the Chairman previously 
or subsequently obtained. But wo do not understand that proviso to al- 
together override the body of the section to which it is annexed. It seems 
to us rather that the proviso relates to specific acts in which an express or 
implied consent may have been given or held to have been given. In this 
particular instance the authority contended for is a general authority which 
had been given many months previously. We think that is not the auth- 
ority contemplated by the Act. We think, therefore, that the prosecution 
has been improperly instituted and that the conviction and sentence 
should be set aside. 

« 

H. T. H. Rule made absolute and conviction set aside. 
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20 C. 453. 

APPELLATE CIVIL. 

Before Mr. Justice Pigot and Air. Justice Uauipini. 


Sheo Pekshad Singh and another {Defendants Nos. 4 and 5) v. 
SaHEB LaL and another {Plainti^sV AND Ra.TKUMAR LaTj and 
others {Defendants 2, 3, and 4) v. S.aher Lal and another 
{Plaintiffs) [20ch August, 1892.] 

Hindu lata — Joint family — Mitakshara — Debts incurred by agimt of Joint family — Sele 
of joint family property in e.vecution of decree— Suit and decree against managing 
members of a joint famiiy business — Bffect of sale against other via,mbers though 
not parties to decree — Execution proceedings, setting aside of. 

The plaintiSs. who were the members of a jotut Hindu family, sought 
to recover a share io oertam properties uu the allegation that they were 
[454] joint family propectiesi but wrongfully sold in execution oi a decree upon 
a bond executed by their paterual uncles D ati.i S and one B. S. The family was 
a trading family and earned on a moucy-lending business under the supervision 
of L and S. One Z M bad dealings with L and N. and in the course of such 
dealings be deposited a certain sum of money witu them for which the above 
bond was executed, in which certain properties belonging to the family were 
pledged as security. Subsequently Z M sued on this bond, obtained a decree 
and put up the properties for sale, which were purchased by some of the defend- 
ants, who dispossessed the plaintiffs. The share of the properties advertised for 
sale, certified in the sale certificates granted to the defendants to have passed to 
themi was the share of the whole family in the properties sold, but it was 
described as the right, title and interest of L and S, the person sued. Held, that 
L and S, though not the managers of the family, were yet its accredited agents 
in the management of the money lending business, and as such bad the authority 
of the ocher members co pledge the lamily properties for a joint debt contracted 
in the ordinary course of that business. 

Johurra Bibee v. Srecgopal Misser (1) referred to. 

Held, also, that the sale having been under a decree in respect of a joint debt of 
the family, the whole interest of the family in the properties in dispute passed 
at the sale, although L and S only out of the members of the family were sued. 

Pursid Uarain Singh v. Bonooman Sahay (2), Bissessur Lall «Sahoo v. 
Luchmessur Singh (3i, Nanomt Babuasin v. Modhun Mohun (4), DauliU Ram 
V. Meher Chand(&), Oaya Dm v. tiaj Bansi Kuar [G), Ram NarainLalv. 
Bhatoani Prasad (7), Phul Chand v. Lachmi Chand{G), liemola Dossee v. Mohun 
Dossee (9), Baao Kooer v. Hurry Dass (10), Samalbhai Nathubhai v. Somesh- 
var (11), and Bari Vithal v. Jatram Vuhal (12) referred to. 

iTeW further, that in execution proceedings the Courts will look at the subs- 
tance of the transaction and will not be disposed to set aside an execution upon 
mere technical grounds when they find it is substantially right. Dis>6ssur 
Lal Sahoo v. Luchmessur Singh (3) followed. 

[DIm.. 9 0 W.N. 879 (882) ; R.. 21 B. 205 (219) ; 23 B. 372 ; 29 C. 583 (58Gi ; 12 Bom. 
li.R. 811 (816): Cons., lO C.P.L-R. 67 (69); 16C.P.L.R. 19 (22) ; D . 34 A. 135 
(l39)—g A.L.J. 64 = 13 Ind. Gas. 34 ; 3 Bom. L.R. 97 (99).] 

The plaintiffs, Saheb Lal and Gharib Chand, brought these two suits 
to recover possession of certain shares in mahaX Adai and [455] mouzah 
Udaibigha, which were sold in execution of a decree against their paternal 
tinoles, the defendants lOand 11, Lalji Sahu and Sitaram, on the allegation 


• Appeals from Original Decrees. Nos. 271 of 1890 and 170 of 1891, against the decree 
of Baboo Amcita Lal Pal, Subordinate Judge of Gaya, dated the 21st of July 1890. 

(1) 1 C 470 (3) 5 C. 845. (3) 6 I A. 233 = 5 C.L R. 477. 

(4) 18 O 21 = 13 I A 1- (5) 15 C. 70 = 14 I-A. 107. (6) 3 A. 191. 

(7) 8 448. (8) ^ A. 486. (9) 5 0 792 

(10) 9 C. 496. (11) 8 B- 38- <^2) 14 B.697. 
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that the propercies were joint family properties. The genealogy of the 
family, which was governed by the Mitakshara law, was as follows: — 


Meher Chand Sahu. 

1 


I 

Gajadhrir Sahu* 
Gaoga Koer. 


I 

Lalji Sihu. 
Maoga Per^had. 


I 

Ragbu Nath LaI. 


I 

Sit»ram. 

I 

Ram Persbad 


1 


Sabeb Lai. 


T 


Qha.'ib Chand 


The plaintiff's alleged that on the death of their father, Ragha Nath 
Lai, in 1862. they lived as memberB of a joint family with their grand' 
father, Meher Chand Sahu, who was the manager of the family until his 
death, which occurred in 1872; that on the death of Meher Chand Sahu, 
their paternal uncle, Gajadhar Sahu, became the manager of the family and 
continued as such up to 1879. when a separation took place between the 
plaintiffs and their paternal uncle?, the defendants 10 and 11 ; that the 
labrer never became managers of the family, nor did they ever have any 
authority f:o borrow money on behalf of the members of the family ; that 
in 1830 Gajadhar Sahu died, leaving him surviving his widow and 
heiress Ganga Koer, who on the 14'.h Assin 1296 (4bh October 1888) 
executed a will in favour of the plaintiff Gharib Onand, and gave the 
latter all the property left by her husband ; that the defendants lOand 11, 
having on their own account, on the 25-.h June 1872, borrowed a certain 
sum of money, executed a bond in favour of one Z iki Mistri, and pledged 
the family properties mafiaZ Adai vtouzah Udaibigha ; that the said 
Zaki Misbri brought a suit and obtained a decree against them; that 
on the death of Zaki Mistri his son, the defendant Hurtal Mistri, caused 
rmhal and monzah Udaibigha to be sold by auction, and himself, 
along with other defendants, purchased the right, title and interest of 
the defendants 10 and 11. The plaintiffs contended that although only 
the right, title and interest of the def-^ndauts 10 and LI had passed by 
the decree, yet the auction-purchaser C458] defendaDts wrongfully took 
possession of the entire estate belonging co the joint family, and that 
the bond which was executed by the defendants .and their gomashta, 
BUhen Sahu, was not for the benefit of the family nor for any legal 
necessity. 

The defendants 10 and 11 did not appear. 

The defendants 4, 5, and 9 in No. 271 of 1890, and the defendants 
3 and 4 in No. 170 of 1891, appeared, filed written statements and oon- 
tended that mahal Adai and mouzah U<iaibigha were not the ancestral 
properties of the plaintiffs, but were the separate pronerbies of the defend- 
ants N.7S. 10 and ll, Lalji Sahu and Si^aram ; that the monev-leuding 
business was also the separate business of the latter, and that the proper- 
ties were rightly sold in execution of the decree of Zaki Mistri, in whose 
favour the bond was executed. They further denied the separation above 
referred to. and questioned the genuineness and validity of the will of 
Ganga Koer. 

The Subordinate Judge decreed the suit with costs. 

The defendants Nos. 4 and 5 appealed to the High Court and the 
plaintiffs cross-appealed. 
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lu No. 271 of 1890. 

Moulvi Mahomed and Baboo Koruna Sindhu Mukerjee, for the 

appellanis. 

Dr. Rashbthari Ghose and Baboo Aukhil Ohundcr .Sen, for the 
respondeoDs. 

lu No. 170 of 1890. 

Mr, C. GrcQory and Baboo Basanta Kumar Bou, for the apjellaots. 

D.-. liashbehan Ghose, Baboo Aukhil Ohundcr Sen, and Baboo 
Saligrayn Singh, for ihe respoDdencs. 

The oa'iire of the argumenta suflicietitly appears in tl>e judgment of 
the High Court (PiGOI and RaMPINI, JJ.) which was as follows : — 


1892 

Aua. 20. 

Appel- 

late 

Civil. 
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JUDGMENT. 

In the two suits out of which the present appeals arise, the plairititfs, 
who are members of a Hindu family governed by the Mirakshara law, 
seek to recover a share in two properties named [157] Adai and 
Udaibigba, on the allegations that these properties were joint family 
properties, that they were wrongfully sold in execution of a decree 
obtained against certain members of the family on the basis of a bond 
executed by those members for a personal debt for which those mem- 
bers only were liable, and that they were accordingly dispossessed from 
those properties, on the 4tb August 1877, and on the 18th July and 
the 25tb September 1878, by the principal defendants, who are the 
purchasers -of the properties at the Court sales. The genealogy of the 
family, which is admitted, is giveu in the judgment of the Subordinate 
Judge. The plaintiflfs, Sabeb Lai and Ghaiib Chand, are the grandsons 
of one Meher Chand Sahu, who died in March 1872. The plaintiffs’ own 
father, Raghu Nath Lai, died in 1862. When Meher Chand died he had 
three sons then living, viz., Gaiadhar, Laiji, andSitaram. Gajadhar died 
in 1880* leaving a widow Ganga Koer, who died in October 1888. Laiji 
and Sitaram are now both alive, and they and their respective sons. 
Mangal Bersbad and Ram Porsbad, have been made parties defendant to 
the suits. The family was a joint family. According to the plaintiffs a 
separation took place in 1879, but this is denied by the defendants. 
The properties which form the subject of dispute were purchased, the first 
in 1869 in the name of Bishen Sahu. the gomasiha of the family, and the 

second in the name of the plaintiffs’ unde Sitaram. It (/.e., the second 
property) was first held under fimokarari lea^e dated 12th December 1865, 
and was subsequently acquired outright by a kobala dated 18th February 
1872. The family was a trading family, and carried on several businesses, 
as detailed in the jiidgmenb of the Subordinate Judge. The only business 
with which we need concern ourselves in these cases is the money-lend- 
ing business, which was carried oo by Bishen Sahu under the supervision 
mostly of the plaintiffs’ uncles, Laiji and Sitaram. Now, one Zaki 
Mistri had dealings with Laiji and Sitaram. In the course of these 
dealings he deposited with them a certain sum of money, for which a 
registered bond daied the 25th June 1872 was executed by Laiji, Sitaram. 
and Bishen Sabu. In this bond the properties acquired in 1869 and 
February 1872 were pledged as security. Subsequently, Zaki Mistri sued 
on thia Wd. obtained a decree; and put up the properties to sale. They 
were sold and [488] purchnsed by the several defendants, wbo in due 

ootirse took possession. 
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Now tbe plaintiffs sue the purchasers of the properties alleging that 
the properties were joint family proporties, that the debt for which the 
bond of the 2oDh .Tune 1872 was given was a personal debt for which only 
tbe executants of the bind were liable. They are therefore entitled, they 
say, to the share of their father Ragbu Nath Lai in these properties. The 
plaintiff No. 2 also claims the share of bis uncle Gajadhar in the proper- 
ties, on the ground that in 1879 before his death the family separated, 
that his share passed to bis widow Ganga Koer, who bequeathed it to the 
plaintiff No. 2 by a will dated 14th Assin 1296 (4th October 1888)'. 

Tbe allegations of the defendants, on the other band, are that tbe 
properties were tbe separate properbi^g of Laljl and Sitaram, and were 
rightly sold in execution of the decree obtained against them. They deny 
the alleged separation of the family, and they impugn both the genuine- 
ness and the validity of the will alleged to have bean executed by Ganga 
Koer. 

The Subordinate Judge has found that the family was joint in estate 
at the time of the acquisition of both Adai and Udaibigha;(2) that these 
properties were acquired for the benefit of the whole family; (3) that the 
money-lending business, carried on by Bishen Sahu and supervised by 
Laiji and Sitaram, was the business of the joint family; (4) that the debt 
for which the bond of the 2oth Juno 1872, by which Adai and Udaibigha 
were mortgaged, was a personal debt of Laiji and Sitaram ; f5) that conse- 
quently the decree obtained on that bond and the subseouent sales in 
execution of it did not atfect the interests of tbe plaintiffs in these proper- 
ties : (6) that no separation of the family in estate ever took place either 
before or after the death of G**jadhar; consequently that nothing passed 
to Ganga Koer on her husband’s death, and that therefore she copld make 
no valid will in favour of the plaintiff No. 2; and (7) that tbe plaintiffs 
are entitled to recover in these suits both their own share and saob 
amount of Gajadhar’s share as they are entitled to otherwise than under 
tbe alleged will of Ganga Koer. 

The purchaser-defendants in the two suits now appeal and contend 
(1) that the Subordinate Judge is wrong in finding that the [489]* 
properties Adai and Udaibigha are the joint properties of tbe whole 
family, and that the money-lending business managed by Bishen Sabu. 
Laiji and Sitaram was tbe business of the joint family ; (2) that if the 
Subordinate Judge is right on this point and the properties are held to 
belong to the whole family, then the Subordinate Judge was wrong in 
holding that the debt for which the bond of the 25th June 1872 was given 
was a separate dobk of Laiji and Sitaram, and that the sales held in exeon* 
tioQ of the decree obtained by Zaki Misbri did not affect the plaintiff's 
interests : and (3) that in any case the Subordinate Judge was wrong 
in giving the plaintiffs a decree for any portion of Gajadhar’s share 
which one plaintiff did not claim at all and which tbe other claimed under 
a different title from, and one inconsistent to, that sett up for him by the 
Subordinate Judge. 

The plaintiffs, on the other hand, cross-appeal and urge that the Sub*’ 
ordinate Judge was wrong in bolding that no separation of tbe family ever 
took place, and that the will of Ganga Koer was consequently invalid. 

As to the first of the appellants’ contentions, we would say that we 
feel no doubt that the Subordinate Judge is quite right. The family was 
clearly a joint family. The property of Adai was undoubtedly acquired 
for the benefit of the whole family in the name of Bishen Sabu, tbe 
servant of the family, probably, as it is said in the evidence of Kamba 
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Charan and Guru Sabai, because his name was considered an auspicious 
name to acquire the property in. Similarly, the property of Udaibieha 
purchased in the name of Sitaram, when Sitaram was a youfcli of 16 or 
17 years of age, was no doub»; acquired for the benefit of the whole 
family. As to the money-lending bnsinoss, this was. like all the other 
businesses of the family, a family business, was carried o.i bv the family 
servant, Bisheo Sahu, in the family dwelling house, and sunervised 
principally by Lalji aod Sitaram, — their father, Meher Chand, being too 
old to take an active part in the management. So far we see no mason 
to disturb the findings of the Subordinate Judge. 

We consider, however, that he has erred in thinking that the bond 
executed by Bishen Sahu. Lalji, and Sitaram in favour of [460] /aki 
Mistri on the 25th June 1872 was executed on account of a personal 
debt of Lalji and Sitaram. The circumstances of the case all point to a 
different conclusion. This bond was executed to secure the payment of 
a sum of money which Zaki Mistri had prsviou.slv deposited, we feel no 
doubt, with the money-lending business : as indeed the recital in the 
bond itself seems to indicate. For this, all the partners in the business, 
that is all the members of the family, woul*l be liable. The fact that Lalji 
and Sitaram only of the members of the family executed the bond does 
not show that they only were liable. They only executed the bond 
because they only managed this business, which was carried on in their 
names. The facts that the family servant Bishen Sahu. the henanii holder 
of the family property Adai, joined in executing the bond, and that the 
family properties Adai aod Udaibigha were pledged as collateral securitv for 
the debt, point bo the same conclusion. All this we think would not have 
been done, if the debt had been only a personal debt of Lalji anil Sitaram. 
Finallv, there is another circumstance which forcibly suggests the same 
inference, viz., that the plainMffa into whose possession the hooks 
of the money lending business admittedly passed, do not produce them. 
They tell a story improbable in itself and %vhich has been disbelieved by the 
Subordinate Judge, as to these books having been destroyed by whito anbs. 
the children, aod the females of the familv. Now these books, if produced, 
would have shown whether the debt was a debt of the joint family or a 
personal debt of Lalji and Sitaram : their suppression, therefore, is very 

much against the plaintiffs. ^ u 

The next question is as to how far the lab-rests of the plaintiffs have 

been affected by the sales held in execution of the decree obtained by 
Zaki Mistri against Lalji, Sitaram, and the heirs of Bishen Sahu. We 
think their interest must be held to nave been affected by these saJes, 
which in our opinion conveyed to the purchasers the interests of the whole 
family in the property. It is true that Lalji and Sitaram were the only 
members of the familv sued, that execu^uon proceedings were taken out 
only against them, and that the sale certificates obtained by the defendant 
purchasers only purport bo convey to the latter the rjght. title and interest 
of Lalji and Sitaram in the properties. But on [461] the other hand, 
the debt for which they were sued. was. as we have found a joint debt of 
the family. Lalji and Sitaram were sued because they only managed the 
aonay-tradiDg business and had as agents of the family eontraetad the 

debt. The heirs of Bishen Sahu were also sued because Bishen Sahu had 
been the ostensible owner of the family property Adai. In the execution 
prooeodings execution was asked for against the whole share which as a 
mattei: of fact the united family possessed in the two properties m dispute, 
*nd the sale certificates purport to convey this share in thorn, though 
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1892 they describe it as the interest of Lalji and Sltaram only, whereas, as a 
Auo. 20. matter of fact, L^lji's and Sitaram’s several shares in the prorerties were 

much less. In these circumstances we think the sales did convey the in- 

Appel- terest of the family in the property, and theplainbiBs (who have taken no 

LATE steps to assert their rights in the properties lor upwards of eleven years) 
Civil. emitled to the decree which the Subordinate Judge has given 

them. Mr. Mayne in paragraph 308 of his “Hindu Law and Usage " has 

20 C. 453 said, on the authority of Manu and Baghunandan ; — “All the members 

of the family, and therefore all their property, divided and undivided, will 
be liable for debts contracted on behalf of the family by one who was 
authorized to contract them. The most common case is that of debts 
contracted by the common manager of the family. He is ex-officio the 
accredited agent of the family and authorized to bind them for all pro- 
per and necessary purposes within the scope of bis agency.” This seems 
exactly applicable to this case, for Lalji and Sitaram, though not the 
managers of the family, were yet its accredited agents in the management 
of the money-lending business, and as such bad the authority of the other 
members bo pledge the family property for a joint debt contracted appar- 
ently in the ordinary course of that business. Ponbifex, J., in Johurra 
Bibec v. Sreeqopal Misser (1) has pointed out that “ all persons carrying on 
a family business, iu the profits of which all the members of the family 
would participate, must have authority to pledge the joint family property 
and credit for the ordinary purposes of the business, and therefore debts 
honestly incurred in carrying on such business, mubt override the right 
of all members of the joint family in property acquired with funds derived 
from the joint business. 

[462] Again, in Pursid Narain Singh v. Honooman Sahay (2) the 
same learned Judge had said : — “ It has been decided that if the managing- 
member of a family, the other members of which are at the time minors 
(the plaiutitfs in these two cases were both minors at the time of the 
contracting of the debt, and one of them at least was also a minor at the 
time of the institution of the suit against Lalji and Sitaram), having autbo* 
Hty (the touchstone of which is necessity), mortgages the whole 16 annas 
of the property, then in a suit by the mortgagee the sale under the decree 
would pass the whole 16 annas of the mortgaged property, although the 
mortgagor alone was made defendant, and the reason for such decision 
probably is that the 16 annas having been validly mortgaged to the 
mortgagee, and his remedy being foreclosure or sale, the decree of the 
Court would affect what was in the parties before it, viz.^ the mortgagee’^ 
right, validly acquired, to have the whole 16 annas sold.” 

In the case of Bissessur Lall Sahoo v. Luchmessur SinghiZ) it was 
held that two decrees passed against one of two heirs affected a third 
heir, “being substantially decrees in respect of a joint debt of the* 
family,” and “could bo properly executed against the joint family pro- 
perty while the case of Nanomi Babuasin v. Modhun Mohun (4) may 
also be cited as au authority for bolding that the interest of a joint 
family may pass at a s^e in execution of a decree obtained on account of a 
joint family debt, though all the members of the family are not made 
parties to the suit which resulted in the sale. The present cases are in fact 
• very similar to the case of Daulut Ram v. Meher Chand (5). which was a 
suit on a mortgage debtHn which the mortgagee brought his action, nofr 


/2) 5 0. 845. (3) 6 I. A. 333 = 6 O.Ir.R. 477. 

(6) 16 C. 70=14 1. A. 187. 


(1» 10. 470. 
(4) Id I.A. 1. 
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against the whole joint family, but against the two ineinhers of the family 
who were managers of it and who had executed the mortgage. In this case 
their Lordships say It appears from the cases that have been cited that 
notwithstanding the defendants were not made parties to the suit, still as 
the suit was brought upon the mortgage to recover the mortgaged property, 
and tbe plaintiff in the suit obtained a decree and executed that decree by 
seizing the mortgaged property, the (luestion would bo whether the 
[463] mortgage included the interest of all the parties or only tlie right, 
title and interest of the two parties who were made defendants.” Their 
Lordships answered this question by holding that the interest of the whole 
family passed, and reversed the decision of the lower Courts, who held 
that only the right, title and interest ol the two mortgagors had been sold. 
"We may also cite on this subject the cases of Gaya Din v. liaj Bunsi 
Kuar (1), Ham Naratn Lai v. Bhawani Prasad (2), Phul Chnnd v. Litchmi 
Chand (3J. Beviola Dossce v. Mohun Dossee (4), Baso Koocr v. Ilur^y 
DassiXi), Savialbhai Nalhubhai v. Someshvar (6), and Hari Vithal v. Jairani 
Vithal (7). 

On the strength of these authorities we think we must hold that the 
whole interest of the family in the properties in dispute passed at the sale, 
althougn Lalji and Sitaram only out of the members of the family were 
sued, and seeing that the share of the properties advertised for sale certi- 
fied in the sale certiBcates granted to the defendants to have passed to 
them is the share of the whole family in the properties, we do nob think 
that tho description of that share as the right, title, and interest of Lalji 
and Sitaram was material. As has been said by their Lordships of the 
Privy Council in Bisscsswur Lai Sahuv. Luchtnessur Smyh (8). in execution 
proceedings the Courts will look at the substance of the transaction and 
will not be disposed to set aside an execution upon mere technical grounds 

when they find it is substantially right. 

In this view of the case we need not consider the cross-objection of 
the respondents, or the third contention of the apuellants, the decision of 
which would depend upon the view we might take of the Subordinate 
Judge’s finding as bo the alleged separation of Gajadhar in 1879 and as to 
the genuineness and validity of the will of Ganga Koer. .As we hold that 
the sales held at the instance of the heirs of Zaki Mistri affected the whole 
properties, the share which Gajadhar may have had in them must have 
passed away from him before the lime when he is sa d bo have separated 
1464] himself from the rest of the family. Wo therefore need notenter 

into the other questions raised before us. , 

We accordingly decree these «ppeals with costs an., dismiss the cross- 
appeals. 


A. F. M. A. R. 


Appeals decreed. 
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(1) 8 A. 191. 
(4) 5 O. 792. 
(7) 14 B. 697. 


(21 3 A. 443. 
t6) 9 C. 495. 

(8) 6 I.A. 233 = 6 C.L.R. 477. 
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(6) 6 B. 38. 


C X— 40 


313 



20 Cal. 463 Indian decisions, new series [YoI.- 

20 C. 464. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Ameer Ali. 
Lakshimoni Dasi {Plaintiff) V. Nittyananda Day and another, 

MINORS, REPRESENTED BY THEIR MOTHER AND GUARDIAN KRIS- 
TOMONI Dassi [Defendants).^' [2nd December. 1892.] 

Hindu Law — Gift — Gift without delivery of possession— ‘Transfer of possession— Sale-^ 
Transfer of Property Act {IV of 1382), ss. 123, 129 — Immoveable property— Accept^ 
ance of gift, 

P ozeco^^'d a deed of of certain property in favour of the plaintiff in 1377 
before tb'‘ Transfer of Property Act passed, and the deed nas duly re'gistered. 
In ]881 P sold certain portions of the same property to the defendants, and gave 
possession to them of such portions. P died siz years after the execution of 
the deed of gift, aud after bis death some of the title deeds of the property 
covered by the deed of gift Cimi into possession of the plaintiff. Both the lower 
Courts found that there had been no delivery of nossession given by the donor nor 
acceor.ance bv the donee. In a suit brought five years after the death of P for 
possession of th* orooerty the subject; of the alleged gift: Held that mere registra- 
tion was oot sufficient to make the gift complete, according to the Hindu Law, 
under which some possession or acceptance by the donee was necessary : there 
being neither possession nor acceptance the suit should be dismissed. 

Dagai Dah^e v. Mothu’'anatk Ohatfopaihya (1), Kishlo Soo-ndery Dehset 
K'shtomntce {T\, and Qariivan Anandtam v Naran Haribhai (3), referred to. 
Dharvioias Das v. Visfartni Dasi (4) approved. 

[F.. L.B.R. (1893-1900) 504 (505> ; Cited. 21 P L.R. 1901; R.. 27 B. 31(38)=^ 
Bom L.R. 754 : U.B.R. (1892—1896) 428 (43?) ] 

This appeal arose out of fcwi suits brought against the defendants for 
possession of certain lands covered bv the registered deed of eift execut- 
ed in favour of the plaintiff by her brother one Pran Krishna Dutt on the 
26th Aughran 1284 (lOth December 1877). [463] The deed was proved 

to have been executed, but it appeared that Pran Krishna Dufct during 
bis lifetime had sold portions of the same property to the defendants, 
who wore also put in possession by him. The question was whether the 
gift was accepted by the plaintiff, as it was not shown that possession of 
the property was ever delivered to the plaintiff during the lifetime of Pran 
Krishna Dutt. 

The Munsif dismissed the suit. 

On appeal, the District Julge also dismissed the suit, and on the 
question of possession observed as follows : — 

“ As to possession, the plaintiff has quite failed bo prove it. The 
deed of gift is dated some years before Pran Krishna’s death, the defend- 
ants got possession six years before his death, and the plaintiff never 
asserted her claim till five years after his death. The acpellant’s pleader 
says possession is nob essential, and quotes the case of Dharmodas Das v. 
Nistarini Dasi (4), but in that case the question of the necessity of pos- 
session was not gone into. The respondents’ nleader quoted the oases of 
Dagai Dabee v. Mothuranath Chattopadhya (1) and Kali Dass Mullioh 
V. Kanhaya Dal Pundit (5). On the authority of these rulings, 

• Appeal from Appellate Decree No. 1085 of 1891, against the decree of P. 77. Bad- 
oock, Esq., Judge of Burdw^n. dated the I3th of May 1891, affirming the decree Of 
Baboo Monmotho Nath Cbatterjee, Munsif of Outwa, dated the 17th of Deoembet 1890 

(1) 9 0. 864. (2) Marsh. 367, (3) 4 B.H-O. 31. ‘ 

(4) 14 C. 446. <6) 11 0. 121 = 11 1. A. 218. 
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Hayoe's Hindu Law, p. 329, I think delivery of possession in some way 
was necessary. As to the title deeds having been made over at the time 
of the gift, I don't find any evidence except a recital in the deed to that 
effect.” 

The plaintiff appealed to the High Court. 

'Bshoo Karuiia Smdhu Mukcrji, for the appellant. 

Baboo Sarat Ghundcr Roy Chou'dhry, for the respondents. 

Baboo Karioia Sindhu Mukcrji . — The deed of gift having been 
registered, it passed a good title to the donee. Possession is not absolutely 
necessary under the Hindu Law [see Mayne's Hindu Law, s. 351, and 
Dharniodas Das v. Nistarini Dasi (1).] To complete a gift there must be 
a transfer of the aoparent ownersbip from the donor to the donee. In 
this case the olainciff is in possession of all the properties which formed 
the subject-matter of the gift excepting the disputed portion, and the 
title-deeds are also in her possession. This is sufficient to entitle 
[*66] her to a decree. The gift cannot be invalid in part : either it is 
wholly void or it is wholly valid (see s. 129 of the Transfer of Property 
Act IV of 18S2}. The case of Kalidas Mullick v. Kanhnya Lai Pundit (2) 
supports my contention chat possession is not necessary. In the case of 
Dagai Dabee v. Mothuranath Chattopadhya (3), simnly a deed was execut- 
ed: besides this authority seems to contiicb with the case of "Moheshitr 
Buksh Singh V. Gunoon Koomoar{4). In case of transfer for consideration, 
it was at one time considered that possession was necessary, but the case 
of Narain Ghundcr Ghuckerhuthj v. Dataram Roy (5; lays down that 
delivery of possession is not under the Hindu Law essential to complete 
the title of a purchaser for value.” The nlaintiff was in possession of the 
title-deeds, which should have been admitted in evidence. 

Baboo Sarat Ghunder Roy Ghowdhry . — Here there is a finding by 
both the Courts below that the plaintiff had no possession of the disputed 
properties ; possession is absolutely necessary to complete a gift 
Dagai Dabee v. MothuranathGhattopadhya (3)]. The provisions of Act IV 
of 1882 do not apnlv to this case. In the case of Kalidas Mullick v. 
Kanhay a Lai Pundit {"il) thQ donor was out of possession and therefore 
could not deliver possession. There is no evidence that the title-deeds were 
in the possession of the donee before the death of the donor. 

Baboo Katuna Sindhu Mukerji in reply. 

The judgment of the Court (Tottenham and Ameer Ali, JJ.) was 
as follows : — 
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JUDGMENT. 

The plaintiff in these suits sued to recover possession of certain 
properties on the ground that they were covered by a deed of gift executed 
in her favour many years ago by her brother, one Pran Krishna. 

Both the Courts below have dismissed the suits on the ground that 
the deed of gift propounded by the plaintiff was not operative m law. 

[ 467 ] The deed in question bears date the 26th Aghran 1284. It is 
a registered document, and puroorts to cover, so far as can be gathered, 
all the properties belonging to Pran Krishna. Four years later, namely, 
some time in 1288, Pran Krishna sold a portion of the same property, 
for a consideration of Bs. 160. to the defendants m one suit, and shortly 


(1) U 0. 446. 
(4)6 W.R. 346. 


(3) 11 C. 131 
(5) 8 0. 597. 


= 11 I. A. 318 


(3) 9 0. 854 
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afterwards another portion, tor a consideration of Rs. 290, to the defend* 
atits in the other suit ; and be aooears to have died six years after the 
execution of the deads of sale. The present suit was brought, as appears 
from the judgment of the appellate Court, five years after Pran Krishna’s 
death. 

The defendants contend that though the deed of gift may have been 
executed by Pran Krishna in his lifetime, the plaintitf never obtained 
possession of these properties, and that, therefore, the gift was invalid, 
and that they themselves were put in possession by the vendor, and have 
been ever since in possession of the properties purchased by them. Baboo 
Karuna Sindhu Mukerji, who appeared for the appellant in this Court, 
contended that the fact of the deed of gift being registered was sufficient to 
convey the property to the plaintiff, no possession being required under the 
Hindu Law to perfect the gift. He further contended that, as a matter of 
fact, possession had been delivered, and that the lower Courts were wrong in 
holding otherwise. And thirdly, he urged that the plaintiff was in posses- 
sion of the title-deeds of the properties, and the Courts were wrong in not 
admitting them in evidence. 

It must be observed in the first place that the deed of gift was exe- 
cuted long before the Transfer of Property Act came into force, and it is 
conceded that, whatever alterations may have been made in the provisions 
of the Hindu Law by s. 129 of the Transfer of Property Act, they do not 
affect any right taken under the present deed of gift. We have therefore 
to consider whether the view propjunded by the pleader for the appellant 
is well founded, viz., whether when once a deed has been registered no 
possession is necessary to perfect the gift. 

Mr. Mayne in his work gives a general epitome of the prevailing law 
on the subject, and his conclusion may be summariised thus : that 
though there is no specific direction in the Hindu Law as to delivery of 
possession, the general course of decisions has [468] been that some 
sorb of possession is necessary, and there is no doubt that in a number of 
oases [see Dagai Dahee v. Mathuranath Chattopadhya (1), Barjivan 
Anandram v. Naran Haribhai{2) , Kishto Soondery Debea v, KishtomoteeiZ)] 
that view has been adopted. The case of Dharmodas Das v. Nistarini 
Dasi (4), which was referred to in argument, exp’ains in a somewhat 
different way the rule of Hindu Law. In that case Mr. Justice Mitter 
says : “ We may, however, state here that it is by no means clear under 

the Hindu Law that, to make a gift of immoveable property valid and com- 
plete, delivery of possession is essentially necessary. What is laid down in 
the Hindu Law is this, that to constitute a valid gift there must be 
acceptance by the donee, and one of the modes of acceptance in gifts of 
immoveable property is delivery of possession on the part of the donor and 
receipt of possession by the donee. Without going into the question of 
Hindu Law, and assuming that law to be in favour of the appellant, 
that delivery of possession is essential under the Hindu Law to oompleto 
a gift, we think the law has been abrogated by s. 123 of the Transfer of 
Property Act.” 

The oases of Salidas Muliick v. Kanhaya Lai Pundit (5), Mahomed 
Muse v. Jijihhni Bhagwan f6) and Mokeshur Buksh Singh v, Gunoon 
Kunwar (7), which were cited, have little bearing on the present question. 


f2) 4 B.H.O. 31, (3) M«»r8h. 867. 

(6) 9 B. 524. (7) 6 W.R. 246. 


(1) 9 0. 8.54. 

( 6 ) 11 0 . 121 . 
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But acoeptiog the view enunciated by Mitter, J., it seems to us that 
in the present ease the Oourbs belo^v hive fjunJ as a fact ^lla^ flie plaintiff 
never had possession during Pi*in Krishna's lifetime, nor did she ever 
make any objection to the d-ifondints taking possession of tne property 
sold to them. Thera is no indie ition that she ever aocepted the gift ; and 
the facts detailei in the Munsif’s judg uenb would lead bo the conclusion 
that the plaintiff had no coooeoriion with any portion of the property at 
any time after the execution of the deeds. 

It is urged that the delivery of the tiile-deeds is some evidenoeof deli- 
very of possession. Tne plaintdY is the mother of the next [469] heirs 
of Pran Krishna. Uoon his death such documents as were in his 
possession would naturally come into their hands. Apparently, with the 
exoeption of one of the dooumonrs, none of them relate to any of the 
properties in suit. The mere fact therefore that she is now in possession 
of soma of the title dee is relating to the properties covered by the deed of 
gift would throw no liaht upon the question of possession, even as explained 
in the case of Dhannod is Das v. Nistarini Da-si (1), and both the Courts 
have negatived, upon the evidence, the allegation of possession of any 
portion of the property forming the subject of the gift. So far, therefore, 
as the two first grounds taken by the pleader for the anDeilaot are coo’ 
oerned, we must decide upon the facts against the plaintiff. 

As regirds the third ground, we find from the orler sheet of the 
Muusif that the documents were not produced until aft^r the case had 
concluded and been reserved for judgment. We are therefore of opinion 
that the original Court was right in refusing to admit them at t.hat staae. 
It is unneoessary to enter into the ground mentioned by the lower 
appellate Court for refusing to admit those documents. 

On the whole, we are of opinion that the plaintiff has failed to 
prove her case, and that the appeals must be dismissed with costs. 

A F M A R Appeal dismissed. 


20 C. 469. 

CRIMINAL REVISION. 

Before Mr. Justice Bigot and Mr. Justice Hill. 

Nilkantv Singfi and others (Petitioners) v. The QdkEN- 
Empress at the instance op Manjhi Singh 
(Opposite party).* [2drd September, 1892]. 

intnesses — R«caHi «!7 witnesses for ftirth^.r cro'is-fX'i^nination after charge— Evidence- 
Criminal Procedure Code (Act X of 18R^), s. 257. 

Tbece is under s. 257 of the Oriminil Pfooedate Code no ah^lnte n^ht 
of eross-eramlnalion whioh w-iuld enable the accused to recall and 1*70] cros^ 
examine the witnesses f»r the pfosicu-.ion, no matter how completely and fully 
they have already been cross-examined. 

Where the witnesses for the prosecution were fully crnss-examined and a 
charge framed asainst the accused, and after an adjournment for t.n days the 
witnesses for the defence were examined and cross-eTamtned, and on .he dav on 
which the judgment was to be delivpred. an applioation under e. 257 of the Code 

Criminal Revision No. 442 of 1892. against the order passed by P. W Badcook, 
Bso. Sessions Judee of Rhsaulpur, on *he 1st August 1892. affirming the order passed 
by W. Fe 0. Montrioa, E«q., Deputy Magistrate of Monghyr. dated the 30th of June 

(1) 14 0. 446. 
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ot Crimiaal Procedure was made on behalf of the accused asking that process 
should issue for the wiinesses for the prosecution to be recalled and further cross* 
examined. Held that if the Magistrate was of opinion that the applioation was 
made with the intention and (or the purpose of vexation or delay or (or defeating 
the ends of justice, he was right in refusing the application. 

It lies upon the party who thinks himself aggrieved, to show that the ends of 
justice have been in some way frustrated in consequence of the refusal to recall 
the witnesses. It is oecessary to be very careful that persons on their trial should 
not be prejudiced ; but it is also necessary, on the other hand, to see that 
proceedings in the Criminal Courts are not hampered in a needlessly carping and 
litigious spirit, losing sight of the main purpose of those proceedings, and giving 
over-attention to matter of mere form- 

[F., 20 Ind. Cas. 212 = 6 Bur. L.T. 67 = 14 Cr. L.J. a88 ; Appl., Rat. Unr, Or Cas, 930 
(931) ; R., 130 P.L.R. 1901; il P.R. 1914 (Cr).] 

In this case the petitioners were coavicted by the Deputy Magistrate 
of Mongnyr on Che 30ch cf July L892 of an oflfeoce under s. 147, read with 
8. 378, of the Penal Code, and sentenced each to one year’s rigorous impri* 
Bonment. They were further directed to furnish certain securities to keep 
the peace fora period of one year. 

The trial of the accused took place, commeacing on the 7tb of June 
1892 and continuing on to the 18tb of June, and on that date the exami' 
nation of the witnesses for the prosecution was closed. The witnesses for the 
prosecution had been fully cross-examined and a charge was framed against 
the accused, and the case was adjourned to the 28th of June. On the latter 
date the witnesses for the defence were examined and cross-examined, and 
on tbe29bb of June they were finished. But between the 18th and 28th of 
June no application was made to recall and cross-examine the witnesses for 
the prosecution. After the witnesses for the prosecution had all given their 
evidence, and on the day when the judgment was to be delivered, an 
application under s. 257 of the Code of Criminal Procedure was made to 
the Deputy Magistrate on behalf of the accused upon a petition, dated the 
[471] previous day, asking that process should issue for the witnesses for 
the prosecution to be recalled and further oross-examinedt That applica- 
tion was refused and the accused were convicted ; but no reasons were 
recorded by the Deputy Magistrate for such refusal. 

The accused preferred an appeal to the Sessions Judge of Bhagulpur 
against the conviction and sentence of the Deputy Magistrate, but the 
appeal was dismissed. 

The petitioners then applied to the High Court under its revisional 
powers for a rule to show cause why the proceedings should not be set 
aside and the witnesses for the prosecution recalled and cross-examined 
before the Deputy Magistrate, and a trial bad after the hearing of that 
evidence. 

Upon that application a rule was issued by PiGOT and RampinI, JJ.i 
which now came on to be heard. 

Mr. A. P. Gasper with Baboo Atulya Ghurn Rose, for petitioners. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

The judgment of tho High Court (PiGOT and HiLL, JJ.) was as 
follows : — 

JUDGMENT. 

In this case a rule was granted under a. 257 of the Criminal Prooe* 
dure Code applied for upon the ground that the Magistrate was wrong 
in rejecting the prayer of the petitioner for recalling the witnesses for 
the prosecution. The grounds of the rule are sufidoiently stated iu 
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judgment which was deliveved at the time that the rule was granted. 
They were espressly stated to be, by reason of the omission of the Magis- 
trate to record his grounds for considering the application to recall the 
witnesses for the prosecution, to be a frivolous and vexatious one, or, to 
use the terms of the section, made for purposes of vexation and delay or 
of defeating the ends of justice. 

The Magistrate omitted to record the reasons for his refusal, and by 
reason of that omission we thought it right to call the case up here. 
When called up here the case is to be looked at for this purpose, viz., to 
see whether or not the persons before the Court were prejudiced by 
reason of the witnesses not having been summoned for cross-examination. 
The section is a very salutary one, and it is very important that the Courts 
of lower jurisdiction should not be allowed in any way to hamper the due 
and proper [472] testing by cross-examination of the testimony given by 
the witnesses for the prosecution. That is a right which ought to be 
preserved jealously for the prisoners, but that is unfortunately a right 
which sometimes in our Courts in ibis country is carried to such a length 
as to amount to a very serious abuse. Now ic is a practice, sometimes at 
any rate, to cross-examine the witnesses for the prosecution before the 
charge is drawn at very great length. That with regard to some of the 
witnesses is stated by the Magistrate to have been done in this case, and 
indeed the length of time during which the inquiry proceeded would itself 
indicate that that was the case ; but a protracted cross-examination by no 
means shows that the parties on whose behalf the cross-examination has 
been conducted may nob be entitled to further cross-examine the witness- 
es; and although it may be that the cross-examination before the charge 
is framed has been of a lengbby and elaborate character, it may perfectly 
well happen that for the interests of the accused it may be desirable that 
that cross-examination should be, after the charge is framed, resumed, if 
necessary, at some length. On the other hand, it is absolutely essential to 
protect the time of Courts of Justice and of witnesses from being wasted by a 
needless, though not necessarily malicious or vexatious, cross-examination, 
but, asLiord Justice Turner once calledit, pruriency of cross-examination. 

If, therefore, the Magistrate, when it is sought to recall witnesses who have 
been cross-examined already for further cross-examination, is of opinion 
that the application is made with the intention and for the purposes indi- 
cated in the words I have read in the section, be may refuse the application; 
but when we are considering a case in which he has refused such an appli- 
cation without following strictly the terms of the section, we may think it 
necessary to call up the case. Now, the case having been called up, it lies 
npon us to consider whether the application ought not to have been 
gtanted, and whether by reason of its not having been granted the prisoners 
have been prejudiced. In the present case the learned Counsel who appears 
for the prisoners has pub his case in support of this rule upon the ground 
that there is an absolute right of cross-examination conferred by 
a. 257, an absolute right which can only exist if it be witMn the right of 
the accused to recall the witnesses and cross-examine them no matter 
how completely and fully they have already been cros8-l473Jexammod, 
and he puts his case so high as to say that the deprivation of that right 
Would alone entitle him to have this rule made absolute. That we do not 
agree with. We think, as we have said, that it lies upon the party who 
thinks himself aggrieved under such circumstances to show us that the 
ends of justice have been in some way frustrated m consequence of the 
refusal to recall the witnesses. It ia necessary to be very careful that 
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persons on their trial should not be prejudiced, but it is necessary, on the 
other hand, to see that oroceeJinfis in the Criminal Courts are not ham- 
pered in a needlessly carping and litigious spirit, losing sight of the main 
purpose of those proceeJiugs, and giving over-attention to matter of mere 
form. 

We have asked the learned Counsel to point out any particular in which 
the prisoners have been damaged or prejudiced. We have none before us, 
and we have, on the other hand, the opinion of the Magistrate on the 
application which was male either the day before or on the dav on which 
judgment was fixed to be delivered. Tne petition is dated the 28th of July, 
but upon the proceedings it would anpoar that the application was made 
on the 29th, the day on which the judgment was to be delivered. An 
interval of ten davs had therefore elapsed from the I8th of July when the 
proceedings closed, to the 28bh, and during that interval no application to 
recall the witnesses such as was made on the 29:h of July was made to 
the Magistrate. The Magistrate says : — “ Their motives in making such 
an application at that time are quite apparent ; they wished to cause 
delay, harass the prosecution and in the event of a refusal on the part of 
the Court to comoly with their request, to raise a ground for appeal.” That 
is the opinion which the Magistrate expresses in his explanation. Had 
he recorded that expression of opinion when he refused to recall the 
witnesses, we should not have granted the rule upon the application as 
framed. 

There being no case made of prejulice occasioned by his refusal to 
recall the witnesses, there seems no other reason for the apolication than 
that which the Magistrate suggests ; at any rate there is no other reason 
shown to us for making the rule absolute, and we, therefore, discharge it. 

A. F. M. A. R. Rule discharged. 


20 C. 474. 

[474] CRIMINAL REVISION. 

Before Mr. Justice Pigot and Mr. Justice Hill. 

Bapbram Surma {Petitioner) v. GOURI Nath Dutt 
{Opposite Party).* [2nd November, 1892 ] 

Sanction to proseculion—Criminal Procedure Code {Act X of as. 196 476—PnK' 
minaryinquiry— Penal Code (Act XL of s. 182— Criminal Procedure Code 

{Act Xof 1872), s. 471. 

Whec 0 a Deputy Commissiondr issued a saootioa to proseoute the aooo8®d 
upon an express applioation made on behalf of a certain person againet whom 
a charge of torture had been made, and which be found, for reasons stated 
in his judgment, to be false, held, taking the order to have been one made 
under s. 195 of the Code of Criminal Prooedure, that it was a prooer sanction, 
inasmuch as it was given to a contemplated proseoution by a definite person, 

Semble, on the supposition that the order was one under s. 476 of the Criminal 
Procedure Code, that it was not necessary for the validity of an order under that 
section that there should be any evidence on the record cnntradioting the case 
which was thought to be false, or that there should he a preliminary inquiry. 
Although it may sometimes well be that a preliminary inquiry ought to be held, 
the adoption of a rigid rule to that eSeot is neither rendered imperative by th® 
law nor is it desirable. 


• Criminal Revision No. 443 of 1892, against the order passed by P. R. Gurdon. 
Esq., Deputy Commissioner of Sibsagar, dated 13bh July 1892. 
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/»» /ftc matter o' Ln// 11), The Quemv. Baijon Lall\ 2 \, nnd Kh pu 

Nath Sikiarv. G'i<h Chui.diir Mukerj,e relerred i<i and distineuisneJ. 
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In this case the petitioner had ct»arged the Sub-Inspector of Police 
of Jorehat an l two other persons with the oHence {und«r s. 331 of the 
Penal Code, of torturing b im in order to extorc confession m respect of 
certain stolen property. 

The Deouiy (jomraissioner of Sibsagar held an inquiry into the matter, 
and afier going through the whole 0 vi<tence, was of opinion that t he charge 
against t he Sub Inspector of Police could not stand, as the whole story of 
the per, icioner was false. He tlierefote dismissed ttie complaint under 
8 . 203 of the Criminal Proced ure Cone. Upon an api lii-a' ion on behalf of 
the Sub Inspector of Police for sancion to pros<-cute the petiiion<r, 
the Deputy Commissioner, on the 13th Julv 1892, gave an order for 
[475] prosecution under s. 182 of the Penal Code, and sent the case to 
the nearest Magistrate for trial. 

Thereupon an application was made to the High Court for a rufe 
calling upon the Dauuty Co'urnissioner of S'bsagnr to show cau<e why 
the onler granting the sanction on the 13th July 1892 should not be set 
aside and the sanction revoked, and a rule in these lei ms was issued. 

The rule now came on to be heard. 

Baboo Surendra N<uk Roy in support of the rule : — The order of 
the Deputy Commissioner is bad in law, inasmuch as he did not hold any 
preliminary inq-iiry under s. 476, Criminal Procedure Co<le, before he 
gave the sanction to orosecute. Section 195 of the Criminal Procedure 
Code should he read with s. 476. There must be direct and distinct 
evidonoe of the commission of an offence hefore sanc ion could be granted. 
The offence in this case is one under s. 182 of the Penal Codn, and there 
■was no evidence on the record that such an offence was committed. See 
Kedarnath Dan v. Mohesh Chander Ohuckerbiiity (4). 

The judgment of the Court (PiGoT and HiLL, JJ.) was as follows : — 

JUDGMENT. 


We think this rule must be discharged. The Deputy Commissioner 
issued the sanciion which has been granted for this prosecution on the 13th 
of July, as appears by the record, and he did so. as also spuears by the record, 
upon the express application on behalf of the Sub-lnspedor against whom 
the charge of torture had bo-n made, which charge he found, (or reasons 
abated in his judgment, to bo false and concocted. It was theref.Te a 
Banotion given to a contemiJated prosecution by a definite person ; arid here 
with reference to that matter it is proper to say, as was said in this Bench 
some weeks ago with reference to sar.ctions for prosecution, that ic does 
appear to us both that a sanction for a prosecution under s. 195 is not 
intended by I he Code, as it is sometimes trea'ed as being intended, as a 
Banotion given in the abstract, nob to anv intended prosecutor, not on any 
applioation, but a sanction in the abstract which practicallv may float 


(1) 6 G. 808. 


(2) 1 0. 450. 


(8) 16 C. 730. 


(4) 16 C. 661. 
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about the world like a bit of [476] fehiatledown until it comes in 
contact with some possible prosecutor. That is an opimou which 
it is desirable to express, as it sometimes happens that a sanc- 
CBIMINAL tion of that sort is given in respect of no^ contemplated prosecu- 
RevisION. tion or upon no application at all, but simply intended, supposing it to 

have that effect, to authorize any one to prosecute. We should not 

20 C. 474. treated the order in the present case as a proper sanction under 

s. 195 bad this been the character of it, but should have felt bound to treat 
it as it has been argued that it is an order under s. 476 ; it does no doubt 
do what is unnecessary in a sanction under s. 195, viz., send the case to 
the nearest Magistrate, Mr. Moor. Upon looking, however, at the record, 
it now appears that there was a definite prosecution contemplated which 
was sanctioned in this case. That being so, there is nothing in the case 
which in our judgment would entitle the applicant to have that sanction 
recalled. The case of Kedarnath Das v. Mohesh Ohuiider Chuckerhutty (1), 
which has been cited, in no respect whatever applies to this ease, for in 
this case the judgment of the Deputy Commissioner went completely 
into the matter and stated fully the character of the charge made 
and the reason for holding it to be false; and besides that the 
record before us contains a full statement of the evidence 
upon the inquiry at which the charge was dismissed and a full dis- 
closure of the circumstances attending it. There is no reason there- 
fore taking the order to be a sanction under s. 195 as we hold it 
to be. for interfering with it at all. The Deputy Commissioner appears 
to be under the impression, and that was also the impression under 
which the rule was applied for — an impression that we gathered from 
the statement made to us when the rule was applied for — that the 
order was made under s. 476, and no doubt there is very often some 
confusion arising in proceedings under these two sections, which 
lead to misapprehensions of this kind. On the footing that the order 
was made under s. 476, the learned pleader argued that a preliminary in- 
quiry before the case was sent for trial or inquiry to the nearest Magistrate 
was necessary : he argued that matter upon the ground that a preliminary 
inquiry in such cases must be had unless there be upon the record of the 
case, out of which the order under s. 476 has been made, sworn L47IJ 
testimony establishing, if true, that the offence against the section under 
which the contemplated prosecution or inquiry is to proceed has been com- 
mitted ; that is to say, sworn testimony, for instance, that the case dismissed 
was false or that the evidence given in it was false ; or the like. That conten- 
tion is, we think, inconsistent with the decision in in the matter^ of 
Loll Ghose (2) in which Chief Justice Garth refers to the deoision of Mr. 
Justice Macnherson in the case of The Queen v, Baijoo LalliZ) , and 
that thac decision had been a little misunderstood. It is to be observed that 
s. 476 differs in terms from the corresponding section, s. 471 of the old 
Code, which was in force at tbe time the case of The Queen v. Baijoo 
Loll (3) was decided ; the words of the old section being “ after making 
preliminary inquiry as may be necessary,” those of the present section 
being “after making any preliminary inquiry that may be necessary, a 
change of language which, so far as it goes, confirms the opinion which wa 
should decidedly entertain upon the construction of the section as i 
stands. In In the matter of Mutty Lall G/iose (2) tbe Court refused 
interfere with an order, the discretion of which they thought doubtful, ma 


(1) 16 n. 661. 


(2) 6 C. 308. 

322 


(3) 1 0. 460. 



X.] 


QUEEN-EMPRESS V. SITA NATH MITRA 


20 Cal. 479 


by the District Judge under s. 476 although, as the Court said, the sworn 
evidence was all one way ; that is to say, was all in favour of the statement, 
the belief in the falsehood of which led the District Judge to make the 
•order under s. 476. That case, therefore, is a direct authority for the 
proposition that an order under s. 476 may be made without making 
any preliminary inquiry, although there is no sworn evidence on the 
record to contradict the statements in the case which are treated in 
the order as false, and the learned Judge who pronounced the judgment 
in the case of Ehepu Nath Sikdar v. Girish Chundcr Alukerjce (1), who 
was consulted by me on this subject just before the vacation, authorised 
me to say that there was no intention in that judgment to go against 
the ruling in the decision of Sir Richard Garth in the case of Jn the matter 
■of Muttij Lall Ghose (2), which was not referred to in that judgment or 
so far as it appears from the report in the argument in the case. 

Under these circumstances, if the case were one under s. 476. we 
should nob think ourselves bound to hold that the order of [478] the Deputy 
Commissioner was bad by reason of there nob being any evidence on the 
record contradicting the case which the Deputy Commissioner thought to 
be false, and also of there having been no preliminary inquiry held. We 
do not think that it is necessary for the validity of an order under s. 4 76 
that there should be in the original proceedings such contradictory evidence 
on the record, or that there should be a preliminary inquiry. Although 
it may sometimes well be that a preliminary inquiry ought to be held, the 
adoption of a rigid rule to that effect would simply introduce into the 
criminal procedure in this country a new stage as a matter of imperative 
necessity, and as we understand the case of Khepu Nath Sikdar v. Girish 
Ghunder Mukerjee (1) we do not think it was intended to introduce ^uch 
practice as the words used would seem to convey. We do not think that 
such a practice is rendered imperative by the law, and it is not desirable 
that it should be necessarily, and in every case introduced. We think, 
"were this an order under s. 476, we ought to follow the decision nf Sir 
Richard Garth in In the matter of Mutty Lall Ghose (2). We thought it 
necessary to mention this, as s. 476 was relied upon. We think that the 
rule must be discharged in the present case. 

A p M A "R Hule discharged. 
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Criminai* 

Revision. 

20 C. 474. 


20 C. 47B. 

CRrMINAL REFERENCE. 

Before Mr. Justice Pigot and Mr. Justice Hill. 

The Queen-Empress v. Sita Nath Mitra.* 

[24th October, 1892.] 

m-M, Uvyoi^Realization of Hue after death of persons fijud-MoveabUpropertp-lm- 
movable property-Penal Code 1860), a. code 

{Act XXV of 1861), 5. B—Crintinal Procedure Code (Act X of 1882), a. 386. 

Whste a person was fined under the Penal Code and died before the fine was 
paid, and the Magistrate ordered the fine to bo realized by sale of [479] hia joint 


• Criminal Reference No. 275 of 1892. made by J. Knox- Wight. Esq.. BeRMona 
Judge of Jessota, dated 24th September 1892, against the order passed by A. Earle. E.q,. 
District Magistrate of Jessore, dated the 18th of June 1892. 


Magistrate 
(1) 16 0. 730. 


(2) 6 C. 308. 
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moveable property, and that being found insuffioieDt to cover the fine, bis im- 
moveable property was al?o attached under the order, held, that t be liability of the 
immoveable propeity of the deceased could not be enforced by dieirecs. 

Beg, v. Lallu Karwar (1) followed. 

Section 386 of the Criminal Procedure Code is not applicable to such a case. 

This was a reference made by the Sessions Judge of Jessore under 
the provisions of s. 438 of the Code of Criminal Procedure. 

The facts of the case were as follows: — A man was fined Rs. 50- 
under the Penal Code. He died before the fine was paid. Tna Mapis- 
trafe ordered the realization of the fine by attaching and selling his joint 
moveable property. 

On the 18th May 1892 the Sessions Judge referred the case to the 
High Court for orders on the questions (a) whether the joint moveable 
property was snleahle under s. 386 of the Code of Criminal Procedure, 
and (6) wnether the immoveable property was saleable; and if so, under 
what section and what I'rocedure. 

The High Court (O’Kinealy and Ameer Ali, JJ.) on the 3rd Jun©^ 
1692 made the following order: — 

" In regard to moveables we think the Magistrate can only attach 
moveables of which che deceased was sole owner. No question in regard 
to immoveable property has as yet arisen, and this Court does not answer 
abstract questions of law that may never arise. When a question arises, 
and not till then, can any reference be made.” 

The material portion of the present letter of reference was in the 

following terms : — 

Tne Magistrate first ordered the sale of the joint moveable pro- 
perty that bad been attached (no other property was available). That 
property was not sufficient to cover the fine, and the H'gh Court held 
that it could not be attached. The Magistrate upon receiving the orde^^ 
passed another order directing the fine to be realized by abtaobmeot and 
sale of the immoveable property. This immoveable property has now been 
attached and will be sold. 

“ This order is illegal, so far as T am aware, inasmuch as there is no- 
authority given in the Uw for the attachment and sale of immoveable 
[480] property. Section 386, Criminal Procedure Code, is nob applicable 

to this case. , 

” Then as to the second point, the Calcutta High Court have held- 

that although under the Code of Criminal Proced ure only moveable property 
belonging to the offnnder is liable in satisfaction of a fine [see Cnminar 
Latter of the High OourK, dated the 19th September 1865 f2)]. yet under 
the terms of s. 70, Penal Code, after his death avy property which 
would be legally liable for his debts would be liable to the payment of a 
fine remaining unpaid at his death ; the restriction as to the distress and 
sale of moveable property continuing only during the lifetinae of the offendei^ 
This view must be followed in Bengal no doubt ; but even so the third 
question remains unseHled. I mav note here that the Bombay High Court 
has refused to follow this view of the Calcutta High Court [Beg. v. Lallu 
Karwar (1)], bolding that the law has provided for t he distress and sale of 
moveable property only, and there is no way by which immoveable property 
can be made liable for a fine. ^ . . 

” There remains the third question — If immoveable property is 
for the payment of a fine, what is the procedure to be adopted? Is^M 

5 B.E.O. 68. (2) 4 W.R. Or. Ii6t. 6. 
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summ'iry proosHuro order, s. 336, Criminal Procedure Code, applicable, 
-or should Govororaenb bring a civil suit? So many points would occur 
where the question of the sale of immoveable pronertv arises that I do not 
think s. 336 would be auplicahle. It vvould require a regular suit to as- 
certain and define the resneotive rights of the orte ider and iiis co-sh>irers. 
I think these points are of great importance, and would therefore ask the 
High Court to pronounce a 'leoision upon tnera. Meanwhile, as I con- 
sider the Magisf-rate’s action not according to law, I have directed that 
his proceedings bo stayed until final orders are received.” 

No one appeared on the ref^'ivnce. 

The order of the Court (PiGOT and Hill, JJ.) was as follows ; — 


1892 

OOT. 24. 

Criminal 

Refer- 
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ORDER. 

We do nob understand the Criminal Letter of the High Court, dated 
the 19cb September 1865 (D, to lay down that the liability of the immove- 
able property which is exacted by s. 70 of the Penal Code can be enforced 
by distress under the Criminal Procedure Code. That question was nob 
before the Court when tho Letter was written, so far as can he judged. 

The Letter is on a question as to the scope of the Criminal Procedure 
Code (Act XXV of 1861), s. 6, and stares that under that section only 
moveable property witnin the jurisdiction of the Magistrate is, in the 
litetime of the offender, liable. This rec 'gnizes the fact of the liability 
of immoveable property after the [481] off^^nder’s death under s. 70, 
Peual Code, but it does not say expr-^ssly nor, we think, even by implica- 
tion, bow that liability is to be enforced. 

We think we are free to follow the authority of lieg. v. Lnllu 
KcLTwar (1) so far, at any rate, as that it cannot be enforced by distress. 
If no epecial form of remedy is provided for such a case, it follows that 
the normal remedy, that by suit, must be the only one. Section 386 
^oes not of course apply to such a case as this. 

The order of the District Ma,gi>»trab 0 must therefore be set aside and 
«11 proceedings under it, if any, set aside also. 

A. P. M. A. R. Order set aside. 


20 C. 481. 

CRIMINAL REFERENCE. 

Before Mr. Justice Pigot and Mr. Justice Hill. 


Bharut Chundrr Nath v. Jabed Ali Biswas.* 

[I9tb September, 1892 ] 

Compensation— Oomplainint^Gomplaint^CHminal Procedure Code {Act Z of 1882), 

6«. 4. 250, &60— Act JV of 1S91, a. 2— Penal Code {Act ZLV of i860>. a. 186. 

Where a Civil Oi^urt peon was aent by a Munsif to attaoh certain property, 
and oo the neon repnrciog that be had baea nbatruoted in making the attach- 
ment, the Mansif seat tba o»ae to Che Dipu’.y Mfcgis'-rate for invescigatioo and 
trial, and the Deputy Magistrate summarily tried the accused under s. 186 of the 
Penal Code, dismiseed the case, aaJ awarded oompeaaatioa of Ba. 20 to the 
aoouaed. 

• Criminal Reference No. 222 of 1892, made by J. Knox-Wight, B-q,, SessioDS 
^adee of Jess-tre, daed the 11th Augm-i I89l, against che order passed by M. K. Bose* 
4he Deputy Magistrate of Bongoog, dated the 4th July 1892. 

(1) 4 W.B. Or. Let. 6. (2) 6 B H.O. 63. 
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Held, that the award of compensatioD was illegal : the peoD, though nomiaally 
the informaDt in the case, was not the real complainant, nor could the proceed* 
ings properly be said to have been instituted before the Deputy Magistrate ob 
bis information. 

[F., 26 A. 18.3 (184) = A.W.N. (1903) 216 ; 11 Cr. L.J. 634 = 8 Ind. Oas. 382 = 26 P.R. 
1910 (Or.) = 196 P.L.R. 1910 ; R., 1 Bom. Or. Gas. 237 (239) = 14 Bom.L.R. 116& 
= 14 Ct.L.J. 1 (2) = 18 Ind. Gas. 145 ] 


20 0. 481. This oase was referred by the Sessions Judge of Jessore, under tho 

provisions of s. 438 of the Criminal Procedure Code, in the following 
terms : — 

“ A Civil Court peon was sent by a Munsif to attach the property of 
a judgment-debtor. The peon reported to the Munsif that he had been 
[462] obstructed. The Munsif drew up an order, dated the 11th June 
1892, as follows : — ‘ From inquiry it appears that so-and-so took away 
forcibly cattle from the custody of the peon while under attachment in 
execution of a writ of this Court. This is a fit case for investigation and 
trial by the Criminal Court, aud therefore I send it to the Magistrate for 
that purpose.’ 

** On the 25th June the Deputy Magistrate examined the peon to 
ascertain what persons should be summoned as accused. On the same 
date two persons were ordered to be summoned. One of them appeared 
and be was acquitted on 4th July. The peon in many instances flatly 
contradicted what be had said before the Magistrate, so the Magistrate 
in the order of dismissal directed the peon to pay Bs. 20 compensation to 
the accused. 

The Magistrate bad no power to order the peon to pay compensa* 
tion. as the peon was not a ' complainant.’ There was no * complaint' as 
defined in s. 4 of the Code made to the Magistrate by the peon. The com* 
plainant was the Munsif. The peon may of course be prosecuted under 
8. 193, Penal Code, or any other section applicable, but he may not be 
fined under s. 250 of the Criminal Procedure Code. 

“ This case is exactly on all fours with that of In re Keshav Laoh- 
man (1). I can find no rulings of the Calcutta High Court on the pointy 
hue the Bombay ruling is presumably correct, and therefore I refer the^ 
case for the orders of the High Court.” 

No one appeared on the reference. 

The order of the Court (PiGOT and HiLL, JJ.) was as follows 


ORDER. 

have read the explanation of the Deputy Magistrate forwarded 
upon receipt of our order of the 24tb August. 

The distinction pointed out by the Deputy Magistrate between s. 250; 
now repealed, and s. 560, that at present in force, does no doubt exist. 

But in this case the peon was not the real complainant, the Munsiw 
acting judicially, was the real complainant, and although the peon waS^ 
nominally informant in t^e case before the Deputy Magistrate, the com- 
plaint was not bis, nor can the proceedings properly be said to have bee® 
instituted before the Deputy Magistrate upon his information. 

We agree with the Sessions Judge that under these circumstances tb» 
peon ought not to be held liable to pay compensation under the section. 
We ^‘^ink the Deputy Magistrate fell into an error [483] in not noticing 


(1) 1 B. 175. 
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that the law was set in motion against the acousod, not by the peon but by 
a judioial offioer acting as suoh. 

Very possibly the Munsif was misled by the peon, who may have 
told him the story which the Deputy Magistrate found to be false ; and 
this may perhaps have led the Deputy Magistrate to treat the peon as the 
real complainant. But though a not unnatural error, if this was what 
influenced him, we think it was an error. In such a case this section 
does not apply. 

We accordingly set aside the order of the Deputy Magistrate of 4th 
July 1892, ordering compensation to be paid by Bharat Chunder Nath to 
Jabed Ali Biswas. 


1892 

SEP. 19. 

Criminai* 

Refer- 

ence. 

20 C. 481. 


A» P* M« A» R. 


Order set aside. 


20 C. 483. 

CRIMINAL REFERENCE. 

Before Mr. Justice Bigot and Mr. Justice Hill. 


Jatra Shbkh V. Reazat Shekh and another.* 

[19th September, 1892.] 


Criminal Procedure Code {Act X of 1882). 5S. 199, Penal Code {Act XLV of 

1860), ss. 966, 498— Cognizance of offence by Court— Entic\ng away marrted 
woman-^Conviction for minor offence where evidence is insvffcient for grave offence 
-^Appealable sentence, Imposition of. 

The complaiDant charged the accused with an offence uoders. 366 of the Penal 
Code, in respect of bis wife. The Deputy Magistrate convicted the accused of an 
offence under s. 498 of the Penal Code, and sentenced him to one r^oth s 
rigorous imprisonment. The Sessions Judge being of opinion that the Deputy 
Magistrate had no jurisdiction to convict the accused under 8. 498, there being 
no complaint by the husband, under 8. 199 of the Criminal Procedure Code, aud 
that the oCenoe did not fall under s. 238 of the Ctimioal Procedure Code, refer- 
red the case to the High Court. Beld, that such a case is within the mtention 
of s. 239. The intention of the law is to prevent Magistrates inquiring, of their 
own motion, into cases connected with marriage unless the husband or ocher 
person authorized moves them to do so. But when the husband is complainant 
and brings bis complaint under 8. 366. a conviction under s. 498 mav properly 
be had if the evidence be suoh as to justify a conviction for the minor offence, and 
yet insufficient for a conviction for the graver one. 


[DIbb.. 27 M. 61 (62) = 2 Weir 236; 17 C.P.L.R. 105 (106); R 
C. 910—8 C.W.N. 17 (21) (F.B.); 12 Ct.Ij.J. 50 = 8 lod. 
(Cr.) = 39 P.L.R. 1911.1 


.. 22 C. 1006 (1010) ; 30 
Cas. 1160 = 32 P.R. 1910 


[4843 This was araferonce made by the Sessions Judge of Mymeo- 
singh, under the provisions of s. 438 of the Criminal Procedure Coda. The 

facts of the case were as follows : — 

On the 18th July 1892, one Jatra Shekh laid an information at the 

police station, charging Reazat Shekh and Abdul Shekh with an offence 
under s. 366 of the Penal Code, in respect of his young wife Meherjan, On 
the following allegations : On the night of the 17th July he bad gone to 
hear songs in the house of a mudi near his own bouse, leaving his young 
wife aged 15 or 16 at home. On his return home he found her missing. 
He at once began to search for her, and on coming to the ban of one 


•Criminal Reference No. 247 of 1892. made by F H. Harding. Esq., Sessions 
Judge of Myrnensingh, dated the 29th of August 1892. against the order passed by 
Baboo Koilas Govinda Das, Deputy Magistrate of Myroensingh, dated the 27th of 
August 1892. 
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1892 Reazafc, hfi heard the souad of hia wifa weeping in an hotel there. Ho 
Sbp. 19 . called some of his n ^ighbours an I ©nr, ere I the hotel. He saw Beazat 

— - and Ab lul Shekh soanding near his wife. The room being dark he went 
OaiUINAL to febeh a Ilgh -, and whm he cam > back he foun 1 bha'; Abial Shekh had 
Refee- le his esjaps, bucfoiinl R lazit in the room. He Isfc cba latter and 
BNCE, ^ charge of persons bhere ani went bo call a chaukid ir. 

_ When ho ratnrne 1 he found that R aztt had been allowed to go. Tho 

20 C. i83. pol'ce after inquiry, sent m> b>bh the accuse! on a charge unlers. 366 of 

the Po'ial Code, bhat is, abducting a woman to cause her defilement, an 
offence coenizahle by the police. 

The Dap »tv Ma’is-rate bo whom the case was male over convicted 
the ancused of an offa ice un lar s 498 of bne P»ntl Gilo, enticing the 
woman with criminal intent, and sentenced them to one month’s rigorous 
imorisonm 3at, whereupon fine accused Abdul Snekh moved tbo Sessions 
Jud^e. 

The material portion of the letter of reference was as follows:— 

In the appll'ia’-ion filed on behalf of the accused, it has besn urged 
that the Djouty Migisbrate had no jurisdiction to convict the accused of 
an offence under s. 49dof bne Penal Oo'ie, there hawing been no com- 
pUiot of an offence un ler that siction (s. 199, Criminal Procedure C >do, 
provides that no Court shall tike cognizance of an offsnce under s. 493 
of the Penal C )de, exjeot upon a c »m ilaint mads by the husband of 
the w iman, or in h's absen<5e by some person whi had care of such 
woman on his behalf ab the time whsn such offence was committed, and 
8. 238, Criminal Pricedure Gids, authorizes the convictiou of a person, 
charge i with an offence, of a minor offence, although he is not charged 
with it, when facts are proved wnich reduce the offence with which he is 
[435] charged bo a miner offence, expres^ilv orovi ling that nothing in the 
section shall be deeme! to authorize a conviction of an offence referred to 
in s. 199 when no complaint has been made as required hy that section). 

N iw, a< E have said, the complainant chose bo bring his case under 
s. 366. P anal Coda, b ifora the o >lice, iu^bea i of m iking a complaint before 
the Migis'.nbe under 8. 493. Penal Code. Both before the police and 
before the Migistrate he stated that he beard his wife ccving. from which 
it w )ul ! appear that he intended the Court to understand that she had 
been taken to and wis being kept in the hotel against her will, which 
would consbibuba au offence un ler s. 366. Penal Code. 

He nowhere showed any sign of inviting the G »urb bo hold that his 
wife wia imulicated, or a consenting party. The wife, oresumably with 
her husband s knowledge and approval, charged the accus-*d with having 
forcibly b^ken her from her bed It appears from the exidanabion of the 
Ddoubv Migisbrate bhat be disbelieved the story of the forcible abiluotion, 

and came to the conclusion that the wimin was unohisbe and had been 

ennioe ! by the accused. In other words, he found facb^ which reduce! the 
offence of forcible compelling with which the accused was oharg«d under 
8. 366, Penal Cide, to the minor offence of enticing under s. 493, Penal 
0)da, and he accordinglv convicted them under that section. This'S pre- 
cisely what the concluding paragraph of s. 233, Criminal Procedure Oide, 
prohibir.s. 

Mr. Mayne in his Commentary on the Penal Code, ooints out the 
difference between cases under s. 366 and cases under s. 498, Penal Oo!e. 
Section 366 he savs “seems to apolv to cases when, at the binae of tl’® 
abduction, the woman has no intention of marriage or illicit intercourse^ 
but it is coQbemplated that her marriage or illicit intercourse with her will 
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bo aooocDpHshed by force or se'lucbioo brought to bear upon her afterwards. 
S^oi'ioQ 493, Penal Cole, embraces all cases where the ol)ject of taking or 
eabiomg is, that the wife may have illicit intercourse with some o'her per- 
son, even though, as generally happens, she is quite aware of tfie purpose 
for which she is quibbitig her husbind, and is an assenting parbv to ib.‘ 

If bhis be correct, it m ly well he bnab a bus 'an 1 who brins’s a charge 
under s. 366, in order to constitute winch force or deceit is necessary, does 
pot thereby sanction the imputation uuon the chaiacter of his wife, which 
is freq leutly the resu t of a conviction of her ah luctors under s. 498, 
Penal Cole. I would observe that the case of Queen v. Poddee (1) was 
decided under the old law. 

‘Tne question is one of some imp^rtance, as it not unfi-rquently 
hanpans that during the course of a trial of a case pnder s. 366, Penal 
Code, facts are elicited which tend to show complicity on the part of the 
woman, and it is desirable 'hat there should bean authoritative decision 
whether in such a case, s. 238, Criminal Procedure Code, precludes a con> 
viebion [486] under s. 493, Penal Code, when bhere has been no complaint 
Under bnat section, but only a charge under s. 366, Penal Code. 

Tne Deputy Magistrate hai no jurisdiction bo convict under s. 498, 
Penal Code, the offence charged by hu>band and wile being one under 
8. 366, and bnere being no omolaiut under s. 498. On this punt I would 
respejtfully refer to ss. 238 and 199, Criminal Procedure Cxle, and to a 
rudog of the Allahabad High Court in the case of Empress of India v. 
KaUu (2). 

** It the High Court be of ooinion that the Deputy Migistrate had 
not jurisilietioo, it will be necessary to set aside the convictions of both 
the accused. 

** Tnere is no reliable evidence to support the finding that the accused 
Abdul enticed or detained the woman with criminal iatent. 

** I consider the sentence of one month imuosed in this case to be very 
OQSatisfaetory. It will greatly aesi-^C me in mv wo k in this district if 
the learned Judges who disoo-^e of this reference, are good enough to ex- 
press an ouiuion with reference to tlie imposition of non-appealablo 
Bentences of imurisonment in cases in which the facts are such as to 
render it very de-urab e that an aope liable sentence should be passed. It 
18 a prac'dee againat which I set my face steadily. 

No 009 appeared on the reference. 

The order of the Court (PiGOT and HlLh, JJ.) was as follows : — 
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ORDER. 

Wa think that when the hushani is complainant and brings his 
•complaint under s. 366, ft conviction under s. 493 may properly 
be had, if the evidence be such as bo justify a conviction for the minor 
offence, and yet insufficient fora conviction for the era ver one. We think 
that such a case is within the intennon of s. 238. The intention of 
the law is bo prevent M.g sbrates inquiring of their own motion into 
oases connected with marriage, unless thehu-ibaod or ocher person autho- 
rize! moves them to do so : and we think it cannot be held that a con- 
viction suoh as was had in the present case was contrary to the intention 

of the law in this respect. . , , , 

We do not think wa should interfere with the conviction of either 

prisoner. 


U) 1 W. B. Gr. 45. 
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Although in the present case we do not think we should interferOr 
we fully agree with the general principle aa to the infliction of non- 
appealable sentences referred to by the Sessions Judge. We observe with 
approval that the Deputy Magistrate recognizes, and undertakes to follow 
it, as be says be usually does. 

A, P. M. A. R. Conviciion upheld. 


20 C. 487 (P.C.) = 20I.A. 30 = 6 Sar. P.C J. 261 = 17 Ind. Jur. 164. 

[487] PRIVY COUNCIL. 


Present : 


Lords Macnaghten, and Shand. Sir Richard Couch 

and Sir Edioard Fry. 

[On appeal from the High Court at Calcutta.] 


Mohesh Narain Munshi iPlaintif) V. Taruck Nath Moitra 

AND OTHERS {Defendants). [I5th and I6tb November, 1892.] 

Limitation Act {IX of 1871). sch, II, art. 129 — Nuii questioning an adoption — Invalidity f 
by Hindu law, of second adoption. 

Aq adopted son, proprietor ia possession of half of the estate of his adoptive 
father, deceased, sued to obtain the other half which was in the defendant’s- 
possession. The defence was that the latter was entitled to the half share in 
dispute, having been adopted to the deceased under a power given by him to hia 
widow, and exercised by her. 

Held, that the suit, having, in order to succeed, brought into question the 
second adoption, was a suit to set aside an adoption, within the meaning of 
art. 129, soh. II, Act IX of 1871, the Limitation Act in force for a period after 
the cause of suit had arisen. Jagadamba Chowdhrani v. Dakhina Mohan (11 
referred to and followed. With reference to the ooming into operation of the 
subsequent Limitation Act XV of 1877, s. 2 of the latter Aot prevented the 
revival of any right to sue already barred by the previous Aot, as the right now 
claimed had been. Appasami Odayar v. Subramanya Odayar (2) referred to. 

It was nevertheless olearthat if this suit had not been barred, the second adop- 
tion could not have been held valid under Hindu law as an adoption ; because,, 
by that law, a second adoption cannot be made during the life of a son previously 
adopted. Bungama v. Atchama (3) referred to. 

£P,, 22 B. 482 (487) ; 3 P,R. 1904 = 43 P.L.R. 1904 ; Appr., 24 B. 260 (P.B.) ; Cited. 
56 P.R. 1894 ; R., 17 A. 167 (170) ; 19 B. 693 ; 21 B. 159 (163, 167, 168) 5 27 C. 
379 ; 30 0. 990 (996) = 7 C.W.N.864; 20 M. 40 (45)=6 M.L.J. 272 ; 1 Bom. L-B. 
799; 14 Bom. L. R. 908 = 17 Ind. Cas 629(632) ; 37 B. 518 = 20 Ind. Oas. 162= 
15 Bom. L.R. 533 (648) ; 11 O.P.L.R. 49 (51) ; 19 Ind. Cas. 565 (670)=6 S.L.B. 
210;:l 0.0. 30 (85); 1 O.C. 178 (180); 56 P.R. 1903=93 P.L.R. 1903, 84 P.B. 1902 
= 116 P.L.R. 1902; 133 P.L.R. 1902 ; Cons.. 26 C. 364 ; 27 C. 242=4 O.W.N. 
405; 26 M. 291 = 13 M.L J. 27 (P.B); 9 0.W.N.222 (224); D., 24 A- 195(199)=32 
A.W.N. 10 ; 26 A. 40 (54) = 23 A.W.N. 163 ; 6 M.L.J. 36; 73 P,R. 1894(F.B.).J 

Appeal from a decree (4th September 1889) reversing, so far aa it 
was in favour of the plaintiff, a decree (14th June 1887) of the Subordinate 
Judge of Pabna and Bogra. 

In this suit, brought on the 21at November 1885, the plaintiff sued 
as the adopted son of Shib Narain Munshi, a Brahman of Bogra, who died 
on the SOth November 1850, the adoption having taken nlace in 1849. 
Before that adoption, in 1844, Shib Narain [488] bad executed an 
matipatra giving power to his two wives, Harosunderi and Tripura Sunden 


(1) ISO. 308=13 I.A. 84. (2) 12 M. 26=15 I.A. 167. 


(8) 4 M.I.A. 1. 
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who were ohildless, to adopt. Under that power the latter aoted in 1851 
by adopting Taraok Nath Moitra, by the name of Girish Narain Munshi, 
the first and principal defendant in this suit. 

The question now raised was whether the appellant. Mohesh Narain 
Munshi, who, as the adopted son by Shib Narain himself, bad succeeded 
to a moiety of the estate of his adoptive father, was entitled to a decree for 
the other moiety, or whether the suit was barred under art. 129 of sch. II, 
Aot IX of 1871, more than twelve years having elapsed from the date 
of the adoption to that of the institution of the suit. 

The clauses in the annmatipatra of 1844, which was addressed to the 
two co-wives, were the following: — 

" If no son be born of eichar of you, then on my death each of you 
shall, according to this aniimatipritra of mine, adopt five sons, that is to 
say, on the death of the first one a second, and on his death a third, and 
on his death a fourth, and on his death, up to a fifth ; otherwise, as 
long as one adopted son is alive you shall not find fault with him for no 
reason and adopt a second son. If I die during the lifetime of my mother, 
then as long as she lives she will hold all the properties, moveable and 
immoveable, left by me, and maintain you both together with the adopt- 
ed sons. You will not be able to hold possession yourselves without her 
consent. On her death you will yourselves hold the management and 
enjoy the proceeds for life, and both of you will get in equal shares elso 
the moveable and immoveable properties which I may acquire hereafter, 
whether in my name or benami. You shall have no power to effect sale 
or gift, and as long as you live the adopted son shall not be able to 
dispossess vou, or register their own names in lieu of your names in tbe 
sudder, or effect sale or gift. On your death they will themselves have 

the management.” 

In 1845 and in 1848 Shib Narain addressed to the Deputy Collector 
petitions, stating that ha bad given his adopted son to his elder wife, and 
referred to the anumatipatra as authoriising an adoption of a son to hioa 
by his younger wife, such son to be hers. After Shib Narain s death m 
1850. his motber, Nobodurga applied in a petition in which the widows join- 
ed for mutation of names by entry of theirs. But this was deferred, and 
meantime Tripura, the younger widow, adopted Taruck Nath on the Ibbh 
September 1851, the petition being afterwards renewed, with a statement of 
[489] the fact of both the adoptions. Nobodurga died in 1854, and on 
Slat March 1865 the widows, describing themselves as mothers respec- 
tively of the two minor adopted sons, petitioned for a certificate under 
Act XX of 1841. This was granted by the District Judge to them as 
guardians of the two minors. Down to 1869 the 

with the adopted sons as an undivided family. After that time the 
widows separated, each taking her son with her; and the income of the 
estate was divided and a moiety was paid to each and hei son. separate 
colleotioDS being made till the death of Tripura m 1884. Tba plaintiff 
came of age about 1861 and the first defendant in 1862-63. 

The plaint was filed against Taruck Nath and his children, and 
against the surviving widow, Haro Sunderi. It alleged that the adoption 
of the first defendant was invalid, and claimed the property left by 
Tripura, at whose death, on the lO^h August 1834. the cause of action was 
stated to have occurred. The property for was divided into four 

schedules, the first comprising the estate in Shib Narain s possession at 
his death ; the second, moveable property : the third, other moveables la 
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tha po5S“S5ion of the def'^ni^tat; the foarbh, esbaba acquired by Tripura 
after the death of h'^r husband. 

Toe first defeudaot lu his written statement assertel his own adop- 
tion, relvioa on the continue i recognition of himself as an adopted son. 
Ha claimed part of the oroperty In suit as his own and part as the pro- 
perty of Tripura, which she ha I given bo him bv her will. He also relied 
on limitation uuder art. 129 of sch. II of Act IX of 1871. The other 
defendants, except Harosunderi, who supported the olaint, and who died 
pending the suit, set up. in effect, the same defence. Much of the 
■ evidence was directed bo establish the making of the two adoptioos, mat- 
ters nob material to this rep)rb, for the first adoption was no longer 
disouted at the stage of this appeal, and the validity of tbe second could 
only come into question if tbe suit should be held nob bo be barred by 
limitation. 

The Subordinate Judge’s julgmeot was for the plaintiff as to the pro- 
perty i'» the first schedule of tne plaint 'ihat was the property in land 
left bv Shib Narain, which at his dssf-h c ime into the possession of Trioura. 
He dismissed the suit as to the [490] property in the other schedules on 
the ground chat the plaiutiff had fail^d co show that it was the estate of 
Shib N train. Toe reasons given were that the plaintiff had a good title as 
adopted son, while the def m lanb had no such title, he having been in 
effect only the nominal son of Tnpura, and nob a son legally adopted to 
Shib Narain. He held, upon the construction of the anicmatipatra that it 
was tosbimsntary, conferring life estates upon Shib Narain’s mother and 
the widows in succession. The result was, in his opinion, that the plaint- 
iff's right to the estate held by Tripura till her death in 1884 did not 
arise till that occurred, and that tbe plaintiff’s suit was not barred by 
limitation. 

Both oartios appealed from this decision. The High Court (TOTTEN- 
HAM and Ghose, JJ.) on the appeal of the defendant reversed, on tbe 4bh 
Ssptember 18 h 9, the decision of the original Court in favour of the 
plaintiff, and on the 15tb February 1890 the same Bench dismissed the 
plaintiff’s cross appeal, holding that tbe latter decision was governed by 
tbe former. 

In their judgment the High Court arrived at a different conolusioo 
from that of the original Cjurt as to the effect of the anumatipatra. Tney 
considered that thatdocummt, if it stood alone, would have interposed 
life estates of the widows before the interests of the adopted sons arose. 
They thought, however, that this intentiou had been changed soearlv as 
June 1815, when ShibNarain's patibiou was pre-euted to the DsputyOol- 
lector, and that the donuneents which were exchanged at the time of the 
plaintiff’s adoption excluded the idea th it his estate as heir to his father 
was bo be postponed to that of i-ho widows. The subsequent petition to the 
Collector in May 1848 did not revive the anumatipatra in its entirety, but 
merely repeat-d the authority it give for a second adoption. That beicg 
so, the plaintiff’s title accrued at the death of Shib Na'^ain in 1350, and the 
adverse possession of Tripura and her son accrued at the latest in 1869. 
when the separation between the widows took nlaoe. The result was that 
the suit was barred by art. 141 of Act XV of 1877. 

The Court also considered that long before the Act of 1877 came into 
force the suit had b*en barred by art. 129 of Act IX of 1871, inasrauch 
as the plaintiff could not have recovered [491] the whole property 
at any time after the second adopMon in I85L without setting it aside, 
and therefore, according to the deoisioa in Jagadamba ChoudhtaM 
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V. Dakhina Mohunil), the limitation of twelve years ran from the date of 
the adoption of ihe i-rincip-il drfendanb bv Tripura in 1852. The plaint- 
iff’s 8u>t was accoidingly held to bo bu-red, so that no occasion arose 
for coi.si lermg whether the adopbmn of the first and principal defendant 
was valid in law or not, a de:isio ) wh oh in effect determined the result 
of the plaintiff’s apneal as well as tliat of the defendant. 

O I this app-^al preferred by th*^ plaintiff, 

Mr. R. V. Doyne and Mr. C. IK. A for the appellant, argued 

that the judgment of the High Court had wionglv applied limitation. The 
suit was not barred as a suit for prop-^rty that had b^en held adversely to ' 
the plaintiff for more than twe ve yetrs, nor was it barred under 
arc. 129 of sch. II of Act IX of 1871, by reason of the aupellanta not 
having sued to set aside the adoption” of the defendant within twelve 
years from the time when it purport^^d to have been made. Unon a right 
construction of iheanumatipatra of 1844 followed by the acts of the pai ties, 
the High Court should have decided that esta'es vesied in the mother 
and in the widows preceded the interests of the plaintiff and of the first 
defendant, in such a manner that the plaint'ff was nob en' ti.led to bring 
this suit until after the death of Tripura in 1884. The directions in the 
anumatipalra that the widows should nob be dispossessed, and that their 
management was not bo be disrurbei, had been carried out; and the result 
was that the plaintiff having sued wiibin twelve yesrs from the time when 
his right bad accrued, was wiibin time. This nferrtd to ihe linntation 
imposed upon suits generally for the possession of property : and neither 
art. 141 of sch. II of Act IX of 1871, nor art. 140 of sch. II of Act 
XV of 1877, barred the present one. A double limitation had, how- 
ever, been pub forward ; and besides the above, the special bar in suits 
involving the question of an adoption had been set up. Article 129 of 
sch. II of Act IX of 1871 on this point did not apply to this case. 
Article 118 of sch. II of Act XV of 1877, an amended law, related to 
suits for declaration of the invalidity of the adoption or that it had nob 
[492] in fact taken place and the distinction pointed out in Bahdeo v. 
Gopal (2) should be referred to. This was that when the suit was for the 
possession of property to which a limitation, other than that of art. 118 
of sch. II of Act XV of 1877, was applicible, that other limiration might 
govern, although the question of the vali lity of the adoption mi«ht arise. 
Jogadamba Chowdhrani v. Dakhina Mohun (1) was not identical witb 
the present cae^e. 

Sir H. Daoey, Q. C.. and Mr. J.D. Mnyne, for the respondents, argued 
that the suit was barred by limitation under art. 129, sch. II. Act IX of 
1871. They referred to the judgment in Jagadaniba Chowdhrani v. 
Dakhina Mohvn (1), and contended that the appeal involved Ofly a repe- 
tition of the argument which did not prevail in that ca'-e. They also 
referred to Appasami Odayar v. Stibramaniar Odaynr (3) as showing that 
a suit, once barred, as this had been, under Act JX of 1871, could not 
be treated as falling within Act XV of 1877. Uoon the alternative 
bar applicable to this as to other suits, without reference to the 
alleged adoption, they relied on the plaintiff’s having b-en out of 
possession from the time when there was a separation of the members of 
the family in 1869, arguing that from 1873 onwards there had been, upon 
the facts, a possession adverse to the plaintiff. 

Mr. R. V. Doyne, replied. 
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Afterwards, on lObh December, 1892, their Lordships’ 
delivered by : — 


.JUDGMENT. 


judgment was 


Lord Shand: — The plaintiff is in possession, as proprietor, of one 
moiety of tbe estate, moveable and immoveable, of the deceased Shib 
Narain, and in this suit he seeks bo have it declared that he is entitled as 
proprietor bo possession of the other moiety of that estate. The plaintiff’s 
undisputed right to the half of the estate in his possession arises from the 
fact that Shib Narain, who died in 1S50, had adopted him as his son in 
1848. The principal defendant, Grish Narain (hereinafter referred to as 
the defendant), in possession, of the other half of the estate, maintains bis 
right to continue in possession, and to have the plaint dismissed on the [493] 
ground (1) that he also is an adopted son of the late Shib Narain, 
having been adopted as such by Tripura Sunderi Debi, the second of two 
surviving wives of Shib Narain, who made the adoption by authority of 
her husband, alleged to have been conferred in a deed of a7iumatipa>tra 
granted by him in 1844, about six years before he died, and (2) that in any 
view the suit is barred by limitation on two separate and independent 
grounds, one being the defendant’s possession of the property claimed for 
upwards of twelve years before the present suit was instituted, the other 
the lapse of twelve years after the defendant’s adoption without any suit 
having been raised to set the adoption aside. The Subordinate Judge 
held that the suit was not barred by limitation on either of the grounds 
now stated, and gave a decree in favour of the plaintiff, but on appeal to 
the High Court this decree was reversed, and the suit was dismissed, the 
Court having held that the suit was barred by limitation oneaoh of the 
separate grounds pleaded. 

Tbe vilidity of the plaintiff’s adoption has not been disputed in this 
appeal. On the other hand it is clear that the adoption of the respondenfcwas 
invalid, for it has been long settled, according to the Hindu law of adoption 
and succession, that a valid second adoption cannot be made when a son 
under a previous adoption is alive ; Rungana v. Atchama (1). The 
plaintiff accordingly would be entitled to succeed, if his suit were not 
barred by limitation ; and on tbe question of limitation the decision of 
tbe appeal depends. 

Shib Narain was survived by his two wives, Harosunderi, to 
whom be had given the plaintiff as a son at the time of his adoption, 
and Tripura Sunderi, who, as already stated, after her husband’s death, 
adopted the respondent. Tripura Sunderi survived till the year 1884, 
and in the following year 1885, the present suit was instituted, 
Harosunderi (who has since died) having been called as a “ pro forma 
defendant. ” The plaintiff’s answer to the plea of limitation, in so far 
as founded on adverse possession, is that Tripura Sunderi and not the 
defendant was the person in possession of the moiety of tbe estate lo 
dispute till her death, and that consequently until that event occurred, no 
[494] cause of action for possession arose. The plaintiff, referring to 
the provisions, of the anumatipatra by Shib Narain of 1844 alleges that it 
gave to each of his two widows a right to a life-rent of a moiety of his 
estates, and that, at least after the death of Shib Narain’s mother (to wh^ 
the plaintiff maintains that a life-rent of the whole estates was given by the 
same deed, and who died four years after her son), Tripura Sunderi 
ed and continued in possession of the moiety now in dispute till she die_. 


(1) 4 M. I.A. 1. 
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In reply to this defenoe the defendant has maintained, first, that any life- 
rent right intended to be conferred by Shib Narain on liis wives by the 
anumatipatra was conditional on his death without having adopted a son, 
and that as he afterwards adopted the plaintiff no such right of life-rent 
existed on his death. Again, it was maintained that at least the plaintiff's 
Adoption, taken in connection with certain subsequent actings by his father, 
prevented the acquisition of any life-rent by his widows : and further that, 
in any view, in point of fact, neither of the widows were in possession 
or maintained a right to possession as for themselves. The defendant 
alleges that after Shib Narain’s death, and after his adoption by Tripura' 
Sunderi, possession was all along held by the plaintiff’ and defendant as 
adopted sons. He contends that their respective mothers, in so far as 
they acted, did so originally as guardians of their adopted sons, who were 
minors, and that such possession as the widows continued to have after 
the sons respectively came of age, was held on behalf of their sons as 
having the right of ownership of the estates. 

Much of the argument on the appeal related to the points just men- 
tioned, and involved a critical examination of the provisions of the anuma- 
tipatra, and the actings of the parties, particularly as bearing on the 
charactei of the alleged possession of the widows. Their Lordships have 
however come to the conclusion (without expressing any dissent from the 
view of the High Court that the suit is barred by adverse possession) that 
it is unnecessary to form any opinion on these questions, for their Lord- 
ships are satisfied that the defence of limitation has been clearly esta- 
blished on the other ground, viz.^ the long unchallenged adoption of the 
principal defendant, notwithstanding his assertion of the status and 
right of an adopted son, and bis enjoyment, with the complete 
£493] knowledge of the plaintiff, of the advantages which that status gave 
him. 

The Limitation Act of 1871, which applies to the time when the 
period of limitation was running in this case, required by art. 129 of the 
aecond schedule that any suit to set aside an adoption should be institut- 
ed twelve years from "the date of the adoption, or (at the option of the 
plaintiff) the date of the death of the adoptive father.” The present is 
not a suit in which the plaintiff expressly asks for a decree to aside 
the defendant's adoption, or to obtain a declaration that the adoption 
was invalid,” which would probably be a more apt expression to use. The 
plaintiff merely asks for a declaration of his right, and that possession 
may be given to him of the properties in dispute. But this, in the cir- 
cumstances, obviously involves the setting aside of the defendant s adop- 
tion, or in effect a judgment or finding by the Court that the adoption is 
invalid, for the defence of possession founded on the adoption directly 
involves the decision of the question, — was the adoption invalid ? In the 
case of Jagadamba Ghowdhrani v. Dakhina Mohun(l) which was very fully 
argued and carefully considered, it was settled that a suit to set aside an 
adoption within the meaning of these words in the Limitation Act need 
not be a suit having declaratory oonolusions, but that any suit in which 
the decree prayed for involves the decision of the question of validity of 
an adoption set op in defence is a suit to set aside an adoption. It was 
there said : " It seems to their Lordships that the more rational and pro- 
bable principle to ascribe to an Act whose language admits of it, is the 
priuoiple of allowing only a moderate time within which such delicate and 
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intricate qu istions as bho^a in9oiv‘*d in adoptions shall be brought into 
di3puc>a, so t.hrit ic shall strike alike at all suits in which the plaintiff 
canuoo possibly socoee i without displacing an apparent a<loptioQ by virtue 
of which the defendant is in possession.” 

The nresent suit is, therefore, within the meaning of the Limitation 
Act of 1871. a suit ‘‘to set aside an adoution.” The adoption was made 
by Tripura Sunderi, on the alleged authority of the amimalipatra by her 
husband in the year 1851. witu all the u^ual ceremouiee, and was duly 
reported to fhe Goverument [4953 Oolleebor. Thereafter, on the 204h 
February 1852, it wis oriereJ — jn a petition by N obodurga, the mnther 
of Shir) N train, and his two widows in which it was stated that Nobo- 
duriea “ toge^h^^ with the said two sons ” had taken possession of ail the 
moveable and immoveable properties of the deceased — that the names of 
Nobolurga, of Harosunderi as m >thar of Mohesh Narain, minor, and of 
Tripura Sunderi as mother ol Grish Narain. minor, should be registered 
in respecG of the decease I's property. After the death of Nobodurga, the 
two widows, describing them.'.elves as mothers of their resuective minor 
sons, presented an application under Act XX of 1841 to ob'ain a oertih* 
cate of title for the adm nistrafcion of their lata hushaod’s estate, which 
would en-ible them to sue all debtors to the estate. In this petition they 
stated that their two minor sons had got the right of inheritance in all 
the properties, movetble and immoveable, of the deceased, and that 
thev, the petitioners, beoame entitled thereto as guardians on behalf of the 
said two minor sons, an 1 were in possession on their behalf ; and in 1855 
a certihoaie was granted to them accordingly “as guardians of the said 
minors,” under the authority of which they thereafter a<lmini3tered the 
entare. It need only be further stated that from the time of his adoption 
in 1851, the defendant lived with his mother, Tripura Sunderi, as the 
adopted son of her late husb^nl, till she herself died in 1884, being for 
abouG 33 years ; that down r.o 13S9, a period of 18 years, the two widows 
and their adip^el sons (the plaintiff and the defendant) lived in family 
together ; and that even after that date down to 1880 the collections of 
rents and income of the deceased’s estates were made jointly by the 
widows and divide I in equal moieties, the widows having their respective 
sons in family with them. It is thus quiteclear — apart from any question 
of possession, and whether the nossessioo for so long a period of time 
elapsed at T>ipura Sunderi’s death was truly the possession of her son, 
for whom she acted as guardian and after be attained majority as bie 
manager, or was possession by herself in virtue of a right of life rent 
conferred by her husband’s anumatipatra, and in any view— that the 
right of the defendant to the status of an adopted son of Shib Narain 
was openly and constantly assorted, not only in all actings connected 
with I he estates, bub also in his daily life in family with [4973 the plaint- 
iff, who, indeed, in many ways acknowledged or acquiesced in the 
assertion of this right. 

The plaintiff came of age in 1861 62, and the defendant in 1862 63. 
The period of cwelve years after the defendant’s adoption expired in 1863» 
and eight years more had elapsol when the Limitation Act of 1871 waa 
passed. Bv s. 1 of that statute, which received the assent of the Governor- 
General on the 24bh Mvrch 1871, it was provided bh»t the clauses of 
ta^ion should nob come into force until the Ist April 1873. The plaipb'^ 
bad thus upwards of two years after March 1871 within which be m'gb® 
have brought his suit to set aside the adoption, and had notice under the 
statute that the period of limitation of twelve years from the date of the 
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-^option would be applicable od the expiry of that time. Accordingly, 

on the 1st Apnl 1873, no such suit having been raised, the plaintiff’s right 
of aotiOQ was barred. 

A i- 1^7^ hii-vingbeen superseded by the 

Act of 1877, the question of limitation should bo determined with refer- 
ence to the provisions of the latter statute, in which the language used is 
soinewhat different, the suit there referred to, as necessary to save the 
limitation, being described as one “ to obtain a declaration that an alleged 
^option is invalid, or never, in fact, took place.” It seems to be more than 
doubtful whether, if these wore the words of the statute apnlioable to the 
case, the plaintiff would thereby take any advantage. But the statute of 
1877, ^in its second section, provides as follows : — 

“All references to the Indian Limitation Act, 1871, shall be read as 
if made to this Act ; and nothing herein or in that Act contained shall be 
deemed to affect any title acquired, or to revive any right to sue barred, 
under that Act or under any enactment thereby repealed.” 

It is clear that, on the first April 1873, the plaintiff's suit was 
barred by limitation under the Act of 1871, and the Act of 1877 could 
not revive the plaintiff’s right so barred, a point which was indeed 
decided, in regard to the Limitation Acts of 1859 and 1871, in the case 
of Appasami Odayar v. Subramanya Odayar (1). 

[498] Their Lordships will therefore humbly advise Her Majesty that 
the appeal should be dismissed, and the appellant will pay the costs of 
the appeal. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson & Co. 

Solicitor for the respondents : Mr. J. F. Watkins. 

C. B. 
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PRIVY COUNCIL. 

Present : 

Lords Macnaghten, Hannen and Shand and Sir R. Couch, 
[On appeal from the High Court at Calcutta.] 


SURJA Kant Achabya {Defendant) v. Hemanta 
KumarI {JPlaintiff). [6th and 16th December, 1892.] 

night of Suit— Enhancement of rent. Suit for— Right of a Hindu widow to sue for en- 
hancement of rent as representing the estate of the deceased zamindar or as guardian 
of a minor son adopted to h%m by tier— Bengal Rent Act {Bengal Act VllI of 1869), 
ss. 31, 46, 47. 

A Hindu widow, repreaenting a zamiodari intereat in a tnahal, saed for the 
rent upon a rent-paying tenure at an enhanced rate. She had, in former 
years, adopted a son to her deceased husband. The defendant objected through- 
out that this son (deceased in 1884) having been of full age in 1881 when this 
suit was brought, the widow was not entitled to sue at that time, he having that 
right : 

Held, that the Courts below had rightly disallowed this objection. There was 
no sufficient evidence to show that the adopted son bad attained majority when 
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this suit was brought, and the plaintiff could sue either in her obaraoter as. 
widow of the deceased, or as guardian of the minor adopted son. 

To bring into operation the special limitation enacted in s. 31 of Bengal Act 
VIII of 1869, where deposit had been mtde under s. 46, the deposit oould only 
have been eSeotively made of rent that bad accrued due before the date of such 
deposit. 


Two appeals, consolidated, from two decrees on one judgment (Ist- 
February 1869) of the High Court, affircniug two decrees (28th February 
and 28th May 1887) of the Subordinate Judge of Mymensiogb. 

Both these suits related to the enbancemeot of the rent of a separate 
ten-annas portion of an ancestral tenure named Tarati, comprised within 
a ten-annas share of zemindari Pakhoria [4993 Jarusahai, in the Mymen- 
singh district, and forming part of a larger tenure named Kilghati. Tbe- 
ground of enhancement alleged was that the rent of the latter, i 6., 
Kilghati, bad been decided by the Sadar Diwani Adalut, in 1806 to he 
enbanceable in its entirety, and bad been accordingly so enhanced; and 
that Tarati. part of that tenure, had become liable to further eubancement,. 
according to the custom prevalent in the district and pargana, by reason 
of the rant paid by the defeudant before the Bengali year 1288, oorres* 
ponding to 1881, being less than that paid in similar maAnfs by holders of 
ijara taluks in the surrounding parganas. The defendant, now appellant, 
denied the plaintiff’s right to enhance, either at all, or to the extent 
demanded. 

Questions were raised in the Courts below as to the real character 
of the tenure held by the defendant, described in some of the documentary 
evidence as “ maurasi ijara” and reference was made to the decision of 1806* 
and the terms of a lease made in 1808 between persons now represented by 
the parties. It was also considered whether the defendant had held of the 
plaintiff and her predecessors in estate as proprietors of a separate 
share and independently of other oo-sbarers. When it had been decided' 
that tbe plaintiff was entitled to a decree for rents at rates in excess of 
those previously subsisting, the rates were then determined. But the only 
questions on this appeal were in the first suit as to whether Maharani’ 
Sarat Sunder! Debi, the plaintiff, who was widow of the late JogendtA 
Narain Roy, zacnindar, had been, when she sued, in a position to bring 
the suit, she having adopted a sou to her deceased husband ; and in the 
second suit a point was involved as to the proper construction of s. 31 of 
Bengal Act VIII of 1869 in connection with ss. 46 and 47. 

The widow, who died pending the suits, was now represented, as she 
had been in the appeals to tbe High Court, by her daughter-in-law, Ran* 
Hemanta Kumari Debi, widow and executrix of the late Kumar Jotindra 
Naraiu, tbe son adopted by Sarat Sunderi to her deceased husband. Jotin- 
dra Narain died in 1884. The first suit was brought on the 10th July 
1882 (27th Assar 1289) for enhanced rent in arrear, after service of 
notice of enhancement, dated 4th January 1881, with cesses and inter- 
est, amounting to Rs. 6,790, in resoect of the Bengali year 1288, or [800i 
12th April 1881 to 12th April 1882. The second suit was brought by 
and against the same parties on the 10th Aprill886, while the first suit was- 
still pending, to avoid tho possible bar of limitation as to part of the olaiin» 
and to recover tbe rent, as sought to be enhanced in the first suit, in fos* 
peot of the subsequent years 1289, 1290, and 1291, and the first part of 


1292. 

In tbe first suit the Subordinate Judge, after obtaining the report 
Sub-Deputy Collector, deputed to make enquiries as to the area 


of a 
and 
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and the rates prevailiog in the district, decid- 1892 
Es. 4.076 daoreemg an enbaucod annual rent of Dkc. 16 . 

/vf the second suit the Subordinate Judge held that limitation of sis PRIVT 
months under s 31 of Bengal Act VIII of 1869. on which the defendant COUNCIL 

Mlied, was not aophcable. He found that the deposits purporting bo have 

been made by him under ss. 46 and 47 were all made before the expiration 
Of the respective years m respect of which the plaintiff sued; in other 
w^ords before the rent, which was annual, was due. He also disallowed 23 = 

that part of the claim which related to the rent for the unexnired ® 

being a premature claim. But he made a decree in the 

plaintiff s favour at the rates, as enhanced in the first of these suits for J**'- 
the years 1289, 1290 and 1291. 169. 


T j first suit, on appeal and cross appeal from the Subordinate 

Judges judgment to the High Court, his decision was aflSrmed in all 
respects. 


In the second suit the High Court dismissed the defendant’s appeal 
on the ground that the deposits of rent in question had not been made in 
accordance with law, disposing of the appeals in both suits in a single 
judgment (delivered by PRiNSEPand Ghose, JJ.) which, on the points 
now raise!, was as follows : — 

appears that the objection really taken by the defendant, and 
pressed by him until the last stage of the case, after the evidence had been 
taken and the arguments of the plealers on both sides laid before the Sub- 
ordinate Judge for decision, was, that the suit bad been brought by the lady 
on her own account and that inasmuch as she had adopted a son who had 
attained majority, she was not competent to sue. Whet her the adopted son, 
JotindraNarain Roy, had attained majority or not at the time of the institu- 
tion of the suit, does not appear on the evidence on the record. There is no 

evidence either way, except that we are referred to the terms of bis will 
[501] the 6r8t clause of which refers to a previous will executed by him, 
from which we are asked to infer, that at the time be made bis previous 
will, be had attained his majority. It is impossible for us to form any 
conclusion from such a statement. We are also referred to vague state- 
ments msde by two or three witnesses as to bis age. It is impossible 
from the evidence of these witnesses to come to any reasonable conclusion 
AS to bis exact age, or that be bad attained majority before the institu- 
tion of the suit. From the proceedings on the record of this case, it seems 
that the plaintiff had all along acted as proprietor of the estate, and that 
she bad been so regarded by the defendant. Her own name was registered 
as proprietor, and continued until Jotindra Narain Roy asserted his right 
on attaining majority. lathe rent-receipts granted by her, which were put 
m as evidence by the defendant, she appears as the actual proprietor. The 
notice of enhancement served on the defendant, bearing date the 15ib 
Rous 1287, also purports to proceed from her in her own right ; and the 
rent at the old rates, which alone the defendant admitted was payable 
was deposited by him in the Gollectorate also in her name as proprietor. 

If, therefore, the suit be regarded as brought by the plaintiff in her own 
^Sfit. as apparently it was. the objection cannot be regarded by us as in 
Any way fatal. If the suit was brought in her own right, it was simply a 
case of assignment of her interest in the suit to Jotindra Narain. If, on the 
other hand, it be regarded as a suit brought by her on behalf of her adopted 
son, the minor, it is not proved that on that date she was incapable of 
suing Jbeoause her son bad attained majority ; and we may observe that 


339 



1892 

DEO. 16. 

Privx 

Council. 

20 C. 49B 
(P.C.) = 

20 l.&. 25 ==^ 
«)Sar. P.O.J 
» 279 = 17: 1 
lod. Jar. 
169. 


20 Cal 302 Indian decisions, new series 




there can bo no doubt that when he attained majority, he by hia acta 
approved what may have been done on hia behalf.” 

As to the appeal in the other suit, the judgment proceeded thus : — 

“ This appeal relates to a suit brought by the same plaintiff for 
arrears of rent for the years 1289, 1290, 1291 and up to the Palgun kist 
of 1292, that is to say, for years subsequeot to that which formed the 
subject of the previous suit, and at the same rate of rent which was there 
claimed. The defendant deoosibed the rent at the old rates for all these 
years within the period ranging from the 27th to the 30i>h Gheyt of each 
' year, and pleaded that, inasmuch as this suit had not been brought within 
Uix months from the dates of deposit, it was barred by limitation under 
the provisions of s. 31 of the Rent Act (Bengal Act' VIII) of 1869. To 
this the plaintiff objected, that inasmuch as the deposits had not been 
made in accordance with law, but had been made before the rents fell due 
and were therefore premature, the defendant could not get the benefit of 
that law. Other objections were made which it is unnecessary to consider. 
We agree with the Subordinate Judge in thinking that the suit was nob 
barred by limitation, and that, consequently, the plaintiff was entitled to a 
decree for [ 502 ] arrears of rent at the rates given in the other case. This 
is the only point raised in this appeal before us. We observe that the rent 
for the year 1292 up to Falgun kist has been disallowed, inasmuch as it 
was held in the previous case that rent was not payable by monthly instal- 
ments, but only at the end of each year. This matter has not been 
brought before us in appeal. The result is that this appeal is also dis- 
missed with costs.” 

On this appeal. 

Mr. T. B. Cotoie, Q. C. and Mr. J. H. A. Branson, appeared for the 


appellant. 

Sir B. Davey, Q. C., and Mr. R. V. Doyne, for the respondent. 

For the aopellant it was argued that the first suit could only h^e 
been instituted by, or on behalf of, the adopted son Jotindra Narain. He 
should have sued in his own name, if of full age, or if he was not of 
full age, the widow might have sued as his next friend, or guardian, on hiS 
behalf. There was, however, evidence on the record, to which reference 
was made, showing that he had attained eighteen years of age when the 
plaint in the first suit was filed. Reference was made to Bam Kannye 
Oossamee V. Meernomoyee Dossee ii). , 

The chief ground of appeal in the second suit was that the claim for 
rent for the years 1289, 1290 and 1291 was barred by the deposit of the 
rent admitted to be due before suit brought under s. 31 of Bengal 
Aob VIII of 1869. As bo service of notice reference was made to Tara- 

moTtee Koonwaree v. Joehun Mundur ( 2 ). . 

Counsel for the respondent were heard only as to the date of ran 

due and service of notice. 

Mr. T. B. Cowie, replied. 

JUDGMENT. 

Their Lordships’ judgment on 16th December was delivered by 

Sir R. Gough. — The suit in the first of these appeals was 
by Sarat Sanderi Dabi, widow, executrix of the late Raja Jogendra Narai 
Rov to recover from the appeUaub the rent at au enhanced rate tot 
year ending on the llbh April 1882 of a separate ten-annas shat^ 


(1) 2 W.R. 49. 


lei\ R w H. AotX. 99 
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lands held by the appellant under a lease which was perpetual and 
heritable, but the rent of which was liable to be enhanced under the 
provisions of Act VIII [603] of 1869 of the Bengal Council. Raja 
Jogendra Naram Roy, who was the owner of the ten-annas share, married 
harat Sunderi Debi, and after his death, the date of which does not appear 
m the proceedings, she adopted a son to him, named Kumar Jotindra 
Naram Roy. who married the respondent and is now dead. The first Court 
decided that the plaintifl was entitled to rent for the year at an enhanced 
r^e, and made a decree for it fixing the amount. This decree was 
amrmed on appeal by the High Court. 

The plaint stated that the plaiotiflf had the title to and the possession 
of the ten-annas share, which, by a partition of the zamindari, was 
recorded as No. 122 in the Colleotorate of the district, and that the defend- 
ant had been paying to the plaintiff the old rent. The defendant, the 
present appellant, in his written statement took many objections to the suit, 
but Mr. Cowie, in opening the case for him, said that the only question for 
determination by their Lordships was whether the plaintiff had a right to 
bring the suit. This question was raised in the written statement, by the 
allegation that Jotindra Narain Roy, having come of ago long before 
the institution of the suit, the plaintiff was not entitled to bring the suit 
in respect of the zamindari left by her husband. The first of the settled 
issues is : Whether the plaintiff has a right to sue for enhancement ?” 
Now the allegation in the plaint that the defendant had been paying 
the old rent the plaintiff has not denied. Consequently the defend- 
ant could not dispute the plaintiff’s title. He could only show 
that it had expired, and that therefore the plaintiff was not entitled 
to any rent. In addition to his written statemenb, the defendant, in a 
petition filed on the 5th December 1883, in answer to a petition filed by 
Jotindra Narain Roy for the substitution of his name for that of the 
plaintiff, said that the plaintiff was the owner only during the son’s mino- 
rity, and that, as the son attained majority before the institution of the 
suit, she bad no right to bring it. Construing the issue with the written 
statement and this petition, the question to be tried appears to be whether 
the son bad come of age before the institution of the suit. This would be 
the question, whether the plaintiff was suing in her own right or as 
guardian of her minor son. It is unnecessary to [504] consider the 
effect of the title to the plaint, where she is called “ widow of the late 
Raja Jogendra Nath Roy, mother of Sriman Kumar Jotindra Narain 
Roy, minor, ” which may be consistent with her suing in either character. 
The plaint rather supports the view that she was suing in her own right. 
Two of the plaintiff’s witnesses deposed on cross-examination to the 
age of Jotindra Narain Roy. The defendant did not give any evidence 
of it. A will of Jotindra Narain Roy, made when be admittedly was of 
age, referring to a previous will executed by him, was also relied upon. 
Their Lordships agree with the judgment of the High Court, which said 
that it was impossible to form any conclusion from the statement in the 
will, and impossible from the evidence of the witnesses to come to any 
reasonable conclusion as to his exact age, or that he had attained majo- 
irity before the institution of the suit. Therefore the only question for 
their Lordships’ determination must be decided in the plaintiff’s favour, 
and their Lordships will humbly advise Her Majesty to affirm the decree 
of the High Court and to dismiss this appeal. 

The suit in the second appeal is between the same parties, and was 
brought for enhanced rent of the property for the three subsequent years 
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and parb of a fourth year. The only defence relied upon before their 
Lordships was that the old rent and cesses for each of the three years were 
tendered to the plaintiff in proper time, and she not having accepted them 
they were deposited in Court under Act VIII of 1869 (Bengal Council), 
and the plaintiff brought no suit within six months of the date of the de> 
posit, and so the claim for rent at an enhanced rate was barred by a 
special law of limitation. As to the part of the rent for the fourth year, 
the defence was that the rent was payable yearly and was not due. Sec* 
tion 46 of Act VIII of 1869 enacts that if any under-tenant or raiyat 
' shall tender payment of what he shall consider to be the full amount of 
rent due from him at the date of the tender, and if the amount so tendered 
shall not bo accepted and a receipt in full forthwith granted, the under- 
tenant or raiyat may denosit the amount in the Court having jurisdiction 
to entertain a suit for the rent. By s. 47 the Court is to issue a notice 
to the person to whose credit the money has been deposited, and serve it. 
[505] By 9. 31 it is enactei that whenever a deposit ou account of rent 
shall have heeu made no suit shall he brought against the person making 
the dspositon account of any rent which accrued due prior to the date 
of the deposit, unless the suit be instituted within six months from the 
date of the service of the notice required by s. 47. The rent for the first 
of the three yeirs became due on the 12bh April 1883, for the second on the 
11th April 1834, for the third on the 12oh April 1885. The deposits ware 
made on the lOch April 1683, the 8th April 1884, and the 11th April 1885, 
all before the expiration of the year when the rent b scame due. Tbe words 
of the Act are plain that the deposit must he of rent which accrued due 
prior to the date of tbe deposit. They do not admit of any other oou* 
struotion. The first Court disallowed the rent for tbe part of tbe fourth 
year on tbe ground that it was nob due, and m ide a decree for rent for the 
three years at tbe rate which had be^n fixed for the year in the previous 
suit. The High Court, on appeal, affirmed that decree and their Lord- 
ships will humbly advise Her Majesty to affirm the decree of the High 
Court, and to dismiss this appeal. The appellant will pay the costs oE 
the appeals. 

Appeals dismissed. 

Solicitors for the appellant : Messrs. Barrow and Rogers. 

Solicitors for the respondent : Messrs. T. L. Wilson <t Go. 

C. B. 
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20 C. 60S. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice and 

Mr. Justice Norris. 


Bakshi and another (.Plaintiffs) V. Nizamuddi and 
OTHERS (Defendants).* [8th Decembor, 1892.]' 

^ -Decree as to rent payable for former years— Evidence of rent 

Tbe pUintiff? sued the defendants for rent of a certain iote, claiming a higher 
rent than the defendants admitted. The High Court in second [506] appeal 
gave a decree at the lesser rate admitted by the defeodants. SubseqnentW. the 
plaintjfis again sued the defendants in regard to the same jote for arrears of rent 
for subsequent years at the rate claimcl in the former suit. The defendants 
contended that the rate of the rent as regards this jote was by virtue of the 
judgment of the High Court in the previous suit res judicata as between them- 
selves and the plaintiff, 

that where in a rent-suit a Judge tries the q uestion and gives judgment 
on the question “ what is the yearly rent. ” and makes that the foundation of 
his judgment, that deoision is res juiisala between the padies. The previous 
judgment of the High Court, therefore, operated as res judicata. 

Hurry Behari Bhagat v. Pargun Ahir (1) followed. 

Norris. J, — Sven if the julgmont of the High Court did not operate as 
res judicata, sGill it was some evidence of the rate of the rent of the previous 
year. 

IF., I O.W N. 120; 4 C W.N. 161 ; 6 O.W.N. 580 (591) ; R., 13 C.L.J. 39 : 13 O.L J. 
653 (655) = 6 Ind. Cas. 860; 16 C.L J. 124 (126) = 17 Ind .Cas. Ill ; 17 C.L.J. 71 
(73) =16 Ind. Cas. 22=17 C.W-N. 76 (78) ; 16 lod. Cas. 590. J 
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The facts of this case were as follows : — 

The plaintiffs sued to recover the rent of a certain jote at the rate 
•of Bs. 52-12 per annum. The defendants admitted the bolding, but stated 
that the rent was not Bs. 52-12 per annum but Bs. 15-6*6, and stated 
that the whole of the rent had been paid. Prior to this there bad been 
another suit between the same parties concerning the same and in 
that case also the plaintiffs bad claimed rent at the rate of Bs. 52-12 
per annum, the defendant contending as in this suit that the amount 
•dae should be calculated at tbe rate of Bs. 15-6-6. The lower appellate 
Court in deciding that case gave a decree at tbe rate of Bs. 52-12. Acting 
•on that decision the Munsif in the present case gave a decree at tbe 
same rental. Tbe defendants then appealed to the Subordinate Judge. 
In tbe meantime the previous suit bad been appealed to tbe High Court, 
ftnd tbe decree of the lower appellate Court was modified, a decree being 
passed at tbe rate of Bs. 15- 6-6. The Subordinate Judge basing his deci- 
^OQ in the present suit on tbe decree of the High Court, gave tbe plaintiffs 
ft decree at tbe rate of Bs. 15-6-6. The plaintiffs being dissatisfied with 

decision appealed to tbe High Court. 

Baboo Del^ndro Nath Banerjee, for the appellants. 

Moulvie Seraj-ul-Islam, for the respondents. 

[807] The following judgments were delivered by the Court (Pethb- 
BAM, O.J., and NOBRIS, J.) 

* Appeal from Appellate Daoree No. 1053 of 1691, agaiost the decree of Baboo 
Kalli Prosunno Mookerjea, Subordinate Judge of Tippera, dated tbe 80tb of March 
1891, modifying tbe decree of Baboo Ealli Puddc Mookerjee, Muneif of Moaradnagore, 
•dated the 19th of February 1890. 

(1) 19 0. 666. 
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JUDGMENTS. 

PethEBAM, G.j. — This is a suit brought by the plaintiffs against the* 
defendants to recover the rent of a jote, and the rent claimed is at the rate 
of Es. 5212 a year. ' The defendant Nizamuddi in his written statement^ 
admits the holding, but states that the rental is Es. 15-6-6 instead of the 
larger sum, and goes on to say that everything has been paid. The 
matter came before the Munsif in the first instance, and he decreed the 
suit at the rental alleged by the plaintiffs on the ground that, in a prior 
suit brought by the plaintiffs against the defendants in respect of the 
same bolding, the first Court of appeal had decreed the plaintiffs’ rent at 
that rate. From that judgment the defendants appealed, and the matter 
then came before the Subordinate Judge, and he decreed the appeal and 
modified the decree by giving the plaintiffs a decree for the amount of 
rent at Es. 15-6-6 only, on the ground that the decree, upon which the 
plaintiffs had relied in the first Court, bad in the meantime been reversed 
by this Court, and that the decree, as it then stood, was for the smaller 
amount only. From that decision the plaintiffs have now appealed, and 
their only ground really is that the decision in the prior suit cannot be given 
in evidence to show what is the rental in this suit. Now, that is a question 
upon which there has been a considerable amount of discussion, but the- 
lasb case on the subject which is reported is the case of Burry Behari 
Bhagat V. Pargun Ahir (1), In that case the learned Judges held that, 
where in a rent-suit a Judge tries the question and gives judgment on the 
question, ’’ what is the yearly rent,” and makes that the foundation of 
his judgment, that becomes res judicata between the parties. That, as 1 
said just now, is the last case on the subject, and is a case which we 
are bound to follow, and consequently it has been necessary to do, as was 
done in that case, viz., to examine the judgment of this Court upon which 
the Subordinate Judge acted in giving a decree for the smaller sum. 
When one comes to examine that judgment, it appears that, as in the 
case of Hurry Behari Bhagat v. Pargun Ahir (1) the Judges in arriving 
at the conclusion at which they arrived, as to the amount of money due 
[S08j from the defendants to the plaintiffs, tried and decided the question 
judicially, what was the yearly rent at which the tenure was held by the 
defendants under the plaintiffs. They having done that, as in the other 
case, this case falls exactly within the authority of that case. Consequently, 
the conclusion at which the learned Subordinate Judge arrived upon these 
materials was correct, and the materials upon which be arrived at it were 
rightly and properly before him. In the result this appeal must be: 
dismissed with costs. 

Norris, J.: — I concur in holding that this appeal should be dismissed, 
I think I ought to say, because I entertain a somewhat strong opinion oi| 
the subject, an opinion not shared in any degree by the Chief Justice, that, 
even if the judgment of the High Court — a judgment of Mr, Justice 
Ghose and myself, which the Chief Justice says, having been arrived 
upon the authority of the case decided by Mr. Justice Pigot and 
Justice Gordon, operates q.b res judicata — does not operate as such, stiU 
it is sotne evidence as to the rate of rent of the previous year. But I- 
distinctly wish it to be understood that this is an expression of my bwi^ 
opinion, and that it is not shared in by the Chief Justice, 

C. S. Appeal dismissed. 
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20 C. 508. 

ORIGINAL CIVIL. 
Before Mr. Justice Norris. 


Fatima Bibi v. Dsbnauth Shah." UStU March. 1893.] 

Afiww, right of, to contract-^Contract bu c S^eci_^c performance of contract 

R%ght of miTior to enforce^Controct Act [IX of 187*2), s. H. 

A minor in (.bis country cannot maintain a suit for specific porformaoce of a 
coDirsot ODter^d into on his behalf by his guardian* 

Flight 7« 3oUand (1) followed. 

Semble. having regard to the provisions of s. 11 of the Contract -Vot (IX of 
1872). a minor in this country cannot contract at all. 

Mahamed Arif v. Saraswali Debya (2) and Hanmnnt Laksltman v. Jayarao 
Narsxnha (3) referred to. 


CDiBS., 11 O.W.N. 207(210, 211) ; U.B R. (1897— 1901) 313: N.F..27C. 276 <278) J 
Appr., 34 C. 16;^ = 4 C.L-J- 431 = 11 O.W.N. 34 = 1 M.L.T. 360 ; R . 19 B. G97 ; 
23 B. 1 (18) ; D., 18 M. 415 (416) = 5 M.L.J. 1G4 ; 4 C.L.J, 9 (12),) 


[509] This suit was iDStitutod by one Fatima Bibi, otherwise called 
Azizunnissa, stated to be an infant of the age of 8 years or thereabouts, 
through her father and natural guardian. Hatiz Abdool Kadir. 

The plaint, which was verified by Hafiz Abdool Kadir, stated 
that an agreement in writing was entered into on the 16th September 
1888 between the defendant and the plaintitf’s father, acting on the 
plaintiff's behalf, whereby the defendant agreed to let certain premises 
therein described as vacant land bo the plaintiff for a period of one 
year at a monthly rent of Rs. 5-8, exclusive of taxes ; that Hafiz 
Abdool Kadir entered into possession of the premises on behalf of the 
plaintiff, and acquired from tbe out-going tenant a tiled hut situate on 
the land ; that some months subsequent on Hsfiz Abdool Kadir complain- 
ing to tbe defendant of the unsatisfactory nature of tiled huts for letting 
purposes, the latter offered to let the land on a heritable and alienable 
lease on tbe same terms as to rent and taxes as those already agree<l to, 
provided that Hafiz Abdool Kadir agreed on behalf of the plaintiff to 
erect permanent masonry buildings on tbe land ; that thereafter negotia- 
tions took place between them, which ultimately resulted on the 12th Magh 
1295 (24Dh January 1889) in the defendant giving the plaintiff a hukuni- 
liamah, or order to build, and also agreeing to execute in favour of the 
plaintiff such a heritable and alienable lease as would be sufficient in law 
to carry out the arrangement. A copy of the translation of the hukuvtnamah 
will be fonnd in the judgment of the Court. 

The plaint went on to state that thereafter Hafiz Abdool Kadir on 
behalf of the plaintiff erected a pucca two-storied building on the land, and 
that the defendant during the construction frequently suggested alterations 
and improvements ; that during the construction and subsequent thereto, 
Hafiz Abdool Kadir frequently asked the defendant to execute the lease, 
but the latter put him off on various pretexts, though he received the rent 
at the agreed-on rate up to January 1892 ; that in that month, however, the 
defendant demanded an increased rent, which was refused, and that this 
resulted in a notice to quit the house and land being served by tbe defend- 
ant ; that in reply to this notice the plaintiff caused a letter to be written, 
in which it was stated that some Rs. 10,000 had been [510] spent by her on 


* Original Civil Suit No. 366 of 1692. 
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1893 the construction of the house ; and referring to the agreement, it called on 
UaBOH 15. the defendant forthwith to execute the lease as arranged ; that thereafter 
_ on the 23rd February 1892 the defendant instituted a suit in the Calcutta 

ORIGINAL Small Cause Court, in the nature of a suit for ejectment, which was still 
Civil, pending. 


20 G. 508. 


The plaintiff claimed that the defendant might be restrained from pro- 
ceeding with the Small Cause Court suit ; that he might be ordered to 
execute a proper lease in favour of the plaintiff, and do all other acts 
necessary to give effect to the arrangement, and that in default of the 
Court decreeing specific performance the defendant might be ordered to 
pay compensation to the plaintiff for the amount expended by her on the 
bouse and improvements ; and that an enquiry might be directed to ascer- 
tain what she had so expended. 

The defendant in his written statement admitted that he executed 
the agreement of the 16th September 1388 in favour of Fatima Bibi 
and Azizunnissa whom Hafiz Abdool Kadir bad represented to be 
respectively his daughter and wife, and both adults, and he annexed a 
copy of a translation of that agreement which was in Bangali, and which 
was exp*'e3sei to have been made and executed by two persons named 
Fatima Bihi and Azizunnissa through Hafiz Abdool Kadir. The written 
statement went on to deny any such arrangement as that set up in the 
plaint, and stated that the allege 1 hukumnamah was a forgery, and though 
the defendant admitted that Hafiz Ablool Kadir had caused a two-storied 
building to be erected, he stated the cost was only about Bs. 2.000, and 
alleged that some walls, which were in existence when the plaintiff took 
possession, had been utilized in the building. The defendant also, while 
denying the material portion of the plaintiff’s case, pleaded a number 
of matters which it is not material to notice for the purpose of this 
report. 

Mr. H. Mittra and Mr. Chuckerbutiy , for the plaintiff. 

Mr. r, A. Apcar and Mr. Sale, for the defendant. 

After Mr. Chuckerbutty had opened the facts of the case, Mr. Apcar 
objected that the suit would not lie, both on the ground that an infant 
cannot enforce specific performance of a contract, and that the contract 
sued on was so vague in its nature that [311] the Court could not decree 
specific performance of it. As regards the former point, he contended 
that the right must be mutual ; and that as an infant cannot be sued, be 
cannot therefore sue, and cited Plight v. Bolland (1) in support of bis 
contention. He farther urged that the plaint showed that the agreement 
sought to be enforced was with Azizunnissa as well as with the plaintiffi 
and that the plaintiff could not therefore sue alone. 

Mr. Mittra, for the plaintiff contended that in this country a contract 
with an infant is only voidable and not void. MahamedArif v. SaraswaU 
Dehya (2) and Hanmant Lakshman v. Jayarao Narsinka(s) ; and that an 
infant can sue for spscific performance. He referred to ss. 12 and 21 of 
the Specific Relief Act (I of 1877), and urged that as there was nothing 
in that Act which required that the right to specific performance shonlff 
be mutual, the plaintiff could enforce the contract, and was entitled to 
maintain the suit. 

Mr. Apcar, in reply submitted that it was immaterial whether the 
contract was void or voidable, as there still existed the same want of 
mutuality. 


(1) 4 Buss. 298. 


(9) 18 0. 959. 
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The judgment of the Court (Norris, -T.) was as follows 

JUDGMENT. 

by a minor, Fatima Bibi, throupb her father and 
natural guardian, Hahz Abiool Kadir, as her next friend, for the specific 
porlormanoe of a oerbain agreement. I bake the facts from the opeoing of 
learned Counsel, Mr. Chuckerbutty, that on the 16ch September 1888 
correspooding with the Isb Assin 1295, the defendant granted to the minor 
piaintitf a lease of a piece of land for the term of one year. On this piece 
Of land there was a tiled hut; that on the 24th January 1889. corres- 
ponding with the 12bh Magb 1295, the defendant entered into a contract 
with the minor plaintiff in these words — 

“To 

“ Sri Fatima Bibi and Azizunnissa. 

, (this) letter that I have given orders to construct a 

00 ™y land, situate at No. 6, Rajmohun Bose’s Lane. H.aving 
pi2J erected the same, you and your sons, grandsons, &c., shall continue 
to reside therein. I shall execute an agreement hereafter. I have no time 
now. Finis. Year 1295. Date 12th Magh.” 


1893 

March 15. 

Origin AB 
Civil. 

20 C. S08. 


“ Sri Debnatb Shaba.” 

It is alleged that a pucca building, costing a considerable sum of 
money, has been erected out of the minor's money on the piece of land. 
The plaint asks for specific performance of this agreement and to restrain 
a suit in the Small Cause Court, in which suit the defendant seeks to 
eject the plaintiff from this piece of land. The plaint also asks for relief 
in the nature of payment to her for the outlay she has incurred in building 
^0 house, if she is nob entitled to specific performance of the agreement. 
The plaint admits that the plaintiff is a minor. Upon these facts 
Mr. Apcar objects that the suit cannot proceed. His contentions are — 

1st. — That the contract of which specific performance is sought to be 
fieoreed is a contract entered into by the defendant, not with the plaintiff 
Alone, but with another person of the name of Azizunnissa. 

2nd. — That the contract is of so vague a character that no Court 
could decree a specific performance of it. 

3r<i. — That a minor cannot enforce specific performance of a contract. 

Mr. Mittra, for the plaintiff has referred me to two cases — one that 
•of lidahamed Arif v. Sar^swciti Debya (1), a decision of Tottenham and 
Trevelyan, JJ., where it was held that a contract eotoied into by a minor 
^ only voidable at the option of the minor, and another case, Hamnant 
fjdkskman y. Jayarao Narsinha (2), where it was decided without argu- 
ment that a money bond taken by a minor was good in law and may be 
sued upon. 

1 am bound to say that in my view of the Contract Act a minor in 
this country cannot contract at all. I cannot understand what other 
meaning can be put upon s. 11 of the Contract Act, except that a person 
who is nob of age cannot contract. Bub whether I am right or wrong 
dom not seem to signify as far as C^IS] this case is concerned, because 
this is a case of specific performance of a contract, and the case of Flight 
'V. Bolland (3) is applicable. On the anbhoriby of that case I am bound 






(1) 18 0. 369. 
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to say that this suit will cot lie, and I must dismiss the suit with costa 
on scale 2 to be paid by the next friend. 

Suit dismissed. 

Attorneys for the plaintiff : Messrs. Remfry and Rose. 

Attorneys for the defendant : Messrs. Bdunetjee and Chattetjee. 

H. T. H. 

20 G. 513. 
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Before Mr. Justice Prinsep and Mr. Justice GJiose. 
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Dhanput Singh Party — Petitioner) v. Chatterput Singh 

(.1st Party — Opposite Party).^ [19tb January, 1893.] 

Criminal Procedure Code (Act X o/ 1882), s. Ii5— Breach of the peace— Police report-^ 
— Duties of Magistrate acting under s. Record of grounds — Notice to parties. 

Before iostitutiag pcoceediogs under 9. 145 of the Code of Ccimioal Procedure, 
a Magistrate is bound to satisfy himself, on grounds which are reasonable, 
a breach of the peace is imniinent in regard to properties of the desoription 
specified in that section, and that a dispute likely to cause a breach of the peace 
erists concerning them ; and the grounds stated by him must be such as to- 
satisfy a Court of Revision before which such case may be brought by any of 
the parties concerned. 

Where a Magistrate, in consequence of the institution of various cases relating 
to breaches of the peace between the partiztns of two rival zemindars, had 
directed the police to enquire and report whether there were sufficient grounds- 
for proceeding under s. 145, Criminal Procedure Code, and, having received ft 
report which both suggested the necessity for such and set forth substantial 
reasons in support of the suggestion, made such report the foundation for the 
proceedings which be instituted, it was contended, among other things, thaV 
tbe Magistrate had not complied [3143 with the provisions of the Code in 
omitting to state the grounds of his being so satisfied of the imminence of ft 
breach of the peace. 

Neld, that inasmuch as the police report contained abundant evidence of the 
likelihood of a breach of the peace, it was sufficient, for the purposes of potion 
to the parties, for the Magistrate to cite it as the ground of his proceedingotf 
which he was satisfied that a dispute within the terms of s. 146 existed, and 
that it would be open to the parties during the proceedings, if they disputed 
necessity for them, to show before the Magistrate that no such dispute existed, 
or, if so advised, to move the Court of Revision to set aside the proceedings, on 
the ground that the Magistrate bad proceeded on grounds which were not reason- 
able or which could not be held to be sufficient to satisfy him that such a dispnfo 
existed. 

[Diss.. 330. 33 = 2 O.L.J. 271*10 C.W.N. 257 = 2 Cr.L.J. 670; P.. 20 0,620; 120. 
P.D.R. 2 (3) Cr. ; Appr., 33 C. 352 = 2 O.L.J. 259 (270) = 9 C.W.N. 1066=3 w; 
L.J. 637 ; 23 0. 567 (561) ; 32 0. 771=9 C.W.N. 621 (622)=2 Cr.L.J. 842? 

8 Cr.L.J. 170 (179) = ! 8.L.R. 60 (Or.).] 


The parties to this proceeding were zemindars possessed of landed 
property within the jurisdiction of the Sub-divisional Magistrate of 
reah in the district of Purneah. Owing to disputes between them regard^ 
ing the rights of ownership, which had given rise to various oases Ov 
breach of the peace which came before the Sub-divisional Magistrate, b6 
ordered the police to enquire and report wh ether there was a likelihood-^ 

* Criminal Revision No. 601 of 1893, against the order passed by 0. J. S. 

Esq., Distrioli Magistrate of Purneah, dated 29th of October 1893, reversing the oroa ^ 
o£ Baboo Sarada Prasad Sarkar, Deputy Magistrate of Arrareah, dated 22nd of Bept«“ 
ber and 13th of October 1892. ' 
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« breach of the peace between the parties such as to necessitate proceed- 
ings under s. 145 of the Criminal Procedure Code. The following report 
■was submitted by the Inspector of Police : — 

On the 30ch August 1892, in Court before the Bench of the Deputy 
Magistrate in your subordinate's presence. Baboo Chandra Kant, servant of 
Baboo Ghatterput Singh, stated that estate Purwaha is in my possession; 
if the servants of Rai Dhanpub Singh come to take possession, then he 
Will drive them off; thereafter I received the parwaoa annexed to this file 
for making report for instituting a case under s. 145, Act X. Thereupon 
I book the statements of the Sub-Inspectors of station Arrareah and 
Metiari and head-constable of the station Ranigunj, From their state- 
ments there is a likelihood of rioting and breach of the peace between the 
servants of Rai Dhanpub Singh and Baboo Chatterput Singh as respects 
the Purwaha estate is apparent. And several cases have been instituted 
between the said parties in resoect to the said estate, but even then there 
does nob appear any means of stopping the same. 

The statement of Mr. C. Durand has been taken, and I ennuired after 
Baboo KeshabRam Bhatb, Manager of Baboo Chatterput Singh, for taking 
his statement, and I issued summons too, but he did not appear. I have 
been informed that he has gone to bis own house. This fact was brought 
to the notice of the Deputy Magistrate Bahadur. He verbally ordered that 
I need not wait for Keshab Ram Bhatb. nor is it necessary to take any 
statements or hold any local enquiry. From the statements of the police 
[515] officers, likelihood of breach of peace is apparent, on that report for 
proceedings under s. 145 bo be made, here the parties will adduce evidence 
of their respective possession, therefore I did nob hold any local enquiry. 
‘The statements of the police officers and the Manager of Rai Dbanput 
Singh are submitted along with this report. From enquiry there appears 
to be likelihood of a dispute occurring in respect to the Purwaha estate 
between Rai Dhanpub Singh and Chatterput Singh, and hence there is 
likelihood of breach of the peace. Hence I pray through this report that 
proceedings be instituted under s. 145 in respect to the whole of the 
Purwaha estate between the said parties, and it be decided by the Court, 
so that no likelihood of the breach of the peace may occur, and the pro- 
ceedings be taken as soon as possible. Dated the 9bh September 1892. 

Thereupon the Sub-divisional Magistrate passed the following order, 
which was issued in the form of a notice to the representatives of the 
parties — 

As it appears from the report of the Police Inspector of this 
sub-division that there have been several disputes between you and Baboo 
Ohabterput Singh through his servants in respect to the Purwaha estate 
which lies within the local limits of my jurisdiction, from which there is 
likelihood of breach of the peace being imminent, you are, therefore, 
ordered bo pub in written statement of your claims, especially as respects 
the fact of actual possession of the subject in dispute referred to above 
in person or by pleader on the 23rd September of the current year before 
this Court at Arrareah, Basauntpore, at 10 AM., and if you wish to apply 
for process against any of your witnesses, such application must be made 
immediately, otherwise no time will be allowed for this purpose on the 
date fixed. You must know this order is very peremptory. 

Objection having been taken to the form of the notice, fresh notices 
were issued on the parties themselves. 

An application was then made to the High Court by Rai Dhanpub 
Singb, questioning the regularity of these proceedings on among other 
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1893 grounds that the Magistrate had omitted to record a proceediug statiog 
Jan. 19. the grounds of his belief that a dispute existed which was likely to ocoa* 

sion a breach of the peace, aod the petition asked for the record to be 

Criminal gent for and the proceedings under s. 145 set aside. A rule was issued 
EbVISION- on this application which now came on to be beard. 

Sir G. Evans, Mr. W. C. Bonnerjee, Baboo Saroda Ckarn 

20 C. S13. Baboo Hara Prosad Ckatterjee, and Baboo Promotha Nath Sen, for tbo 

petitioner. 

[516] Mr. Phillips, Baboo Dwarka Nath Ghakravarti and Baboo 
Digamber Chatterjee, for the opposite party. 

The following cases were cited during the course of the arguments:—* 

In the matter of the petition of Kishoree Mohun Boy (1), Gour Mohun 
Majee v. Dooilubh Majee (2), Munglo v. Durga Narain Nag (3J. In re 
Kunund Narain Bhoop (4), Gobind Chuvder Moitra v. Abdool Sayad (5)». 
Kali Kristo Tkakur v. Golam Alt Chowdhry (6), Tencotta Shekdar v. Ameer 
Majee (7), Obhoy Chandra Mookerjee v. Mohamed Sahvr (8), Uma Cham 
Santra v. Beni Madhub Roy (9J. 

The judgment of the High Court (Prinsep and Ghose, JJ.) was aJ 
follows : — 

JUDGMENT. 

Tbe matter on which this rule has been granted relates to proceedings 
taken under s. 145, Code of Criminal Procedure, by the Magistrate 
of Purneah on notice given to the parties. Written statements have 
been put in, and the case was transferred by the order of the District 
Magistrate, under s. 528, from the Sub-divisional Magistrate of Arrareab 
to a Magistrate holding bis Court in Purneah, the head-quarters 
of the district. Tbe trial of the case has not yet commenced. Tne rule 
has been granted on two grounds taken on behalf of Rai Dhanput Singhi 
one of the parties to the case ; first, that the Magistrate does not state 
tbe grounds of bis being satisfied that a dispute likely to cause a breach 
of tbe peace existed conceruing certain lands within his jurisdiction in 
setting out the facts, and his belief in them upon which be considers 
such breach of tbe peace as imminent ; further, that he does not set out 
that such is imminent in regard to any specified property ; and, second- 
ly, that he transferred the case to the Magistrate sitting at Purneah 
without notice to the parties so as to give them an opportunity of stating 
their objections to such a transfer. 

In regard to the first point, we have heard learned Counsel for both 
parties to these proceedings at considerable length, and have [517] been 
referred to numerous cases in the reports expressing tbe opinions of vari- 
ous Benches in regard to the proper institution of proceedings under s. 14^ 
and similar provisions of the Codes of Criminal Procedure of 1861 and 1872. 
DOW repealed. Tbe substance of the decisions cited to us seems to be that 
tbe Magistrate is bound to satisfy himself on grounds which are reasooablft 
that a breach of the peace is imminent in regard to properties of tbe des- 
cription specified by s. 145, that a dispute likely to cause a breach of thft 
peace exists concerning them, aud that the grounds stated by him must- 
be such as to satisfy a Court of Revision before whioh suoh case may be, 
brought by any of the parties ooncerned. 

(1) 19 W.R. Or. 10. (2) 22 W.R. Ot. 81. (3) 26 W.R. Or. 74. 

(4) 4 0. e.'iO. (61 6 C. 835. (6) 7 0. 46. , 

(7) 8 0. 393. (8) 10 C. 78. (9) 7 O.L.R. 362. 
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hnd, however, that there was an order passed by the Ma-islrate aXirh H 

^ *-hiok thabtbo procoedinca 

are yahd m respect to the manner of their institution. P^ocoeclinfls 

^ it appears that in consequence of several cases before him relatine to 
various acts amounting to breaches of the peace between tl^^I paitS^ of 

whether directed the police to enouiro 

whether there were sufficient grounds for proceeding under s 145 'and 

such ororeedr/ suggesting that, for the reasons stated, 

the A? «• necessary. If. therefore, the police report which 

undefs^l45^d^ foundation of the proceedings instituted 

l ^ set out substantial reasons for believing 

nni h induce a breach of the peace between the parties 

ow before us relating to certain lands exists, there are no valid grounds 

regularity of the proceedings under which the matters 
contem^ated by s. 14o are now about to be tried. The report of the 

5?i«K ?u ^.statement made by the agent of Baboo Chatterput 

oiDgh that L«18J he is prepared to resist any attempt made by Rai 
ajnanput bingh to obtain possession of certain lands. A statement was 
also taken by the police oflBcer, and forms portion of the report from the 
agent of Rai Dhaopub Singh, the petitioner before us, which shows good 
reason to suppose that Rai Dhanput Singh was prepared to assert his 
possession of certain lands either held by Chatterput Singh or claimed by 
i^hatterput Singh as in his possession. There are also statements of 
various police officers that disputes are going on between the parties 
relating to lands within their respective jurisdictions and, amongst these, 
we may refer to the statement of one police officer who alleges that there 
has already been a breach of the peace and a case in Court, and that in 
bis opinion there is likely to be a repetition of this disturbance unless 
the Magistrate should interpose. For the purposes of notice to the parties, 
we think it sufficient for the Magistrate bo cite, as the ground of his 
proceeding, the police report on which he is satisfied that a dispute within 
the terms of s. 145 does exist. It is open to the parties if they 
dispute the necessity for such proceedings either within the terms 
of the last clause of s. 145 to show before the Magistrate that no such 
dispute exists or has existed or, if they are sc advised, bo move the Court 
of Bevision that the Magistrate has proceeded on grounds which are nob 
reasonable or which cannot be held to be sufficient to satisfy him that 
such a dispute exists. So far as concerns this Court as a Court of Revi- 
sion, we think that the proceedings of the Magistrate sufficiently fulfil 
the requirements of the law. 

. It is next objected that the proceedings of the Magistrate are inde- 
£nite so far as describing the particular lands concerning which the 
dispute between the parties exists. We observe that, in the first instance 
the Magistrate specifies this land as estate Purwaha, and that on receipt 
of the written statement of the parties be has narrowed the subject of 
bis enquiry to the possession of certain specified properties which, it is 
admitted before us, all form portions of estate Purwaha. There cannot in 
oor opinion, be any objeotion to such a proceeding of the Magistrate* in 
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fchu3 limitiog fche subject-matter of his enquiry so as to confine it only to 
lands which the written statement of the parties have satisfied him were 
the sole matters in dispute. We think, therefore, that we should 

not be justified as a Court of Revision in obstructing the course of the 
proceedings so instituted by the Magistrate, having the object to maintain 
the peace and to settle the disputes bstween the parties, rival zemindars, 
in such a manner as, at least tempoi'arily, to quiet the tenantry of the 
particular lands. It is open to eituer of the parties, if so advised, to show 
to the M:igistrate that no dispute likely to induce a breach of the peace 
exists or has existed regarding any of these lands. 

The second point on which the rule was granted relates to the 
order of the District Magistrate transferring the proceedings from 
the Sub-divisional Court of Arraraah to that of the Magistrate at Purneah 
without notice to the petitioner. It has been stated on behalf of 
Ghatterput Singh that the application for transfer was made by con- 
sent of the agents of Dhanput Singh or, at least, after notice to 
them that such aoplication was about to be made, and without any 
objection. This has been contradicted, and we may take it, there- 
fore, that there has been a misunderstanding, or that any consent that 
may have been given has been given without proper authority. How- 
ever that may be, we think it unnecessary to interfere directly with the 
order passed by the District Magistrate, because it is still open to the 
District Magistrate to reconsider his order on any objection made by the 
petitioner, and we have no doubt that on such objection being made the 
District Magistrate will give due consideration, and will thereupon make 
such orders as may be best calculated to ensure an early decision of the 
matters in dispute to the convenience of the parties aud in the interests 
of justice. The law leaves it open to the Magistrate to deal with this 
matter and to direct the trial to be hold either at the Purneah or the 
Arrareah Court as he may think proper on farther consideration of the 
matter as represented by the parties. 

For these reasons, we think that the rule should be discharged. 

H. T. H. Rule discharged. 
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[320] ORIMINAD REFERENCE. 

Before Mr. Justice Prinsep and Mr, Justice Ameer AH. 

The Queen-Bmpress v. Gobind Chandra Das and others.* 

[3rd February, 1893.] 

Criminal Procedure Code {Act X of 1S82), s. 145— Breach of the peace — 

grounds for Magistrate taking proceedings under s, 145— Notice to parties— 'Sesnom 
Judge not empowered to order oroceedings under s 145 —Parties olaiming to oe 
possession of land, subject of dispute, rights of, to appear in proceedings. 

To justify the ioitiation of ptoceadiogs under s. 146. Oriminal Procedure 
it is not auffioieot that;, in the course of a trial, it should appear from th _0 * 
menb of a witness examined that a breach of the psaoe ia likely to ensue_ . jg 
sequence of a dispute regarding land. Before taking action, the 
bound to be satisfied from a police report or other information on this 
he is also bound to make an order in writing stating th e grounds o ^ 

• Criminal Reference. No. 3Q8 of 1892. made by A. E. Staley, Esq., 
of Baokergaogei dated the 17th of Daoember 1892, ag^iost the order passed by 
P. K. Dutt, Deputy Magistrate of Barisal, dated the 4th November 1892. 
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satisaed. ind this must og servod on the parties to the dispute, for it is 

f^r ^ ‘J® Uw .not ouly that Magistrates should have sulliLnt grounds 

the ‘^“tthey should inform the parties concLned of 

the grouQQS oq which they are proceeding. 

A SassioQs Juige 13 not competent to ordera Magistrate to take action under 

tl-ir u t attention to the nature of the dispute in the 

tnal before him, so that the Magistrate mty exercise his own discretion as to 
the neoessity of proceedings. Procsedmgs so initiated, when there is nothing in 
the pMioe report or elsewhere to justify them, would be void.and s. 537. Criminal 
Prioeduce Code, would have an application. Gour Mnhnn Majce v, Doollubh 
Majte {If dissented from ; Dhnnput Singh v. Chatterpul Singh (2) followed. 

Parties who, though uot aotuiUy involved in the dispute, claim to be in pofses- 
Sion of lands which are the subject of proceedings under s. 145. should not be 
Shut out from giving evidence in support of their claims. To do so would 
uodoubcedly occasion very serious prejudice and interference with any possession 
which they might be able toestablish. 

[P.. 24C. 391 (394); Appr-, 32 C. 771=9 C.W.N. 621 =2 Gr.L J. 342 ; 33 C. 33=2 

C W N. 257 = 2 Cr.L.J. 670 ; 33 G. 352 = 2 C.L.J. 259 = 9 C.W. 
N. 1065; R.. 24 B 527 (533); 23 0. 557 (561); 6 Or. L J. 113 = 7 P.R 1907 

1908 = 24 P.W.R. 1907 (Cf.); 8 Cr.L.J. 170 (179) = 1 S.L.R. 
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This was a roferooce from the Sessions Judge of Bickergunge arising 
out of an application made before him to review an order [S2I] passed by 
the Deputy Magistrate of Barisal under the provisions of s. 145 of the 
Criminal Procedure Code. 

It appeared that in his judgment in a Sessions trial in which the 
accused was charged with murder, and where it was alleged that the 
murder was the result of a dispute concerraiog the right to possession of 
certain land, the Sessions Judge directed the District Magistrate to cause 
proceedings to bo taken, under Chap. XFI of the Code of Criminal 
Prooedare, in respect of the land in dispute, so as to put an end to any 
further breach of the peace between the parlies. A police enquiry was 
ordered, and the result of that was a report that four sets of persons repre- 
senting various titles and claims bo possession were disputing regarding 
the right to the possession of tbs lands. These four parties were then 
cited to put in their claims. The first, third and fourth filed claims 
and appeared in support of them. The second partly tiled a claim, but 
did not appear at the boaring. The first and second parties each claimed 
to be in possession of tbe whole of tbs land in dispute, and the other two 
parties each claimed to be in possession of a portion of tbe land. The 
order passed by the Deputy Magistrate was as follows : — 

" This is a case under s. 145, Criminal Procedure Code, which origi- 
nated under the order of the Sessions Judge in his judgment convicting the 
accused under s. 302, Indian Penal Code, in a Sessions trial. There were 
made four parties in this case, of whom the second party did not appear 
to day and produced no evidence. From the evidence now recorded, it 
appears that the dispute lies batweeu tbe first and the second party, and 
that the third and the fourth parties are in no way connected with it. 
It was, therefore, unnecessary to make them parties at the first stage or 
to consider their claim of possession now, as s. 145, Criminal Procedure 
OO 60 , gives jurisdiotioD to the Magistrate only on those parties between 
whom a dispute exists likely to end in a breach of tbe peace. 

The evidence shows that in Choitra last a murder was committed by 
the tenants of tbe second party when fighting with tbe tenants of the 

(1) 22 W.B. Or. 81. (2) 20 C. 613. 
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1898 first paa’ty, and that there is still a likelihood of a breach of the peace be- 

FEB. 3. cween the two parties. I shall, therefore, determine in this case which of 
the two parties (i. c., whether the first or the second party) is in actual 
Cbiminal possession of the disputed land. The second party produced no evidence, 
Refer- and the evidence of the first party proved the possession of that party 
ENOE. (first party) . 

— “ ” I therefore declare the first party to be entitled to retain possession 

30 C. 920. Qf the disputed land until evicted therefrom in due course of law.” 

The third party then applied to the Sessions Judge to review that 
order, and at the first hearing the Sessions Judge, being of [522] opinion 
that the Deputy Magistrate should have taken the evidence offered by the 
third and fourth parties, called for an explanation. On receipt of that 
explanation and on the matter coming on again, he referred the case to the 
High Court with a letter of reference, of which the material portions-] 
were as follows : — 

” This is an application for review of an order under s. 145, 
Criminal Procedure Code. It is made under the following circumstances. 
In consequence of remarks made by this Court in its judgment in the case 
of Queen-Empress versus Bamcbaran Hura and others, a trial for a mur- 
der in a dispute about land, proceedings were taken by a Deputy Magisi 
trate oc Barisal under s. 145, Criminal Procedure Code, Co determine pos- 
session of certain land. Four parties wore cited to pub in their claimB.; 
Of these the first, third, and fourth filed claims : the second did not appear 
to produce evidence, bub all four filed written statements of their claims, 
The first and second party each claimed to be in possession of the whole of 
the land in dispute. The third and fourth party each claimed tobeiO' 
possession of part of the land. The Deputy Magistrate found that there 
was a dispute likely to cause a breach of the peace existing only between 
the first aud second party. He therefore, as the second party did not 
appear, and the first party appeared and gave evidence, declared the first 
party in possession till evicted in due course of law, and declined tc hear 
evidence on the part of the third and fourth parties.” * * ♦ 

“ The Deputy Magistrate should have taken the evidence offered on 
behalf of the third and fourth party. Under s. 145, Criminal Procedure 
Code, ha was bound nob only bo take evidence offered by the parties disput- 
ing with likelihood of a breach of the peace, but, if possible, to deoide 
whether any, and which, of the parties was in possession, and record such 
further evidence as he might consider necessary. Now, he could not 
properly decide that the first party was in possession of the whole subject* 
matter when there was evidence that they were only in possession of part, 
and the Deputy Magistrate refused to consider such evidence. He has re- 
ferred to a ruling In the matter of the petition of Kunund Narain BhoopiVi 
in support of his order. But that ruling is merely to the effect that an 
intervenor cannot come in the middle of such proceedings as these, and 
that the Magistrate’s order is to be directed to those persons actually 
before him, or who having been called upon failed to appear. Bub tb^ 
third and fourth parties had been cited and had appeared from the .first* 
and I think they were entitled to have their evidence considered. Other- 
wise they may be ousted from possession in a proceeding to wbioM they 
are parties without an opportunity of being heard. 

“ On the ground of the errors of law pointed out above, I recommend 
that the order of the Deputy Magistrate declaring the first party to 


(1) 4 . 650. 
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C823] entitled to retain possession of the disputed land until evicted there- 

rom m du3 course of law, be quashed, and that he be directed to take such 
further evidence as may be produced by the third and fourth parties as 
may be necessary for a decision whether any. and which, of the parties is 
*10 possession of the said subject, and decide accordingly.*’ 

On the hearing of the reference. 

Mr. J. G, Apcar, Baboo Kisscn Doyal Roy, and Baboo Uur Chunder 
uckerbutty, appeared for the first party. 

Baboo Chunder Kant Sen, for the second party. 

Mr. ilf. E. Sandel, for the third and fourth parties. 

The judgment of the High Court (PRlNSiSP and Amber Ali. -TJ.) 
was as follows : — 

JUDGMENT. 

Prinsbp, J. After trying a case of murder, the Sessions Judge of 
Bicksrgunge passed the following order : — 

The District Magistrate should at once direct proceedings to bo 
taken under Chap. XII, Code of Criminal Procelure, in respect of immove- 
able property, possession of which is dispute! between the Bhuttacharjees 
and Summadars of Bagbda on the one hand and the Dasses of Goila 
on the other, to put an end to further breach of the peace between the 
parties.” 

What order was thereupon passed by the District Magistrate we have 
been unable to ascertain from the record or from tho learned Counsel or 
pleaders who have represented the four parties to the proceedings taken. 
It, however, appears that a police enquiry was ordered, and that thereupon 
the police represented that four sets of persons I’epresanting various titles 
and claims to possession were in dispute regarding certain lands. The 
.possession of these lands was, we may take it, in some degree the origin 
of the dispute out of which the trial held by the Sessions Judge arose. 
There is not a word, however, in that report regarding any breach of tho 
peace being likely to ensue in consequence of any disputes between the 
four parties mentioned. The Deputy Magistrate, Babu P. K. Dutt, there- 
;Upoa recorded a proceeding purporting to be under s. 145 of tho Code of 
^Criminal Procedure, stating that, according to the report, dated 6th July, 
Submitted by Raj Manick Debt, Sab-Inspector, station Gournuddy, he 
was satisfied that there was likelihood of a breach of the peace being 
'committed by Cd24j theparbie.s referred bo above, regarding tho possession 
of certain lands described, and those parties, wa may here mention, are 
.the four parties set out in tho police report. After some postponements 
, the matter proceeded to trial on written sbabaments put in by the first, 
third, and fourth parties and on evidence tendered. On the 4th of November 
the Daputy Magistrate considered it unnecessary “ to hoar any evidence 
, which the petitioners (the third and fourth parties) are willing to adduce 
as it is quite unnecessary bo determine their possession,” Ho added ; — 

, This proceeding will nob prejudice their interest in future. The disoute 
beiug virtually between the second and the first narty, I shall only soo 
fWhioh of the two parties is in possession of the disputed land.” On the 
.evidence so taken the Magistrate found the first party to be in possession. 

1' The matter has been referred bo us in revision by the Sessions Judge 
ton the ground that the third and fourth parties should have been allowed 
-to adduce evidence of their respective claims to possession. This reference 
has been.oontested at considerable length by Mr. Apcar, who appeared in 
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1823 support of fiba order of the Magistrate ; the other parties were represented 
PEB 3. pleaders of this Court. 

— . It has beeo contended by Mr. Apcar that inasmuch as the evidenoe 

CBltaNAL shows that there was probability of a breach of the peace between the first 
Bbfer- Aod the second parties alone in respect of the lands, the order of th& 
Magistrate is correct, and he also relies upon the order of the Sessions 
• Judge. Next, that tbe third and fourth parties, nob being concerned in 
39C. S20, any dispute likely to be attended by such consequences, could not pro- 
perly be made parties to a proceeding under s. 145, and would not be 
affected by any order such as that now under consideration as between 
those parties only. Lastly, that tbe proceedings were not contrary to law, 
and, if irregular, should be maintained because it does not appear that any 
such irregularity has occasioned a failure of justice in the terms of s. 637 
of the Code of Criminal Procedure. In the oourse of the argument it 
was pointed out to tbe learned Counsel that although in the order 
of tbe Magistrate purporting to take action under s. 145, be 
relied on the police report of tbe 6tb of July as satisfying him [628] 
that a breach of the peace was likely between tbe parties in con,* 
sequence of a dispute regarding possession of certain lands, that report 
altogether silent on this matter ; and we desired to bear him on the whole 
case, not merely on tbe grounds raised by the Sessions Judge in bis 
reference, and whether in consequence of this the proceedings were not 
bad. Mr. Apcar has relied mainly on tbe case of Gour Mohun Majee V. 
Doollubh Majeeii), under which authority be contends that the proceedings 
should not be set aside. 

Sitting with Ghose, J., I had recently to consider all the judgments 
of this Court, including this case, under tbe Codes of 1861 and 1872 and the 
present Code, and we held in Singh y. Chatterput Singh (2) that 

the substance of these cases is that a Magistrate is bound to satisfy 
himself, on grounds which are reasonable, that a breach of tbe peace is 
imminent in regard co a property of the description specified ins. 145. 
that a dispute likely to cause a breach of the peace exists concerning tbeiHt 
and that the grounds stated by him must be such as would satisfy a Court 
of revision, before which such a case may be brought by any of the partiw 
concerned. In dealing with the case of Dkanput Singh v. Chatterput Sin^f^ 
(2) we had occasion to consider the case cited by Mr. Apcar. I doubted thj 
correctness of the judgment of the learned Judges, and if that case had 
stood alone I should have felt obliged to refer the matter to a Full Bench, 
but I was relieved from this beoause I found that that case was oot iQ 
accordance with other oases on the subject. 

It is not sufficient that in the course of a trial it should appu^ 
from the statement of witnesses examined that a breach of the peao® 
is likely to ensue in consequencs of a dispute regarding certain lanM. 
Before taking action, the Magistrate is bound to be satisfied from a pohM 
report or other information on this point, and he is also bound to 
an order in writing, stating the grounds of his being so satisfied, and 
this must be served on tbe parties to the dispute. Mr. Apcar oontenflfl 
that we should assume that the proceedings were instituted on informa* 
tion other than the police report, that is, the order of tbe Sessions Judga 
referred to. But although this may have been the real origin of 
proceedings, as it led to the police report of the 6th July under some order 
[526] of the District Magistrate not before us, it was not made the grouD 


(l) ^2 W.R. Cr. 81. 


( 2 ) 20 0 . 163 . 
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on whioh the Deputy Magistriite instituted proceedings under s. 145. 

It was not stated as the ground on which that Magistrate satisfied 
himself that a breach of the peace was likely to ensue between the parties. 

We may add that the fact that the Magistrate made those who are known ORIMINAI* 
as the third and fourth parties, parties to that proceeding, and they were not REPaa- 
concerned in the Sessions trial, sutlioiently shows tliis. The iutontion of 
the law seems to be not only that Magistrates should have sulticieut 
grounds for proceeding under s. 145, but that thoy should inform the 
parties concerned of the grounds on which they are proceeding Wo may 
also observe that the Sessions Judge was not competent to order the 
Magistrate to take action under s. 145. He should rather havo drawn tlie 
Magistrate's attention to the nature of the dispute in the trial before him, 
so that the Magistrate might exercise his own discretion whether proceed- 
ings under s. 145 were not necessary to settle matters, until they 
should have been regularly determined by a competent Civil Court. 

The record before us certainly does not show that the proceed- 
ings in June under s. 145 were based on the order of the Sessions 
Judge in a trial regarding a murder committed in Cheyt, that is, the 
previous March. Moreover, it by no means follows that a dispute of 
so serious a character in March was unabated in July, when the proceod- 
ings under s. 145 were initiated. In my opinion, proceedings under 
8. 145, initiated as the present proceedings have been, fall within the 
terms of s. 530, which declares that if a Magistrate, not being empowered 
by law in this behalf, makes an order under Chap. XII, Code of Criminal 
Procedure, that is, under s. 145, his proceedings shall be void. It 
seems somewhat anomalous that, as contended before us, although 
the third and fourth parties should be shut out in this case, because 
they are not involved in a dispute likely to load to a breach of the peace 
oonoerning certain lands, of which thoy claim to be in possession, they 
should be made parties right up to the ultimate decision of the matter 
when the possession of another person should be declared, and that 
they should be told that this order has been passed without any prejudice 
to them, that is to say, that the Magistrate should declare that the 
first party is entitled to be [527] retained in possession, and yet 
that any possession alleged by the third and fourth parties should not be 
disturbed. Having made these persons parties to the proceeding, if the 
Magistrate was satisfied that a breach of the peace was imminent concern- 
ing a dispute as to possession of certain lands in which these parties 
were concerned, though they were not in the actual dispute, it seems ^ to 
me that it would be impossible to exclude them from the ultimate decision 
of the case without very serious prejudice and interference with any 
possession whioh they might be able to establish. On this ground also— 
and this is the ground on whioh the Sessions Judge has referred this 
matter to us in revision— I should find myself unable to maintam the 
order of the Magistrate, and if other objections, already stated, had not 
proved fatal, I should have required evidence to be taken from these per- 
sons and proper orders to be passed thereon. , . 

Amber Ali. J. -I agree in discharging the order of the Deputy 

Magistrate on both the grounds. 

" H. T; H. Order set aside. 
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SMALL CAUSE COURT REFERENCE. 

Before Sir TV. Comer Petheram, Kt., Chief Justice. 
Mr. Justice Nortis, and Mr. Justice O'Kinealy. 


Brojendra Nath Das v. The Budge-Budge 
Jute Mill Company, Limited.* 

[I7bh February, 1893.] 
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Oiaiww arising out of the same transactioTv— Presidency Sniali Cause Court'^ 
Jurisdictton—EguitabU right of set-off— Civil Procedure Code {Act XIV of 166^h 
$s. 311, 216— presidency Small Cause Courts Act (XV of 18d‘J), ss. 18, Expl. 1, 24^ 

In a suit in the Calcutta Small Cause Court to recover Rs. M97-5-6, the 
price of goods sold and delivered, the defendants claimed to set off a sum o£i 
Rs. 2,730*4, being tbe loss wbioh they alleged they had sustained by reason of 
the plaintiff's breach of contract, and claimed judgment for [d28j the sum of 
Rs. 1,540*14*G after giving the plaintiff credit for the sum claimed by him. 

Held that the defendants* claim could be set off if it were one which the Small ^ 
Cause Court had jurisdiction to try ; but the claim being to obtain credit for or 
receive the entire sum of Rs. 2,738-4, the Small Cause Court was without- 
jurisdiction, and no set-off could therefore be allowed. 

An equitable right of set-off exists in this country when both the claim ofi 
the plaintiff and that of tbe defendant arise out of the same transaotiooi 
although tbe claim sought to be set off is not within the provisions of s. 111 ot. 
the Code of Civil Procedure. ^ 

Whether a decree could be passed in favour of the defeudant for AOf 
balance which might bo found due to him. t 


£R., 19 A.W.N. 143 ; 17 C.P.L.R. 139 (145).] ^ 

The following case was stated for the opinion of the High Court by) 
R. S.T. MacEwen, Esq., Second Judge of the Court of Small Causes afr- 
Calcutta, under s. 617 of the Code of Civil Procedure and s. 69 of Act,: 
XV of 1882 . 


I' The plaint in this case is as follows : — ’1 

Brojendra Nath Das, the plaintiff abovenamed, states as follows:—* 

(1) That on tbe 23rd day of November 1891 the plaintiff sold and 

delivered to the defendant Company 256 drums of jute, I 

weighing 248 maunds and 32 seers. ^ 

(2) That tbe defendant Company promised to pay for the same at thd' 

rate of Rs. 4-13 per maund, that is, tbe sum of Rs. l,197-5-6*i 

(3) That the agreement with the defendant Company was that thA/ 

plaintiff should be paid cash on delivery. ^ 

(4) That the defendant Company have not paid the said sum of ■ 

Rs. 1,197-5-6, although demand has been made therefor. 

(5) The plaintiff therefore seeks judgment for tbe said sum 

Rs. 1,197-5-6 with interest and costs. ^ 

The plaint makes no mention of any written contract between 
parties, bub treats the delivery on the 23rd' of November as if it were on 
verbal contract for cash at a particular price. 

Tbe defendant Company 61ed a written statement and pleaded a S8^£.- 
off. They admit receiving the quantity of jute mentioned in tbe Isf* 
paragraph of the plaint pursuant to a contract, dated the 13th Qotobe^ 
1891, for six boat-loads of jute at Rs. 4-13 to Rs. 4-14 per maund. 

* Cause Court Reference, No. 3 of 1892, made by R. S. T. MaoEwen. Bsq.r 

Second Judge of iha Calcutta Court of Small Causes, dated the 17th of June 1893* 
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landdd at the Hudga-Bud^a Mill Ghab. They admit that tho sum claim* 
^ in the plaint is the value of the jute delivered to them, hut plead that 
it is not due to the plaintiff as claimed in the suit ; that cbe plaintiff 
having contracted to deliver 4,200 maunds under the contract, only deli- 
vered 1,666 maunds 6 seers and failed to deliver the balance : that in 
[029J consequence of such failure, they refuse to pay for the quaubity 
delivered, but have given tho plaintiff credit in account for tho same, and 
plead to set off a further sum of R?. 1, 540-14-6, being the amount of 
damages alleged bo have been sustained by them in consequence of the 
plaintiff’s breach of contract, and they claim a judgment for that sura if. 
after investigation, they should be found entitled to the same. 

When the case came on for hearing, the contract referred to in the 
written statement (couy of which is annexed) was admitted, but it was 
contended that the defendant Company ware not entitled to plead a sot-off 
in this action, and I was asked to refer the question for the ooinion of tliu 
High Court if I should be of opinion that they were so entitled. 

“ Two points were raised by the plaintiff’s attorney, viz . — 

(1) That tho set-off was time-barred under rale 2S of the Rules of 

Practice of the Court. 

(2) That if not barred under that rule, it would still not lie, as it wa 

beyond the jurisdiction of the Court. 

As to the first point, rule 28 is in those terms : — ‘ When a defendant 
is desirous of setting off any sum under s. Ill of the Code, he shall file 
in Court the particulars of such set-off at least two clear days before the 
returnable date of the summons, unless the Court shall fix some other 
day for filing the same, aod shall furnish the plaintiff with a copy of the 
same.’ The set-off was not filed within the time mentioned In this rule. 
On the returnable date of the summons no set-off had been tiled. On 
that day the defendant’s vakeel applied for time to file a written statement 
and 10 days was allowed. The written statement coQtaining the set-off 
was filed within that time. 

“ On the first point I held that tho set-off pleaded in tho written 
statement was not a set-off under s. Ill of tho Code, which refers to an 

‘ ascertained ’ sum of money only, aod that rule 28 was inapplicable to 

the case. The set-off is a claim for damages arising out of the same 
contract as the plaintiff’s claim, and on the authority of Chisholm v. Gopal 
Ghunder Surma (1) I hold that it would lie. In that case it was bold that 
the right bo pleai a set-off exists independently of s. Ill when it is in the 
nature of a cross claim arising out of the same transaction, and so con- 
nected that it would be inequitable bo compel the defendant to have re- 
course to a separate suit. That case follows earlier decisions on the same 
point. In the present case the cross claim arises out of one and tho same 
contract, and therefore I held the defendant Company were entitled to 
plead it against the plaintiff's demand. 

" With regard to the second point, the facts set out are that there was 
a contract for six boat-loads of jute at Rs. 4-13 to Rs. 4-14 per maund ; 
that the plaintiff only delivered the q ianbity for which he seeks bo be 
[aao] paid, and failed bo deliver 2.434 mvunds. which the defendant 
Company had to purchase in the market at Rs. 5-15, or a difference of 
Ra. 1-2 per maund ; and that in consequence they sustained a loss of 
Rs. 2,738-4, against which they credit the plaintiff with Rs. 1,197-5-6, 

uii -.-..f — p ^ 
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o ® quanfcifcy delivered, and claim from him the balance 

Ks. 1,540-14-6. ' 

I? o'JooT® contended that the defendant Company’s claim being 
K3. J.7d8-4 was beyond the pecuniary jurisdiction of this Court, and 
that they were not entitled to reduce it to an amount which would bring 
It within the jurisdiction by giving credit for the price of the jute delivered 
without the assent of the plaintiff. The cases of Ewart Latham and 
Company v. Haji Muhammad Siddik (l) and Avardes v. Ehodes (2) amongst 
other cases were relied on. The facts in the Bombay case are different. 
There it was held that the plaintiff had no right bo sell the goods, and con- 
sequently no right to credit the defendant with the sale- proceeds, and 
therefore that the claim could not be reduced by an improper credit. In 
Avardes V. Rhodes (2) it was held there must be a payment or an admitted 
set-oa. In the present case the amount claimed by the plaintiff is admitted 
by the defendant Company. It is due under one and the same contract, 
and on the authority of the cases of Basan Kasam v. Goma Jadavji (3) 
and Mehervann Mancharjz v. Punja Vefjiii), if the defendant Company had 
brought an action, they would have been bound to have given the plaint- 
iff credit for the value of the goods received. By doing so the claim 
would have been reduced to a sum for which they could have sued in this 
oourt.^ In thehrst of these cases, it was held (following certain English 
authorities cited) that ‘ the damages are to be measured by the amount of 
the loss actually sustained by the plaintiff.’ In the second case, where a 
deposit had been made with the plaintiff for the due fulfflmeat of the 
contract and on a breach by the defendant, it was held that the plaintiff 

was right m giving credit to the defendant for the amount of the deposit- 
money and suing for the balance only. Applying those decisions to the 
present case, the defendant Company would be right in giving the plaintiff 

receive from them, and they would not be 
obliged to sue for more than the actual sum which they claimed. A suit 
for that sum would lie in this Court, and therefore I hold the set off would 
lie and could be pleaded. 

My judgment is contingent upon the opinion of the High Court on 
the points submitted by the plaintiff’s attorney, viz. 


1. Whether the set-off pleaded by the defendant Company is not 

barred under rule 28 of the Rules of Practice of the Court. 

2. Whether the Court has jurisdiction to try the set-off, inasmuch 

as the same amounts to Rs. 2,738-4, which is beyond the 
jurisdiction of the Court.” 

[531] Sir Grijffith Evans, appeared for the plaintiff. 

Mr. Dunne, appeared for the defendants. 

At the hearing of the reference, the Court observed that the reference 
was not properly stated under s. 69 of the Presidency Small Cause Courts’ 
Act (XV Ol 1882), since no final judgment could be entered upon the 
case as stated. The Court would, however, hear the reference under 
s. 617 of the Code of Civil Procedure. 

The following authorities were referred to in the course of the argu- 
ment: Act Xy of 1882, ss. 16, 18, explanations 1, 23, 24; Bhagbat 
^nda v. Bcr^eb Panda (5), Chisholm v. Qopal Ghunder Surma (6)i 
Kishorchand Champalal v.Madhowji Visram{7),Bayatkha v.AbdulakhaiSh 


(3) 32 Ij.J. Exoh. 106. 
16) II 0. 657. 

(8) 6 B.H.O.A.0, 161, 

'360 


(1) 4 B.H.O.O.C. 133. 
(4) 6 B.H.O.O.C. 147. 
(7) 4 B. 407. 


(3) 6 B.H.0.0.0. HO. 
(6) 16 0. 711. 
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Pragi Lai v. Maxwell (1). Niazgul Khan v. Durqa Prasad (2) ; Act 
XIV of 1882, S3. Ill, 216, as amended by Act VII of 1888, s. 21 : Avardes 
V, Rhodes (3). Rampratab v. Gancsh Rangnath (4). Macl^wen’s Presi- 
dency Small Causa Courts’ Act, pp. 87. 89, 98. 314 ; 19 and 20 Viet., 
c. 108, s. 24 ; Story’s Equity Jurisprudence, ss. 1434. 1435. 

The following opinions were delivered by the Court (Petheram, 
C.J., and Norris and O’Kinealy, JJ.) : — 


OPINIONS. 

Petheram, C.J. — I am of opinion that the Small Cause Court has 
DO jurisdiction to try the set-off, inasmuch as the same amounts to 
Bs. 2,738-4, which is beyond the jurisdiction of the Court. 

A series of cases in all the Courts in India has establislied that what 
is called an equitable right of set-off exists in this country when both the 
claim of the plaintiff and that of the defendant arise cut of the same trans- 
action, though the claim sought to be set-off is not within the provisions 
of s. Ill of the Civil Procedure Code and this being so, this claim for 
damages could no doubt be set off in the present action, if it were one which 
' the Small Cause [532] Court bad jurisdiction to try, but this, I think, it 
certainly had nob. Ibis a claim to recover Rs. 2.738-4 as damages for the 
breach of a contract to deliver goods, and the defendants seek in this 
action to recover the whole of that sum, in the sense that they say that 
when they have established their right to it, they will pay an admitted 
debt to the nlaintiff, with a part of it, and put the balance in their pockets. 

Mr. Dunne contends that this is reducing the claim by an admitted 
set-off, within the meaning of s. 18, explanation 1, of the Small Cause 
Courts’ Act, but a very little consideration shows that this is not the case. 
In the first place, the exception applies to a claim made by the plaintiff 
and nob to a set-off at all, and in the second, the claim in the present case 
is, as I have before shown, a claim to obtain credit for, that is to say, to 
recover in the suit, the entire sum of Rs. 2,738 and not the smaller one 
of Rs. 1,600, and it is nob contonded that the Small Cause Court has 
jurisdiotioD to entertain such a claim. 

As it is nob necessary for us to do so, we express no opinion on the 
question whether if the defendant’s claim were one which the Small 
Cause Court could entertain, it would have power bo make a decree in 
favour of the defendant for any balance which might be found duo to him, 
after deducting a sufficient sum to satisfy his debt to the plaintiff. 

It is nob necessary for us to answer the other question, but I think 
that, as It has been established that other rights of set-off besides those 
under s. Ill oxisls. it will be well that rule 28 should be reconsidered by 
the Small Cause Court Judges. 

Norris, J. — I am of the same opinion. 

O’Kinealy, J. — I concur with the Chief Justice in thinking that the 
Small Cause Court could nob try the question of set off in this case, the 
value being above Rs. 2,000, and therefore beyond the jurisdiction of the 
Small Cause Court. 

Attorney for the plaintiffs : Baboo Upendra Lall Bose. 

Attorneys for the defendants : Messrs. CarrutheTS and Co. 


A. A. c. 


(1) 7 A. 384. (3) 15 A. 9. 

OX— 46 


(8) 33 L. J. Exoh. 106. 
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[333] APPELLATE CIVIL. . 

Before Mr. Justice Macpherson and Mr. Justice Beverley. ^ 

, I 

Hem Chunder Ghose and others {Defendants Nos. 8. 9 and 10) v. ' 
Thako Moni Debt {Plainti^) and others {Defendants Nos. 1 to 7)* 

[10th February, 1893.] 

Partition— Mortgage by one oivner of undivided share of estate— Rights of mortgagee on 
partition^iohere the undivided shave is allotted to a sharer other than the mortgagor. 

Where A mortgaged to the plaintiff his undivided share in certain land whish 
he held jointly with B, and subsequently to the mortgage, by a decree in a par- 
tition suit to which the plaintiff was not a party, the mortgaged property was 
allotted to other property in substitution being allotted to A, held, in a suit 
against B, and the representatives of A, to recover the sum due on themortgaga 
by sale of the mortgaged property, that the plaintiff could not proceed against 
the mortgaged property, which bad been allotted on partition to B, but should 
be allowed to proceed against that whichbad been allotted in substitution to A, ' 
his mortgagor. 

Byjnith Lall v. Ramoodeen Chotoihry (1) followed in principle. 

[P., 18 M. 316 (319) ; 8 C.L.J. 478 = 13 C.W.N. 231=4 Ind. Cas. 92 (94) ; 2 O.W.N. 

29 (31) ; Appr., 23 B. 385 (393) ; R.. 24 A. 483 (486) = 22 A.W.N, 1.37 ; 33 M. 

429 (435)=5 Ind. Cas. 92 = 20 M.L.J. 330 = 7 M.L T. 143 ; 34 M. 175 (177)=6 
Ind. Cas. 991=20 M.L.J. 393 = 8 M.L.T. 133 ; 2 Bom. L. R. 32 (40» ; 6 Ind. Oas.„ 
196; 101 P.R. 1894 ; 2 S.L.R. 43 ; 10 C.L.J. 150 = 1 Ind. Cas. 264;ieM.L.T. 
186 (187) = 22 Ind. Cas. 655 = (1914) M.W.N. 356 = 26 M.L.J. 576(678).] 

. b 

This was a suit brought against the sons aud heirs of cue Ram Gobiod 
Ghose (defendants I bo 7) for the principal and interest due on bondSr 
dated obh Sraban 1285 OObh July 1878) and 6bh of Bysack 1292 (l8th. 
April 1885), executed by Ram Gobind in favour of the plaintiff, by which, 
he mortgaged a certain plot of land to the plaintiffs as security for a loan 
of Rs. 1,000. The plaintiffs prayed for a sale of the mortgaged property, 
to satisfy their claim. 

The defendants 8, 9 and 10 intervened and were made parties to the 
suit as claiming a 3-anna 3-gunda share in the mortgaged property, which^ 
they stated had been the ijmali property of themselves and the 
deceased Ram Gobind Gbose, and that in a partition suit instituted by 
them in 1885, against Ram Gobind, the [534] mortgaged property, witb\ 
the exception of 5 ootbahe which were left joint, had been allotted by tbd., 
Court to the defendants 8, 9 and 10. These defendants submitted tbaf 
the plaintiff had no right to proceed against the property which had'' 
been allotted to them on partition, and this defence was the only ona 
material to this report. 

The Subordinate Judge decreed the plaintiff’s suit against the inter^; 
vening defendants, and an appeal from his decision by them was dismissed 
by the Judge, who affirmed the decree of the first Court. 

The defendants 8, 9 and 10 appealed to the High Court on the ground^ 
{inter alia) that the lower Court were wrong in holding that, the parbibiott* 
having taken place after the mortgage, and the mortgagee not having been ^ 
party to the partition suit, the mortgagee was not barred from proceeding 

• Appeal from Appellate Decree No. 1565 of 1891, against the decree of R. R. I'oP®* 
Esq., District Judge of Hooghly, dated the 24th of June 1891, affirming the decree of 
Baboo Eedar Nath Mozoomdar, Subordinate Judge of that district, dated the 8th ot 
April 1890. » . - 

(1) lI.A. 106 = 21 W. B. 233. . . .A T (0 
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againat the mortgaged propei-fcy. They contended that the plaintiff should 1893 
have been allowed to proceed against the property which on the parti- Feb. lO. 
tion fell to the share of the mortgagor, and not against tlie property al- 
lotted to the defendants 8, 9 and 10. .‘Vppel- 

Dr. Rash Behary G)iosc and Baboo Dhuban Mohan Das, for the late 
appellants. CIVIL. 

Dr. Troylukho Nath Milter, for the respondents. 

The judgment of the Court (Macpherson and Beverley, .LI.) was 
as follows : — 

JUDGMENT. 


The appellants before us are persons who intervened and were made 
defendants in the Court of first instance. It has been found that tho 
mortgaged property, consisting of 2 bighas of raiyati land within specified 
boundaries, was the ijmali property of the mortgagor, the father of the 
first seven defendants, and of the appellants ; tiiat the appellants' share 
of it was 3 annas 3 guadas 1 cowrie 1 krauti, and that subsequent to 
the execution of the mortgage bonds there was a partition under a decree 
of Court by which the 2 bighas in question, with the exception of a 
small portion which was left joint, was allotted to the appellants. The 
latter were not concerned in the mortgage, and the mortgagee was not a 
party to the partition suit. 

[5351 Both the Courts have held on those facts that the mortgagee 
was not affected by the partition, and that the mortgaged property, with 
the exception of the appellants’ share, should be sold in satisfaction of 
the mortgage-debt just the same as if no partition bad been made. It is 
contended that this decision is wrong, that tho mortgagee has no charge 
on that portion of the property whicli was allotted on partition to the 
appellants, and that the effect of the partition was to transfer tho lien to 
the property which the mortgagor obtained in substitution of tliat 'vbich 
he had naortgaged. In support of this contention the case of Dyjnatn 
hall V. Ramoodeen Chowdhry G) has been cited. That case differs from 
this in these respects, that the partition had there been made by the 
Collector under Reg. XIX of 1814, and that the mortgagee was seeking 
to enforce his remedy nob against the property which bad been actually 
mortgaged, but against the nroperty which bad been allotted to the mort- 
gagor on partition in substitution of the mortgaged property. Their Lord- 
ships held nob only that he had a right to do this, but that it was in the 
oiroumstanoes of the case his sole right, and that he could nob successfully 
have sought to charge any other parcel of the estate in the hands of any 
of the former co-sharers. 

The principle upon which that case was decided appears to us to apply 
equally to the present one. The mortgagee was nob a party to the parti- 
tion suit, but he was not a necessary party ; he could nob have enforced a 
partition, nor could he have resisted a fair partition at the instance of any 
of the co-sharers. There is no allegation here that the partition was 
effected by fraud or collusion between the mortgagor and his co-sharers, 
and, as pointed out. if there bad been fraud with the object of defrauding 
the mortgagee, the latter would have had a clear remedy against all who 
were parties to it. If. then, the partition is not challenged on the ground 

of fraud, the case stands thus : — , . 

What was mortgaged was joint undivided property in which the ap- 
pellants had a 3-anna odd-gunda shar e ; tbeir co-sharers, the mortgagors . 

~ I. A. 106 = 21 W. R. 233. 
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could uodoubtodly pledge their own undivided shares, — at least it is no part 
of the appellants’ case that they could [536] not to do so, but they could not 
by such mortgage affect the interest of the other co-sharers. The 
mortgage was subject to the right of those sharers to enforce a partition 
and, as their Lordships held in the ease referred to, thereby to convert 
what was an undivided share of the whole into a defined portion, held in 
severalty. In the absence therefore j^any fra^d in effecting the partition, 
plaintiff has no right to proceed against that portion of the undivided 
mortgaged property which on partition was allotted to the appellants, but 
he can proceed against that portion of the undivided property which was 
allotted to the mortgagor-defendants in substitution of their undivided 
share in the portion mortgaged. We must sat aside the decrees of the 
lower Courts directing the sale of the mortgaged property, with tbe excep- 
tion of the 3- anna odd-gunda share belonging to the appellants, and remand 
the casein order that ;t may be determined exactly what portion of the 
mortgaged property was on partition allotted to the appellants. Against 
that portion the plaintiffs can have no charge. They will of course be 
at liberty to bring bo sale the share of the mortgagor-defendants in the 
portion which was left undivided, as well as any property which has 
been allotted to the latter in substitution of what was mortgaged, and 
this is a point which the Court will also have to determine, if it can do 
so. The parties will be at liberty to adduce further evidence on the 
matters referred to. 

Another question raised in the appeal is that tbe plaintiffs are not 
entitled to the full amount of the interest decreed, and that this could 
not in any event be made a charge on the property. By the terms of tbe 
bond, dated the 5th Sraban 1285, interest was to run on the principali 
Rs. 1,000, at one per cent, per mensem, and the whole amount was to be 
repaid in Assar 1288. In Bysack 1292 tbe mortgagor executed another 
bond in which, after referring to tbe execution of the first bond and the 
omission to pay the money due under it, he uodertakes to pay off thu 
aforesaid Rs. 1,000 with interest at tbe same rate in Ghait 1294, and as 
security he hypothecates the same property which was mortgaged in the 
first bond. Neither bond contains any stipulation for the payment of 
interest after due date. The effect of the second bond was, we think, to 
make the interest run continuously [S37] up to Obait 1294, aud to 
make it a charge on the property. The first Court allowed interest after 
due date at tbe rate of 12 per cent, per annum, consideriug that a reasonable 
rate. Bven if any question had been raised in tbe lower appellate Court, 
and no question was raised, there is no ground on which we could hold 
on second appeal that the interest allowed by the first Court after due 
date was uureasouable. That interest cannot, however, be made a charge 
on the property : it is not a charge by the terms of the deed. 

Tbe appeal must be decreed and the case remanded as above directed. 

The appellants are entitled to their costs iu this Court. 

j. V. w. Appeal allowed* 
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APPELLATE CRIMINAL. 

Before Mr, Justice Prmsep, Mr. Justice Pigot and 

Mr. Justice Hill. 


The Queen-Empress o. Chandra Bhuiya anj) 12 others. ' 

I22ad December, 1892.] 

Criminal proceedings, irregularity in-~IrregularUy prejudicing the accused— Rioting, 
counter charges of— Cross cases tried together— ~Evidence in one case considered tu 

the other— Crimmal Procedure Code {Act X of 188-2). ss. 233. 239, 309, 342 344 

537 — Illegality — Fight betioeen two parties not " transaction." 

Where two cross cases of rioting and grievous hurt were committed separately 
for trial before a Sessions Judgi, who, having heard the evidence in the first case, 
beard the evidence in the second case, examined some of the accused in the one 
case as witnesses for the prosecution in toe other and vice versa, and subsequent- 
ly heard the arguments iu both the cases together, and the opinions of the asses- 
sors (who were the same in both the cases) were tjken at one time, and both the 
cases were dealt with in one judgment : 

Held, that this mode of tri-tl, although irregular, did nor. prejudice the accused 
in their defence, and that under such circumstances a ro-trial was not made 
necessary by reason of such irregularity. 

[S38j Queen V. Bazu iU And Qucin v. Surroop Chunier Paul (2) approved. 

Nor did the examination of the accused who were on their trial in one case as 
witnesses for the prosecution in the other afieoc the validiry of their conviction. 

Observation in Bachu Mullah v. Sia Ram .Singh (3) dissented from. Hossrin 
Buksh V. The Empress (4) considered and distinguished. 

Semble. — A fight between two parties canoot be treated as a ' transaction ’ 
within tbe meaning of s. 239 of the Code of Criminal Procedure. On the law as 
contained in that section, the two parties cannot regularly be charged in the same 
trial. 

[R.,1 0.W.N.42D (427) ; 8 O.W.N. 344 (348); 4 Cr. L.J. 75 = 5 P.R. 1906 (Or.) = HG 
P.L.R 1907; l li.B.R. 56 ; 2 L.R.R. 106 ; 7 P.R. 1901 {Cf.)=93 P.L.R. 1901.] 


In this case one Chandra Bhuiya and twelve other persons were 
convicted by the Sessions Judge of Mymensingh of rioting armed with 
deadly weapons, and of causing grievous hurt. Chandra Bhuiya was 
sentenced to ten years' rigorous imprisonment, under s. 326 of the Penal 
Code, and tbe rest to three years’ rigorous imprisonment under s. 326 
read with s. 149. All tbe prisoners were further convicted under s. 148, 
bub without additional sentence. 

This case was numbered 12 at the Mymensingh Sessions for March 
1892, and was a counter case to one numbered 11. In case No. 11, 
which was the first instituted, the accused persons included four persons 
who were principal witnesses for the prosecution in case No. 12 ; and 
in case No. 12 among the accused were five persons who were principal 
witnesses for the prosecution in case No. 11. The hearing of case No. 11 
began on the llbh April 1892, and the examination of the witnesses both 
for prosecution and defence was concluded on the 12bh April, when it was 
“postponed for further hearing until after the trial of case No. 12.” 
Case No. 12 was next taken up, and the exaraiuabion of the witnesses 
similarly proceeded with and concluded on the 14tb April, when both 
oases were adjourned till the I8bh April for argument.” The nature 
of the proceedings on the ISch April appears from tbe order sheet of the 


• Criminal Appeal No. 627 of 1892. against the order passed by F.H. Harding, Esq., 
SeBaione Judge of Mymensiogh, dated the 2nd May 1892. 

(1) B.L.R. Sup. Vol. 750 = 8 W R. Or. 47. (2) W R, Cr. 75. 

(8) 14 C. 368. (4) 6 0.96. 
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Jud^e, which w«as as follows To-day the Counsel for the defence 
summed up his case” He., in case No. 11). “ Pleader for the defence 

in case No. 12 then summed ud his case. The prosecutor then replied 
[339] in both cases. The assessors ware then required to state their 
opinions in both cases orally. Their opinions were recorded, and the case 
«Griminai.. was then postponed to the 256h instant for delivery of judgment.” On 

the 25bh Aoril, “judgment not being completed,” the cases were again 
0 . 537. postponed, and judgment was finally delivered on the 2ad May 1892. 

In case No. 11 the Judge, after stating the various charges against 
the .accused, observed as follows : — “ The facts of this case have been fully 
set out in my judgment in the record of trial No. 12 of this Sessions,” and 
for the reasons therein specified he acquitted all the accused. 

In his judgment in case No. 12, after giving a short sketch of each 
case, the Judge observed as follows : — “ Such, briefly, are the facts of the 
two cases which this Court has had to try. The first case tried was that 
against the m'^mbers of Panai’s party, aud then the other casj was tried, 
with the help of the same assessors. The arguments were heard on the 
same day, the fifth of the double trial, and the assessors were invited to 
give their opinions in the two cases at one time, the cases being, as will 
have been seen from the above brief abstracts of each, inextricably con- 
nected.” Ho then proceeded to analyse the evidence in each case, and, 
after stating his reasons, finally convicted all the accused but one. 

Against the conviction and sentence the accused appealed to the 
High Court. 

Mr. W. R. Do7io(jh, Baboo Kali Charn Barter ji, and Baboo Sara 
Pi'osad Chatterji, for the appellants. 

The Deputy Legal Hemembrancer (Mr. Kilby), for the Crown. 

Mr. Donogh. — The record of the proceedings shows that a grave iri^ 
gulariby has been committed. There were two cross oases of rioting and 
grievous hurt tried at the Sessions — one numbered 11 and the other 12. 
Before No. 11 was finished, No. 12 was taken up, and tried with the aid 
of the same assessors. The arguments in both cases were heard at the 
same time, the opinions of the assessors were also taken at the same time, 
and one judgment was delivered in both cases. This practice of trying 
cases piecemeal has been condemned as improper in the case of Chakotori 
Lallv. Moti Kurmi (l). The irregularity is still graver when per- 

sons who are accused in the first case are examined as witnesses in the 
next case for the prosecution, before judgment has been pronounced upon 
them in their own case. This has been laid down iu the case of Bachu 
Mullah V. Sia Bam Singh (2), which is exactly in point. It is not incum- 
bent on me to show prejudice, for that is a necessary consequence pf 
such a procedure. 

The Deputy Legal Remembrancer. — It has always been the practice 
from the earliest times to try cross-cases of rioting together. There is 
nothing unfair or unjust in doing so. This was held by a Full Bench 
of this Court in the cise of The Queen v. Bazu, (3). The rule enunciated in 
tho case of Bachu Mullah v. Sia Ram Stngh (2) is known to have greatly 
embarrassed judicial officers. Tlie question is one which might fitly hp 
referred to a Full Bench. 

The cases of Queen v. Diirzoolla (4), Queen v. Surroop Ghunder Paul (5) 

^ Dossein Buksh v. The JBmpress (6) were also referred to. 

(1) 13 O.L.R. 275. (2) 14 C, 358. (3) B.L.R. Sup. Vol.. 750=8W.B.. Ot. 4T. 

(4) 9 W. R. Cr. 33. (5) 12 W. R. Cr. 75. (6) 6 0. 96. > 
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Tb6 Courb (PloOT and Hild, JJ.) took time bo cousidor wbother a 
reference should be made to a Full Bench. After consideration they 
decided to hear Counsel further on the case generally without expressing 
any opinion as to a reference, and the matter came on for hearing again 
on the 3rd November 1892. 

Mr. Doncgk, for the appellants. —Where there has been a substantial 
departure from the procedure laid down by the law. that is nob merely 
an irregularity but an absolute illegality; it is sutlicieut to vitiate the 
whole proceedings. Here the Judge in the first place violated the provi- 
sions of s. 309 of the Criminal Procedure Code, because instead of sum- 
ming up the evidence in the first case, which means the evidence heard 
in that case, and taking and recording the opinions of the assessors 
thereon, be postponed doing so until he had heard the evidence in the 
second case ; and, in the second case, instead of following the same proce- 
dure he also postponed that case, in order that he might have what he 
considered to be the benefit of considering the [541] evidence taken in the 
first case. By so doing he imported evidence from the first case into 
the second, and from the second into the first, and thus decided the cases 
upon evidence which was improperly admitted in each case, and in fact 
nob upon the record. This is also a violation of tho provisions of s. 233 
of the Criminal Procedure Code, which directs that every charge shall 
be tried separately, whereas the Judge has mixed up the two cases, speak- 
ing of them himself as a “double trial.” These are absolute illega- 
lities. See the case of Quer.n- Empress v. Ghandi Singh (1), where it is 
laid down that in sucb cases s. 537 of the Criminal Procedure Code would 
have no application, and also In the matter of Luchminaram (2) , where 
the same principle has been enunciated. 

There has been, moreover, a violation of s. 344 of the Criminal 
Procedure Code and the law as to adjournment of trials. Here there 
was no '■ reasonable cause,” for postponing the cases ; on the contrary, 
the cause was improper. See Hosscin Buksh v. The Empress (3). Again, 
if bbe statement of an accused person, which has been made under cross- 
examination as a witness in another case, is made use of — say to contra- 
dict and discredit what he says as an accused person — the using of it 
amounts to subjecting him to cross-examination. This has been done in 
this case, and it is practically a violation of all tho rules rolabing bo the 
examination of an accused parson. See s. 342 of the Criminal Procedure 
Cole and Hosscin Bitlcsh v. The Empress (3). 

[PiGOT, J. — Can you point out any instance in which such evidence 
taken in the other case, or such statements, have been used to your 
vprejudice?] 

Yes, the statements made by Ilukura, one of the accused in the pre- 
sent case, and also of other accused persons, while under examination as 
-witnesses in the first case, have been compared with their statements 
.made as accused persons in this case, and, by reason of a discrepancy 
between the two, their defence has been disbelieved upon a very material 
tpoint, viz., the Question of possession, of the land in dispute. The result 
ihas been that the opposite party, being held to have been in possession 
^and to have acted in [542] self-defence, have been acquitted, while the 
accused persons in this case have been convicted. 

- It is not incumbent on me, however, to show prejudice, although I 

have been able to do so in this case, for these are not such irregularities 
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as can be cured by s. 537 of the Gnmiual Procedure Code. That section 
is only intended to apply to cases in which there has been a technical 
error, and to remedy defects of a formal character. See Regina v. Deva 
Doyal Cl) . Although that was a ruling on the corresponding section of bhe- 
former Code, s. 253 of the Code of 1872, still the two sections are sub- 
CBIMINAL. stanbially the same. 

20 C~aa 7 examination of accused persons as witnesses for the prosecution 

• in another case before judgment had been passed upon them is a practice 
which has been condemned in strong terms in Backu Mullah v. Sia Ram 
Singh (2). It gives rise to an irresistible presumption of prejudice. The 
071US is upon the Crown to show that the trial has been fair, and that the 
appellants have not been prejudiced. 

The case of Dacha Mullah v. Sia Ram Singh (2) is exactly in poioti- 
and the rule there laid down by his Lordship the Chief Justice is appli- 
cable to the present case. The hypothetical case upon which the rule 
was based is precisely similar to the present one, and, if the latter had 
been before their Lordships instead of the one which was decided, there 
can be no doubt as to what would have been the result. 

The procedure adopted in this case of trying cross-cases of rioting 
together has been emphatically condemned as improper in Ghakowri Lull 
V. Mali Kurmi (3), and also in Hotsein Buksh v. The Empresi, (4). The 
latter case no doubt was tried by a jury, and there might be additional 
reasons for observing the rule laid dovva therein in such oases, but the 
principle is the same in all cases whether tried by Judges or juries. U* 
cannot be predicated of a Judge, any more than of a jury, that he is not 
likely to ba influenced by evidence improperly admitted. See the dictum 
of Lord Eldon in Walker v. Fohisher (5). 

[543] The Queen v. Durzoolla (6) and The Queen v. Surroop Ghundef 
Paul (7) are authorities in favour of separate trials, and they were decided 
on the same principle. 

The case of Queen v. Bazu (8) was altogether exceptional, for, as one 
of the Judges observed, the accused had, it tippsared, been rather benefited 
than otherwise by the mode of trial adopted. Under such circumstances 
it would have been manifestly absurd to set aside his cooviotion. But bo 
such exceptional circumstances can be shown in the present case. 

Section 239 of the Criminal Procedure Code has no application in 
such a case. Each of the opposing parties has a disbinot common objeob 
and acts under a distinct set of circumstances, so that the offences com- 
mitted by each party must constitute separate, not the same, transaotiooi 
and therefore must be tried separately. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown — Befort 
the Penal and Procedure Codes were enacted the practice, where tbero 
had been a fight between two bodies of men, was bo try all the rioters 
together, treating the riot as -a single breach of the peace, as one transai^ 
tion and one offence. This practice continued, apparently without 
objection, for several years after the Codes had come into force. 

In 1867 in Queen v. Bazu (8) a Full Bench declined to set asidetna 
trial on this ground, though they considered the Magistrate was wrong i® 
sending up joint charges against persons who took part in the riot o® 
opposite sides, because the two parties had not a common object. 

(9) 14 0. 358. (3) 13 O.li.R. 576. 

(6) 6 Veg. 70. (6) 9 W.R. Or. 33. 

(8) B.L.R. Sup, Vol. 760 = 8 W.R. Or. 47. 
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In 1870 in Quec7i v. i:>urroop Chtoider Paul (1) the Court considered 
it would hive bean batter to try aacli sat of defondants seuarately, because 
tbe witnesses called by each party m defence might seek to exonerate 
their own party and try to lay the blamoon tbo other, and they could not 
be oross-exammei by any of the accused, as tbe right of a defendant 
extends only to cross-examining tbe witnesses of tbe Crown called against 
him. Bab tbe Court would not interfere even on this ground. 

In 1830 in Hossein Buksh v. The Empress (2), altbougb following the 
opinions expiessed in the two cases above mentioned, [544] the Magis- 
trate had held separate proceedings against each party, keeping tbe evi- 
dence against them separate, and h id committed them separately, and tbe 
Judge had recorded the evidence in each case sop irately ; it was decided, 
so far as I can find for the first time by the High Court, that inasmuch 
as the two cases had been tried by one jury, and the Judge bad summed 
up in both oases simaltaneously, and notwitbstaoding that in bis charge 
he had kept the evidence against each party distinct, the procedure was 
bad, and that the prisoners must have been prejudiced, and a new trial 
was ordered. 

In 1886 in Bachu Mullah v.Sia Ram ShighCS) tbe Magistrate tried two 
oases, countercharges of riot. Ho first took tbe evidence in one case, and 
without giving his decision in that case, proceeded to take tba evidence in 
the other case, in which some of tbe persons under trial in the first case 
were examined as witnesses. Tne Court, though declining to interfere with 
the order of the lower Court on the ground that the prisoners had not 
been prejuiicol, yet objected to the method of trial, andoalled upon all 
Magistrates to discontinue tbo irregular and highly objectionable practice. 

As to the case of Hossein Buksh v. The Empress, I submit it is not shown 
that the joint trial really prejudiced the accused in any single particular. 
The parties applied that the two cases might be tried together, thinking it 
would benefit them. The Full Bench held that such a method was nob 
substantially bad, and therefore the wishes of the parties might fairly be 
taken into consideration. If a jury which hears all the evidence for and 
against all tbe parties in a fight before delivering its verdict is placed in an 
embarrassing position, if their minds must be influenced by all the evi- 
dence in both cases, and to bo so influenced is injurious to the interests of 
justice, no Judge or Bench of Judges ought bo be placed in such a 
position, and cross-oases ought to be tried by separate Judges. But I 
submit that in such a matter a satisfactory decision can only bo come to by 
the hearing of the whole case by one tribunal, and that the verdict or 
judgment in either case is more likely to bo correct after the whole 

evidence in both cases has been considered. . , , , . 

[546] The evidence against an accused person is to be found only m 
the record in which he is charged. If evidence in tbe other record is 
referred to. it is his own evidence given in bis own favour. He cannot be 
prejudiced by a reference to bho evidence he himself offers 

As bo the other case of Bachu Mullah v. SiaRam Singh. In these 
oross-oasas usually tbe only persons who can or do give evidence are 
parties or partisans with the strongest personal interest in the case. It is 
hopeless bo expect imnartiality from such witnesses. If one set are to be 
triad first in the manner suggested in this judgment, the set first tried are 
placed aba great disadvantage, for their accusers, themselves participators 
in the fi<»ht and whose trial is bo follow, are free bo give evidence, while the 
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1892 mouths of the accused are shut. In aoy event one set of witnesses must 
D^^ 22 . remain liable to the objection which the judgment supposes separate trials to 
App„, “^st further be remembered that the trial is only one of several 

aFFEii- stages. The case of each oarty is settled before the police have examined 
LATE the witnesses. What the witnesses say to the police they repeat to the 
Criminal. Magistrate on oath, and they cannot vary those sr.ataments'at the Sessions 
Mr’Ta? interest of the witnesses does not cease with the result of the Ses- 

but continues in full force till the final result— the decision of the 
High Court. Consequently having the trials jointly or separately would 
not affect the evidence of the witnesses in the least. 

Judges and Magistrates in the mofussil, despairing of getting impar- 
tial evidence in these cases, or a fairly truthful account of the whole 
occurrence from any one side or set, are naturally reluctant to pronounce 
judgoueat bill they have exhausted all the evidence on both sides, and are 
m a position to weigh one against the other and to test one by the other. 

It is submitted that in this case the accused have suffered no prejudice 
by the method adopted. 

The Court (PiGOT and Hill, JJ.), having differed in opinion, the appeal 
was referred bo and re-argued before a Bench consisting of Prinsbp, 
PiGOT and HiLL, JJ. 

Mr. W. R. Donogh, for the appellants. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

[54i6J The arguments for the appellants were substantially the same 
as on the previous hearing. 

The Deputy Legal Remembrancer was not called upon. 

JUDGMENT. 

The judgment of the Court (Prinsbp, Pigot and Hill, JJ.) was 
delivered by 

^ Prinsep, J. — This is an appeal from the Sessions Judge of Myinen- 
Singh, sitting with assessors. The appellant, Chandra Bhuiya, was con- 
victed of the offence of voluntarily causing grievous hurt to Panai Sarkar 
by moans of a dangerous weapon, namely, a gun, an offence punishable 
under s. 326, Penal Code, and was sentenced to ten years* rigorous im- 
prisonment. He was also convicted of the offence of rioting, being armed 
with a deadly weapon, under s. 148, Penal Code, but no further sentence 
was passed upon him for this offence. 

The other appellants were convicted under s. 326 read with s. 1^9 
of the Penal Code, and each of them was sentenced to three years’ rigor- 
ous imprisonment. They wore also convicted of the offence of rioting, 
being armed with deadly weapons, under s. 148. Penal Code, but no further 
sentence was passed for this offence. 

The riot arose out of a dispute about some land which was alleged, on 
the one hand, bo be the property of the first appellant, Chandra Bhaiyfti 
and to be in the possession, under him, of the appallaat, Hukum Garo 
while, on the other, it was alleged that the land was the property of Panai 
Sarkar (the nerson mentioned in the charge against the first appellant) and 
was in the possession, under him, of one Panchu. 

It was charged (and found as a fact at the trial) that Chandra Bhuiya 
and his^ party want bo Qxxiidhan on the land forcibly, and that the party 
of Panai went to prevent this. 

Several persons belonging to the party of Panai were also charged 
with and tried for the offanca of rioting, &o. The cross-oases were tried 
by the Judge and by the same assessors : and the grounds of appeal urged 
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before us related to the manner in which biio trials of the cross-eases 
were oooduebed, which it was argued was illegal, was irregular, ant^ was 
oaloulated to prejudice bhi present appellants in their defence to the 
charges on which they were tried. 

[547] The case was set down forbearing just before the vacation. 
But upon application on behalf of the appellants, it was postponed for the 
purpose of obtaining the record in the cross case, in order that that record 
might be referred to, when necessary, in support of the case for the ap 
pellants, which involved the contention that the trial of the anpellants ha 
bean so mixed up with the trial of the cross case as to nrejudice them. 
The hearing of the appeal was postponed for that reason. The apoeal was 
heard in the vacation, but the -ludgos who sat during the vacation, and 
who are members of the present Bench, differing somewhat in opinion, 
the appeal was reheard before us. We intimated at the close of the argu- 
ment for the appellants that we did nob think it necessary to call upon tho 
Deputy Legal Retnembrancer tosunuorb the conviction, as we were then 
of opinion that the appeal must fail ; bub wa reserved judgment in order 
that we should abate our decision as bo some of the matters discussed 
before us in a written judgment. 

In the arguments for the appellants, no attempt was made bo show, 
upon an examination of the evidence, that the conviction was nob justified 
by the evidence in the present case. We need nob. therefore, do more 
than say that there is no reason to doubt the substantial truth of the 
evidence in the case, and that there certainly is no doubt, that if true, it 
fully warrants the conviction. 

It was contended, however, that the manner in which this case was 
tried was not merely irregular, but illegal; and that for this reason tho 
conviction was bal, as being absolutely vitiated by the illegality of tho 
procedure followed. 

The Judge states in the following words the manner in which the 

trials in thelcwo cases^were held : — 

“ The first case tried was that against the members of Panai’s party, 
and then the other case was tried with tho help of the same assessors. 
The arguments were heard on the same day. the fifth of the double trial, 
and the assessors were invited to give their opinions in the two cases 
at one time, the cases being inextricably connected. 

There can be no doubt that the procedure thus followed was irregular : 
the question before us with respect bo it is whether it has vitiated the 

convicbmn. Sossezn Buksh v. The Empress (l) was relied on 

by the aonellant's Counsel on this point. That decision, however, was 
in a case in which a procedure of this kind was followed m a jury trial, 
and the distinction between a jury trial and a trial with assessors, in this 
reapeeb, is pointed out at p. 102 of the report. It is we think an essen- 
tial distinction, arising from the nature of the two different tribunals, the 
verdict in a trial by jury being final on the facts, whereas the entire case 
in a trial with assessors is subject to appeal, the grounds for the convic- 
tion are set out. and the question whether any prejudice has been caused 
to the prisoner can usually, though not. no doubt, in all cases, be satis- 
factorily determined. , , i. ca j *. 1 . i. i.u j ^ 

In the present case it can safely be affirmed that the mode of 

trial, although irregular, did not prejud ice the appellants in their defence. 

(1) 6 C. 96. 
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and there 13 tbe high authority of the case of Queen y. Basu (1) for 
holding that under such circumstances a re-trial is not made necessary 
by reason of such irregularity. We may observe that in that case it 
was said by Mr. Justice Phear that, in the peculiar circumstances of 
the case, the prisoner has perhaps been rather benefited than prejudiced 


20 C. 937. 
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Criminal, by the particular course in question having been taken in his trial. 

In the case Queen v. Surroop Ghmider Paul (2) in a case in which 
the opposiog paroles who had been engaged in a riot were all tried to- 
gether, although, as pointed out by this Court, the offences committed by 
the respective parties necessarily differed in resoect of the common object 
to be attributed to each, the Court did not think it necessary to interpoaor 
with respect to the raiyats who bad been convicted on the ground of this 
defect IQ the trial, although it did sat aside the conviction under 3.154, 
Penal Code, of two of the defendants in the case. 

In the face of these decisions, we are unable to accept the conclusion 
which the learned Counsel for tbe appellants invited us to adopt. He 
asked us to presume that by reason of the irregularity of the trial, pre- 
judice must have been caused. That we cannot do. We do not affirm 
that m a case m w^ch there has [549] been such an irregularity as in the 

might not interfere, if there seemed reasonable 
ground to believe that the prisoner had been prejudiced by it ; perhaps even 

• might do 80. if there was reasonable ground to believe that he 

might have been prejudiced, but in the present case it may safely be affirm- 
ed that the appellants were nob prejudiced : and to adopt the presumption 
urged upon us for the appellants would in effect be to hold that the convio- 

u '**®SaIly bad. But the decisions 

referred to show that this proposition cannot be sustained. 

p appellant’s Counsel further contended, upon the authority of thtf 

achu Mullah v. Sta Ram Singh (3) that we must make a somewhat 

similar presumption upon a ground other than that of the irregularity just 

present case witnesses were examined for the 

1 1?°’ themselves under trial in the cross case which was 

also pending, arising out of the riot : and it is argued that the observations 

made in the case of Mullah v. Sia Ram Singh (3) show that the 

reception of such evidence is so irregular as to affect tbe validity of the 

oonviction obtained on it: in other words, that it must be presumed that 

sne evidence was so affected by the circumstances under which the wit- 
nesses gave It, that the conviction must be set aside. 

We cannot adopt that argument. It must be observed that the 
opinions expressed in that judgment, upon which reliance is placed by the 
appellant s Counsel, were nob stated as forming the reasons for the 
decision of the Court, which m that case affirmed the conviction. If those 
observations had constituted the reason for the decision, and a oonyiotioa 
obtained on such evidence had been set aside on those grounds, it would 
mfir “®°fsary for us either to set aside the present oonviction. or to 

° We should have felt bouad to take 

the latter oourse, for we should feel unable to hold that the aeoeptanoa 

Lhdir„ “iroumstanoes goes in any degree to the 

validity of the oonviction as a matter of law, although such oiroumstanoes 
constitute fair ground of comment as to the weight which should be 
given to evidence affected by them. But, as we [SSO] have said, the 


(1) B.L.R. Sup. Vol. 750 = 8 W.R. Or. 47. 

(3) 14 C. 368. 
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dooision in that oase was not founded on those observations, and as a 
fact the ooaviotion was in that case attirraed, tiie evidence objected to on 
the ground referred to having bean evidence given in favour of tbe persons 
who objected to it. 

We are unable to accept in favour of the aopoUants the arpunoent 
founded on the case Bachu Midlak v. Sia Ram Sinqh (1). 

It is right to notice an argument addressed to us by the Deuuty 
Legal Remembrancer to the effect that s. 239 of the Criminal T’rocodure 
Code authorizes the trial, at one and tbe same trial, of the opposing parties 
in a riot. He argued that, notwithstanding that tho common object of the 
rioters on one side must necessarily differ from that to be imputed to the 
other, a fight between the two parties must be treated as one transaction 
withinthis meaning of that section. We think it enough to say that we are 
unable to construe the word ‘transaction’ as susceptible of this meaning. 
Whether it might ormighb not be desirable that in such cises the mem- 
bers of both parties should be tried together, as may be done in the case 
of persons guilty of any affrav, is a matter upon which we offer no opinion. 
It would involve in our judgment a change in the law, and not merely in 
the law of procedure at trials, but in the law of evidenc'’, as it would 
hardly be possible to try cases of such a nature in this country satisfacto- 
rily without allowing the persons charged to give evidence, inasmuch as 
the well-known practice is to inculpate, on one side or the other, all the 
persons who were present, or can be possibly identified as having been 
present. 

On the law, as it stands, contained in s. 239, we do not think that 
the two parties can regularly be charged in tbe same trial. 

For the reasons we have stated, we dismiss the appeal. 
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Appeal dismissed. 
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[551] APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Ameer Ali. 


Fdttbh Narain Chowdhby {Judament-dcbtor) v. Chundrarati 

CHOWDHRAIN AND ANOTHER (.Decree-holders).* 

[I2fcb December, J892.J 

h^xiation Act {KV of mil), ach. II. art. 180 ^Execution of decree— Order of Her 
Majesty in Council —Heviuor — Cioil Procedure Code (Act XIV of 1882), ss. 230, 248. 

Adeoroe was obtained againRt the jadgmenr.-debtor in tho Zillah Court in 
1860. which was reversed by tho High Court, hut was restored on appeal to Her 
Majesty in CouQoil oa the 22Qd M\y 1872. Thi^ decree was assigned to the 
present decree-holdor? on the lOth April 1873. Between the 27th November 
1872 and lOth April 1880 various applications for oxecution of the Order in 
Council were made, attachment processes issued, and procwdings struck off. In 
1880 the decree-holders brought a suit to establish tbe right of tbe judgment- 
debtor to a band in favour of the latter for a cortain sum of money, and on the 
I6th March 1881 they obtained a decree which was upheld by tbe High Court 
on the 20th March 1882. After this decree, between tbe lObh February 1883 
and the 19th April 1886, a number of applications were made for execution, 
which were struck off. Another application was made on the 25th July 
1887 for execution. On tbe 28th October_1887 the jud gment-debtor filed an • 

Appeal from Order, No. 35 of 1892. against the order of Baboo Brij Mohon Pro- 
lad, Sabordinate Judge of Tirhoot, dtted the i2th December 1891. 

(1) 14 O. 358. 
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objection on the ground that the decree was barred. On the 20th December 
1887 the objection was overruled and execution issued, but the proceedings were 

struck off on tbe 28th March 1888. Then, after another application was made 

on the 28bh S‘iptember l.say. 6he present application was made on the 19th 

November 1890, when the judgment-debtor filed an objection on the ground 

that the decree of which execution was sought was barred by tbe law of limit- 

decree which was sought to be enforced was an “ Order 

of Her Majesty in Council” within the meaning of art. ISO of the Limitation 
Act. 



Luchmun Persad Singh v Kishun Persad Singh (1) and PUts v. La Fon* 
ratne (2) approved. 

Article 130 is independent of s. 230 of the Code of Civil Procedure. 

application to dacreos made by the High Court in the 
L552] exercise of its ordinary Original Civil jurisdiction. In art. ISOr 
Orders in Council stand m the same category as decrees of Courts established 
by Koyal Charier in the exercise of such jurisdiction. Execution of the decree 
therefore was not barred by s. 230 of the Code. 

Maijabhai Prembhai v.Tribhuvandas Jagitvandas (3) and Ganpathi v. Balsun- 
dara <4) reierred to. * 


In art. 180 of the Limitation Act tbe term “ revived ” must be read in one and 
thesamesense in connecti'>n with High Court decrees and Orders in Counoil. 
and nob distributively. P.^llowing the interpretation of “ revivor ” in Aushoolosh 
u V, oorga Chw n Chatterjee (5). there haviog beeo in tbe present case an 
order for execution of the decree m^de after notice to the judgment-debtor, 

there was such a revivor as prevented the execution of the decree from being 
barred by art, 180. 


Held also that the objection of the judgment-debtor was res judicata. The 

^ former application, and overruled by the jadg- 
ment of the Subordinate Judge, dated the 20tb December 1887. 

C-P C.. 13: 36 C.fi4ff 

-9C.UJ. 271 = 1 Ind. Gas. 168; R.. U.B.R. 1907, let Qr., C.P.G.. 1.] 


Tms^&a an appeal by the judgment-debtor from an order of the 

Subordinate Judge of Mozufiferpur, dated the 12th of December 1891r 

disallowing hia objection to tbe execution of a decree held by the decree* 
holders. 

The facts of the case are shortly as follows : — A decree was obtained 
against the appellants in the Zillah Court in the year 1860, which was 
reversed by the High Court, but was ultimately restored on appeal to 
Her Majesty in Council on the 22nd of May 1872. This decree was 
assigned to the respondents on the 10th April 1873, and the present 
appeal relates to its execution. It appears that the first petition for exeou- 
tioQ of the Order m Council was made on the 27th November 1872. 
Attachment processes issued, bub the proceedings were finally struck off 

^ second petition was pub in on the 5th April 
iti/d, on which fresh attachment issued, but the proceedings were struck 
0 on b e ^Och July 1873. A third application was made on tbe 26th 
January 1874. Some properties were sold thereunder, but the auction 
sale was set aside on the 30bh December 1878. A fourth petition was 

September 1879. which also was struck off on the lObb 
of April 1^830 after attachment [S53] processes had issued. In 1880 ot 
thereabouts, tbe decree-holders brought a suit against certain other persona 
to establish tif?ht of tbe judgment-debtors to a bond executed in favour 
°^^“®labben for Es. 20,000. The decree- holders obtained a decree on the 
15th MarohUSSl, which was upheld on appeal bv tbe Hi*»h Court on the 
28th March \l882. 


(1) 8 C. 913=10 C.L.R. 426. 

f3j 6 B. 259. (4):7 M. 540. 
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After this decree had beeu obtained, a fresh petition for execution was 
made on thelObh of February 1883, which was struck ctY on the 4th of 
June 1883. This was followed by another petition on the 29th of June 18b3 
to the same effect which, after sale proclamation had issued, svas struck 
off on the 17th December 1883. Another petition was filed on tiio 29cb 
December 1883, in execution of which the bond which was the subject- 
matter of the suit of 1830 was sold and purchased by the decree- 
holders, and the execution proceedings were struck off on tlie 4tli of July 
1884. On the 14th of December 188G another application was made, 
and the usual notice under s. 248 of the Civil Procedure Co(to was served 
upon the judgment-debtors ; but the px'oceedings were struck off on 
the 19c.h April 1887. Another application appears to have been made on 
the 25th July 1887 for execution of the decree in question. On the 
28th October 1887 the judgment-debtor filed an objection, contending 
that the decree was barred. On the 20ch December 1887 the objection 
was overruled and execution was directed to issue; but the proceedings 
ware ultimately struck off on the 29ih March 1888. Tbovoafter another 
petition seems to have been made, which was struck off on the 20bh 
September 1888. Then followed the present application, which was made 
on the 196h of November 1890. 

The Officiating Advocate-General (Mr. J. T. Woodroffe) and Mr. 
Twidale, for the appellant. 

Mr. W. G. Bonnerjcc and Baboo Uinakali Mukerjee, for the 


respondents. 

The OJficiating Ad vocate^ General. — The decree in this case is barred 
under the provisions of art. 179 of the Limitation Act, XV of 1877. 
Though there was an appeal to the Judicial Committee, the decree-holders 
cannot get the benefit of art. 180, [554] because the words “ Carder 
in Council ” contained therein refer to appeals from the decisions, 
passed by the High Court in the exercise of its Original Civil jurisdiction. 
The words “ Order in Council” were introduced io the Act of 1877. There 
is always a marked distinction between Courts established and not estab- 
lished by Royal Charter. Bub even assuming the decree to be within that 
article, the decree-holders’ right accrued io May 1882, when the decree of 
the Privy Council was passed. Thera is no revivor at any time within 12 
years before the date of this application as required by art. 180 ; the 
decree is therefore barred. See Luchmun Persad St7igh v. Kiskun Pejsad 
Singh (1). The decree is also barred under the provisions of s. 230 of 


the Civil Procedure Code. . t- • 

Mr. Bonnerjee, for the respondents.— Article 179 of the Indian Limi- 
tation Act has no aoplication bo the preson!. case, the decree sought to be 
execated being an order of Her Majesty in Connoil. The ease .3 governed 
by art. 180. wbieb allows 12 years. The intei pre ation put upon 
art. 180 by the .Advocate General is not warranted by its ordinary 
grammatical construction. The Full Bench case of Luchmun Persad 
Singh V. Kishun Persad Singh (1) is conclusive on the pmnt. Seohon 
230 of the Code of Civil Procedure does not apidy to an Order of Her 
Majesty in Council. See Mayabhai Prembhat y. Tribhnvandas Jagjivan- 
das (S)\nA Ganpathi v. Balsundara (3). As to the meaning of the word 
"revivor” used in ar-.. 180. the decision of White, J.. m Ashootosk 
Dutt V Doorga Ohurn Ghalterjee (4) is fatal to the contention of the 


(1) 8 0. 218= 10. C.L-R. 425. 
(8) 7 M. 640. 


(2) 6 B. 258. 
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Advocate-General. There it has been distinctly held that an order for 

execution of a decree made after notice on the Original Side of the High 

Goart creates a revivor. But we further contend that the question is rei 

judicata and the appellant is concluded by the judgment of the Subordinate 

Judge dated 20th December 1887, in which he held that the execution is 
not barred. 

The OffifCidtitiQ Advocate ^GsTietcil^ in reply. 

JUDGMENT. 

[655] The judgment of the Court (TOTTENHAM and Ameer Ali JJ ) 
was delivered by 

Ameer Ali, J. (who. after setting out the facts as stated above, con- 
tinued) : — 

/ under the impression that the various applications 

from the lOth February 1883 to September 1888 were in respect of the 
decree which was made in the High Court on the 2eth March 1832, and 
this impression arose from the translation of the decree-holders’ application 
of the 19th November 1890. which in some places is no doubt ambiguous ; 

but upon a careful perusal of the petition itself, it is clear that all the 
applications were in respect of the execution of the Privy Council decree. 

ihe judgment-debtors contend, in the first place, that thedeoreeof 
Which execution is sought is not an Order of Her Majesty in Council within 
the meaning of art. 180 of the Limitation Act. Mr. Advocate-General. 
Who appeared for the appellants, urged that the orders mentioned in art. 180 
refer to o^ers made in suits going up to the Privv Cjuncil on appeal 
irom the High Court in the exercise of its Original Civil jurisdiction. He 
also urged that the decree was barred under the provisions of s. 230 of the 
Givil Procedure Code. And he further contended that, even if the decree 
of which execution is sought could be regarded as an Order of Her Majesty 
m Oouiioil, there was no revivor at any time within 12 years before the 
dato of the present application, as required by art. 180, and that 
eons^Queotly the decree was barred. 

It appears to us that the first contention is untenable. Whatever 
may have bean the view previously entertained regarding oases going to 
e Privy Council from the High Court in the exercise of its Appellate 
jurisdiction, it is now finally settled by a Full Bench in the case of 
l/iicnmun Pe^sad Singh v. Kishun Persad Singh (l) that when once an 
Diade in Council it becomes the paramount decision in the suit. 
The Full Bench followed the view expressed bv their Lordships of the 
Judicial Committee in the case of Pitts v. La Fontaine (2), where they 
said that when a decision of this Board has been reporfed to Her 
Majeshy. and has been sanctioned and embodied in an Order [536]in Coun- 
cil. ib becomes the decree or order of the final Court of appeal.” No distino- 
^on was made between cases going uo to the Privy Council from the 
Hrgh Oourfc in the exercise of its Original Civil jurisdiction and those from 
Its Appellate jurisdiction. We must therefore hold that the decree which 
18 sought to be enforced is the Order in Council. 

The next question which arises is whether s. 230 of the Civil Proce- 
dure Code limits in any way the provisions of art. 180 of the 2n5 
schedule of the Limitation Act. Section 230 runs thus 

When the holder of a decree desires to enforce it, he shall apply ^ 
the Court which passed the decree, or to the ofiScer, if any, appointed in 


(1) 8 0. 218=10 O.L.R. 425. 


(2) L.R. 6 App. Oa. 483. 
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this behalf, or if the decree has been sent under the urovisions hereinbe- 
fore contained to another Court, then to such Court, or to the proper 
officer thereof. The Court may in its discretion refuse execution at the 
same time against the person and property of the judsment deblor. 

Where an application to execute a decree for the payment of 
money, or delivery of other property, has been made under this section, 
and granted, no subsequent application to execute the same decree shall 
be granted after the expiration of tsvalve years from any of the following 
dates (namely), (a) the date of the decree sought to bo enforced or of the 
decree (if any) on appeal affirming the same, or (6) where the decree or 
any subsequent order directs any payment of money, or the delivery of 
any property, to be made at a certain date, the date of the default in making 
the payment or delivering the property in respect of which the applicant 
seeks to enforce the decree. 

Nothing in this section shall pi*eveut the Court from granting an 
application for execution of a decree after the expiration of the said 
term of twelve years, where the judgment- debtor has, by fraud or force, 
prevented the execution of the decree at some time vvithin twelve years 
immediately before the date of the application.” 

Article 180 is as follows : — 

* W'hen a present right to enforce the judgment, decree or order 
accrues to some person capable of realizing the righc. [5S73 provided that 
when the judgment, decree or order has been revived, or some part of the 
principal money secured thereby, or some interest on such money has been 
paid or some acknowledgment of the right thereto has been given in 
writing, signed by the person liable to pay such principal or interest or his 
agent, to the parson entitled thereto or his agent, the twelve years shall be 
computed from the date of such revivor, payment or acknowledgment or 
the latest of such revivors, payments or acknowledgments, as the case 
may b^.” 

Section 230 was introduced for the first time in Act X of 1877, 
Article 180 is a reproduction of art. 169 of the Limitation Act of 1871, 
and seems to us to be independent of s. 230. The Bombay and Madras 
High Oourts have, in the cases of Mayabhai Prembkai v. Tribhitvandas 
JoQjivandasil), ani Ganpathi v. Bnlsundara (2). expressed the same 
views, and held that the section in question has no apnlication to decrees 
made by the High Court in the exercise of its oidinary original civil 
jurisdiction. In art. 180, Orders in Council stand in the same category 
as decrees of Courts established by Royal Charter in the exercise of such 
jurisdiction. The reasons upon which the Bombay and Madras High 
Oourts have held s. 230 nob to be applicable to the decrees of the High 
Courts, and with which we have no reason to differ, anoly mutatis 
mutandis to the Orders of Her Majesty in Council. Had the Legislature 
intended to cut down the effect of art. 180 by s. 230. we would have ex- 
pected some reference to that section in the article ir.self. as we find in 
art. 179, or some other indication of such intention. We think that the 
objection of the judgme it-debtor.s under a. 230 must also be overruled. 

Tne only other question which requires consideration is. whether 
there has been such a revivor of tbe decree in this case as is required by 
art. 180. The learned Advocate-General confiended that the word 
“revivor” means a revival of the suit or decree against the representa- 
tives of a deceased judgment-debtor. 

(l) 6 B. 368. 
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The word has received, however, a ju'iicial interpretation in respect 
of decrees of the High Court in the exercise of its ordinary original civil 
jurisdiction. In tbe case of Ashoolosk Dutt v. [5583 Doorga Churn 
Chattsrjee (1), White, -T., held that an order for execution of a de- 
cree made after notice to show cause, has tbe effect of reviving it within 
the meaning of art. 180. As pointed out in that case, before Act VIII of 
1859 was made applicable to the Chartered Courts, judgment would not 
issue upon a decree more than a year old without suing out a writ of 
sc2rc /acms against the defendant. The rule as to writs oi scire facias 
was applicable to common law judgments. An equity suit was revived 
by a bill of revivor. Act VI of 1854, s 31, introduced a simpler method 
of reviving a suit on the Equity side of the Court ; on tbe Plea side the 
practice remained unchanged until the application of Act VIII of 1859 to 
tbe Charcered Courts. The provisions of this Act did away with the 
more cumbrous procedure of former times and introduced a simpler 
method of reviving a decree or suit on the original side of the Court, 
That method was by proceedings under as. 215 and 216 of Act VIII of 
1859. Section 19 of Act XIV of 1859, the first Limitation Act passed by 
the Indian Legislature of general application, provides as follows : — 

No proceedings shall be taken to enforce any judgment, decree or 
order of any Court established by Boval Charter, but within twelve years 
next after a pre.«ent right bo enforce the same shall have accrued to some 
persons capable of releasing the same, unless in the meantime such judgmentr 
decree, or order shall have been duly revived or some part of the principal 
money secured by such judgment, decree, order, or some interest thereon 
shall have been paid, or some acknowledgment of the right thereto shall 
have been given in writing signed by the person by whom the same shall 
be payable or his agent, to the person entitled thereto or bis agent, and 
in any such case no proceeding shall be brought to enforce the said judg' 
ment, decree, or order, but within twelve years after such revivor, pay* 
ment or acknowledgment or tbe latest of such revivors, payments, or 
acknowledgments as the case may be ; provided that for three years next 
after the passing of this Act, every judgment, decree, and order which may 
be in force at tne date of the passing of this Act shall be governed by tbs 
law now in force, anything therein contained notwithstanding.” 

[ 559 ] There is no definitioD of the word “ revived,” anywhere, bub, 
as indicated by White, J., it has to be read in connection with the provi- 
sions of Acg VIII of 1859. The provisions of s. 19 of Act XIV of 1859 
were continued in Act IX of 1871, art. 169, which ran thus: — 

“When a present right to enforce the judgment, decree, or ordsf 
accrued to some person capable of releasing the right, provided that when 
tbe judgment, decree, or order has bean revived, or some part of the prio- 
cipa) money secured thereby, or some interest on suoh money has beee 
paid, or some acknowledgment of the right thereto has been given in writ- 
ingi signed by the person liable to pay such princioal or interest or bis 
agent, to the person entitled thereto or his agent, the twelve years shall be 
computed from the date of such revivor, payment, or acknowledgment, of 
the latest of such revivors, payments, or acknowledgments, as the case 
may be.” 

Until 1874 these provisions were confined to decrees of the Chartered 
High Courts, in the exercise of their ordinary civil jurisdiction. Tbert 
was no period of limitation prescribed for execution of decrees of the 
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Privy Council [see ll’/sc v. Jugobundhoo Baboo (l)J. By s. 21 of Act 
VI of 1874 the following words were added to art. 109 of Act iX of 
1871 : “ or any order of Her Majesty in Council." The same words appear 
in art. 180, only inate^id of “any order" it is “an order." It is clear 
to us that the term “revived" must be read in one and the same sense 
in connection with High Court decrees and Orders in Council, and not 
distributivoly as Mr. Woodroffe contends. If we were to confine White, J.’s, 
interpretation to Orders in Council made in suits going up to the 
Judicial Committee from the Higli Court in the exo»cise of its ordinary 
original civil jurisdiction, this incongraons result would follow, that 
whereas such decrees would be subject to twelve years’ limitation, there 
would be no limitation in cases going up from the appellate side, Now 
8. 248 of the present Code is analogous to s. 216 of Act VIII of 1859. 
And in the present case an order was made, after notice as provided 
for in that section, for the execution [560] of the decree. We 
think, therelore, that the present application is not barred under art. ISO. 
Further, it seems to ns that the question now raised is res judicata. The 
very same contentions were raised on the 20th of December 1887 
before the Subordinate Judge which were overruled, and the order was 
that the decree be executed. As there was no appeal preferred against 
that order, it became conclusive Mungul Pershad Dichit v. Grija Kant 

Lahiri (2)j. , , . i > i j- • j 

On the whole, we are of oninion that thisaupeal should be dismissed, 

and we accordingly dismiss it with costs. • • u 

Tottenham, J. — I desire to add that, while fully concurring lu tbo 

Opinion expressed in the judgment just delivered, I would dismiss this 
appeal only for the reason that the objection of the judgment-debtor is 
res j-Mdicaia by the judgment of the Subordinate Judge, dated the -Oth 

December 1887. 

A p M A K Appeal dismissed. 
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PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghicn, JIannen and Shand. and Sir B. Couch 

On appeal from the High Court at Calcutta.] 


Asghar Heza (.PlmnUff) v. Mehdi 

[7th, 8Dh and 166h December, 1892, and 30tb January, 1893.J 

T- A ,,N'UnriQ77> art i^2— Possession, suit for— General practice o/ abiding 

fact~Ev^dence as to ownership of property held benanu, 

rv houBht bv a Mnliomedao father id his lifetime, but held in the 

Two pr^erties Rh subjpct of dispute after his death, 

D»iue of members belonged to his estate, to as to be divisible among 

the question being beneeciaJ interest in 

the his’children who had beeu born of one of hip two wives, 

them belouged other wife. The Courts below decided in favour 

exoludiDg the jnarried. As to one of the properties they concurred 

of Jf*® ^ facts entitling these sons alone, and the Committee preferred not to 
iQ finding , I* aa to ooncurrent decisions on fact. As to the other 

property Cain both the Court s found that there bad been a transfer from the 
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name of the original ftsnamiiar into the name of the wife first married • but 
whereas the first Court found that this change was intended to give her the 
benefioial interest, which thenceforth belonged to her, and to her sons after her 
the appellate Court found that this transfer was simply from one benamidario 
another, although after the death of the mother, the property had been treated 
as that of her sons. Accordingly, as to this the evidence was considered, and 
their Lordships incline.i to the view taken by thefir^t Court. However, the title 
not having been clearly proved, they p'oferredto rest their decision on the posses- 
9ion found. The claimants, and their father before them, having together been 

out of possession for more than twelve years before action brought, limitation 
was an absolute bar. 

[P., 53 P.L.R. J901 ; R., 24 A. 294(2971 = 22 A.W.N. 46.1 


Appeal from a decree (26bb May 1888) of the High Court, affirming 
a decree (13th September 1880) of the Subordinate Judge of Purnea. 

In the suit out of which this appeal arose. Saived Asghar and Saiyed 
Dilawar Reza, the sons of Ahmed Reza by Roushan Bibi, whom ‘he 
married in 1859, sued their half-brothers Haider and Sufdar, sons of 
Ahmed Reza by his other wife Afzulun Nissa. whom be married in 1854; 
and together with them was sued Saiyed Lutf AH Khan, C.l.E., who 
alone contested this claim. The object of the suit was to-have set aside 
a sale by the brothers to Lutf Ali of two estates, one being an eleyen 
gandas share of a zsmindari named Kishengunge, and the other a putni 
makal named Bhata Bhagulpore. The claim, with mesne profits, was 
valued at Rs. 4,70.811. The nlaintiffs sought to establish that, although 
the eleven gandis share stood in the name of Afzulun Nissa, and the 
putni stood in the names of Haider and Sufdar, these estates were, 
in fact, held for Ahmed Reza himself till his death in 1870; 

and therefore formed part of the inheritance left by him and were divi* 
sible equally among all his sons, according to the Mahomedan law as 
applicable to persons of the Sbia 8«ct, to which the family belonged. 
Lubf Ali Khao alotie appeared aad tiled a written answer* mainbaioio^ 
that he had a good title from Haider and Sufdar, who had, on the 
26th April 1876, by two separate zurpeshgi ijaras, leased to him the 
eleven gandas of Surjapur and the putni Bhagulpore, with other 
^ansactioos, transferring their inttresbs in those estates to him. 
The _^bitle of Haider and Sufdar to make this transfer remained the 
^62j question raised on this appeal, in which the second plaintiff, 
Dilawar Reza, took no part, and Lutf Ali having died during the proceed- 
ings, the latter was represented by the first five respondents, Haider and 
Sufdar being only formally in that character. The plaint stated the pur- 
^ase in l-^o^I, at an execution sale, of the eleven gandas share by Ahmed 
Reza in the Ismfarzi” name of Kasim Ali, his mukhtar. who was after- 
wards, in 1852, caused by Ahmed to execute an ikrarnama acknowledg- 
ing this property to be transferred to Afzulun Nissa. It stated that 
Ahmed himself had been, since the purchase, and continued after the 
ikrarmma had bsen male, in possession of the eleven gandas share. It 
alleged that Ahmed purchased on 15bh February 1867, at an execution 
sale, the right, title and interest of the putni Bhata Bhagulpore, in the 
Isrnfarzi. names of Haider and Sufdar, his minor sons, through Abdul 
Karim his mukhtar, and had himself become the proprietor. 

It was stated in Lutf Ali’s written answer that Afzulun Nissa had 
obtained the eleven gandas share on the 11th February 1851, and bad 
continued in possession down to her death, after which Haider asd Sufdar 
had bean in possession, neither the plaintiffs nor Ahmed Reza evir having 
had posaaasioD of any part. That Kasim AH acted as Ahmed’s (mukhtar 
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iu the matter was denied ; and it was alle^^ed that, even if Alimed had 
supplied the money for the purchase, it had been made for the benefit of 
Afzulun Nissa or her sons ; and any possession of Ahmed would have 
been only on her or their account. Lutf Ali also insisted tliat he had 
purchased bo?ia fide after all proper inquiries, and he also relied on the 
suit being barred by limitation. 

The Subordinate Judge fixed issues, including one as to limitation, as 
to the effect of these transactions, and he found as a fact that the nur- 
obases had been made bcna7ni by Ahmed out of his own money. Tlie eleven 
gandas share he found to have been purchased originally in the name of 
Kasim Ali for Ahmed’s own benefit. He found that the ikiat^iaina 
in favour of Afzulun Nissa, though dated 21st August 1852, was not 
registered till 3 854, and was probably executed after the marriage of the 
first wife, who derived benefit from the property, as did her sons also 
after her death. He found in effect (as the High Court afterwards said 
[568] in their judgment) that they, mother and sons, were successively 
in either direct or constructive possession of the eleven gandas share. As 
regards the putni estate, he found that it was purchased in the names of 
Haider and Sufdar and for their benefit ; that Ahmed Keza intended 
from the beginning that the property should be theirs, and that they also 
were directly or constructively in possession. Upon ail the evidence, he 
concluded that the presumption of the property being held benavii for the 
father who found the money did not arise, and that if it did arise it was 
sufficiently rebutted by the evidence of the property having been benefi- 
cially used by Haider and Sufdar, the sons, whom their father intended 
to be the owners. Upon this finding of fact he dismissed the plaintiff’s 
suit. 

An appeal by the plaintiffs was dismissed by a Division Bench of the 
High Court (Norris and Beverley. JJ.) The Judges were of opinion 
that the conclusion arrived at by the Original Court was correct, though 
they did not agree with the Subordinate Judge upon every one of his 
findings or in all the reasoning upon which they were based. They 
found that the eleven gandas share was purchased by Ahmed Eeza 
for himself in the name of his mukbtar, Kasim Ali, not for the benefit of 
Afzulun Nissa, and that when it was transferred into her name, this act 
was simply a transfer from one ocncLtnid.Oit to the name of another. 
Haider and Sufdar, as the Judges found, were not recognized as in posses- 
sion of the eleven gandas share till after the death of Ahmed Heza, whose 
property was managed as a whole; but they found as a fact that, at latest, 
on his marriage with Roushan Jeban in 1859, Ahmed Reza made a gift 
of the eleven gandas share to the sons of Afzulun Nissa, Haider and 
Sufdar. They did not agree with the first Court as to the effect of the 
ikramama registered in 1854 operating as a transfer to Afzulun Nissa, in 
whose favour, however, they found that Ahmed Reza made a gift of the 
property to which it related, in 1859, some years after the date of the 
document. Entering then into the matter of the acquisition of the putni, 
they found that the document of 1st November 1869 was executed by 
Ahmed Reza with full knowledge of its contents ; they referred to revenue 
papers, rent suits, amulnamas, and other documentary evidence, and 
they arrived at the conclusion that [564] the putm Bhafca Bbagulpore 
was acquired by Ahmed Reza for the benefit of Haider and Sufdar, was 
always treated as their properoy exclusively, and was dealt with separately 
from Ahmed Beza’s own share. The above findings as to the two pro- 
perties disposed, in the Court’s opinion, of the claim. The Judges 
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declined to allow the contention t^o prevail that on their finding that 
tOe eleven garnlas share wts given to Afzulun Nissa in 1H59 or 1860, the 
plaintiff should bo declared entitled to two-thirds of the share (admit- 
tedly a ona-fouroh share), which would have devolved upon Afzulun 
Nissa’s husband at the time of her death. They declined to allow this, 
because the plaintiffs had conno into Court alleging that the properties 
claimed wore exclusively the properties of their father Ahmed at the time 
of hisdoath. and distinctly denying that Afzulun Nissa or her sons had 
any beneficial interest in them during Ahmed’s lifetime. This title they 
failed to orovo. They couH not. having failed, be allowed to set up a 
new case. Also there \vas anofcbar reason in this, that the plaintiffs having 
put forward the case that the eleven gandas share never belonged to 
Afzulun Nissa, the question whether Ahmed had ever succeeded to any 
portion of it. as her heir, had never been put in issue, nor bad it been 
tried. They referred to what was laid down in Eshan Ckunder Singh v. 
Shamachurn Bhutto (1). 

Mr. R. V. Doi/ne and Mr. 0. W. iratkoon, for the appellant, contend- 
ed that, in the conflict of evidence, the fact that Ahmed Reza found the 
purchase-money, was the only guide for determining the question for 
whose benefit both the estates, the eleven gandas zemindari and the 
putm, had been held bv the nominal holders. From the use of a benami- 
day's name, no presumption arose in favour of any one other than the 
purchaser, who had found the money for the estate bought — a proposition 
which this Committee had more than once affirmed on the subject of 
benami holdings. There was in this case no presumption that the estates 
were to be held for the benefit of two of Ahmed’s sons only, and no 
sufficient evidence to prove that state of things. The source of the 
money that bought the property was the only criterion of ownership. 
The burden of proof rested altogether on [563] him who claimed 
that the minor sons were to benefit, or that the beneficial owners 
was to be any one except Ahmed himself ; and this burden bad oot 
been discharged by the evidence. Tne documents tended to show that 
Ahmed dealt with the eleven gandas share as his own; no one nlss 
was recorded proprietor, and dakhil kharij was not given to Haider aod 
Sufdar, who wore not entered in the GoUectorata books till after Ahmed's 
death, nor was the name of Afzulun Nissa ; nor was her name used 
in the m.anagemaat. The burden of proof was on the respoodentSi 
who would intercept the property devolving by law on the heirs. A gift* 
if followed by possession, might have resulted from an intention to pass 
the property from the father to the two sons ; but an attempt to show that 
his property held benami for him, passed by a benami transfer, in name oolyt 
to some of his children and nob bo obher.s, and that this arrangement 
operated not until after his death, would be ineffectual according to 
Mabomedan law. As to interference with concurrent findings below, 
reference was made to Uzhur Ali v. Ultaf Fatima (2) ; the Court of olti* 
mate appeal would, where wrong inferences were drawn from the evideno®. 
disregard the concurrence below. That case related to the evidence m 
benami purchases, as to which the principles were equally applicable to 
Hindus and Mahomedans. There was no presumption of an advance* 
meet by reason of the name of a son being used, other than applied whert 
a stranger’s name was usod. Also were referred to Gopee Krist 
V. Gunga Fersaud Gosam (3), Dhurm Das Pandey v. Shama Soondefy 


(1) 11 M.I.A. 7. 


<2) 13 M.I.A. 332 
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De6ia(l), Iviambandi Begum v. Kumlcswan Pershad (2). As to the 
necessity of the delivery of possession to render a gilt operative, Bahadur 
AH V. Dhoman (3), Khajooroonuisa v. Roushan Jehan (4). Macnaghten’s 
Mahomedan Law, 51 ; Baillie’s Mahomedan Law, 529. 

Mr. T. H, Cowie, Q.C., Mr. J. Qrahani, Q.G., and Mr. J. H.A. Bran- 
son, for the first five respondents, ropresontatives of [666] Lutf Ali 
Khan, relied on there having been concurrent findings of fact ;as a 
general result, that neither of the properties in dispute formed at the death 
of Ahmed Rez i a portion of his estate so as to be divisible among his lioirs. 
Both the Courts below had found, in eti'aet, that ho intended that his 
purchase, though made benami, was to be held as a provision for his two 
eons by his wife Afzulun Nissa, and not to from part of his inheritance 
generally. As to the eleven gandas share the case for the respondents 
was that the finding of the first Court, though in detail not identical with 
that of the High Court, was right upon the evidence ; that the transfer to 
Afzulun Nissa bad been of a beneficial interest from the beginning, and 
had been continued, on her death, to her sons. The High Court's finding 
had only altered this as to the time when the interest passed, but in 
effect had confirmed the finding of the lower Court. Indeneudently of 
the reasons of the Courts below, and their views as to the proof of title, 
limitation was a defence to this suit, there not having been any possession 
by the plaintiffs, or by their father, through whom they claimed, within 
twelve years preceding the date of suit brought. In regard to the sub- 
ject of delivery of possession, reference was made to Umjad Ali Khan v. 
Mohutndee Begum (6), and Ameer-oon-Nissa Khatoon v. Abadoon Nissa 
Khatoon (6). 

Mr. R. V. Doyne replied. 

On a subsequent day (January 30bh, 1893) their Lordships’ judgment 
was delivered by : — 

JUDGMENT. 


Lord HobhODSE. — ^This suit relaces to certain interests in the per- 
gunnab of Surjapore, which appears to be an estate of great value. It 
was formerly in the sole ownership of a Mahomedan gentleman named 
Raja Pakruddin. After his death, and after much litigation, it became 
divided into moieties, one known as Kisbengunge and the other as Khagra. 
These moieties have in their turn been the subject of numerous lawsuits 
and arrangements, and have been split up into a great variety of inter- 
ests. The history of the property is very complicated, and it has taken 
[867] up a great deal of attention in the Courts below, and swells the 
bulk of the record. But for the present purpose it is not necessary to go 
further back than the purchase by one Ahmed Reza of the interests now 
in dispute. They are called the eleven gandas and the putm mahal. and 

aach of them is a part of the Kishengunge » i 

Ahmed Reza had two wives. In the year 1854 he married Afzulun 

Nissa, then a very young girl, though capable of bearing children. She 
brought him two sons named Haider and Sufdar. and one daughter Munni 
Bibi. All are living, and are defendants in this suit. In the year 1859 
Ahmed married Roushan Jehan. a lady who was entitled to valuable 
interests in the Khagra division of pergunnab Surjapore. She brought him 


(1) 8 M.I.A. 229 (940). . l A- 160. 

f3) 1 Bel. Rep. 260 and 263 note = 6 I.D. (0.8.) 246. 

(4> 2 0. 184 (197)=3I.A. 291 (307). *6) M.I.A. 517 (544). 

(6) 16 B.L.R. 660«=2 I. A. 87 (98). 
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1893 four SODS, of whom two aradead ; the other two are plaintiffs in the suit, 
JAN. 30. and the eldest, Asghar, is the present appellant. 

P^v • Nissa died in April 1360. Ahmed in April 1870, and Eoushan 

raiVY in the year 1«74. Tbe suit was brought in April 1885 In it the sons 
UOUNClL. Of Koushan claim that the properties in dispute were part of the inheritance 

20 C. S60 which they are entitled to share. Tde children of Afzulun 

/p_Qj_ issa are defendants on the record; but the person who is really 

20I.a! 38= the claim is the defendant Lutf Ali Khan. He states that in 

B Bar. P.C.J. 1883 he purchased tbe properties of Haider and 

283 = 17 who were then recorded as proprietors in the Collector’s 

lod Jnr f’ , were in possession. And be maintains that they were the true 

226. * lawful, as well as the ostensible, owners thereof ; and that the plaint* 

Ills have no title. The plaint charges collusion between Lutf Ali and tbe 
sons of Afzulun Nissa. but the view of both Courts is that tbe whole 
family are in conobination against Lutf AH. 

On the 11th February 1851 one Kassim Ali was declared tbe purchaser 
of the eleven gandas at an execution sale. On tbe 8th April 1854 Kasim Ali 
effected the registration of an ikrarnama, executed by himself under date 
0 21dt August 1852, iu which he declared that the purcbase^DQODey 
was provided by Afzulun Nissa, and that she was the real owner of the 
property. It has been found that the date assigned to the deed is false, 

date is that of tbe registration. This was about the time of 
L663J Ahmed s marriage with Afzulun Nissa ; whether before or after is 
not clearly shown, nor does it seem to be important. The statement as to 
the source of the money is also false. Kasim was the agent of Ahmed, 
who found the money. Afzulun Nissa was very young — “a mere ohild” 
the High Court says,— and wholly without property. Lutf Ali naturally 
enough has striven to support the statements of the ikrarnama, but both 
Courts have found that issue against him. It must be taken that Kasim 
benamidar and Ahmed the real owner of the property before the 8tlt 
April 1854. On that day tbe formal and ostensible ownership was trans- 
ferred by Ahmed’s orders from Kasim to Afzulun Nissa. Whether that 
transfer merely changed one b&namidar for another, orgave a beneficial title 
to the property, is the first question on this part of the case. 

It does not appear that Afzulun Nissa ever bad any separate possession 
or enjoyment of this property, which was managed by Ahmed along with 
his own larger shares till long after his wife’s death. She died in 
1860, being still quite a young woman. Her heirs were her mother# 
her husband and her children. If the dispute had arisen then, and if it had 
appeared that Ahmed’s intention in effectiog the transfer to her was to 
benefit her, tbe Court would have had to consider the question discussed 
at tbe bar, viz., how far the Mahomedan law requires change of possession 
to perfect a gift by a husband to a wife of very tender years. But the 
dispute did not arise till after Ahmed’s death and the Courts have bee®’ 
guided to their conclusions mainly by the events which took place betweo® 
the death of Afzulun Nissa and that of Ahmed. 

In May 1860 a suit was instituted in the name of Ahmed’s second 
wife, Eoushan to recover interests claimed by her in pergunnah Surjaporo* 
This suit was really promoted by Ahmed himself, and conducted at b*® 
cost. It related to tbe Kbagra division of the pergunnah. But the amount 
and details of the plaintiff’s share are described by way of subtracting 
other shares and interests from the 16 annas of tbe pergunnah. In this way 
there is deducted ‘Share of Eaja Syed Ahmed Eeza, 6 annas 1 ganda, and tho 
* right purchased by Syed Haider Eeza and Sufdar Eeza, minor sons o 
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Afzulun Nissa deceased purchaser of 11 gandas, — [569] in all 6 annas 
‘ 12 gandas.” The 6 annas 1 ganda belonged to Ahinod prior to 1851. 
To speak of Afzulun Nissa and her sons as both being purcliasers of the 
eleven gandas was inaccurate, but that does notatTect the value, whatever 
it may be, of the recognition of their title. On this and otiior documents, 
the High Court observe that there was no reason wliy on Afzulun 
Nissa’s death her name should nob have been dropped alcogothor, if the 
property really belonged to Ahmed, and if he wished to treat it as his own. 
The property he held in his own name was many times larger than the 
largest amount of the claims against him. 

On the lObh January 1863, Lxla Kali Sahai, another agent of Ahmed, 
eseouted a deed purporting to sell to Haider and Sufdar a share of the 
eleven gandas, and of other interests in pergunnah Surjapore, acquired and 
left by Afzulun Nissa. Theshare is described as ” theenbire share of Bibi 
“ Mehrun Nissa, mother of the late Rani Afzulun Nissa aforesaid, *as 

44 * 

mother’s share.” This share, it is stated, was pui*chased by Lala Kali Sahai, 
at an execution sale, in pursuance of a decree passed against Mehrun 
Nissa. How the money was provided does not appear. Nobody doubts 
that the whole transaction, whether substantial or only formal, proceeded 
from Ahmed. But the High Court decided that the proceedings recited 
in the deed were real proceedings, there being no evidence to the contrary. 
If so, Ahmed recognized title in Mehrun Nissa, as heir of Afzulun Nissa, 
and, if money was paid, it was paid for getting that title in. 

Id the year 1876 came the transaction of that putni. That estate bad 
been granted by Ahmed and his brother Mahomed to two persons, against 
whose representatives decrees were executed, one in February and one 
in June 1867. The purchases were made ostensibly in the name of Mehrun 
Nissa, guardian and executrix of Haider and Sufdar, minor sons of Ahmed, 
and the sale deed was in favour of Haider and Sufdar. With resnect to this 
purchase also it has been disputed who found the purchase money, and the 
dispute has been decided the same way as in the case of the eleven gandas. 
It must be taken that Ahmed found it. Still remains the question whether 
he intended bis sons to be benamidars or beneficial owners. If the latter 
possession is not as between father and infant son necessary to perfect 
the gift. [570] But the possession of the property is important as 
evidence, and is one of the points much disputed in the case. 

On fehelsb November 1869, Ahmed being ill, but quite competent for 
business, handed to Mr. Campbell, who is termed by the Subordinate 
Judge, Joint- Magistrate and Divisional OfiQcer of the place, a petition relat- 
ing to his property. Mr. Campbell received it, signed it, and had it 
recorded in the Collector’s office. He commences thus : 

" This is a petition filed in person by Raja Syed Ahmed Reza, 

zemindar of pergunnah Surjapore. 

“ For more than a month 1 have been suffering from a sore in 

the mouth. Every one living is subject to death, and hence it is proper to 

make the under-mentioned representations to the Collector of Bberiadangi. 

“ The facts are as follows : That farsightedness and prudence require 
that the paternal and ancestral property should be looked after, and the 
name and prestige of the family should be preserved during my lifetime. 
Whereas in pergunnah Surjapore a 6 annas 1 ganda share of the zemindari, 
besides resumed and unresumed milik lands, exclusively belongs to me, 
and an eleven gandas share of the zemindari of pergunnah Surjapore and 
the putni mahals, and the resumed and unresumed rmltk lands is the pur- 
chased right of the minor sons, Syed Haider Reza and Syed Sufdar Reza. 
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aod [out of] a 1 auua 13 gandas 3 cowris 1 krauts 2^ duuts share of the 
zemiodavi out of 16 aouas 8 gandas have beea decreed to Baui Roushan 
Jehau, it seecus proper that proper mauagecneDt and settlement of those 
properties should be made in the manner following.” 

He then goes on to give directions for management after his death 
by the Court of Wards through a surburakar or manager. As regards the 
properties “exclusively beloogiog to me,” his design is that each of his 
six minor sons shall have an equal share with the others, and that his 
daughter shall have an allowance. As regards the properties now in dis- 
pute, his directions are that the services of Kishan Ghunder Chowdhry 
and another shall be retained, and that the profits shall be remitted to 
Mehrun Nissa, the guardian and executrix of the mioors Haider and 
Sufdar, and applied for their benefit. 

It is not contended that this documsnb was -intended to operate, or 
can operate, as a gift, inter viuos or as a will. But the Court received it 
as a declaration by Ahmed against his own iuterest, and used it as 
throwing a strong light on his inteutions in his prior dealings with the 
properties. 


[571] Ahmed made no further disposition of his property, but died 
intestate, leaving his widow Roushan and his seven children surviving 
him. Soon after his death disputes arose between the two branches of 
the family, and Roushan and her sons left the family-house at Kisben- 
gunge to reside elsewhere in the neighbourhood. The plaintiffs allege 
chat they wore dispossessed of the properties in dispute by their elder 
brothers in July or August 1870, but the Courts have concurred in reject- 
ing that allegation as unproved. There were disputes between Mebran 
Nissa on one side and Roushan on the other as to the true ownership, but 
they were not brought into litigation. It is common ground that Haider 
and Sufdar, or Mehrun Nissa on their behalf, were in possession as early 
as August 1870, and that they or their vendee have ever since remained 
jn possession. 

The plaint was filed on the 6th April 1885. The main defences set up 
were that the plaintiffs had no title and that the suit was barred by 
time. Both depend on the views taken of Ahmed’s intentions and of bis 
actual dealings with the properties. If it were clearly established that 
his wife aod sons were merely benamidars and he the true owner up to his 
death, the time since elapsed would, owing bo the minority of the plaintiffs, 
nob be sufficient to bar the suit. Accordingly, the Subordinate Judge 
addressed himself to the questions of title and possession, and the High 
Court took the same course ; and as both Courts, upon those issues, came 
bo a conclusion adverse to the plaintiffs, they rested their decrees on that 
ground, and gave no formal decision upon the point of limitation. They 
did, however, elaborately discuss the question of fact, whether or no 
Afzulun Nissa’s sons were put into possession in Ahmed’s lifetime, 
found that they were. That fact, when found, was used by the Courts 
as evidence of the defendant’s tiUe. But it is obvious that it might have 
been used in a more direct way bo support the defence of limitation. 1* 
during Ahmed’s lifetime he was out of possession and his sons in, i**®® 
began bo run in their favour against him, and the minority of his hen® 
will nob give them further time to sue. 

It was earnestly contended by Mr. Cowie that the whole decision 
turns upon questions of fact, and that there are concurrent 
favour of the defendants which ought not to be [572] disturbed, or indeed 
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•examined into any farbher. Their Lordships agree that there is no sub- 
stantial question of law in the case, bub in order to see how far the 
•Courts have concurred in their view of the facts, it is necessary bo examine 
precisely what their findings are, and to distinguish between the two pro- 
perties in dispute. It will be cDnvenient bo take thep^^^^i^ first. 

The Subordinate Judge, commenting on a number of facts, finds that 
the purchase of the putni in the names of the sons was for their benefit ; 
that Ahmed Reza intended at the time of the purchase, and thenceforward 
till his death, that the should be theirs; that Haider and Sufdar 

have derived benefit therefrom for about 20 years : and that their benefi- 
cial enjoyment destroys the presumption of benami. He states the dura- 
tion of enjoyment loosely, and exaggerates it somewhat ; but the former 
part of his judgment shows an accurate perception of the actual dates. 
The main facts on which he relies are, Ahmed’s petition of 18G9, Roushan’s 
or rather Ahmed’s plaint of 1860, and a number of zemindari papers 
showing that separate accounts were kept of the pnUii and of Ahmed’s 
own 6 annas 1 ganda. He also states that the plaintiff’s witnesses are 
not truthful ; and he comments adversely on the fact that Kishen Cband 
Chowdhry, who is mentioned in Ahmad’s petition as an important servant 
of the estate, and who is in the service of the plaintiffs, was not called by 
them, though the defendants frequently requested them to call him. 

The High Court find in terms " th-at the putni was acquired. 

“ by Haider and Sufdar, and was always treated as their exclusive pro- 
“ petty.” They rest their judgment mainly on the documents relied on by 
the Subordinate Judge and on the sale deed of 1863. 

Their Lordships have then the first Court and the appellate Court 
concurring in their conclusion as to a question of fact, and upon nearly 
the same considerations. The question, moreover, is one for the decision 
of which familiarity with native families and estates, and with the practice 
of bsTicumi purchases, confers great advantages. Of all classes of questions 
this would be one of the last in which this Committee could be induced to 
depart from the wholesome general practice of abiding by concurrent 
decisions of the Courts below. 

t873] The case of the eleven gandas is not so simple. The Subor- 
dinate Judge finds that Ahmed intended the transfer to Afzulun Nissa 
to be for her benefit, and that she and her sons afterwards derived benefit 
•from it for about 30 years prior to the suit. He considers that Afzulun 
Nissa became owner at the date of the ikrarnama, and be connects it, 
'but only by conjecture and by proximity of time, with her marriage. 

The High Court, on the other hand, think that the transfer to 
Afzulun Nissa was simply a transfer from one henamidar to another. But 
they are so pressed with the evidence of title and of possession furnished 
by the plaint of 1860, the deed of sale of 1863, the petition of 1869, and the 
•zemindari accounts, which have been mentioned before, aided, in their 
ooinion by the form of a rent suit of September 1869, m which Mehrun 
Nissa and her two grandchildren are joined with Ahmed as zemindars, 
=and by the long undisturbed enjoyment after Ahmed’s death, that they 
■cannot resist the conclusion that in some way the property was trans- 
ferred before his death. They connect the transfer with Ahmed’s second 
marriage ; and their finding is that in or about the year 1859 the property 
was given by Ahmed to Afzulun Nissa or her sons, and was thence- 
forward acknowledged and dealt with by him as their property. 
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1893 Their Lordships cannot hod here any such concurrence as would 

JAN. 80. justify them in abiding by tbe ultimate decision in favour of the defend* 

ants as something which ought not to be inquired into, and they have 

accordingly beard tbe case fully argued as to the eleven gandas. They 
Council, are bound to say that they cannot find sufficient evidence of any gift 

to Afzulun Nissa in the year 1859, when no overt act was performed. 
For a gift in the year 1854, when the ikrarnama was executed, there 
is to say tbe least a very plausible case. To the considerations relied on 
by tbe Subordinate Judge two may be added, which assumed some promi* 


283 = 17 
Ind. Jar. 
226. 


20 C. S60 
(P.C.) = 

20 l.&. a8« 

U ' D©Dce during tbe argument here. One is that no explanation can be 
given why tbe ikrarnama should have b^en executed at all, unless there 
was to be a change of ownership. Mr. Doyne frankly stated that he could 
not think of any, and their Lordships do not find any suggested in the 
lower Courts. Mr. Doyne thought it sufficient to argue that, as tbe 
purcbase-money came from Ahmed, the law would presume that he 
was tbe true owner. So it would [574] as between him and Kasim, 
But as between him and Afzulun Nissa the case is quite different. 
Ahmed was tbe absolute owner of an estate held for him by a he-' 
namidar. In that state of things he marries, and, somewhere about the 
same time, directs his henamidar, to effect a transfer of the formal and 
ostensible title to tbe lady. Why should he change bis ? Why 

should he take as benamidar his very young wife instead of his professional 
agent? Tbe Subordinate Judge says that to make in tbe names 

of wife or sons is never considered to be safe. Whether safe or not, nobody 
suggests that it was a probable or desirable change to make. The 
transaction is quite intelligible on tbe theory of a gift, but otherwise it 
remains an enigma. 

Again, Mr. Doyne urged very strongly that Ahmed was alarmed at 
the claims which were being pressed against him, and therefore had a 
strong motive for setting up a benamidar. Tbe High Court as abovo 
mentioned, have been at the pains to show that there could be no such 
alarm in 1860 or afterwards. But supposing that it existed in 1854, what 
is the inference? That Ahmed would be content to interpose a sham 
title of a flimsy description between himself and his creditors ? Or that 
he would make a real provision which would save his wife in case hia 
own fortunes were wrecked ? To their Lordships it seems that the second 
alternative is the more probable. They do not place much reliance on 
these conjectures, which are very speculative, but it seems to them thatr 
however the case is presented, the theory of gift in 1854 affords a moro 
probable explanation of the facts than the theory of a change of benatM^ 

dar. ^ . 

From the above observations it will appear that their Lordships incline 
to the view taken by tbe Subordinate Judge of the true intention of Abmea 
in causing Kasim Ali to execute the ikrarnama of 1854. And then tM 
possession by Afzulun Nissa’s sons, which is cleatly found by both Oouw 
to have existed some time, though the precise beginning of it is uncertaiDr 
prior to the death of Ahmed, may be sufficient to satisfy the rules Of 
Mahomedan law. 

But after all, there remains a good deal of obscurity on tbe question 
of title. Their Lordships prefer to rest their decision on the conclusions 
of the Courts with respect to possession, as to which [579] they 
Bonable evidence. Ahmed, being out of possession, might have brought 
suit to recover it, and to have it declared that the formal title yesMd i 
Afzulun Nissa and her successors was only henami for himself* 
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In re proeschman 

Tne nover would have 

turiu hi, l.r!’ “*y tho time for briugius a suit began to 

hU heir^ ' ^ twelve years beoams an absolute bar to him and 

humbly advise Her Majesty to alUrm the deeree 
appealed from and to dismiss the appeil with costs. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. T. L. misoa «C- Co. 

Solicitor for the respondent : Mr. J. F. Walker. 

C. R. 


20 C. 575. 

REFERENCE UNDER COURT FEES ACT. 

Before Sir W. Comer Petheram, Kt., Chief Justice. 

In the goods op J. T. Froeschman (Deceased). 

[22nd May, 1893. J 

Coitrt Fees Act {VII of sch. 1, art. ll — Ad valorem d«/// o»t Probate — Parties 

married and holding property under the Code Napoleon— Law of Fra)ice —Trust 

property. 

Toe deceased F wts a Biiropsin sabjecl of the Germ.an Ecopire. ITamir* 
ried a lady of Soliagea in Rbenisb Prusi:ia, where the Code Napoleon ia in force. 
There, in ooQtexuplation of the marriage, the parties entered into a contract 
whereby it was provided that '‘chere should bo and rule, univer.sal community 
of his and her present and future moveable and immoveable property," which 
oontcaot placed the parties uuder the law of France respeoting community of 
property between husband and wife* Under that law, a husband and wife have 
an equal interest in the property comprised in the community ; on the death of 
either, the property is divided into two parts, of which one part goes to tbe sur- 
vivor, and the other to the heirs, or to donees under a testamentary disposition. 
Held, that on the death of W only one half of the property was chargeable with 
the ad-vaforc'n duty payable under art. 11 ofs:h. I of tbe Court Fees Ast : 
tbe other half being trust property, which should, under the provisions of s. 19 D 
of that Act, be exempted from payment of such duty. 

CR.« 29 B. 161 (168)=6 B>m. L.R, 652; 33 M. 93 (97) (F.B.) = 4 Ind. Ois. 1064 = 19 M. 
L.J. 591 = 6 M.LT. 286J 

[576] This was aa application for probate, the facts of which are 
stated as follows io the reference of the case by the Taxing officer to 
the Chief Justice : — 

“The deceased was a European subject of the German Empire. 
He married a lady of SoUngen in Rhenish Prussia, where the Code Napo- 
leon is ia force. There, in contemplation of the marriage, tbe parties 
entered into a contract, whereby it is provided that ‘ there should be, 
and rule, universal community of her and his present ^ and future 
moveable and immoveable property.' This contract, which is confirmed 
by the will of the deceased, placed the parties under the law of France 
respecting community of property batween husband and wife. 

“ Under that law a husband and wife have an equal interest in the 
property comprised in the community. So long as both live, the com- 
munity remains ; but upon the death of either, tbe property is divided 
into two parts, of which oue part goes to the survivor, and the othe. 
to the heirs [Floyd's Succession Liwa, p. 45] , or to donees under a testa 
mentary disposition — Code Napoleon. Book III, chap. 11, translation bj 
Hiohard, p. 382. 
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“ As the result, only half the property left by the deceased belonged, 
to him, the other half belonged to bis wife, and is trust property, which- 
should, under the provisions of s. 19 D of the Court Fees Act, 1870,. 
be exempted from the payment of the ad'VCLloTem fee prescribed by 
art. 11 in sob. I of that Act. This question, as connected with the law 
of France, has now arisen for the first time, and as a question of general 
importance, I am required by s. 5 of the Court Fees Act to refer it to- 

the final decision of the Chief Justice. 

“ I would call attention to the case of a Hindu in whose narne alone 
the joint property stood, but who was entitled only to half. On his death 
the surviving brother’s share was treated as trust property — In the goods 

of Brindabtm Ghose (1). ” 

The opinion of the Chief Justice was as follows : — 


OPINION. 

Petheram, C.J. — I agree with the Taxing officer that only half ^9 
property of the deceased is chargeable with the vaZorewt duty payable- 
under art. 11, sch. I of the Court Fees Act. 

Attorneys for the petitioner : Messrs. Carruthers d Co. 

* 

J. V. w. 


20 C. 577. 

[577] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


Padmanand Singh {Plaintiff) v. Ba.io and another {Defendants), 

[6th May, 1892.] 

Bengal Tenancy Ad (VIII of 1885), ss. 101-115— Power of SeitUment Officer to resurw 
and assess lakhiraj land. 

In proceedings under Chapter X of the Bengal Tenancy Act (VIII of 
Settlement OflBoer has no po^ez to resume and assess with rent land whion o» 
been held as lakhiraj. 

In this case, in the course of proceedings under Chapter X of the 
Bengal Tenancy Act (VIII of 1885), the plaintiffs alleged that 7 bigbas 
of land in village Chainpur, pergunnah Uttarkhand, zillah 
their mal lauds, had been wrongly recorded as the brohmutter land of tn 
defendants, whereas the proper amount should be 4 bigbas. They 
that the record should be corrected, and that the 3 bigbas of excess Ian 
should be assessed with rent at the rate prevailing in the district, vie-t 

Rs. 1 5-6 per bigha. j uaAn 

The defendants stated that no mal land of the plaintiff had ne 

recorded as the defendants’ fero/i77tui^cr land; and that the whole , 

7 bigbas of land referred to was tbeir brohmutter land of which they a 
been in possession for a long time. 

It was admitted at the hearing that the defendants had never p 
rent in respect of the lands in dispute. 

• Appeal from Appellate Decree, No. 771 of 1891, against the deome of 
Poresh Nath Banerjee, Subordinate Judge of Bhaugulpore, dated the 14 thoI Jan^/ 
1891, reversing the decree of Baboo Joga Dass Bbuttacharjee, Assist^t oeM 
OfB<'er of Raj Beneli aud Srinagar estates, dated the 8th of January 1890. 

(1) 11 6. L. B. Ap. 39. 
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7 .V.I Settlement Omcer hold that of the land 4 highas wore the 
670/imMiicr land of the defendants, and wore lakhirc.j lands ; the remaining 
o oigbas he held to be mj.1 lands, and assessed them with rent. 

On appeal the Subordinate Judge held that the whole of the 
claim lands of the defendants, and dismissed the plaintitt's’ 

[578] The plaintiffs appealed to the High Court. 

Mr. i?. E. Tividale, (or the appellant. 

6aboo Kali Kissen Se7i, for the respondents. 

The judgment of the Court (Prinsep and Baner.JEE. JJ.) was as 
follows : — 
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20 C. 577. 


JUDGMENT. 

It was found by the Settlement Officer in this case, which has been 
dealt with under Chapter X of the Bengal Tenancy Act, that 4 out of the 
7 bighas of lakhiraj land was held by the defendant under that title, and 
although it was admitted on behalf of the zemindar that at no time has 
he been in receipt of rent of any of those lands, either of the larger tenure 
of 7 bighas, or of the smaller exempted as rent-free, or of the 3 bighas, 
the difference between the two, the Settlement Officer has recorded the 
3 bighas as rent- paying land and made it liable to the payment of 
certain rent settled by him. There is certainly no authority for the 
assumption of such power on the part of the Settlement Officer. The 
only provision of the law under which he could make a settlement of rent 
in respect of excess land is s. 104, and that does not apply to lands held 
by one who is not a tenant in respect of other lands to which they have 
become attached. It seems to us rather that the Settlement Officer was 
assuming to himself the functions of the Civil Court to resume lands 
hitherto held rent-free, but in his opinion as a trespasser. 

The District Judge, however, very properly modified the decree of 
the first Court. He held that inasmuch as the plaintiff had never realized 
rent from the defendant in respect of the lands in dispute, and admittedly 
some lands were lakhiraj, there was no reason to suppose that the remain- 
ing land was not also lakhiraj. However that may be, in the view that 
we take, it was not competent to the Settlement Officer to assess those 
lands with rent. The appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 
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[579] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Beverley. 


Gouri Pattra {Defendant No. 156) v. H. R. Reilt, AND IN HIS 
PLACE Lala Bon Behaey Kapor, Manager, Bordwan Raj 
Estate {Plaintiff).* [30bh May, 1892.] 


Bengal Tenancy Act {VIII of 1885>, ss. 38. 52. sub $, 2. cl. (c), Chap. X, s. lOl, sub- 
s, 3, cl. (a), s. 104. SJtb-s. 3 — Ancient holdiaqs — Additional rent for excess lai ^ — 
Onus of proving lands in excess of area originally let — Permanent deterioration-— 
Liability to additional rent — Duty of settlement- officer. 


Section 104. sub-f?. 2 of the Bengal Tenancy Act is subject to the provisions 
of s. 52 of the Act. 

The mere fact that on a measurement mado by a zemindar under the authority 
of Government given under Chap. X of the Bengal Tenancy Act, it is found 
that the tenants generally are in possession of lands in excess of the areas 
entered in bis zemindari papers and their rent receipts, doss not necessarily 


prove that he is entitled to additional rent for the excess areas. 

Where settlements, or holdings are of very old date and lands are lei out by 
areas ascertained without any accurate survey, but as contained within certain 
recognised boundaries, for insbanoe, by reference bo other holdings, it is incum- 
bent upon the zemindar seeking enhancement of rent very many years after the 
original settlement, to show that the lands held by the ryots are in excess of 
the lands originally let to them in consequence of some enoroaohmsnt or some 
alluvial increment, or that the settlement was made on (be basis of measnre- 
menl and the rates of rent as applied to the area then determined, while on a 
fresh measurement made by the same length of measure it has been found tha 
he is entitled to receive additional rent which by oarelessness or neglect or some 
other cause be bad hitherto lost. 


A liberal interpretation should be put upon the word “ permanently ” in s. 38» 
sub-s. 1, cl. (a), and the word construed with reference to existing oonditioiWi 
It cannot be said that a deterioration is not permanent, only because by the 
application of capital and skill it might be removed. 

In determining the liability to additional rent, the settlement officer 
a. 52, 8ub-8. 2, cl. (c) bound to consider the length of [380] time during wbion 


the tenancy has lasted without dispute as bo rent or area. 

Although only an occupancy ryot can bring a suit under s. 38, the 
laid down in that section ought to be taken into consideration in all proceedings 
for settlement of tent, whatever be the status of the ryot. 


[Rel.. 16 0.L.J. 182=15 Ind. Gas. 332; 10 
O.L.J. 146 = 15 O.W.N. 921=11 Ind. 


C.W.N, 46 (49); R-, 6 O.L.J. 638; W 
Gas. 212; D., 2 G.L.J. 126 (133).] 


This appeal arose out of an application under s. 104, cl. 2 of the 

Bengal Tenancy Act, 1885. t> 

The Court of Wards under g. 101, sub-s. 2, cl. (<x) of the Bengw 
Tenancy Act obtained an order from Government directing proM0 
ings under chap. X of that Act in respect of an estate in the south^ 
part of the district of Midnaporo appertaining to the Burdwan Bai ’ 
As the result of these proceedings it prima facie appeared that the 
held by the ryots were in excess of the areas specified in their rent reoeip 
and in the zemindari papers. Accordingly an application was made and® 
s. 104, sub-s. 2, to the Settlement Officer to settle a fair and 
ble rent in respect of such lands as were in excess of those for whi® 
the ryots were paying rent. The ryots in their petition stated that t e 

• Appeal from Appellate Decree, No. 560 of 1891, against the decree of J* 

Esq., Judge of Miduapore, dated the 296h of Deoembet 1890. reversing 
Baboo D. L. Boy, Settlement Officer of Sujamoota, dated the 14th of April 1890. 
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lan<is bad bddQ beLd in jote sinoo tbo time of their respective ancestors, 
that they had always been in possess-ion and enjoyment of the lands witbin 
their present boundaries, that tliey bad never cultivated any land in 
■excess thereof, and that they bad never exceedel those bound iries. They 
further stated that recently the quality of the lands had seriously d^terio- 
rated, and contended that on a fresh settlement they were entitled to 
a reduction of rent. They also prayed for exclusion oi abiuabs front their 
rents. The Satclement Oflioar tlealo with the cases of all the ryots in one 
judgment. He found that there was a custom prevalent under which, 
according to a certain scale, remissions had invariably besn gr-mted on 
account of fallow land, and that the rents were variable according to this 
scale both by the custom and as part of tbo contract between tiie landlord 
and the tenants, that the holdings of the ryots had never actually been 
measured, and that the areas liad been entered in the zemindavi papers 
not according to any actual measurement, but by guess work. With 
regard to the question whether the land had permanently det-^riorated 
within the meaning of s. 33, sub*s. I, cl. (a) of the Bengal Tenancy Act, 
and the tenants were in consequence C^Sl J entitled to a reduction of rent, 
the Settlement OSicer found that deterioration in the quality of die soil 
of the holdings had been admitted by the landlord s witnesses, untl the 
causes were "stated to be the silting up of the draining^ khal and the 
Kalinga river, and the bad state of the protective ridges which were by 
custom or contract repaired at the cost of the landlord ; that the deierio- 
ratioD had lasted for seven years, had been uniform and was likely to 
continue unless the drainage khals were "thoroughly cleansed of < lie silt 
of years at a vast expense,” and he came to the conclusion that ilie dete- 
rioration was perncanenb within the meaning of the section. Accoidingly 
the Settlement Officer fixed certain rates of rent to be paid by the ryots. 

On appeal the Special Judge held that no custom of remission of 
rent on account of fallow land had been proved. He held the tenants 
were liable to pay increased rent for the excess lands found by measure- 
ment to bo in their possession. He disallowed their claim for reduction of 
rent on account of deterioration of the soil, on the ground that only 
occupancy ryots could put forward a claim under s. 38, and the deterio- 
ration could nob be said to be permanent, as it could be removed. 
Accordingly the Judge directed the Settlement Officer to revise the 
iamabandi record of rights and all other papers ”m accordance with 
his directions. One of the tenants, Gouri Patbra, appealed to the High 

Baboo Mohini Mohun Roy and Baboo 2Iadhabanunda Bysak, for the 

and Baboo Ram Charan Milter, for the respondent. 

The judgment of the Court (PrinseP and Bevebley. JJ.) was as 

follows : — 

JUDGMENT. 

The minor Maharaja of Burdwan, whose estates are under the Court 
of Wards, has, uuder a. 101, sub-s. 2 W of the Bengal Tenancy Ao^ 
obtained an order from Governmeot directing proceedings under chap. X 
of that Act in respect of an estate in the southern part of the district of 

Midnwore^^ujt ji,;, measurameot having prima facK shown that the 
lands held by the ryots are in excess of the areas specified m their rent 
teoeipta and the zemindari papers, an applioation was made under s. 104 
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sub'S. 2, to fehfl Sefctlemenfc Officer bo [582] settle a fair and equitably 
rent in respect of such lands as are in excess of those for which they were 
paying rent. 

The tenants — and there are 159 of them in the case now in appeal 
before us — represented that their lands had been held in jote since the 
time of their respective ancestors, that they had always been in possession 
and enjoyment of the lands within their present boundaries, that they had 
never cultivated any land in excess thereof, and that they had never 
exceeded those boundaries. They also represented that recently the quality 
of those lands had seriously deteriorated, so that in a fresh settlement 
they were entitled to an abatement of rent. 

The Settlement Officer dealt with the cases of all these ryots- 
in one judgment. He found, first of all, that there was a custom 
prevalent under which remissions had invariably been granted on account 
of fallow lands. In the next place he found that it had nob been 
shown that the holdings of these tenants had ever been measured. 
In fact, so far as we can learn from his judgment, he seems to have 
found that there was nothing to show the circumstances, under which 
the holdings or tenures were originally created. He found on the 
landlord's collection papers and on the ryots’ rent receipts that it did 
nob appear that the areas of the several holdings were ever actually 
measured, and he consequently held that these areas were entered in> 
these papers by ''guess work,” that the zemindar did not prove what the 
holdings originally were, or that they contained only the areas entered ia 
his collection papers and in the ryots’ rent receipts. The Settlement 
Officer next proceeded to consider the plea for abatement urged by the 
tenants, that is, whether the quality of the lands had deteriorated. Ho 
found that the deterioration had been practically admitted by the land- 
lord. He says : — “ He (the landlord) could not deny that. In sheer 
despair be files a petition to say that this Court has no power to reduce 
rents under s. 38,” and he disallowed this objection. The Settlement 
Officer accordingly fixed certain rates of rent to be paid by the tenants. 

On appeal, the Special Judge has held that no custom of remission of 
rent on account of fallow lands was proved. As this matter has not 
been discussed before us in appeal, it is unnecessary for us to express any 
opinion on the ground on which the Judge [583] has arrived at 
this conclusion. The Judge has next found that the tenants were liable to- 

pay increased rent on the excess lands found by measurement to be m 

their possession, and be has also found that the rent is payable at Bs. 2-^ 

a bigha. Ha disallowed the claim made by the tenants on account of 
deterioration of the quality of the lands held by them. He has apparently 
admitted that the fertility of the lands has been considerably impaired by 
deposits of sand and inundations, in consequence on the one hand of 
silting up of tidal hhas which have not been excavated for some years past# 
and on the other from defective protection by embankments. But he 
considers that these evils are nob irremediable, aod that consequently a^y 
deterioration resulting therefrom cannot be regarded as permanent. The 
Judge has also commented on the fact that one of the witnesses says that 
in years of deficient rain there are bumper crops, and he says that be has- 
ascertained from the Civil Court ameen that this was what happened 
the past year. He has accordingly rejected the claim for abatement of rentr 
He has given certain other directions on minor points, and directed tnn 
Settlement Officer to revise the jarrvsihandi in accordance with tho* 
instructions contained in his judgment. 
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Two points have been raised before us in second appeal ; first, whether 
the plaintiff, zemindar, is entitled to any enhancement of rent from the 
tenants on account of an increase in the areas of the lands held by them ; 
and, next, whether the tenants are entitled to claim abatement of rent in 
consequence of deterioi'ation in the fertility of their lands from causes 
already stated. 

Now, a tenant is by the Bengal Tenancy Act, s. 52, sub-s. 1, cl. (a), 
declared to be liable to pay additional rent for all land proved by 
measurement to bs in excess of the area for which rent has been previously 
paid by him, unless it is proved that the e.xcoss is due to the addition to 
the tenure or holding of land which, having previously belonged to the 
tenure or holding, was lost by diluvion or otherwise without any reduc* 
tioQ of the rent being made. (This exception does not apnly to the present 
case.) In order, therefore, to establish the liablity of the tenants, it is 
necessary for the zemindar to prove that the lands held by thorn are in 
excess of the areas for which rent has been previously paid. [5843 Sub-s. 2 
declares that in determining this area, the Court shall, if so required by any 
party to the suit (and this, we understand, has been i-equirod by the ryot 
defendants in the present case), have regard to the origin and conditions 
of the tenancy, for instance, whether the rent was a consolidated rent for 
the entire tenure or bolding : next, the length of time during which the 
tenancy has lasted without dispute as to rent or area ; and. lastly, the 
length of the measure used or in local use at the time of the origin of the 
tenancy as compared with that used or in local use at the time of the 
institution of the suit. Section 101, sub-s. 2. under which the zemindar in 
this case claims the settlement of a fair and equitable rent in respect of 
lands held by the tenants in excess of those for which they now pay rent, 
is, in our opinion, subject to s. 52 and its provisions just described. The 
question would therefore be, what are the lands for which the tenants 
are now paying rent ? and next, are their lands held by them in ex- 
cess of such lands ? To determine the first point, it would become neces- 
sary to have regard to the circumstances set out in s. 52, sub-s. 2 
of the Bengal Tenancy Act. The more fact that on a measurement, made 
by a zemindar under the authority of Government given under chap. X 
of the Bengal Tenancy Act, it is found that the tenants generally are in 
possession of lands in excess of the areas entered in his zomindari papers 
and their rent receipts, would not necessarily prove that he is entitled to 
additional rent for the excess areas. There is no evidence that at any 
previous time there has been a measurement of any of these lands, 
and it is admitted that all the holdings are of very old date. In our 
experience, too, in such instances lands were let out by areas ascertained as 
the Settlement Officer has found by “guess work” ; that is to say without 
any accurate survey but as contained within certain recognized boundaries, 
either by reference bo other holdings, and it constantly happens in the 
case of lands such as those in this case that even this description is 
wanting. Settlements made in such a manner would seem to show that 
the object of the zemindars was to settle ryots on the lands and to have 
them brought under cultivation rather than to bo^ particular in the 
description of the lands let. In such a case it would bo incumbent upon the 
zemindar who [385] seeks an enhancement of rent, or. as be would term it, 
a settlement of rent, on excess lands very many years after the original settle- 
ment of the ryots to show that the lands held by the tenants fall within 
that description ; that is to say, that they are in excess of the lands origin- 
ally let to them in consequence of some encroachment or some alluvial 
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incromonfc, or that fch© previous setfelemeab was made oa fche basis of a 
measuremeot and fcbe rates of rant as applied to the area theo determined, 
while OQ a fresh moasurecnenb made by the same length of measure, it 
has been found that he is entitled to receive additional rent which by 
carelessness or neglect or soma other reason he had hitherto lost. On the 
finding of the Settlement Officer that it is not proved that the areas of 
the several holdings were ever measured according to any actual measure- 
ment, but that they wore entered in the zemindari papers by guess work, 
it would be impossible merely on those entries to find that the areas were 
accurately stated, so as to define fcbe exact: extent; of each holding, and 
render the tenants liable fco additional rent for any lands in excess of those 
areas. The J udga has disposed of this part of fcbe case by stating that the 
supposition that fche measurements were originally made "by guess is prima 
facie uoroasocable. We cannot accept this opinion. It is for the zemiQ- 
dar who seeks for a settlement of these lands to show that they are in excess 
of those for which rents are being paid, and to do this, it is for him to show 
what those lands are, what were the terms of the original settlement, and 
whether it was by any, and if so, by what, process of measurement. At 
the highest, he would he entitled to additional rents only by an applica- 
tion of the same process. As we understand fche object of chap. X of 
fche Bengal Tenancy Act, it is to enable landlords and tenants to know 
exactly their relative posit-ions towards one another, and not to disturb 
previously existing relations, unless it can be shown that they have termi- 
nated. The zemindar in this case is bound to show how fche areas in 
fche last settlement with the ryots were ascertained, and that fche ryots are 
now in possession of excess lands and consequently liable to pay additional 
rent therefor. 

Other points have been overlooked ; for instance, in determining the 
liability to additional rent, fche Settlement Officer, is by 8. 52, bound to 
consider the length of time during which fche tenancy [S86] has 
lasted without dispute as to rent or area [s. 52, sub-s. 2, cl. (c)]. None of 
these important conditions seem to have been present to the mind of the 
Judge, while many of them were overlooked by the Settlement Officer. 
We cannot therefore think that the rights of the parties in this import* 
ant matter have been properly determined. 

Next, as to the objection in regard to the deterioration of the ferti- 
lity of lands. 

We are of opinion that fche Judge has fallen into several errors of 
law. No doubt it is only an occupancy ryot who is authorized by the 
Act to bring a suit under s. 38, but the principles laid down in that sec- 
tion ought clearly to be taken into consideration in all proceedings for 
the settlement of rent, whatever fche status of fcbe ryots. Again, we think 
fche Judge is wrong in fche interpretation he has put on fche word “ perma- 
nent.” He seems to think that a deterioration ought not to be held to be 
permanent if by the application of capital and skill the cause of deterio- 
ration might be removed. We are of opinion that a more liberal inter- 
pretation must be put on the word, and that it must bo construed with 
reference to existing conditions. 

No doubt there may not be any deterioration of so serious a character aS 
to permanently affect the land irrespective of any outlay of capital ; but the 
{acts admitted by the plaintiff in this case show clearly that under existicg 
oondidoQS the deterioration must form a serious element of consideration 
in properly determining any rates of rent to be payable by the tenant^ 
And it is for the Settlement Officer to consider, as regards the old rent 
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payable, whether the tenants are entitled to claim any abatement on this 
ground. ^ It will be for the Settlement Oflicer first of all to find whether 
the zemindar has proved his right under s. 52. to obtain additional rent on 
the excess areas, and if this be found in favour of tho zemindar, it will 
then be for the Settlement Officer to determine what are fair and otiuitable 
of rent on such lands. The case must bo returned to the Settlement 
Umoer ID order that he may proceed in accordance with the instructions 
and frame a record of rights ; a settlement should be made accordingly. 

Appeal allowed and case remanded. 


20 C. 587. 

[587] ORIGINAL CIVIL. 

Before Mr. Justice Norris. 

Jaddb Loll Shaw v. Kanai Loll Shaw and others.* 

[8th June, 1893.] 

Practice— A_fid^vit of documents— Sealing up immaterial parts— Stijiciency of affidavit. 

A plaiotifi in bis affidavit of documents objeccod to allowing inspection of 
suob portions of certain account books as be stated did not contain entries relat- 
ing to the matters in question in the suit, and claimed the right to sea] up such 
portions. Upon that affiiavit being filed, the defendant took out a summons to 
consider the sufifioicncy thereof. It was objected that this was not the proper 
mode of prooedure, and that the defendant should take steps when inspection 
was refused. 

Held, that though tecboioally the better way of raising the question would 
have been to take out a summons for production, the course taken by the defend* 
ant might, if preferred, be adopted, and that he was entitled to an order that tho 
plaintiS should make a better and further affidavit showing what parts of the 
documents he claimed to seal up, and the grounds upon which the claim was 
based. 

This was a suit to recover the sum of Rs. 39,598-12 and enforce 
certain personal covenants contained in an indenture of mortgage, and 
the present application related to the sufficiency of an affidavit of docu- 
ments filed by the plaintiff on the 4bh January 1893. 

That affidavit was as follows : — 

“I, Jadub Loll Shaw, at present residing at No. 1. Brojo Gobind 
Shaw’s Lane in the town of Calcutta, the plaintiff above named, solemnly 
affirm and say as follows : — 

1. That I have in my possession or power the documents relating 

to the matters in question in this suit set forth in Parts I and 
II of the schedule hereto annexed and marked A. 

2. That I object to produce the documents set forth in Part II of 

the said schedule hereto annexed, as they are the cause papers 
in this suit. 

3. That I object to allow inspection of such portions of the account 

books, being items 2. 3. and 4 in Part I of the said schedule, 
as do not contain entries relating to the matters in question 
in this suit, and I claim the right to seal up such portions. 
[588] 4. That according to the best of my knowledge, information 
and belief I have not now, and never have had, in my posses- 
sion or power, or in t he possession or power of my attorneys 

• Application in Oiiginal Civil Suit No. 333 of 1892. 
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or agents or attorney or agent, or in the possession or power 
of any other person or persons on my behalf, any acoount, 
book of account, voucher, receipt, latter, memorandum, paper 
or writing, or any copy of or extract from any such documents 
whatsoever relating to the matters in question in this suit, or 
any of them or wherein any entry has been made relative to 
such matters or any of them other than and except the 
documents set forth in the said schedule hereto annexed.” 

Part I of the schedule contained four items, namely, the mortgage 
referred to in the plaint and three books of account, viz., a rokar, a pucca 
jama kharcha, and a khatiyan, and Part II only contained the cause 
papers in the suit. 

On the 21st March 1893 the defendants took oat a summons calling 
on all parties concerned to attend before the Judge in chambers on a day 
fixed therein "on the hearing of an application on the part of the defend- 
ants to consider the sufficiency of the affidavit of the plaintiff” set out 
above. 

The application was adjourned with consent from chambers, and 
came on to be herbrd this day. 

Mr. W. C. Bonnerjee, for the defendants in support of the application. 

Sir G, H. P. Evans, for the plaintiff contra. 

Mr. W. G. Bonnerjee , — The affidavit is insufficient, inasmuch as it 
does not specify what the plaintiff wants to seal up, and it is not, in the 
prescribed form ; seeDaniell’s Chancery Forms and Precedents, 3rd ed., 
No. 1733, p. 929. [Mr. Bonnerjee was here stopped by the Court.] 

Sir G. H. P. Evans . — The complaint is not that the affidavit is 
nob a full and sufficient one, but that we have inserted in it a claim to 
seal up certain portions of the books. That is mere surplusage, and the 
question as to our right to do so would arise on their applying for ins- 
pection, which they have nob done. The application is therefore miscon- 
ceived, as DO question has yet arisen. We have sat out all the documents 
we have, and have made a vague claim that we have a right to seal up a 
portion of the books, bub we have not refused to produce them at the 
[589] attorney's office, and it does not follow that when they come to 
inspect that we shall oven insist on sealing up. The practice to be follow* 
ed in sealing up immaterial parts of documents is laid down in Seeralat^ 
Mukhit v. Ram Surun Loll (l). Rule No. 2o9 of Belchambers’ Rules an 
Orders provides that the objection must be taken in the affidavit, an 
rule 268 provides for a special aoplication being made if the right be not so 
claimed. The portion of the affidavit complained of is mere suporuuityi 
and the defendants have misconceived their remedy. 

Mr. Bonnerjee in reply. — This is the proper way of bringing themat^ 
to the notice of the Court : sea Nicholi v. Jones (2). Tbe point 
raised and decided in the case of Uma Ghutn Khan v. Kanney 
on the 22nd August 1892. The case is unreporbed, but the facts of t a 
case, as appears from the original record, were precisely .similar to 
present case. That case was argued by Counsel and judgment 
reserved. The note of the judgment in the Court minute book *8 
follows : — ** The third paragraph of the plaintiff’s affidavit is 
my opinion sufficient. Technically the better way of raising 
question would have been to take out a summons for 
Bray on Discovery, p. 232. Bub the case of Gar dner v. Irvin (3), ^ 

(2) a H. and M. 683 (591). (3) L.R. 4 Exoh. Piv. 
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the prinoiples of Which the present m^tbal• falls, shows that the course 
taken by the defendant here may. if preferred, be adopted. The plaintiti 
must make a bettor and further atlidavib showing what parts of the docu- 
ments referred bo in the 3rd paiagr-iph of his affidavit he claims to seal 

up, and the grounds upon which the claim is based. lie must also ray 
the costs of this application.” 

JUDGMENT. 

Norris, J. — I will follow the decision of Mr. Justice Hill in that 
uase and make an order in the same terms. 

Application granted. 

Attorney for the plaintiff : Baboo Okhoij Chundcr Dutt. 

Attorney for the defendants : Baboo Gonesh Chundcr Chundcr. 


1893 

June 8. 
ORIOINAIi 

Civil. 

20 C. 587. 
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[590] APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chie/ Justice, and 

Mr. Jjistice Norris. 

Kabil Sardar and others (Defendants) v. Chunder Nath Nag 
CeowDHRY. Executor to the Estate op Raj Mohun Nag 
Chowdhry (PlamliJ).* [7th December. 1892.] 

Bengal Tenancy Act {VIII of 1385) — Occupanci/ ryot transferring part of his holding 
without notice to the landlord— Forfeiture, ground of. 

D was an occupauoy ryot of the piaiatiQ, a 11 aaaas shareholder in a zemin* 
dari, aad uokaown to the pUintif! sold half of his holding to the sods of his 
brother. The plaintifi then sued D for arrears of rent. D pleaded that he could 
not be sued foe tbo whole amount, as he was only in possession of half of the 
holding. Sub.seq neatly to that the rent was paid into the Collectorate by D and 
by bis brother’s sons. In a suit by the plaintiff to eject D and his transferees on 
the ground that D had forfeited his rights by transferring half of his holding. 

Hefd. that under the Bengal Tenancy Act (VIII of 1885) the sale or parting 
with the whole or part of a holding is not a ground of forfeiture. 

[F.,2 O.L.J. 389 ; 1 G.W.N. 162 : 18 O.L.J 257 (259) = 18 C.W.N. 601 *=21 Ind. Cas. 
68 (59) = 19 C.L.J. 313 ; Rel.. 16 O.L J. 139 = 17 Ind. Cas. 125 ; 16 C.L, J. 141 = 
17 Ind. Cas. 126; 23 Ind Cas. 839 ; Not AppK, 17 Ind. Cas. 654; Appl., 1C. 
W.N. 163; R.. 24 C. 152 (153) ; 33 C. 1219 = 10 C.W N. 1033 : 35 C. 470 (475) =7 
O.L.J. 499 = 120. W.N. 636 : 5 C.L.J. 9 (13) ; 9 C.P.L.R. 101 (106) : 11 C.P.L.R. 
22 (24) • 12 0 P.D.R. 160 (161); 13 C.P.L.R 39 ; 15 C.P.L.R. 17 : 1 C.W.N. 160; 
8 C.W.N. 315 (318); 9 C.W.N 134 (140); 15 Ind. Gas. 264 1265); 2 Ind. Cas. 96 ; 
40 C. 870 = 22 Ind. Cas. 4l6;17CW.N 1105 (1106) = 17 Ind. Cas. 603 ; D.. 24 
0. 212 (215) ; 2 C.W.N. 63 ; 4 C.W.N. 679 ; 17 Ind. Cas. 682^ 17 C-W.N. 1101 
(1103).] 

The facts in this case were as follows : — 

The plaintiff was a 14 annas shareholder in the zemindari in which, 
prior to the year 1884, one Delu had a right of occupancy in about 26 
bighaa 16 cobtahs at a rental of Rs. 30. Some time before the year 1884, 
Delu sold half of bis holding bo the first four defendants, sons of his deceas- 
ed brother Kalu. In 1884 the zsmiadar brought a suit against Delu for 
arrears of rent of the land, and Delu met that suit by the plea that half 
the Und had been sold by him to the first four defendants, but since that 
date the rent had been paid by all the defendants into the Collectorate 

• Appeal from Appellate Decree No. 1059 of 1891. against the decree of C.B. Garrett, 
Bsq., Judge of 24-Patg«Das, dated the I4th of January 1891, affirming the decree of 
Baboo Durga Churn Ghoae, Munsil of Basirhat, dated the 30th of June 1890. 
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to the credit of the plaintiff. On the 19th of March 1889, a suit was insti- 
tuted by the executor of the zemindar against the sons of Delu and Kala 
to recover khas possession of the whole of the 26 bighas 16 cottahs, on the 
ground that the sale and transfer by [591] Delu to his brother’s sons of 
the possession of half of the land comprised in the bolding worked a forfei- 
ture of the entire tenancy. The Munsif gave the plaintiff a decree for so 
much of the land as was sold by Delu to defendants one to four, but dU* 
missed the suit as to the rest of the land. Tbe District Judge gave the 
plaintiff a decree for possession of the whole of the land, on the ground that 
a sale of a moiety of a tenure worked a forfeiture of the entire holding. 
From this decision the defendants appealed to the High Court. 

Baboo Bkowani Ckaran Dutt, for the appellants. 

Baboo Nilmadhub Bose, for the respondent. 

Baboo Bkowani Charan Dutt, for the appellants. — The plaintiff should 
□ever have got a decree either for a part or for the whole of the holdiug. 
There is nothing in the Bengal Tenancy Act which says that the transfer of 
a holding by an occupancy ryot shall work a forfeiture of his holding. Sec- 
tion 25 gives two instances where an occupancy ryot may be ejected by 
his landlord, but this case does not come under that section. This 
is not a case of abandonment under s. 87. The mere transfer of a tenure 
not transferable by the custom of the country does not give the zemindtf 
a right to actual possession of it so long as the rent is paid by the recorded 
tenant. Tbe case of Narendra Narayan Roy v. Ishan Chandra Sen (1) 
does not govern this case, for that case was decided on Bengal Art 
VIII of 1869, s. 6, which Act has been repealed, and in that case the sale 
was to a stranger of the whole holding, and there the ryot abandoned hie 
bolding and bis interest had ceased — Debiruddi v. Abdur Rahim (2) ; bub 
in this case there has been no abandonment, and the interest still exists. 
The Bengal Tenancy Act is the Act by which cases of this nature are now 
governed, and had the Legislature intended that a transfer of an occu- 
pancy holding should work a forfeiture of the holding, they would have 


expressly said so in the Act. 

Baboo Nilmadhub Bose, for the respondent. — This case is governed by 
the case of Narendra Narayan Roy v. Ishan Chandra Sen (1) for there it w 
distinctly laid down that “ a right of [592] occupancy which a ryot has 
under Bengal Act VIII of 1869, s. 6, is not transferable.” Though tbst 
Act has been repealed by the Bengal Tenancy Act, still the latter Act is 
based on tbe former, and the decision under tbe former Act is still good law. 

The original holder was Delu and be sold to Kalu’s sons. They 00 ^" 
tainly should be treated as trespassers, for Delu, in selling to his nephe^ 
without tbe consent of his landlord, abandoned his rights as regards their 
shares, and clearly comes under s. 87 of the Bengal Tenancy Act.^ The 
plaintiff being a fractional co-sharer can certainly eject a trespasser ^ 
spect of his own share — Hulodhur Sen v. Gooroo Dass Roy (3), Radha 
sad Wasti v. Esuf (4), Narendra Narain Sinn Ghowdry v. Moran (5). * 
right to eject a tenant who transfers his holding without tbe landlor 
consent is a right which the landlord enjoys not under the Bent Ao^ 
but under, so to speak, tbe common equitable law of the country. A 
Tenancy Act is only a consolidation of the former rent Acts, ana ^ 
transfer was made before the Tenancy Act came into ^°noy 

it worked a forfeiture, that forfeiture was complete before the Tenan^ 


( 1 ) 13 B.L.R. 274 = 32 W.R, 22. 
(3) 20 W.R. 126. 


(4) 7 0. 414. 
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Aot came into force. In the case of Dehiruddiv. Ahdicr Rahim il), 
■Wilson, J„ held that when under the old law a denial of a landlord’s 
<title worked a forfeiture, and such denial took place before the pass* 
ing of the Bengal Tenancy Aot, the case was nob affected by the Act, but 
must bo governed by the old law. So also in this case the Tenancy \ct 
does not affect it, as the sale took place before the Act was passed in 
1885. It is clear as regards the moiety sold to the sons of Kalu that 
Belu entirely severed bis connection with that moiety, and the land- 
lord had every right to enter on that moiety. The sale of the moiety 
works a forfeiture of the whole tenure, for, if not, the tenant could by 
simply selling a part of his tenure force on the landlord a partition of the 
holding, which it is settled he is not entitled to do. If occupancy ryots 
are permitted to sell and transfer their holdings or parts of them without 
notice to the landlord, the result must be endless confusion and hardship 
to the landlord. 

[593] The judgment of the Court (Petheram, C.J.. and NORRiS, 
•J.) was as follows : — 

JUDGMENT. 

The plaintiff is the owner of 14 annas of a zemindari in which, prior 
■to the year 1884, a person named Delu had a right of occupancy in about 
26 bighas 16 cottahs, at a rental of Bs. 30, and before that year Delu 
sold half of his holding to the defendants one to four, the sons of his 
deceased brother Kalu. In 1884 the plaintiff brought a suit against Delu 
ior arrears of rent of the land, and in answer to that suit Delu pleaded 
that half the land had been sold by him to the defendants one to four, 
and that they were in possession of it. What the result of that action was 
•does nob appear, 'out we are told by the plaintiff's pleader — and I under- 
stand that the statement is not disputed by the defendant — that since 
that time no rent in respect of this holding has been accepted by the 
plaintiff from any one, but that as it has become due, the rent of the 
-entire 26 bighas 16 cottahs has been paid into the Collectorate to the 
credit of the plaintiff in the name of Delu or of the defendants Kafiludbi 
end Kaaimudi, who are his sons and now represent him, as he has died 
since 1884. 

It is found that there is no local custom by which this holding is 
transferable. 

The present suit was brought on the 19th of March 1889 bo recover khas 
possession of the whole of the land by the zemindar, on the ground that 
the sale and transfer of the possession of half of the land comprised in the 
holding by Delu to bis brother’s children worked a forfeiture of the entire 
lienanoy. 

The Munsif gave the plaintiff a decree for so much of the land as was 
sold by Delu to the defendants one to four, but dismissed the suit as to 
ithe rest of the land. The District Judge has decreed the suit as to the 
whole of the land, on the ground that the sale of the moiety worked a 
‘forfeiture of the entire holding. 

The defendants have appealed and contenned that the entire suit must 
fail, as neither Delu nor his representatives have abandoned the bolding, 
^and that the zemindar can only obtain khas possession of the land for one 
of the causes mentioned in the Bengal Tenancy Act, of which parting 
with possession of the land is not one. In my opinion this contention 
enust prevail. 
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[594] The reason why the zemindar is entifcled bo obtain khas pos- 
session of the land of a holding which has been sold, and of which posses^ 
sion has been given to the purchaser, is fully explained in the judgment of 
the Full Bench in the case of Narendra Narayan Roy v. Ishan Chundra 

(1), and is that the sale and transfer of possession to the purchaser 
conveys no title to him. and as the ryot has left the holding and disclaims 
any interest in it, he must be held to have abandoned it, and the land 
remains a piece of land within the zemiodari, to which the person in 
possession has no title, and which has been abandoned by the owner. It 
is evident that it is essential to such a case that the owner of the land, i.e.^ 
the ryot, must have abandoned it altogether, as, if be has not, he is the 
person entitled to possession of it, and it is of course not sufficient to enable 
him to succeed for the zemindar to prove that the person who is cultivat- 
ing land has no title to it ; be must show that the ryot’s interest baa 
ceased, or that he is entitled to eject the ryot for one of the reasons men- 
tioned in the Bengal Tenancy Act. This was clearly decided in the case 
of Debiruddi v. Abdur Rahim (2). 

In the present case, so far from having abandoned the holding, the 
ryot and bis sons since his death have paid the rent of the whole into the 
Collectorace, and they have themselves always cultivated a portion of it, 
and the sale or parting with possession of the whole or part of the holding, 
is not made a ground of forfeiture by the Tenancy Act. 

For these reasons I think that the Courts below were wrong ia 
decreeing the suit or any portion of it, and I think that the appeal mast- 
be decreed, and the suit dismissed with costs in all the Courts. 


C. S. 


Appeal allowed. 


20 C. 595. 

[595] APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice^ and 

Mr. Justice Norris. 

Ali Ahammad Sirdar {Defendant No. 1) v. Bepin Behari Bose ani> 

OTHERS {Plaintiffs).* [22Dd December, 1892.] 

Bengal Tenancy dct {VIIJ of 1885), s. 150 — Admission of rent due to landlord. 

Section 150 of the Bengal Tenanoj Act is highly penal in its character 
canDot be put in force agaiuet a defendant, unless he haa inteutionallj admits 
money to be due and has not paid it.: ^nd such admission must be in the action* 

Under the oiroumstances of this case it was held that the defendant bad made 
no such admission* 

The facts of this case were as follows : — Bepin Bebari Bose 
others sued Munshi Ali Abammad Sirdar to recover the sum of Bs. 40A 
for arrears of rent of a bolding with cesses and interest. The plaintiff 
stated that the rent, together with cesses and interest for the years 1293, 
1293, 1294, aud 1296 (1885 — 88), had not been paid, that therent 
payable by certain instalments, and that the cause of action arose at th& 
expiration of each year and at the lapse of each instalment. The plaloj 

• Appeal from Appellate Decree No. 1389 of 1891, against the decree of 
Koylasb Chunder Mukerjee, Subordinate Judge of Khulna, dated the SSnd of Ha7 * 
affirming the decree of Baboo Upendro Chunder Ghose, Munsif of Blhulna, dated W* 
10th of May 1690. 

(1) 13 B.L.R. 274 = 22 W.R. 22. (2) 17 0. 
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one of the year 1295 (llfch April 1889), 
and 61ed on 2nd Bysakh 1296 (llth April 1889). The defendant hied his 
■written statement on llth Assar 1296 (21th June 1889), in which he 
denied that the rent was payable by instalments as stated by the plaintiffs, 
and submitted that the rent for 1295 could not be sued for before the 
year had expired. The defendant also stated that the rent for the years 
1292, 1293, 1294 and part of 1295 had already been collected by the agents 
of the plaintiffs, and filed dakhilas given to him by the agents. The case 
came on for healing before the Munsif of Khulna, and he refused, under 
s. 150 of the Bengal Tenancy Act, to hear evidence adduced by the defend- 
ant to support his plea of payment, as ho had not paid the rent admit- 
ted by him into Court. The defendant theu put in a petition asking for 
one day’s time in order to [596] pay in the admitted amount. The Munsif 
refused to allow time, and gave the plaintiffs a decree for the full four years’ 
rent without hearing any evidence on behalf of the defendant in support of 
his assertion, that the whole of the rent for the first three years bad been 
satisfied by payment. On appeal the Subordinate Judge supported the 
Munsif’s decision. The defendant then appealed to the High Court. 

Baboo Nolini Ranjan Ghatterjee, for the appellant. 

Baboo Jogesh Ghunder Dey, for the respondents. 

The judgment of the Court (PetHERAM, O.J., and NORRis, J.) was 
as follows : — 

JUDGMENT. 

This was a suit to recover a sum of Ks. 402 as being due from the 
defendant to the plaintiffs for rent of a holding with cesses and interest. 

Paragraphs 3 and 4 of the plaint state the claim as follows : — 

3. " That the rent of the said jama from the year 1292 to 1295, 
together with interest and cesses, amount, as per account given below, 
to total of Es. 402, and is justly due to the plaintiffs, and that the defend- 
ants have not paid the same even on repeated demands. 

4. “ In the disputed mehal it is the practice to pay the rent according 
to the following instalments, viz., half-anna share of the entire rent in the 
month of Bysakh, half-anna in Jeit, one anna in Assar, 2 annas 6 gundas 
in Srabun, 4 annas in Bhadro, half-anna in Assin, faalf-anna in Karbik, 3 
annas 6 gundas in Aughran, 2 annas in Pous, half anna in Magh, half-anna 
in Palguo, and the rent is paid accordingly. The cause of action arose at 
the expiration of each year and at the lapse of each instalment.” 

The schedule of accounts is as follows : — 


Ybab. 

Rent. 

Cess. 

Interest 

Total. 

Amount 

paid. 

Outstand- 

ing 

balance. 


RS. 

A. 

p. 

Rs. 

A. 

P. 

RS. 

A. p. 

RS. A. P. 

Rs. 

A. 

P. 

Rs. A. P. 

1299 

245 

0 

0 

16 

13 

6 

47 

11 0 

309 4 6 

167 

0 

0 

142 4 6 

1993 

245 

0 

0 

16 

13 

6 

6 

S 0 

268 2 6 

246 

0 

0 

23 2 6 

1294 

245 

0 

0 

16 

13 

6 

12 

8 0 

274 5 6 

162 

0 

0 

112 5 6 

1295 

245 

0 

0 

1 16 

13 

6 

13 

6 0 

275 3 6 

151 

0 

0 

124 3 6 

• 

980 

0 

0 

67 

6 

0 1 

79 

10 0 

1,127 0 0 

726 

0 

0 

402 0 0 


[ 597 ] The verification of the plaint was signed by the agent of the 
plaintiff on the 30th of Choit 1295, that being either the last or the 
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last day but one of the year. Tbe plaiut was filed on the 2nd of 
Bysakh 1296, the second day of the year. 

Tbe defendant, on tbe 24th of June 1889, equivalent to the 11th 
Assar 1296, filed his written statement, paragraphs 4, 6 and 7 of which 
are as follows : — 

4. In the mebal connected with the suit, it is not the practice to 
pay the rent according to instalments stated by the plaintiffs, or by any 
system of instalments. Under such circumstances, the suit for recovery 
of rent for the entire year 1295, before the expiration of the said year, 
cannot proceed. 

6. “Tbe practice being to realize the rent of the mehal connected 
with the suit through agents, the said agents have collected the entire 
rent for the years 1292, 1293, 1294, and a portion of the rent of the year 
1295. I file herewith thedakhilas granted to us by the said agents. The 
other dakhilas will be filed through agents. 

7. “ The plaintiffs* claim for cesses and interest is excessive.*' 

The cause appears to have been tried before the Munsif of Khulna on 
the 10th May 1890, and from tbe judgment I gather that the defendant 
offered evidence in support of bis plea of payment, but that it was rejected 
by tbe Munsif, who says : “ As to the first point, the defendant has not 

paid his admitted rent into Court : he is not entitled to be heard as to his 
plea of payment therefore under s. 150 of the new Kent Law : ” and that 
upon that tbe defendant put in the following petition : — 

“ I, defendant Munshi Ali Ahammad Sirdar, beg to state that in the 
suit brought by the plaintiff, Baboo Bepin Bahari Bose, he having sued for 
rent for the year 1295, which has become due, I want one day's time for 
payment of the said amount of rent. It is therefore prayed that the Court 
may be pleased to grant me one day’s time for payment of tbe said rent. 

Dated the 10th May 1890. 

Munshi AH Ahammad Sirdar.” 


This was refused, and judgment given for the plaintiffs for the rent of 
all the four years without hearing the defendant's evidence [S98] in support 
of his assertion, that the whole of the rent for the three years had been 
satisfied by payment. On appeal, tbe Subordinate Judge supported the 
Munsif’s view, and the question we have to consider is whether, on these 
facts, the defendant admitted that he owed the plaintiff the rent for 1295 
when the action was brought, and by not paying that into Court has for- 
feited his right to show, if he can, that he has satisfied the claim for the 
whole of the years 1292, 1293, and 1294 and part of 1295 by payment. 

Section 150 of the Bengal Tenancy Act provides that whan a defend" 
ant admits that rent is due, but pleads that the amount claimed is m 
oxoess of the amount due, his plea shall not be beard, unless be pays into 
Court the amount which he admits to be due. There can be no doubt 
that the admission intended by the section must be an admission in thfl 
action, — in the present case an admission in the written statement, as that 
was the only admission in the action which was before tbe Munsif when he 
refused to allow the defendant to give evidence in support of his plea of pay* 
ment, and when he commenced to write his judgment on the 10th of M®/ 
1890 ; and the only question is whether the written statement oontain 
an admission that a portion of the rent for 1295 was due at the oom- 
mencement of the suit, and that the defendant had then no answer to t ^ 
plaintiff's claim for that money. It is clear that the defendant had no m 
tention of making any suoh admission ; but it is said that, as the year l^® 
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had expired when the plaint was filed, the statement in paragraph 4 of the 
written statement, that the rent was not payable by instalments, and that 
no part of the rent of 1295 was payable until the expiration of the vear, 
does not show that the rent for that year had not become due ; and that the 
statement in the plaint that the rent for 1295 was due when the suit was 
brought, is not denied, and so must be taken to be admitted ; and, if so, 
the defendant has admitted that the rent for 1295 was due when the plaint 
was filed, and is liable to the penalty imposed by s. 150. I do not think so. 
For the purpose of ascertaining whether anything is admitted to be due 
and payable by this written statement, the whole of it must be taken into 
consideration, and, further, must be assumed to be true. The claim is for 
a sum of Ks. 402 made up of four yearly balances, particulars of which are 
given in the schedule to tbe plaint. The defendant in [599] his written 
statement says that the whole of the rents for the first three years and 
for a portion of the fourth, 1295, have been paid, that the account is not 
correct as the claim for cesses and interest is excessive, and that the rent 
of 1295 was not due when the suit was brought. Gfow this can be said 
to be an admission that anything was payable at tbe time the action was 
brought I quite fail to understand, or even if the statement that tbe rent 
of 1295 was not due be struck out, there is still a statement that the whole 
of the rent for 1292, 1293 and 1294, and part of 1295. has been paid, and 
that the amount claimed is not due, as the interest and cesses are excessive. 
Section 150 is highly penal in its character, and I do not think can be put 
in force against a defendant unless he has intentionally admitted money 
to be due and has not paid it. 

For these reasons, I am of opinion that defendant has not in this case 
admitted that any money is due from him to tbe plaintiff within tbe 
meaning of s. 150, and I think that the judgment must be set aside and 
the case sent back to the Munsif, who will replace it upon his file and try 
the issues according to law, taking such evidence upon them as tbe parties 
may think fit to produce. 

I think that all the costs in all Courts up to this time should abide 
the ultimate event of the litigation. 

c. 8 . Appeal allowed an! case remanded. 


20 C. 899. 

APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Banetjee. 

Gtjr Buksh Lall and others {Judgment-debtors) v. Jawahir 
Singh and others {Decree-holders and Auction-purchasers).* 

[5th January, 1893.J 

Bale in execution of decree^Setting aside saU— Material ^regularity— In^eg 
price Substantial injury — Cit>iZ Procedure Code {Act XIV of I882)i e. 811. 

The relation of oauea and effect between a proved material irregularity and 
inadequacy of price may either be established by direct evidence or be inferred, 
where such inferenoe is reasonable, from tbe nature of the irregularity, and the 
extent of tbe inadequacy of price. 

Where, upon an application to set aside a sale in execution of a decree, the 
material irregnlarity in the publication and conduct of tbe sale complained of, 

• Appeal from Order, No. 323 of 1892, agaioet the order of Baboo Sham Ohand 
Dhor, Subordinate Judge of Gaya, dated the 8ih March 1692. 
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was the notifying of an incumbrance which did not really exist, [600] and which 
must, in the ordinary course of things, lower the value of the property, held, 
that it may fairly be inferred that the irregularity in the conduct of the sale 
was the cause of the inadequacy of the price. 

Macnagh'en v. Mahabir Pershad Singh (1) and Lala Mobaruk Laly. The 
Secretary of State for India in Council (‘i) referred to. 

[Rel., 6 C.W.N. 836 (838) ; R., 21 C. 799 (806) ; 24 0. 291 (293) ; 30 0, 1 (9) ; 31 0. 
815 (819) = 8 C.W.N. 686 ; 19 M. 219 (228) ; 22 M. 440 = 9 M.L.J. 190.] 

This appeal arose out of an application by the judgment-debtors to 
set aside a sale in execution of a decree on the ground of material irregu- 
larity in the publication and conduct of the sale, and of tbeir having sus- 
tained material injury by reason of such irregularity. 

The properties forming the subject-matter of the execution sale com- 
plained of had been mortgaged by the judgment-debtors in favour of 
Jawahir Singh and others, the present decree-holders, and also in favour 
of Kerat Singh and others. These mortgagees brought suits upon their res- 
pective mortgages, and the suits were decreed on one and the same day, 
and the decree now under execution, amongst other things, directed that 
in the event of the monies due to the two mortgagees not being paid, the 
said mortgaged properties should be sold, and the sale proceeds, after de- 
ducting the costs of sale, should first of all be paid to the plaintiffs in the 
two suits. At the time of the sale, however, the Nazir recorded, in the 
heading of the memorandum of sale bids, the following note: — ** Be it 
known that the property is mortgaged in the case of Kerat Singb, decree- 
holder,” and there was evidence on the record, which the Court below 
did not disbelieve, that at the time of the sale the Nazir verbally notified 
the existence of the above-mentioned mortgage. 

The Court below held that there was no material irregularity in the 
publication and conduct of the sale, and that the judgment-debtors bad 
failed to show that they had sustained any injury by the sale, and it, 
accordingly, rejected tbeir application. 

From this decision the judgment-debtors appealed. 

Baboo Saligram Singh and Baboo Mahabir Sakai, for the appellants. 

Mr. Q. Gregory, Moulvi Mahomed Yusuff, Baboo Umakali Mukerjh 
and Baboo Karuna Sindhu Mookerji, for the respondents. 

JUDGMENT. 

[601] The arguments are sufficiently set out in the judgment of the 
Court (PiGOT and Banerjee, JJ.) which, after stating the nature of the 
appeal and the decision of the Court below, continued — 

Against the order rejecting their application, the judgment-debtors 
have preferred this appeal, and it is contended on their behalf — 

that the sale having been held, with notice of Kerat Singhs 
mortgage, when it was clearly intended by the decree under execution that 
it should be held free of that mortgage, the Court below ought to have set 
aside the sale as illegal and invalid ; 

Secondly, that at any rate the Court below ought to have held that 
the oiroumstanoe, set out above, constituted a material irregularity in the 
oonduot of the sale ; 

Thirdly, that the Court below ought to have held upon the evidence, 
that the judgment-debtors had sustained substantial injury by reason of 
snob irregularity. 


(1) 9 0. 666. (2) 11 0. 200. 
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The first coebenbioD is based upoD the following facts: — 1893 

(After stating the facts of the case as abovo given, the judgment Jan. 5. 
eontinued) — 

Now it is clear from the terms of the decree thnt the sale directed Appel* 
by it was intended to be free of the mortgage to Korat Singh, and it is LATE 

equally clear that the effect, if not the intention of the notification of OlviL. 

Herat Singh’s mortgage at the time of the sale, must have been to lead 

intending purchasers to think that the sale was subject to that mortgage. 

And if that was so, the sale took place in a manner which was contrary 
to the obvious intention of the decree. 

It was argued for the respondents that it was not shown that the 
Nazir read out at the time of the sale what was written in the heading 
of the memorandum of sale bids. But there is evidence on the judgment- 
debtors’ side, which has not been disbelieved by the Court below, and which 
we see no reason for disbelieving, showing that the mortgage of Kerat 
Singh was notified at the time of sale. Then, again, it was argued that 
even if it be held that the Nazir proclaimed what was written in his proceed- 
ing, it was, as the Court below has observed, only the statement of a fact, 
and was not calculated to lead any one to suppose that the sale was subject 
frO [602] Kerat Singh’s mortgage ; and that it the statement had not been of 
ft harmless character, two of the judgment-debtors, who are shown to have 
been present at the time of the sale, would never have allowed it to go 
unchallenged. Bub we are unable to accept this argument as valid. What 
was proclaimed by the Nazir was. it is true, the statement of a fact; but 
it gave only half the fact, and not the whole of it : which was, that the 
properties were mortgaged to Kerat Singh, but were put up to sale free of 
his mortgage ; and the proclaiming of the former part of the full statement 
without the latter was evidently calculated to mislead. Then, as to the 
inference to be drawn from the presence of two of the judgment-debtors, the 
evidence is not precise as to whether they were present when the sale 
commenced and the Nazir notified the existence of Kerat Singh’s mortgage, 
and their is nothing to show that they had any reason to suspect or antici- 
pate any misdescription by the Nazir which would render their presence 
ftt the very commeuooment of the sale probable. 

The sale then with notification of Kerat Singh’s mortgage was. in our 
opinion, held contrary bo the obvious intention of the decree ; and the 
’question is whether it was for that reason absolutely illegal and invalid. 

We are inclined to think it was. When a decree orders sale of property and 
•directs, either expressly or by necessary implication, that the sale should 
■be held in a certain way, non-compliance with such direction is something 
more than an irregularity, and would, in our opinion, render the sale 
absolutely illegal and invalid by reason of its being held contrary to the 

only warrant for it. , , n . • ,. 1 . • 

Bub even if it was nob so. still, as urged by the appellants in their 

second contention, the facts noticed above would certainly constitute a 

material irregularity in the conduct of the sale. 

It remains, then, to consider the question raised m the third con- 
tention of the appellants, namely, whether it has been shown that they 
have sustained substantial injury by reason of the abovementioned 

*"®®Now? &ough the appellants have not given any sufficient and satis- 
•laotory evidenoe of the value of the property sold, that adduced for the 
respondents, namsly. the eyidenoe given hy their witness Sheo Sahay, who 
*id at the sale for his nnole, the anotion-purohaser, [603 J clearly goes to 
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show that the properties, taken in the aggregate, sold for a very inadequate^ 
prioe. The documentary evidence adduced for the respondents goes to show 
that the different portions of the mebal in question (DariapurJ sold at the 
rate of Bs. 250 per dam. According to the last-named witness^ 
though that was the former rate of value, there has been a deterioration 
of the property since the last three years owing to deposit of sand, and the* 
rate now ranges between Ks. 175 and Rs. 225 a dam\ accepting the wit- 
nesses’ statement as to deterioration of the property, but taking, as we 
think we may fairly do, the higher of the two reduced rates given by him 
for the correct rate, the value of the shares sold, that is — 

17 kauris 15 bauris kaoha, or about dams pucca. 


5 annas 4 pie 

do. 

or 

26ff 

99 

1 anna 18 dams 

do. 

or 

9i 

) 1 

and 1 anna 9 dams 

do. 

or 

7i 

9t 


would be about Rs. 9.815, and the total price fetched at the sale is only 
Rs. 6,055, which is certainly inadequate. 

Witb reference to this evidence the Court below in its judgment 
observes: — But it will be seen that all the tahtas of Dariapur are not 
equal, and presumably, therefore, the witness in making that statement 
was referring to some of them.” The witness, however, does not offer 
any such explanation, and the observation of the Court below does not 
appear to be sufficiently warranted by the evidence. 

Then there arises the question whether there is anything to show 
that the inadequacy of price was occasioned by the irregularity com- 
plained of. The appellants have adduced some evidence to show that it 
was ; but wo are not prepared to accept that evidence as suflSoiently 
reliable, especially when the Court below has disbelieved it. That being 
so, the case oiMacnagkten v. Mahabir Perskad Sing (1) might be relied 
upon by the respondents as showing that the appellant's case under s. 311 
of the Code of Civil Procedure must fail. But though at first sight that 
case might seem to lend some support to such a contention, yet, as 
L604J pointed out by the majority of the Full Bench in Lala Mobaruk 
Ual Y. The Seci'etary of State in Council (2) their Bordships of the Privy 
Council did not, in that case, intend to lay down anv positive rule appU* 
cable to all oases. All that was held in that case was that the mere fact- 
of inadequacy of price and the existence of an irregularity being sbowit 
would not be sufficient in every case to warrant the inference that the 

one was the cause of the other, and that in the case before their Lord- 

ships there was nothing to justify the conclusion that the inadequacy of 
price was occasioned by the non* statement of the revenue in tbesalfr 
proclamation. The relation of cause and effect between a proved mato^ 
rial irregularity and inadequacy of prioe may either be established by 
direct evidence or be Inferred, where such inference is reasonable* 
from the nature of the irregularity and the extent of the inade- 
quacy of price. In the present case, seeing that the irregularity 

complained of was the notifying of an incumbrance which did not really 
exist, and seeing that such a notice must, in the ordinary course of 
things, lower the value of the property sold, and observing that the pro- 
perty really worth Rs. 9,800 was sold for only Rs. 6,055, we think 
may fairly infer that the irregularity in the conduct of the sale was th^ 
eacse of the inadequacy of the price. 

(1) 9 0. G56. (3) 11 0, 900. 
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For the foregoing reason, we think that the order of the Court below 
should be reversed, and the sale complained of set aside. Tbe purchaser 
is entitled to receive back his purchase-money. 

The appellants are to have the costs of this appeal, the Court 
below, and of the hearing fee in this Court. Tbe costs of this Court to be 
payable in equal proportion by tbedecree-bolderand tbe auction-purchaser. 

A. F. M. A. R. Appeal allowed. 
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[603] CRIMINAL REFERENCE. 

Before Mr. Justice Pigot and Mr. Justice Hill. 

Corporation op Calcutta v. Jadub Dooley.* 

[12th December, 1892.j 

The Calcutta Municipal Consolidation Act {Bengal Act 21 of 1888), ss. 412. 417, 419 — 
ByeAaws (C) 4, 6, l—Pertnit for removal of offensive matter or ru66«/i — Failure to 
take out permit — Continuatimi of offence. 

Where a mtikman who had beso convicted for not taking out before the 1st 
December 1891 a half-yearly permit for tbe half-year ending the 31st March 
1692, in accordance with bye-laws(C) 4,6, made by the Municipal Commissioners 
of Calcutta under tbe provisions of s. 412 of Bengal Act II of 1888, and was 
charged with continuing bis ofience by failing for the space of seven days 
subsequent to tbe said conviction to take out tbe permit whilst still carrying 
on bis business of a milkman, Held, that the ofieoce of which he had been con- 
victed of not taking out a permit on or before Ist December 1891, which was 
complete when that day had passed could not be continued by bis omission to 
take out a permit. 

Qaare.— Whether it is competent for the Municipal Commissioners, by tbe 
bye-laws made under s. 412 to create the duty or obligation of taking out a 
permit, and whether under s. 417 disobedience to such bye-laws constitutes a 
punishable offence. 

This was a reference made under 8. 432 of the Code of Criminal 
Procedure by the Chief Presidency Magistrate of Calcutta. 

The defendant, a milkman, having been convicted under s. 417 of the 
Calcutta Municipal Consolidation Act, 1888, for not taking out before Ist 
December 1891 a half-yearly permit for the half-year ending 31et March 
1892, was again charged with continuing his offence by failing for the 
period of seven days subsequent to tbe said conviction to take out such 
permit. The material portion of the letter of reference was in the follow- 
ing terms : — , , , 

“ What I am called upon to decide in this case is whether tbe failure 

on tbe part of the defendant to take out a permit for the half-year ending 
3l8t March 1892 is a continuation of the offence be was convicted of on 
the 22nd March last. 

" I am inclined to think that not taking out a permit for a particular 
half-year subsequent to tbe date of a conviction for the same half-year 
is not [606] a continuation of that offence, inasmuch as that conviction 
and fine cover tbe offence for the entire half-year, the offence being a single 
act of not taking out a permit for the removal of the offensive matters 
during tbe whole half-year before the Ist December in that half-year. It 
nauat be borne in mind that it is incumbent on the defendant to take out 

• Griminal Reference No. 2 of 1892, made by T. A. Pearson Eaq. Chief Presidency 
Uagiatrate, Oaloatta, dated the 16tb August 1692. 
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the permit once for all before the 1st December 1891, for the half-year 
ending the SlstMarch 1892, and the offence was complete on the expira- 
tion of the 30th November and was neither continued nor repeated, and 
could not be so within the half-year to which the conviction applied. 

By s. 419 of Bengal Act II of 1888, it is provided that failure to taka 
out a license under the Act shall be deemed to be a continuing offence 
until the expiration of the period for which such license is required to be 
taken out. The introduction of the word ‘ permit ' in the bye-law leads me 
to think that a distinction has been drawn between a license and a permit, 
and the omission in the bye-law to make a provision similar to that applic- 
able to a license emphasizes my views. 

As, however, the question has been raised before me by the pleader 
for the Municipal Corporation that a defendant can be prosecuted 
repeatedly, and even daily, and convicted over and over again for not 
taking out a permit after conviction, therefore, on the ground that the 
conviction applied only to the portion of the half-year which preceded 
it, and that a subsequent prosecution and conviction would apply to the 
period intervening between the earlier and later convictions, it seems to 
me that the point is of some importance as well to the Corporation as to 
the class of tradesmen affected by it. I beg under s. 432 of the Code of 
Criminal Procedure to submit the following points for the opinion of the 
High Court: — 


1. Whether a failure to take out a permit as and when directed by 
s. C, 9ub-8s. 4,6, and 7 of the bye-laws, made and confirmed under s. 412 
of Bengal Act II of 1888, constitutes a complete offence covering the 
entire half year in respect of which such failure was committed. 

2. Whether, after conviction for failure to take out such permit, a pet" 
son can again be prosecuted orconvicted for omitting to take out a permit for 
and during the same half-year in respect of which he has been convicted.’* 
No one appeared on the reference. 

The order of the Court (PiGOT and HiLL, J.T.) was as follows 

ORDER. 


The defendant in this case having been convicted on March 22Dd, 
1892, for not taking out before 1st December 1891 a half-yearly permit in 
accordance with bye-laws (C) 4, 6, made under the provisions of a. 412 
of Bengal Act II of 1888, by the Municipal Commissioners of Calcutta 
(and which are in force), was charged with continuing his offence by 
failing for the space of seven days subsequent to the said conviction to 
take out the permit [607] for the half-year ending Slst March 1892, 
whilst still carrying on bis business as a milkman. 

The questions referred by the Magistrate are as follows ; — 

1. “ Whether a failure to take out a permit as and when directed 
by 8. C, 8ub-s. 4, 6 and 7 of the bye-laws, made and confirmed and®^ 

412 of Bengal Act II of 1888, constitutes a complete offence covering 
the entire half-year in respect of which such failure was committed.’* 

2. ‘ Whether, after conviction for failure to take out such permiti n 
person can again be prosecuted or convicted for omitting to take out 4 
permit for and during the same half-year in respect of which he has beon 
convicted.” 

The bye-laws (C) 4, 6, under which the taking out the permit i® 
prescribed, are as follows : — 
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4. Every person who shall exercise in Oaloutta anv of the profes- 
sions, trades or oallings prescribed in the following schedule (Rule 7) 
shall take out a half-yearly permit and pay to the Commissioners 
such sum as may be due by him according to the rates mentioned in the 
said schedule for the removal and carring away of otTensive matter or 
rubbish resulting from such business, trade, profession or calling. 

6. Such permit shall be for a period of six months commencing in 
April and October in each year, and shall be taken out not later tlian the 
Ist of June and the 1st of December in that year.” 

Section 417 of the Act provides that — 

" Whoever infringes any bye-law m ide and contirmed, or any rule 
made and sanctioned under this Act. shall be liable to a fine not exceeding 
Rs. 20 and to a further fine not exceeding Rs 10 for each day during 
which the ofifence is continued after he has been convicted of such offence.” 

The question is whether this section applies to the present case. 

It is to be observed that the bye-laws iC) 4, 6, prescribe the taking 
out of a permit; they do uot prohibit the carrying on of the trade with- 
out such permit. Whether such a bye law could be made under tbe 
Act by tbe Commissioners need not be considered here. 

[608] The violation of the bye-laws consists in the not taking out 
the permit on or before the Ist December 1891 whilst still carrying on 
his business as a milkman. For this offence of not taking out a permit for 
the half-year the defendant has been already convicted, and we agree 
with the Magistrate in thinking, as we gather that he does, that the offence 
of not taking out a permit on or before December 1st, 1891, which was 
complete when that day bad passed and for which he has been so 
punished, cannot be continue 1 by bis omission to take out a permit. 

We do not think that the first question put by tbe Magistrate need 
be answered ; it is not so expressed as to admit of a satisfactory answer. 
The second question put disposes of such matter as arises in this case. 

We answer the second question in the negative. 

We have answered the second question submitted to us upon the 
assumption made in the reference to us that it was competent for the 
Municipal Commissioners by the bye-laws made under s. 412 to create 
the duty or obligation of taking out a permit, and that under s. 417 
disobedience to such bye-law would constitute a punishable offence. We 
regret that counsel did not appear for the defendant, so that we had 
not the advantage of hearing arguments in tbe case ; we shall^ therefore 
limit ourselves to intimating the doubt which seems to us to exist on this 
point. 

Under 8.412 (C) the Commissioners may make bye-laws with regard 

to — 

“ (C) the deposit, whether in the public streets or otherwise, of 
rubbish and offensive matter, the removing and carrying away of the 
same and charging the person responsible for such deposit with the expens- 
es of removing it.” , . . , , , . , 

It may be assumed that under the provision a bye-law making due 

regulations with respect to the recovery of expenses incurred m removing 
any rubbish and offensive matter deposited by tbe defendant in the carry- 

Ing on of bis trade might well be made. 

There is a long way, however, between a bye-law such as this and 
one which creates the obligation of baking out a permit, and paying a sum 
fixed beforehand, on taking out the permit. The Act does not itself provide 
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for fcbis, and it is, we tbiok, open to [609] serious question whether the 
not baking out such a permit is within s. 417 at all. 

As to s. 419, it is enough to say that we are clearly of opinion that the 
permit required by these bye-laws is not such a license as is contemplated, 
by that section. 

A. F. M. A. R. 
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APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Banerjee. 

Kameshar Prasad {Plaintiff) v. Bhikhan Narain 
Singh and another {Defendants).* 

Bhikhan Narain Singh and another {Defendants) v. 

Kameshar Prasad {Plaintiff).* 

[8th March, 1893.] 

Chota Nagpur Encumbered Estates Acts (Vlof 1876), ss. 3-7 awd (F o/ 1884)— 
Estate Act {IX of 1886), s. 1. cl. 4 — ‘‘ Debts and liabilities," meaning of — troWS 
including summons — Marginal notes to Acts — Interpretation of Acts. 

The Cbota Nagpur Encumbered Estates Act (VI of 1876), as amended by Act 
V of 1684 (which by AuC IX of 1886 is applied to the Deo estate in the distrio^ 
of Gaya- subject to certain modidcations), is intended to aSord relief to holders 

of land in Chota Nagpur (and in the Deo estate) in respect of all debts and 

liabilites to which they were (inomediately before the publication of the vesting 
order) subject, or with wbioh their property was (at the time of the publication 
of the vesting order) charged, other than debts due or liabilities inonrred to 
Government, 

The efieot of the second portion of s. 3 is to bar all suits instituted after the 
vesting order is made and whilst it is in force. 

Section 7 of the Aot applies mutalis mutandis to create a bar in respect of tbs’ 
debts dealt with in e. 1, ol. 4 of the Deo Estates Aot. 1886. 

The result of ss. 3 and 7 of Aot VI of 1876, when read with regard to the whole 
soope of the Aot, is that suits or prooeediogs to enforoe such debts or liabilities 
are contemplated by the Aot, that is, other than debts due or liabilities inourm 
to Government, are, if pending [tflO] at the time of the vesting order, barred f 

if instituted after it, in respeot of suoh debts and liabilities, null and void id 

their inoeption. 

The State publication of the Indian Acts being framed with marginal notei» 
auoh notes may be used for the purpose of interpreting an Act. 

tP., 33 C. 1065(1076) = 4 O.L.J. 238; 7C li J. 578; R. 29 B. 193 (197)* 6 Bom. ^ 
R. 736 ; 36 0. 676-9C.L.J. 623 (657); 38 0. 238 (2931 = 16 O.W.N. Ijj' 

Gas. 787 ; 13 O.L.J. 625 (631) = 6 Ind.Oas. 392 ; 16 O.L.J. 627 = 17 O.W.N. 7J« 
= 17 Ind.Cas. 967; 16C.P.L.R. 146(148); 3 0.0. 120 (126)(B) ; D., 2 Bom. li- 
B. 918 (926).] 

These were two suits, Nos. 25 and 88 of 1889, brought 
Kameshar Prasad to enforce claims arising out of stipulations contaiDW 
in a bharnanama or deed of usufructuary mortgage, dated the 10th Asm® 
1288 (29th September 1880), entered into between Kameshar and tbs' 
Maharajah of Deo and his son, Rajah Bhikhan Narain Singh, under t ® 

following circumstances : — 

The defendant No. 1. Rajah Bhikhan Narain Singh, and his fatb^*' 
Maharajah Jai Prakash Singh, being indebted to the plaintiff in the s ^ 

• Appeals from Original Deorees Nos. 244 and 300 of 1891, against the de^i<® 
Baboo Sbam Chaod Dhur« Bubordinate Jadge of Gayat dated the 96h June 1891e 
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■of three lakhs and thirty-five thousand rupees, the defendant No. 1 and his 1893 
father executed a bhaniaJiarrM or usufructuary mortgage on the 29th Sep- March 8. 

tember 1880 in favour of the plaintiff, under which 83 villages in the 

district of Gaya were placed in the possession of the plaintiff' for a period Apped- 
of 22 years, commencing from 1288 (1881) and terminating in 1309 (1902); LATE 
and in such it was. amongst other things, stinulatod that the QlviL 

principal and interest at six per cent, per annum should be discharged from 
the rents payable by the thikadars or viokurraridars of these villages, and 20 C. 600. 
that as at the time of execution of this document 23 of the villages comprised 
in mouzahsDugal.Bedhui.Dadhwa.Charkawan, Chuk Belhar, and mouzah 
Kheroperoza were held in thika under unregistered leases, and it being 
apprehended that suits brought on such leases would be infructuous, it was 
further stipulated that the defendant No. 1 and his father would cause 
registered kabuliats to be executed within four months' time by the holders 
-of the thikas, and that if this should not be done, or if the plaintiff should 
bring suits against the tenants which should be dismissed owing to such 
non-registration, then the defendant No, 1 and his father would be 
'liable to make good to the plaintiff any loss sustained with all interest 
and costs. 

On the death of bis father the defendant No. 1 became the sole owner 
of these villages, which were comprised in the Deo estate. 

The defendant No. 1 personally, and his estate, being heavily indobt- 
-ed, the Legislature, with the object of providing for bis relief, on the lOch 
March 1886 passed Act IX of 1886, by which the C611] provisions of the 
Chota Nagpur Encumbered Estates Act (VI of 1876) as amended by Act 
"V of 1884, were applied, with certain modifications, to his case : and on 
the 11th March 1886 the Commissioner of the Patna Division under cl. 2, 

8. 2 of the Act, appointed the defendant No. 2 manager of the whole of 
the immoveable property of which the defendant No. 1 was then possessed. 

In contravention of the terms of the bharnanama, the defendants 
Nos. 1 and 2 collected rents from the thikadars of Dugal, Bedbui, and 
from certain other mouzahs in respect of the years 1290 (1883) to 1293 
(1886), and in a suit for enhanced rent brought by the plaintiff against the 
thikadar of Charkawan Kasha Haji, in respect of the years 1288 and 
1289 (1881 and 1882), his claim was disallowed by the Court, to the 
extent of the thikadar's denial of the claim, on the ground that the lease 
was unregistered. 

The defendant No. 2, however, on the 4th June 1886, on representation 
being made to him by the plaintiff, made up an account of the amounts 
due to the plaintiff from the tenants holding under such unregistered 
lease up to the year 1289 Fasli (1882), and drew up a wasilbaki (which 
was executed by the defendants Nos. 1 and 2), which after giving credit 
to the plaintiff for collections on account of mouzah Charkawan up to the 
year 1293 (1886), and for two loans made by the plaintiff to the defend- 
ant No. 1 in 1293, and debiting the plaintiff with rents due to thg defend- 
ant on account of certain tenures as to which he was a tenant of the Deo 
estates, showed a total of Bs. 22.570-2-9 as due bo the plaintiff. This 
wasilbaki also bore an endorsement admitting that a further sum of 
Rs. 1,095-5-9 was due to the plaintiff, being the amount of enhanced rent 
for Charkawan, as to which the plaintiff had unsaccessfully sued the lessee. 

The plaintiff being unable to obtain payment of this amount again ap- 
plied to the manager for further adjustment and for payment in 1888; and 
being unsucoessfal, he in 1889 applied to the Collector for payment, asking 
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also fchat a furtheir adjusbixieDt of accouat might be come bo. The GoUeo* 
tor on such applicatiou passed an order, which, while granting no actual 
relief to the plaintiff, contained a statement to the effect that- no pay- 
ments in satisfaction of the plaintiff’s claim could be made (save by enjoy- 
[612]ment of his usufructuary mortgage) until the debts due to the 
Maharajah of Durbhungah were reduced to the amount stated in the Deo 
Estates Act. 

The plaintiff after certain further unsuccessful attempts to obtain 
payment, brought these two suits in June 1889 against the defendants, 
praying in suit No. 88 for a decree for the amount due under the wasilbaki 
with interest, and for the sum of Rs. 1,095-5-9 referred to by endorsemeut 
thereon, making in all the sum of Rs. 32,106-3-9, and for declaration 
that bis mortgage might be established for that amount against the 
mortgaged properties ; and in suit No. 25 praying for a decree for 
Rs. 11.412-11-9, being the amount of rent due to him in respect of three 
mouzahs (Dugal, Bedhui andDadhwa) for the years 1294, 1295, and 1296 
(1887, 1888 and 1889), after giving credit to the defendants for certain 
sums due as rent from him to them, and asking for a similar declaration 
to that prayed for in suit No. 88. 

The defence raised on points of law was similar in both suits, viz.'.^ 
(1) That the suit could not be maintained against defendant No. 9 without 
the notice required under s. 424 of the Civil Procedure Code (at the hear- 
ing the claim against defendant No. 2 personally was, however, aban- 
doned). (2) That the suit was barred by the provisions of the Deo Estates 
Act. (3) That read with the Chota Nagpur Encumbered Estates Act of 
1886 the wasilbaki wa.-j executed subsequently to the publication of the- 
order vesting the management of the defendant No. I's immoveable 
properties in defendant No. 2, and being a contract “ involving pecuniary 
liability,” could not be enforced under s. 3 of the Chota Nagpur Encum- 
bered Estates Act ; and even assuming it to be valid, it was the subject of 
a claim under investigation of the defendant No. 2 in his capacity as mana- 
ger, and the Civil Court had no power to make any enquiry into it. 

It is unnecessary for the purposes of the report to enter into any of 
the defences on the merits. 

The Subordinate Judge, by consent of parties, heard the two suita 
together, and held that the jurisdiction of the Civil Court had not been 
ousted by the Deo Estates Act read with the Chota Nagpur Encumbered 
Estates Act ; that the wasilbaki amounted to a contract ; but that tb» 
last paragraph of s. 3 of the [613] Chota Nagpur Encumbered Bsta*®* 
Act did not contemplate the case of any pecuniary liability arising from 
the acknowledgment of an existing debt ; and that in this case the pecu- 
niary liability was in existence before the acknowledgment, and the aok‘ 
nowledgment did not create any fresh pecuniary liability ; that in this 
view of the case the wasilbaki, so far as it operated as an acknowledgmo® 
of an existing debt, did not amount to a contract involving the defendan • 
No. 1 in any pecuniary liability, and therefore that the defendant No- 4 
was capable of entering into the transaction ; and that there was nothing 
in either the Deo Estates Act or the Chota Nagpur Encumbered Estates- 
Act which barred an enquiry and decision by a Civil Court by reason o 
the claim having been the subject of an investigation by the manager- 
The Subordinate Judge, therefore, in suit No. 88 of 1889 guv® J 
plaintiff a decree for Rs. 23,665-8-6, with interest at 6 per cent, from 
date of the loasilbaki, subject to all the rules of the Chota Nagpur r 

bered Estates Act and the Deo Estates Act of 1886. In suit No. 
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1889 he came to the same findings on the points of law. but dismissed 
the suit with costs on the merits. 

The plaintiff in suit No- 25 of 1839, and the defendant in suit No. 88 
of 1839, both appealed to the High Court, the appeals bsing numbered, 
respectively. 244 and 300 of 1891. 

Mr: Bonnerjee fwith him Mr. R. E. Twidale and Baboo Umakali 
Mookerjee), for Kameshar Prasad. 

Moulvi Mahonied Yusuf and Baboo Saligram Singh, for Bbikhan 
Narain Singh. 

The arguments (which were on the effect of the sections of the vari- 
ous Acts above referred to) are siifhciently set out in the judgment of the 
Court (PlGOT and BaNERJEE, JJ.) which was delivered by 

JUDGMENT. 

PiGOT, J. — These appeals are from the judgment and decree of the 
Subordinate Judge of Gaya in each of two cases beard before him. Appeal 
300 is brought in suit 88 of 1889, appeal 244 in suit 25 of 1889 in the 
Sub-Judge’s Court. 

The suits are brought to enforce claims said to arise in virtue of a 
stipulation contained in a bharnanavia or deed of usufructuary mortgage, 
dated the 10th Assin 1288 (29th September 1880;, [614] between Sir 
Jai Prakash Singh, K.c.s.l., then Baja of Deo, and bis son, defendant 
No. 1, who is the present Baja, on the one part, and the plaintiff on the 
other. By that deed 83 mouzahs were given in bharna for nine years, up 
to Jeth 1296 (May 1889) , to the plaintiff to secure the sum of Bs. 3,35,000, 
with interest at eight annas per centum per mensem. 

The mouzahs mortgaged, which are set out in the schedule to the deed, 
are described in the instrument as held in mokurrari and lease on annual 
uniform and varied rentals. The deed provides that the mortgagee shall 
remain in possession of the entire mouzahs from 1288 in continuance of 
the lease of the old lessees up to the term of the mortgage deed, collect the 
rents from the lessees and mokurraridars (subject to any zarpeshgis exist- 
ing). pay the Government revenue and road and public works cesses, and 
take the balance on account of principal and interest due to him. 

A few provisions in the deed must be referred to : — 

In paragragh 2, the mortgagee is given power to make new settle- 
ments after the expiration of any lease of any of the mouzahs or to re- 
tain the mouzahs in his direct possession. In case of any increase of 
rental by the new lease or by direct possession, whatever increase there 
maybe in the rental of the lease or in the usufruct in case of direct pos- 
session, is to be enjoyed as profit by him ; all profit and loss on account of 
increase and decrease of rental and usufruct to be enjoyed and sustained 
by him exclusively. It is provided that within the term fixed in the deed, 
the mortgagors shall renay the whole principal after deducting the realiz- 
ations, that is in J’eth 1296, and possession is then to be relinquished by 
the mortgagee. 

PdrEgr&pli 4 sp 0 oifio 8 ths aniouDfc of tho bSilEncB whicn will b6 duo in 
Jeth 1296 (after deducting the realizations upon the footing of the yearly 
values set out in the schedule in the meantime), namely, Es. 2,48,043-4-7, 
■when the mortgagee Is to be entitled to bring a suit if the balance be not 
tepaid. 

Paragraph 12 provides that in case of non-payment of the balance of 
Bs.. 2,48.043-4-7 on the expiration of the stipulated time, the mortgagee 
sjiay realize the principal and interest through lessees or by sir settlement 
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up to 1309 Fasli, that the conditions [61S] of the deed shall remain 
intact until realization of the said money, and that ha will in 1309 Fasli 
give UD possession after realizing the whole of the principal money and 
interest. This provision is based like that just referred to in paragraph 4 
of the deed, upon computation of the realizations from the’mortgaged pro- 
perty upon the footing that the annual values set out in the schedule to the 
deed will be recoverable by the mortgagee during the period specified, so 
that by the year 1309 at the outside the debt will have been paid off. 

The 10th paragraph is that which relates to the matters out of 
which these suits chiefly arise : — 

“With regard to ikrarnamas of mouzahs, i.e., twenty-three in 
number, for the sum of Company’s Rs. 12,712-11-6 executed by lessees, 
being unregistered deeds, which are being made over to the said mahajan, 
we do declare that within four months we will have either kabuliats or 


ikrarnamas executed by the living lessees or by the heirs of deoeas^ 
lessees, and after having them registered we will deliver them to the said 
mahajan. If we do not deliver deeds duly registered, and on suit being 
brought under unregistered deeds, the mahajan's claim be dismissed, then 
owing to the dismissal of claim on the ground of the deed being an unregis- 
tered one, whatever amount of claim of the said mahajan be dismissed or 
reduced, we, the declarants, shall be liable for the principal with interest 
and costs of the same ; and in respect of all such mouzahs as to which the 
said mahajan's claim will be dismissed on the ground of the deeds being 
unregistered, we will grant leases in respect of the said mouzahs on the 
same rental, and make over registered kabuliats to the said mahajan. 
the event of non-performance of the above condition, we, declarants, wiU 
pay yearly from our own pockets the rents of the mouzahs for which 
claim will be dismissed ; and in case we fail to pay, to said mahajan is 
and will be competent to recover by institution of suit in Court the rents 
of the mouzahs claim for which will be dismissed, with costs aforesaid 
and interest thereon, from the mortgaged and hypothecated properties, 
and other mortgaged and unmortgaged properties belonging to us, ^00**' 
rants, whereto we, the declarants, will have no objection. When we 
give duly registered deeds to the mahajan, then this condition will be 
annulled and abrogated ; and after delivery of the registered kabuliats and 
ikrarnamas it will be proper and incumbent on the mahajan to recover 
whatever balance may be due from the lessees, wherewith we, declarants, 
have and will have no concern whatever. ” , 

The mortgagors did not carry out the undertaking contained in 
the 10th paragraph ; they did not cause registered kabuliats to n 
[616] executed by the holders of the ticca leases. It is with respect W 
the rents of some of these mouzahs that these suits are brought. 

It does nob appear on the record in these cases what took place afw 
the execution of the mortgage with respect to the others of the 33 
gaged mouzahs which are referred to in para. 10 as being held 
unregistered deeds, except that it is stated in the 4 th paragraph of t 

plaint in suit 25 (Appeal No. 244) that the conditions in para. lU 
the deed were not complied with, which would seem bo apply to all of t 
23 mouzahs. 

Of the suits, the first, 88 of 1891 (Appeal No. 300 ), relates to 
lizations from the years 1290 to 1293 from five mouzahs, namely, 

Dugal, Bedhui, Dadbwa, Gbarkawan Kasha Haji and 

ara, and mouzah, Kheraperoza; the second, 25 of 1889 (Appeal No. ^ ’ 

relates to realizations (at a later period) from three of those mou2 » 
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namely, Dugal, Bedhui and Dadwa, for 1294, 1295 and 1290. Of none of 
these mouzahs did the plaintiff obtain possosaion after the execution of the 
deed in full accordance with its provisions. Whetlier or not the mortgagors 
continued to collect the rents from them from the date of the mortgage in 
1288 was not in issue in these suits. As to Ghaikawan Kasha Haji, it 
appears that the plaintiff' did bring a suit against the thikadar of tnat mou- 
zah for the rents for the rears 1288 and 1289 ; and that his claim was 
disallowed to the extent to which the thikadar disputed it. that is to say, 
in respect of an enhanced rent stated in the schedule to the deed, but found 
not to be recoverable in that suit by reason of the ikrarnama under which 
it was claimed not having been registered. 

As to Dugal, Bedhui, Dadwa and Chuk Belhar, we think it must be 
taken as clear, from the evidence of defendant No. 2, and of Mukbul Ali, 
and from the wasilhaki to be presently mentioned, that the collections 
from these mouzahs, whether from the thikadars or from the katkinadars, 
were made, at first by the defendant No. 1, or the defendant No. 2 as his 
agent, and afterwards by defendant No. 2 as manager under the Deo 
Estates Act. 

The Deo Estates Act received the assent of the Governor-General on 
the lOtb March 1886, and on the Hth, as we have said, defendant No. 2 
was appointed manager under it. He had been previously, from about 
January 1885, in the management of the [6173 estate, according to his 
evidence ; it appears that his services were transferred, as from that date, 
from the Education Department to the Board of Revenue, for employment 
as such manager. 

In June 1886 accounts were made up between the defendant No. 2 
and the plaintiff, whe was represented on the occasion by two of the 
witnesses in the case. Mukbul Ali and Fakir Chand. who are in his 
employment as ia^isiWars of villages held by him under the mortgage or 
bharnanama. A wasilbaki was then made up on both sides, showing a 
balance in favour of the plaintiff of Rs. 22,570-2.3. This was signed by the 
Raja, defendant No. 1. This loasiibaki purported to be made between the 
plaintiff and the Rajah, but was also signed by defendant No. 2. It gave 
plaintiff credit for collections from 1290 to 1293 from Dugal, Bedhui and 
Dadhwa. for the enhanced rent of Charkawan from 1288 to 1293, for 
collections from Kheraperoza from 1292 to 1293. from Chuk Belhar from 
1292 only and a small item of surplus of 1290 : for a loan of .-he Rajah in 
1291 (the Deo Act was passed in 1292) amounting, with interest up to 1293. 
to Rs. 4,249-10-0. and another made in 1293, amounting with interest to 
Rq* 1 032-9-0* Oq the other siile of the account the plaintin was ciebited 
with sums due by him on account of rest to tho Kajah The balance was 
Bs. 23,665-8-6. From this was deducted Rs. 

of enhanced rent iu respect of Charkawan which the plamtitf had failed to 
recover in the suit already mentioned. Tt would appear from the note on 
the dooument to have been deducted .as hayms accrued due from the 
Bajah alone. We shall refer to this afterwards. Making this deduction, 

the amount found duo was Bs. 22,570-2-9. a . a r j . h.t o 

In 1888 applications appear to have been made bo detondant No. 2 

{whom we shall call by his name, Bhoohnn Lil) on behalf of plaintiff for 

payment of the amount duo. Thera appears on the record an exhibit. 

No. 3, entitled a "prooeeding ' of the manager s office, signed by Bhoohnn 

Lai, in which, styling himself a ••Court " the manager passes an order 

“ that the iofW (meaning the plaintiff) do appoint a person to adjust 

accounts.” This is done apparently upon an application for adjustment 
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of accounts and for possession of the mouzahs of which plaintiff was enti- 
tled to possession under his deed, the right to which possession is admit- 
ted in the “ proceeding." 

[618] Then followed a letter from plaintiff’s agent to Bboobun Lai 
dated November 22nd, 1888 (Ex. 12), complaining of non-payment of the 
amount due, and also that possession had not yet been given, while the 
rent of Dugal and Bedhui is being realised by the tehsildar of the “mana- 
ger : stating that the plaintiff’s claim in respect of such collection con- 
tinues as before ; offering to pay any rent coming due on lease from him, 
or else that the manager should deduct any such rent due from the reali- 
zation of the aforesaid mouzahs, paying the residue to the plaintiffs ; and 
asking that an account of the amount then due to plaintiff be taken. 

Nothing having been done in compliance with this letter, the plaintiff 
presented a petition to the Collector of Gaya, dated January 20th, 1889, 
stating his grievances, and asking (1) for payment of the amount found 
due to him by the loasilbciKi of June 1886 ; (2) asking for an adjustment 
of the accounts as to the collections of the villages of which possession 
had hitherto been withheld from him, for the years 1294, 1295, and part 
of 1296 ; and (3) that possession of them be made over to him, and his 
servants allowed to collect the rents. The villages mentioned in this peti- 
tion are Dugal, Bedhui, Kudoba Khurd, and Babuara. 

Upon this an order was passed by the Collector on March 23rd, 1889. 

ORDER. 

I have this day seen Baboo Harihar Nath first, the pleader for the 
petitioner. 

I have explained to him — 

(1) That no debt can be paid off, except by enjoyment of the 

usufructuary mortgage, till the debt due to the Maharajah of 
Durbhungah has been reduced to the amount stated by the 
Act. This is admitted in principle. 

(2) He claims the rents collected from us for two villages (Dugal 

and Bedhui), which fall within the usufructuary mortgage. I 
explain that I do not, as at present advised, dispute his claim 
to this money, provided he admits the money due by him to 
the estate on account of certain thika rights which he has 
purchased. I have no objection to bis drawing up o, toasilbaki 
on these grounds, provided that if the balance turns out to 
be due from him, he will pay it promptly. More I cannot 
say. Regarding the two other villages mentioned in the pota- 
tion, we are not in possession of them and do not claim pos- 
session of them. The [619] petitioner can collect the rents 
himself without interference from us. 

(Sd.) George A. Grierson, 

23-3-89. offg. Collector: 

The plaintiff then, on April 2nd, 1889, petitioned the Collector, stat- 
ing that Bhoobun Lai was then at Gaya : that his report as to the tvasil- 
baki had already been received by the Collector : and asking that bis posi- 
tion of January 20th, 1889, should bo referred to Baboo Raj Kishor 
Narain, Deputy Collector of the Deo Raj Estate, and an adjustmont bo 
taken in the presence of plaintiff’s pleader and of Baboo Bhoobun Lai, 
and that whatever amount might be found due to the plaintiff shonld bo 
awarded to him. 
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Upon this patitioQ an order was made oo the April 18S9; — 
Inform the petitioner that I oaonot spare Baboo Raj Kisbor Narain 
Singh for the purpose.” 

The plaintiff then in the following June brought these suits. 

In suit 83 of 1839 the plaintitf claims the Rs. 23,665-8-G found due by 
the tuasUbaki of June 1886, inoluling, therefore, the Rs. 1,09 .j- 0-9 {in the 
plaint as printed, l,095-5-0), on the ground that his right to this sum had 
been admitted. He also claims interest, making in all Rs. 32.100-3-9. 
He asks for a decree for the money ; and also that bis mortgage right be 
established for this sum against the properties mentioned, that is, all the 
mortgaged property, and for other relief. 

In suit 25 of i889 the plaintiff' sues for Rs. 11,412-11-9, being the 
amount of rents claimed by him in respect of the mouzahs Dugal, Bedhui, 
and Dadhwa for the years 1294, 1295, and 1296, after giving credit for the 
rents due by him in respect of leases held by him of land appertaining to 
the Deo Estate. 

In suit 88 of 1889 the lower Court made a decree in favour of the 
plaintiff for the capital sum claimed, that is. Rs. 23,665»8-6, with interest 
at 6 per cent, from the date of the wasilbaki; that is, June 4bh, 1886, subject 
to all rules of the Chota Nagpur Encumbered Estates Act and the Deo 
Act. It dismissed tbe suit 25 of 1889. 

The defendants appeal in the one case, and the plaintiff in the other. 

[620] In the argument before us tbe effect of the Deo Estate Act 
formed the principal subject of debate, but connected with this the nature 
of the ulaintiff’s claim in each suit was minutely discuased. 

If the oases were to be considered apart from the effect of that Act, 
the second defendant being treated as manager and agent of the first 
defendant, the Rajah, there would be little doubt, we think, that plaintiff’ 
would be entitled to succeed, subject to any set-off established in suit 25 
of 1889. 

It was contended by the defendants in the case that the provision 
in paragraph 10 of the deed could only create a liability on the part of the 
mortgagors in case a suit or suits brought by the mortgagee to recover 
rents of mouzahs at the rates specified in the schedule, should be dis- 
missed on the ground of want of registration of the instrument or instru- 
ments under woich rent might be claimed. The only case in which a suit 
was brought, and was in part unsuccessful, on this ground, was that of 
Oharkawan in respect of the enhanced rent specified in the schedule in 
respect of that mouzab. 

But the case made by the plaiutiff is not one such as is contemplated 
by this provision of the deed, save as to Oharkawan, to which that pro- 
vision exaotlv applies. As to the rest, plaintiff s claim is nob based merely 
on his failure bo recover rents by reason of the neglect or omission of the 
mortgagors to cause registered deeds to be executed. It is not necessary 
to determine what the exact nature of the mortgagee’s remedies under 
paragraph 10 of the dead might have been in respect of such mere neglect 
or omission, but we may say chat it would nob seem very reasonable that 
the mortgagee should, in every case, be compelled to bring a suit certain bo 
be defeated as a condition precedent to any remedy, with the consequence 
that, as a matter of course, in each case the mortgagor must pay the cost 
of such hopeless and merely formal suit. That question does not. how- 
ever, arise in the state of oircumstanoas now under consideration. There 
was nob a mere neglect to carry out the terms of paragraph 10, but 
an actual oolleobion of rents and profits in direct infraction of the 
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essential provisions of the deed by which such collections became as 
botwesn the owner of the estate and the plaintiff, the property of the 
[621] latter. The evidence shows by the admissions of the Rajah defend- 
ant, chat the collections were made by him or on his behalf, which are 
entered in the Thus, nob only was the engagement in para- 

graph 1 0 of the deed not observed by his father or, after his father’s death, 
by himself, but advantage was taken of this for the collection of those 
rents and profits which had been given to the mortgagee under the deed. 
It seems to us immaterial whether the collections so niiade were taken 
from thikadars or from katkinadars. The Raja had no right whatever 
to make any collections of rents and profits of mouzahs assigned under 
the deed. He was, and continued to be, bound, so far as he could do so, 
to put the plaintiff in possession of these rents and profits. So far from 
doing this, he took them himself. He took from the persons who held 
the mou/.ahs, whether thikadars or katkinadars, (plaintiff being entitled 
to sir possession if there were no thikadars), money claimed by him and 
received by him a.s rent. Whether his receipts could or could nob be a good 
discharge to those tenants as between them and the plaintiffs, the Rajah 
could not be heard to say that, as he had no right to receive the rents, he 
cannot be treated as having, when these paymenbswere made to him, receiv- 
ed them as rents at all. He took them as such, and the plaintiff would be 
entitle.! to treat them, in the Rajah’s hands, as rents for which the Raja 
was bound to account to him, and which he was bound co pay over to 
him, — at any rate on demand made. As to whatever was received by the 
Rajah before the Deo Rstate Act came into operation, these observations^ 
apply to the present case, as to the Rajah’s liability apart from the pro- 
tection given him by that Act. Toey would equally, we think, apply to 
the subsequent period, had Bhoobun Lai made oollections as the Rajah’s 
agent of the sums claimed in suit 25 of 1889, and not, as he did, in the 
capacity of manager under the Act. The Rajah would, in that case, have' 
been liable for them under the ordinary law ; and the plaintiff would be 
entitled to a decree in suit 25 of 1889, save so far as a set-off was admit- 
ted or was proved by the defendant. 

In the point of view to which we have just adverted, the wasilbahi 
in suit 88 of 1899 would be, of course, both evidence of the receipt of 
money for which the Rajah would be bound to account, [622] and also 
an agreement bo pay the balance therein found due upon settlement of 
account. 

We have now to consider the effect of the Deo Estate Act, 1886, 
upon the rights of the parties to these suits in respect of the subject-matter 
of each suit. 

This Act is entitled “an Act bo apply the Chota Nagpur Encumbered 
Estates Act, 1876, bo the Deo Estate in the Gaya District and by s* ^ 
it is enacted that the provisions of that Act as amended by Act V of I88i 
may be applied in the case of Rajah Bhikhan Narain Singh Bahadur 
(described in the preamble as of Deo in the District of Gaya), subject to 
certain modifications provided in the Act. 

The Chota Nagpur Act is passed, as stated in the preamblOi tu 
provide for the relief of holders of lands in Gbota Nagpur, who may be iu 
debt and whose immoveable property may be subject to mortgages, charge®' 
and liens. It provides a machinery for the management and administratioU 
of the estates of persons such as are described in the preamble, and to 
whom the provisions of the Act are, with the consent of the Lieutenaift' 
Governor, applied, for the investigation and asoertainment of their debta* 
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and liabilities, aud for the discharge of thetu in the inannt-r provided by tbe 
Act. For these purposes a manager is appointed by the Commissioner, in 
•whom by the terms of his appointment may be vested tbe management of 
the whole or any portion of the immoveable propeity of or to whicli tbe 
said holder is then possessed or entitled in his own right, or which he is 
entitled to redeem, or which may be acquired by, or devolve on him or his 
heir during the continuance of such management. The manager during his 
management of the immoveable property is to receive and recover all rents 
and profits in respect thereof, to pay certain necessary outgoings, and an 
annual sum for the mainbeuance of the holder, his heirs and their families, 
and apply the residue in settlement of such debts and liabilities of the 
bolder au 1 his heir as may be established under the Act. Part IV provides 
for the ascertainment of the debts and liabilities by the manager, who is, 
when they are finally determined, to prepare a schedule of them, and a 
scheme for the settlement thereof, which, when approved by tlie 
Commissioner, is to be carried into effect. The manager under the Act 
[623] has the fullest powers to receive and recover rents and profits, to 
enquire into and settle the debts and liabilities, to cancel existing leases, to 
remove a mortgagee or conditional vendee in possession, to grant leases, to 
mortgage with the consent of the Commissioner, and to sell — but this 
last only with the consent of the holder and his next heirs. When the 
debts and liabilities are discharged, or when the Commissioner, in exercise 
of powers given him by the Act, thinks that the provisions of the Act 
should not continue to apply, the holder or his heir shall be restored to 
the possession and enjoyment of the property subject to leases, mortgages, 
or sales made by the manager during his term of management. 

The Act therefore creates a sort of administration of the immoveable 
estate of a debtor, in some respects resembling that pursued in an adminis- 
tration suit, but with some material differences. It primarily aims at the 
preservation of the estate, which cannot be sold without the consent of 
the holder and his heir. The Act obviously aims at the complete protection 
of the estate from litigation, by barring the remedies creditors would 
otherwise have in the Civil Courb.s. To what extent and whether in respect 
of all, or only of some proceedings and claims, the provisions of the Act 
do operate as a bar, is one of the questions to ha determined in these 
appeals. 

The Act is so framed as to render it not easy to construe. 

The first question is, what are the debts and liabilities, the existence of 
which is made an occasion for conferring the special privileges created by 
the Act for the benefit of holders of land in Chota Nagpur ? Are they limited 
to debts aud liabilities actually charged upon the lands of the holders, or 
do they include any debts whether secured by charge on immoveable 
property or not ? The schema of administration set up by the Act relates 
to immoveable property alone, and is directed towards the preservation of 
it from the creditors of the holder. But does the Act iutend to give relief 
to holders of land who may be subject to debts not charged on land, in 

respect of such debts ? 

Tbe preamble refers to the persons whose relief is contemplated as 
holders, &o..” who may bo in debt and whose immoveable property may 
be subject to mortgages, charges, and liens. That vfould prima facie seem 
to restrict the class to ha relieved to [624] holders whose immoveable 
property was subject to mortgage, and by implication, to limit the relief 
to be afforded to them, to matters arising in respect of debts of that nature. 
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1893 But ID g. 9, tbe preliminary condition to the ^ranfc of the[vesting“order 

Mabch 8. is thus described : — 

Appel- '* any holder of immoveable property ” (then passing over 

1*1^® next four, only alternative clauses) * applies in writing to the Gommis- 
sioner, stating that tbe holder of the said property is subject to, or that his 
OmL. said property is charged with debts or liabilities other than debts due or 
so c Ana liabilities incurred to Government, and requesting that the provisions of 
the Act be applied to his case.” 

in Act V of 1884, amending the Ghoba Nagpur Act, the follow- 
log cl. (a) is added to s, 2: — Every applicatioo under this section must 
state the particulars of the debts and liabilities as aforesaid to which the 
said holder is subject or loith which his immoveable property is charged.*^ 
Fuitber, s. 3 protects the moveable property of tlie holders for whose 
relief the Act is framed from attachment or sale under process of any Oivil 
Court in British India in respect of such debts and liabilities other than 
as aforesaid. 

Of course it is possible, strictly speaking, that the provision is only 
intended to prevent mortgagees who might obtain money-decrees on mort- 
gage debts from enforcing such decrees against moveable property of the 
holder to be relieved under the Act. But this would be to impute an 
intention not accounted for elsewhere in the Act, and not explained byitft 
professed purpose which chiefly, at least, is tbe protection of immoveable 
property — a purpose not helped by visiting mortgagees with a special difl- 
ability in so far as their claims are mere money-debts ; and besides, this 
view seems somewhat inconsistent with the express reference to process 
of any Civil Court in British India, which Courts could not ordinarily 
make decrees on mortgages of land iu Chota Nagpur so that money- 
decrees of such Courts would be aimed at. 

Upon tbe whole, therefore, it seems clear to us, that the Act is not 
intended to afford relief to holders of land in Chota Nagpur only in respect 
of debts secured by mortgages, charges, and liens upon immoveable property. 
We think the relief, if Government [623] should see fib to grant it, was 
intended to apply to debts and liabilities to which the bolder was subject 
or with which his property was charged. We think the phrase “ such 
debts and liabilities ” which occurs several times in the Act, and which 
was dwelt on in argument, means debts and liabilities other than debts 
due, or liabilities incurred, to Government, and includes every other debt 
or liability. 

It is no doubt singular that a law providing a special mode of 
administering the estates of a particular class of debtors, and suspending 
the operation of the ordinary law for that purpose, should exempt the 
moveable property of the debtors as well as the debtors themselves from 
liability to process, and yet omit to place the moveable property in 
hands of the person who is charged with the administration of the estate 
and the settlement of creditors’ claims. But this law itself is anomalous- 
It is a law of privilege designed for the protection of the ** holders of land 
in Chota Nagpar enacted perhaps for reasons of State, applying to that 
non-regulation district, the state of society in which differs a good deal 
from that in Bengal. 

We now have to oousider the effect of the vesting order upon 
rights of third persons, that is, of persons other than Government or the 

holder.” Section 3 is as follows : — 

3. On such publication the following consequences shall eusne 
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First. — All proceedings which may then be pending in any Civil Court 
in British India in respect to such debts or liabilicios, shall bo barred, and 
all processes, executions and attachments for or in respect ot such debts 
and liabilities shall become null and void. 

Secondly. — So long as such management cotitinues, the holder of the 
said property and his heir shall not be liable to arrest for or in respect of 
the debts and liabilities to which the said holder was immediately before 
the said publication subject, or with which the property so vested as 
aforesaid or any part thereof was at the time of tlie siid application 
charged, other than debts due or liabilities incurred to Government. 

“ Nor shall their moveable property be liable to attachment or sale, 
under process of any Civil Court in British India, or in respect of such 
debts and liabilities other than as aforesaid ; and 

[626] ‘ ‘ Thirdly. — So long as such management continues — 

" (a) The holder of the said imocoveable property and his lieir shall 
be incompetent to mortgage, charge, lease or alienate their immoveable 
property, or any part thereof, or to grant valid receipts for the rents and 
profits arising or accruing therefrom. 

" (6) Such property shall be exempt from attachment or sal© under- 
such process as aforesaid, excepj for or in respect of debts due or liabilities 
incurred to Government, and 

‘‘ (c) The bolder of the same property and his heir shall bo incapable 
of entering into any contract which may involve them or either of them 
in pecuniary liability.” 

Ssetion 7 is as follows : — 

“ 7. Every debt or liability other than debts due or liabilities incur- 
red to Government or (in the ease of under-tenures) the rent due to the 
superior landlord, to which the holder of the property is subject, or with 
which the property is charged, and which is not duly notified to the 
manager within the time and in manner hereinbefore mentioned, shall be 

barred: . . • 

*■ Provided that when proof is made to the manager that the claimant 

was unable to comply with the provisions of ss. 5 and 6. the manager may 
admit his claim within the further period of nine months from the 
expiration of the said period of three months. 

The first clause of s. 3 is no doubt obscurely worded. Does it mean, 
as argued, that only proceedings pending when the vesting order is 
ed, shall be barred? Or does it go further and bar all su'ts instituted 

after the vesting order is made, and while it is in force ? 

If the first meaning be that which is to be attributed to it. then the 
latter half of the clause is mere surplusage, for it cannot po.ssibIy. so far 
as pending proceedings go. add to the force of the first half, which declares 
all such proceedings barred. If the process, executions, and attachments 
referred to in the second half be processes. &c.. m pending proceedings, 
and this no doubt would be the appropriate meaning of the second arid 
thirdofsuch words, they would necessarily be null and void, if had in 

proceedings themselves expressly barred. j •.. . 

[627] Now " process'’ includes writs of summons, and without a writ 
of summons, or in our phraseology here, a summons, a suit cannot be 
validly instituted at all. Therefore, when the Legislature declares that in 
respect of particular matters all processes shall be void, it absolu- 

tely bars all suits respecting them. If processes bad stood alone m he 
second half of this clause, there could be little doub« , the addition of the 
words “ execution and attachments" is no doubt embarrassing, because 
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1893 obviously in themselves they can have no possible force at all; they are 

March 8. mere retetition unless their effect be, indirectly, to qualify the word 

Appwt process. But we do not think that they can be used to cut down the 
meaning of the word “processes” which precedes them so as to limit it 
LATE to processes cjusdem generis^ that is, processes in execution ; if we gave 

Civil, them that effect, the result would be to render the whole of the second 

wholly futile, being all of it mere repetition. We think 
c. bt)3, vve must give the word processes” its full meaning, and must hold that 

It includes summons, and in doing so. bars all suits to which the clause 
applies. 

No doubt it may be said that one reason we have assigned for attri- 
buting to the second part of the clause of s. 3 the effect which we hold 
that ifi has. namely, that otherwise it would be mere surplusage, applies 
with equal force to the provisions secondly contained in s. 3. as to freedom 
from arrest, and freedom of moveable property from abtaohmenta: since 
arrest or attachment of moveable property could only take place under 
proceedings” of which process of arrest or of attachment would be part, 
01 under processes, &;q., made void already. All that can be said as to 
this IS, that these provisions do seem superfluous, except so far as they 

may apply to process actually complete and in course of execution at the 
time of the vesting order. 

There is a suggestion, as to the scope of the second half of the first 
clause, which we think could not be adopted ; namely, that processes, &c.. 
therein referred to relate to proceedings pending in respect of such debts 
and liabilities, in the first part of the clause. This would be to gives 
special meaning to “ such debts and liabilities ” when it occurs in the 
second half, and make that dsscription mean such debts and liabilities in 
respect of which proceedings arc pending at the time of the publication of the 
vesting [628] order. We think we cannot attribute to these words in 
this place that special meaning. We think they mean here, as they do 

elsewhere, debts and liablities other than debts due or liabilities incurred 
to Government. 

The view of the section taken by us seems perhaps to some extent 
confirmed by (i; the marginal note of the clause, viz , “Bar of suits.” We 
are disposed to think we may look at the marginal note for assistance, for 
with reference to Indian Acts, we should probably rather apply the dictum 
0 tassel, M. R., In re Venours Settled Estates (1), than his correction ofit, 
in Sutton v. Sutton (2). Indian Acts, we believe, are always framed with 
the marginal notes which appear in the State publications of them. 

A u ^ t^xpressly declares that every debt or liability other than 

debts due, (fee., to Government or rent due to the superior landlord, which is 
not duly notified to the manager, shall be barred. It is true that this 
section IS in Part IV relating to the settlements of debts by the manager, 
and It might be argued that the bar only relates to the proceedings before 
him. Still this is not expressly said, while the bar of such debts or liabi- 
litws IS express. We think it must be read in connection with s. 3, and 
indeed m the light of the whole scupe of the Act. The only remedy 
enjoyed by creditors is by claim before the manager and by payment, if 
he does pay, under the powers given to him. 

Section 12 provides, amongst other things, that if within six months 
after the publication of the order the Oommissioner thinks the provisions 
of the Act should not continue to apply, the bolder or his heir shall be 

(1) L. R. 2 Ch. Div. 526. (2) L. R. 22 Oh. Div. 618. 
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restored to possession and enjoyment of the property, such rostoration 
shall be uotitied in the Calcutta Gazette, and thereupon tlio proceedings, 
processes, executions, and attachments mentioned in s. 3 (so fur as they 
relate to debts and liabilities, which the maiiager has not paid off or com- 
promised) and the debts and liabilities barred by s. 7, shall bo revived. 

No doubt part of those provisions is a little mysterious ; how it can 
be, for instance, that processes. A-c., themselves declared null and void 
can be revived” is rather beyond our comprohension : but this provision 
seems to be the only one vrhich exists [629] in the Act for allowing cre- 
ditors a resort to the Civil Courts, once the vesting order has been made. 

Section 7 of the principal Act is one of those sections which deal with 
the investigation and settlements of debts by the manager ; by cl. (1), s. 1 
of the Deo Act, the debts in the schedule of the Act, in which the plain- 
tiff’s debt is included, ore, save so far as any error may be proved (and 
there is none in this case), to be deemed justly due, and s. 7 of the Cbota 
Nagpur Act applies, we think, 7nutatis ^nutaudis, to createa bar in'iespcct 
of the debts dealt with in s. 1, cl. (4) of the Deo Act. 

The result of an examination of ?. 3, and of s. 7 read with regard to 
the whole scope of the Act is, that suits or proceedings to enforce such 
debts or liabilities as are contemplated by the Act, that is, other than 
debts due or liabilities incurred to Government are, if pending at the time 
of the vesting order, barred : if instituted after it, in respect of such debts 
and liabilities, null and void in their inception. 

3o far as in suit 88 of 1889 the amount claimed is in respect of rents 
improperly taken from the tenants before the Deo Estate Act was in 
operation, that amount was a debt or liability within the meaning of s. 3, 
Part the 6rst. and no suit will lie for it._ The only remedy is under the 
Act before the manager. So far as it is in respect of a loan made to the 
Eajah and due at the time of the vesting order, it is within s. 3, Part the 
first, and no suit will lie, the remedy is before the manager. So far as it 
is in respect of a loan made to the Rajah after the vesting order, the Rajah 
was by s. 3, Part the third (C), incapable of entering into a contract of 

loan, and no suit will lie : there is no remedy at all. 

So far as the claim made in suit 88 of 1889 relates to money received 
by the manager in violation of the plaintiff’s rights under the deed, such 
receipt, being of the rents of property of which the Rajah was m posses- 
sion at the time of the vesting order, would be. prtma facie at any rate, m 
strict accordance with the manager’s duties, and the second defendant 
Bhoobun Lai would not be liable in any case. If the moneys were recei- 
ved by him [630] wrongfully, as. for instance, (it was suggested) as a 
trespasser upon plaintiff’s possession, he might no doubt be liable. Such 
a contention might involve questions of difficulty as to the defence under 
8. 22 of the Cbota Nagpur Act applicable here. , ^ , „ 

But all claim against the defendant Bhoobun “ ^ 

abandoned in the Court below, as appears from the judgment where refer- 
ence is made to the defence under s. 424. Civil Procedure Code. 

These observations as to any liability arising from the receipt of 
moneys by the defendant Bhoobun Lai. apply equally to suit 25 of 1859. 
It was argued that Bhoobun Lai’s acts might constitute ground for a 
decree against the Rajah, that is the estate for the money received by 
him. wl do not see how from any point of view such a liability could 
be made out. The Rajah has ceased to have any control over the 
property, which is. with its income, absolutely m the hands of the 
manager. If the manager takes possession of property or of income not 
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properly part of the estate, there may be a remedy against him persoDally, 
if he is not protected under s. 22. But he cannot be said in doing this 
to have acted on behalf of the Rajah, even were it the case that he had the 
power to bind the Rajah by any act, as representing him ; and there is 
nothing in the Act to countenance such a contention. 

Having regard to s. 2, cl. (7) of the Deo Act — whether a suit 
to compel the defendant No. 2 to put plaintiCf in possession of such 
of the mouzahs mortgaged to him as that defendant had possession of, in 
such a manner as to allow him the full benefit ol the deed to which he is 
entitled, would lie, we need not here consider. These are not such suits. 

W^e think both suits ought to have been dismissed for the reason here 
assigned. We need not therefore discuss the character of the decree in suit 
88 of 1889, as being made subject to the Deo Estate Act, which we pre- 
sume means that the decree cannot be executed by reason of the provisions 
of that Act. 

The case is one of very great hardship, no doubt. The plaintiff’s right, 
we think, is clear. As to parts it has been established [631] by the 
adjustment of accounts of June 4bh, 1886, which was of course simply a 
proceeding in the course of administration by the manager, Bhoobun Lai, 
defendant No. 2. That claim being fully established, the plaintiff expected 
naturally enough to be paid : and failing to obtain either from the manager 
or the Collector payment of his admitted debt, be applies to the Civil Courts 
for redress. The Courts can give him no redress. Their jurisdiction is 
ousted by the provisions of the Act; they have no power to compel the 
officers appointed under the Act to pay the plaintiff his claim, supposing it 
to be in the power of those officers to do so, a matter on which we have 
no means of forming a judgment. 

We allow the appeal in 300 of 1891 (88 of 1889) and dismiss the 
suit. We dismiss the appeal in 244 of 1891 (25 of 1889). 

As to costs, we have said that this appears to us to be a case of very 
great hardship. Our attention has been drawn to the recital in the pre- 
amble of the Act — a most unusual recital. It is : “ whereas the persons 
to whom the debts are due and the liabilities have been incurred have 
assented to the application of the Chota Nagpur Encumbered Estates 
Act, 1876, to the case, on the condition that their title to receive the 
principal and interest duo to them bo in no way impaired thereby. 
Now, whatever may have been the meaning of the draftsman or com" 
poser of this enactment, it is not unreasonable to suppose that, assumi^fi 
that recital to be strictly accurate in every respect, the creditors mention- 
ed in the schedule gave their assent on the supposition that something 
more than a mere recognition of their rights without any means of 
enforcing them being allowed them was intended by the Act. They niigh^ 
not unnaturally suppose that when the Imperial Legislature stepped ip 
with a law of privilege in favour of this nobleman, and created a msebi* 
nery under which their claims were to be dealt with, and in doing so 
solemnly recited the preservation of their title to receive the prinoip** 
and interest due to them, the measure passed by the Legislature 
that recital did confer upon them the right to have recourse totheOouvts 
of Justice, when the officers appointed under the Act treated them as tho 
plaintiff has been treated in this case ; and there is a further considera* 
tion as to this, and that is. that both the Chota Nagpur Encumber^ 
Estates Act and the Deo Estate Act are themselves [632] so framed 
that not merely a respectable banker such as the plaintiff, but even » 
lawyer, might well find a difficulty in assigning to many of the provisio®® 
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of either enactment any certain meaning. In considering, therefore, 
what course we should take with regard to costs in this matter, we 
should consider, hrst, the extreme hardship of the case; secondly, this 
passage in the preamble which apparently promises a security which the 
body of the Act takes away ; and thirdly, the obscurity of the Act itself 
which does, if our construction is right, taka away their right, hut as wo 
say, in highly obscure language. We have to consider under these 
circumstances whether we ought to visit the plaintiff with any costs at 
all, and we think that having, regard to the circumstances of the case, and 
the difficulties surrounding the interpretation of the Act under which his 
legal rights have been superseded, it would not be just if we were to compel 
him to pay any part of the costs which the defandants have incurred in 
these prooeedinge either in this appeal or in the Courts below. Unfor- 
tunately, as the jurisdiction of the Courts is ousted, we cannot approach 
the question of awarding his costs out of the estate. We will nob say 
what we would do if we had the power to deal with them. Wo have the 
power to abstain from ordering him to pay the costs of the other side, and 
we do so. We allow the appeal in 300 of 1891 (suit 88 of 1889), we 
dismiss the appeal in 2i4 of 1891 (suit No. 25 of 1839), and we order that 
the parties respectively do bear their own costs both in the Court below 
and in this Court. 

Appeal {No. 300) allowed. 

X, A. P. Appeal {No. 244) dismissed. 


20 C. 633. 

[633] CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Ameer AH. 

Baijanath Pandet {Petitioner) v. Gauri Kanta Mandal 
• {Opposite Party).*- [3rd February, 1893.] 

fissions Judge, power of, in Revision^Furiher 

direct— Criminal Procedure Code [Act Xoj 1882), ss. 423, 435, 436 and 4.39. 

A oomplftint was made before a Magistrate, which involved a charge of dacoity 
against the accused person and others. Tae Magistrate in dealing with the 
oLe proceeded under s. 209 of the Code of Crioiinal Procedure, and finding no 
case It dacoity primu facie establishei. proceeded to frame charges under a. 254 
of the Code charging the accused with ofienoss under as. 3^ and 448 of the 
Penal Codl vie., thlit in a building and criminal trespass. Having heard the 
whole of the evidence, he then acquitted the accii^sed under s 258 of the Code, 
and gave him sanction under s. 195 to prosecute the com olainaot under s. 211 of 
the PenL cSde The complainant then applied to the Sessions Judge to revoke 

Thp Sessions Judge proceeded to consider the whole case, and 

available not 

fakeo anVthat had this been otherwise, a sessions case might have been establi- 
aher directed the Magistrate to hold a further inquiry, and to proceed in 
acoMdanoe with the result of such inquiry, either to commit the accused to the 

Bossiona, or grant the sanction, as the case might be. , , . , . 

TJelA that the Sessions Judge had exercised a jurisdiction not vested in him 
K- it™ ^ at a Revision Oourt he oould send fer the record for any pur- 

by law. Acting a uj,. jje was not competent under a. 436 to direct a froeh 

th^ Lusea h»d not beep improp.rl? di,ob»rg.d ol an ogence 
order o( ®B^boo“Khagepdro Neth Wter, Deputy Megistrete of Meld,, dated 17th 

November 1893. 
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^893 triable exclu3ively by a Court of Sessions, but ha-J been acquittad of an offence 

Feb. 3 withia the Migistrate’s jurisdiobioa. The Sessions Judge had, in fact, exercised 

the jurisdiction vested in him as an appellate Court under s. 423, as if an appeal 

Criminal beenp resented to him from an order of acquittal; such powers in revision 

^ cases are only conferred on the High Court. 

EV^ION. [Diag _ 24 M. 136 = 2 Weir. 544; F., 23 M. 225 (226); R., 1900 P.Ij.R. 68'(Cr); D., 13 Or. 

20C 633 LJ- 742= 17 lad. Ch. 5i=7 P.R. 1912 (Cr.)=2i3 P.Ij.R. 1912 = 39 P.W.R. 1912 

(Or) 3 

1634] The circumstances which gave rise bo this application to the 
High Court were as follows : — 

^ The complainant was one Gauri Kauta Mandal or chief tenant oi 
Gauri Kanta tola, the property of Chutterput Singh a zemindar, who it 
appeared was on bad terms with a neighbouring zemindar, named Hari 
Mohan Missir, and the accused (petitioner before the High Court), 
Baijanatb Pandey, was a barkandaz of the latter. 

Gauri Kanta tola, the scene of the oocurrence which gave rise to the 
case, was bounded by either properties also belonging to Ohutterpat Singh, 
or those of Hari Mohan Missir. Some time before the occurrence in 
question, some of the ryots of Hari Mohan Missir left his tola and went 
and settled in Gauri Kanta tola. On the 8ch August 1892, Gouri 
Kanta Mandal presented a petition to the Magistrate complaining that 
some of Hari Mohan Missir’s people had asked him to leave the 
estate of Chutterput Singh and settle himself on their master’s estate, 
but that he had declined, and that on the morning of the 4th August, 
one Rubi Singh, a constable, and another constable, had come to 
his house and informed him that he was wanted by the Sub-Inspector in 
connection with an assault on another constable, into which case the Sub- 
Inspector was making an inquiry at a place not very far from his house ; 
that he promised to go to the Sub-Inspector bub did not go: that on the 
same afternoon at about 3 P.M., Baijanath Pandey and two other barkan- 
dazes of Hari Mohan Missir, along with some 12 or 13 coolies, came 
variously armed, entered his house and plundered it ; that the Sub-Ios* 
pector, named Fakir, who was near to his house at the time, took no 
notice of the outrage, and that, when he complained to him, he would not 
listen to his complaint. On their allegation, Gauri Kanta Mandal charged 
Baijanath Pandey and the other men whom he could nob name, 
having committed dacoity, and the Sub-Inspector with having oommittnd 
an offence under s. 217 of the Penal Code, and asked the Distriot 
Magistrate himself to hold an inquiry or bo depute some other officer to 
do 80 . Their complaint was made over bo a Deputy Magistrate, Baboo 
Khagendro Nath Mitter, who recorded the statement of Gauri Kanta Man* 
dal on the back of it, but did not apparently ask him any questions 
[63S] relating to the refusal of the Sub-Inspector bo listen to his com* 
plaint. On the statements being taken down, the Inspector of Police was 
directed to investigate the matter. It also appeared that eight other ryote 
living in Gauri Kanta tola presented similar complaints, and they statflo 
that all the houses of the ryots had bean plundered. There were soffl® 
thirty families living in that tola, and, on the Inspector going to make h*® 
investigation, the remaining 21 ryots also made similar complaidts tobio^ 

The Inspector after holding his inquiry, reported that the facts ha 
been so much exaggerated that it was impossible to ascertain what b 
actually taken place, and he reported the case as false. 

On this report being submitted to the District Magistrate, an 
was passed on the 6th September stating “that the view expressed by 
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Inspeotor that only some dhan claiiueil by ono side had beoa cut in the 
field by the men of the other side with the assistance of tlio zt^imindai ’s 
nagdis U probable, but the charge of plundering houses is apparently a 
false one, ” and the oomplainants were called upon bo show cause on the 
14bh September why they should not be prosecuted under s. 211 of the 
Penal Code. 

On the 16th Sep!^embar tlie M igistrabo recorded blie following order; — 
Among the complainants Gauri Kanta Mandal is the lioadman. I select 
his ease for a judicial inquiry. Suinmjn Baijaoath Pandey, s. 380 and 
147, Penal Code. Summon the witnesses named by Gauri Kanta. The 
ease is made over to Baboo Kbagendro Nath Mitter for early trial. ' 

The case was then taken up by Baboo Kbagendro Nath Mitter, who, 
after recording certain evidence, considered be was justified in framing 
charges under ss. 380 and 448. lie then proceeded toj hear the evidence 
for the defence and acquitted the accused under s. 258 of the Code of 
Criminal Piooeiura, and directed that the complainant (Gauri Kanta 
Mandal) should be prosecuted under s. 211. 

Gauri Kanta Mandal then applied to the Sessions Judge to send for 
the record and revoke the sanction, on the ground that it was bad in 
law and nob justified by the facts of the case 

[636] The Sessions Judge in his judgment, after setting out the facts 
of the case referred to above, continued as follow:^ : — 

*' Now it does not appear that the complaint made against the Sub- 
Inspector, of his having refused to hear the complainanc when ho went to 
complain to him soon after the occurrence, has been inquired into at all. The 
Sub-Inspector, who was within half a mile of the scene of occurrence at the 
time, has not been examined: the Inspector who held the inquiry has not 
been examined. The complaint that was made was of a very serious nature. 
It was stated that the whole village was plundered, and when complaint 
was made to the Sub-Inspector, he refused to take cognizance of the offence. 
The complainant broadly charged the Sub-Inspector with an offence under 
8. 217. That the Sub-Inspector was engaged at the time inquiring into 
the case of the assault on a constable said to have been committed on the 
2Dd August by the servants of Chutieiput Singh is ceitain. That the said 
constable was attacked and severely beaten is also certain. He had nine 
marks of injuries on different parts of his body, one of which was severe, 
and the others slight. That case came on for trial before the Deputy Magis- 
trate, Baboo Sibakanta Ghose, who on a careful consideration of the 
evidence came to the following conclusion ; I cannot hold that the 
complainant was beaten by the accu^ed persons. I am rather inclined lo 
believe that he was most probably beaten while assisting the men of Han 
Mohan and Gopimoban Baboos in looting paddy of the ryots of Katabu 

Deara, as alleged by the accused.” , , . , , , , 

Thus we have the following facts (1) A constable was severely as- 
saulted by Chutterput’d men on the 2ad .August at a place near to Gauri 
Kanta tola, when he assisted Hari Mohan’s men m looting the be- 

longing ho the ryots of Chutterput. (2) Tnat some of the ryois of Hari 
Mohan had left his estate and settled in Gauri Kanta toU, the property of 
Ohutterpub. and that Chutterput and Hari Mohan were at open 
war with one another. ( 3 ) That the Sub-Inspector, hakir Chand, was 
engaged at a place nob very far from Gaun Kanta tola to inquire 
into the said assault case. (4) That when he was so engaged the whole 
village is said to have been plundered by Han Mohan s men. (5) It is 
certain that if the house of a single ryot was plundered in the way it is 
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said to have beea done, it was dacoity. (6) The evidence is that when 
the Sub-Inspector did not hear the complainants they went to the Naib 
of Chutterput, the next day, and he brought them to Malda on the day 
following, Sunday intervened, and the petitions of complaint were filed 
before the Magistrate on the 8bh August. The Magistrate made the 
order for the inquiry on the 8bh August, and we find that the Inspector 
did nob go to the scene of occurrence before the i4th August. In a case 
like this no time should have been lost in holding a strict inquiry. 

[637] It is no argument to say that the witnesses are not disin* 
teresbed men. The witnesses must be either Ohutterput’s or Hari Mohan's 
tenants. Hari Mohan’s tenants could nob be expected to give evidence 
in favour of the prosecution, and all the ryots living in Gauri Kauta tola 
were complainajits. It is quite possible that matters have been exaggera- 
ted and not all, but only the bouses of those tenants who had left Hari 
Mohan’s estate and Gauri Kanta’s, the head ryots, had been looted, bat 
on examining the papers in connection with the enquiry held by the Ins- 
pector, and the evidence, I am satisfied that there is a substratum of the 
truth. 

Of the five Mabanandatola men examined by the Inspector, all 
appeared to have proved the occurrence, and one of them has been exa- 
mined in Court, of them one is a school pandit having some position, flis 
statement, as recorded by the Inspector, appears to have a ring of btuth 
in it. Then the Jibutola men have not been examined. 


The Inspector went to the place 10 days after the occurrence, and 
his report shows that he saw that the grain lay scattered about in several 
houses. 

If the facts stated by the complainant be true, it is a case of dacoity, 
and as such triable exclusively by the Court of Sessions. 

I would ask the Magistrate to cause further inquiry to be made by 
examining the Sub-Inspector, the Inspector and Mabanandatola men who 
had been examined by the Inspector. It is also desirable to examiae 
some of the respectable residents of Jitutola. 

If after making the enquiry the inquiring olhcer is satisfied that a 
prima facie case of dacoity has been made out, be should commit the case 
to the Sessions for trial. If after inquiry he is satisfied that a primafO'^^ 
case has not been established, he should discharge the accused, and » 
after the thorough inquiry he is satisfied that the case is false, he should, 
as he has done, direct the prosecution of the complainant on a charge 
under s. 211. I direct that further inquiry be made accordingly. 

Baijanath Pandey then applied to the High Court to set aside the 
order on the ground that it was illegal and made without jurisdiction. I® 
his petition he contended, inter alia, that, as he had been acquitted under 
B. 258 after the charge had been framed, and witnesses on both sidfl® 
examined, the Sessions Judge was wrong in directing a further trial 
the Sessions Judge had erred in directing the examination of the Su 
Inspector and the other persons ordered to be examined by him, the com 
plainant never having sought to examine them ; that the Sessions Judge 
was not competent to open up the whole matter when the only c®®* 
plaint before him was that the sanction under s. 195 [638] should 
have been given; that the Sessions Judge had no power to order tn 
inquiring officer to commit the petitioner to the Sessions, if a primA 
case be made out ; and that the Sessions Judge’s action in the matter wa 
wholly irregular, illegal, and unwarranted by the facts of the case. 


X.J BAIJANATH PANDET V. GAURI KANTA MANDAL 20 Cal. 639 

On this application, a rule was issued whir.h now came on for 
argument. 

The Standing Counsel (Mr. Phillips) and Baboo Jogesh Chunder Deij, 

for the petitioner. 

Mr. Pugh, Btihoo Dwarka Nath Chuckerbutty. and Baboo Digavibur 

Chatter jee^ for the opposite party. 

The Standing Counsel (Mr. Phillips). — Upon a full consideration of 
the facts of this case, the Magistrate has acquitted Baijanath of the charges 
brought against him, i^iz., theft and house-trespass, ss. 380 and 448 
of the Penal Code, and has given him sanction to prosecute the complaint 
under s. 211. Against this order, the complainant moved the Sessions 
Judge in order to get the sanction revoked, and the Sessions Judge instead 
of confining himself to the matter legally before him, has ordered a further 
inquiry against Baijanath under s. 437 of the Code of Criminal Procedure, 
on the ground that the greater offence of dacoity had been committed. The 
Sessions Judge has no power, under that section, to re-open a case like 
this, in which the accused had been acquitted. I.Prinsep, J.. referred to 
paragraph 2 of s. 403 of the Code of Criminal Procedure.] That section 
has no application to the present case. Here the Magistrate had all the 
facts before him, and upon these facts he did not even believe the smaller 
offence of theft to have been committed. Paragraph 2 of that section 
does not apply to a case in which all the facts of a case are before the 
Court, and nothing new in the shape of evidence is forthcoming. 

Mr. Pugh, contra . — The Judge believes that a most serious offence 
has been committed, and ho is of opinion that there should be a further 
inquiry. He is clearly within his jurisdiction in directing a further 
inquiry. The last paragraph of s. 403 immediately before the explana- 
tion, applies to this case. [Prinsrp, J. — Suppose in this case Baija- 
nath had not been acquitted, [639j but convicted of theft, and the 
matter had come before the District Judge, not in appeal, but in revision 
under s. 437, could he have ordered a fresh inquiry on the higher 
eharge of dacoity ? The High Court would have the power to do so ; but 
nob the Sessions Judge.] The High Court has the power, and this is enough 
for me, as the whole case is now before your Lordships, and you should, 

I submit, in the interests of justice, order a fresh inquiry. [Amebr Ali, J. 
— The illustrations to s. 403 do not help you.] In the present case the 
Magistrate did nob try the accused for the higher offence of dacoity ; there 
was no such charge against him ; the illustrations to s. 403 are all with 
reference to cases where an accused person has been tried for the higher 
offence and acquitted. I do nob, however, wish to argue that the Sessions 
Judge had the power to order a further inquiry in a casejliko this ; the objec- 
tion, however, is only technical. It is clear that this Court has all the 
power of a Court of appeal^in revision, and that further inquiry should be 
directed by this Court in order that justice should be done. 

The Standing Counsel (Mr. Phillips) in reply, was pointing out that 
the Sessions Judge bad exercised the power of an appellate Court under 
8. 423 (a), which he clearly had no right to do, as the matter was before 
him in revision, when he was stopped by the Court. 

The judgment of the High Court (Prinsep and Amebr Ali, JJ.) was 
as follows : — 

JUDGMENT. 

The complaint originally made before the Magistrate indicated the 
oommissioD of what is known as^a sessions case, probably dacoity. The 
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1893 Magistrate, in dealing with the case, proceeded under s. 209 of the 
FEB, 3. Criminal Procedure Code, which declares that if the Magistrate should 

find that there are not sufficient grounds for committing tne accused for 

Criminal trial, be should discharge him. unless it appears to the Magistrate that 
Revision, such persons should be tried before himself or some other Magistrate, in 

which case he shall proceed accordingly. The Magistrate found that no 

20 C. 633. sQsQions offence was prima facie established, and he, accordingly, proceeded 

to hold the trial himself, that is to say. he proceeded under s. 254 of the 
Code, and he framed a charge in writing against [690] the accused, of the 
offence of theft in a building under s. 380, and criminal trespass under 
s. 448, Indian Penal Code. Finally, the Magistrate acquitted the accused, 
and, under s. 195 of the Code of Criminal Procedure, he gave sanction to 
prosecute the complainant under s. 211 of the Penal Code for making a 
false complaint. The complainant then went to the Sessions Judge and 
asked to have this order revoked. The Sessions Judge proceeded to con- 
sider the entire case, not merely whether sanction to prosecute should or 
should nob be given, and finding that proper inquiry had not been made, 
as all the evidence available had not been taken, and that, if such inquiries 
were held, a sessions offence might be established, he directed that further 
inquiry should be held, and that the Magistrate should proceed in accord- 
ance with the result of such inquiry, leaving it still open to him. if he 
should find that the complaint was false, to give sanction bo prosecute the 
complainant under s. 211. Penal Code. On an application made on behalf 
of the accused persons in that case bo sot aside this order as without 
jurisdiction, a rule was granted, which has now coma on for hearing. 

On full consideration of the arguments of the learned Counsel, who 
appeared on both sides, we have no doubt that the Sessions Judge in this 
matter has exercised a jurisdiction which was nob vested in him by law. 
If be proceeded to exercise the powers of revision as he seems to have 
done, he was competent to send for the record for any of the purposes men- 
tioned in s. 435. Bub he was nob competent under s. 436 bo direct a fresh 
inquiry to be made, inasmuch as the accused had not been improperly 
discharged of an offence triable exclusively by a Court of Sessions, but 
had been acquitted of an offence within the Magistrate’s jurisdiction, in 
proceedings, as already pointed out. under ss. 209. 234 and 258. The 
Sessions Judge, as a matter of fact, has exercised a jurisdiction vested in 
him as an appellate Court under s. 423, as if an appeal had been presented 
to him from the order of acquittal passed by the Magistrate. Such powers 
are in Revision conferred under s. 439 only on the High Court. In the 
present rule, we desire bo express no opinion on the merits of the case, bub 
merely to hold that the order of the Sessions Judge directing further 

inquiry is bad, and must therefore be set aside. 

[691] As we have been pressed to express some opinion regarding the 
effect of the Sessions Judge’s order on the sanction given by the Magistrate 
to prosecute under s. 211. Penal Code, we would merely say that as we 
understand the effect of the order of the Sessions Judge, it is bo revoke 
the sanction given. The propriety of the order sanctioning the prosecu- 
tion or revoking it is not before us. 

u .p TT BuU made absolute and order set aside. 
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APPELLATE CIVIL. Fe^20. 

Before Mr, Justice Macpherson and Mr. Justice Beverley. Appel- 

LATE 

Alta soondari Dasi {Petitioner) v. Srinath Saha Civil. 

{Opposite party).^ [20cb February, 1893 ] 


Appedl —Apj^al from order — Order to person holding certificate utider Act XX VI I of i860 ® ' 

to furnish security where portion of the property held as security has been sold — 
Sttcewsion Certificate Act {VII of 1889), 

An order by nbiob a person who bad obtained a certificate under Act XXVII 
of I860 was directed to furnish security lo the extent to which the security 
originally furnished had been diminished by < ho sale of a port ion of t he property 
is not an order from which an appeal lies either under Act XXVII of 1860 or Act 
VII ol 1889. 

In this case a certificate under Act XXVII of 1860 was granted to 
the petitioner, as the widow of one Radha Nath Sbaha, on 23rd of August 
1889, on her furnishing security to the extent of Rs. 5,000, the grant 
being opposed by Srinath Saha. She furnished two sureties, who give 
security to the extent of Rs. 2,500 each. Some of the property given by 
the sureties as security having been sold — that of one surety for arrears of 
Government revenue, and that of the other for arrears of rent under Reg. 

VIII of 1819, the petitioner was called on to show cause why she 
should nob furnish security bo the extent to which the former security had 
become diminished by the sale of the property offered as C642J security ; 
and an order was made by the District Judge of Jessore that the petition' 
er should furnish such security. 

From this order the petitioner appealed to the High Court. 

BoJioo Boykant Nath Dass, for the appellant. 

Baboo Surendur Ghunder Sen, for the respondent. 

At the hearing a preliminary objection was raised that no appeal 
^ould lie from such an order. 

Tbe judgment of the Court (MacpheRSON and BEVERLEY, JJ.) was 
as follows : — 

JUDGMENT. 

This is an appeal from an order by which tbe appellant, who had 
obtained a certificate under Act XXVII of 1860, was directed to furnish 
security to the extent to which tbe security originally furnished bad been 
diminished by the sale of a portion of the property. We think that nei- 
ther under Act XXVII of 1860 nor under the provisions of the present 
Act, VII of 1839. does an appeal lie from such an order. It is not an 
order relating either to the granting, refusing, or revoking of a certificate. 

Tbe appeal is rejected with costs. 

J. V. w. Appeal dismissed. 


• Appealfrom Origioal Order No 181 of 1892. egaioet the order olj. Knox- Wight, 

XSeq., Dietrict Judge of Jeeeore, dated tbe l9tb February 1692. 
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Before Mr. Justice Trevelyan and Mr. Justice Rarnpini- 

Sheru Sha and others {Petitioners) v. The Queen-Empress 
ON THE PROSECUTION OP Rashu Gossain {Opposite party).* 

[24bh and 27th March, 1893.] 

Criminal procedure Code [Act X of 1882), ss. 161, 172 — Statements of witnesses recorded 
by police officers investigating under chap. XIV of the Criminal Procedure Code — 
Police Diaries, 

The privilege given by s. 172 of the Code of Criminal Procedure does not 
extend to statements taken under s 161, bat recorded in the diary made under 
s. 172. 

[F. 16A.W.N. 793; R.. 19 A. 390 (392l*l7 A.W.N- 174 (P.B.) ; 20 M. 189*7 M. 
L.J. 167 (170. 175) (P.B.)=2 Weir 763; 9 C.P.L.R. 33 (34) Cr. ; Cons., 11 Or, L. 
J. 117{121) = 5Ind. Oaa. 357 = 13 0.0. 7.] 

[643] On the complaint of one Rashu Gossain, the petitioners were 
convicted by Baboo Rakhal Mohan Banerjee, Deputy Magistrate of 
Purulia, of rioting under s. 147 of the Penal Code, and sentenced each to 
six months’ rigorous imprisonment, and three of them were, in addition, 
ordered to pay a hoe of Rs. 200 each, and in default, to suffer six weeks' 
further rigorous imprisonment. 

From this decison and sentence, the petitioners appealed to the 
Deputy Commissioner of Purulia, who, however, upheld the conviction and 
sentence, and dismissed the appeal. 

It is unnecessary to further allude to the facts of the case, as the only 
question argued before the High Court was that relating to the production, 
at the instance of the accused, of certain statements of the complainant 
and bis witnesses, recorded by the investigating police officer, which it 
was contended formed portion of the special diary which the accused were 
nob entitled to see. 

Before the Deputy Magistrate, the petitioners bad filed an application 
praying that these statements, which had been reduced into writing, as 
they contended, under the provisions of s, 161, Criminal Procedure Code, 
might be sent for, and that they, i.e., the accused, might be permitted to 
cross-examine the witnesses before the Court upon those previous state- 
ments. This application was refused. 

Before the Deputy Commissioner of Purulia, who heard the appeal, 
counsel for the petitioners urged, inter alia, that the Deputy Magistrate 
was in error in not calling for these statements, and submitted that those 
statements should be sent for by the Deputy Commissioner : this conten- 
tion was, however, overruled and the statements were not sent for. 

The petitioners then applied to the High Court to send for the record 
and revise the decision and sentence upon various grounds, and, inter alia, 
urged that the Courts below should have granted their application with 
regard to the statements of the complainant and his witnesses recorded 
by the investigating police officer, and they contended that they had 
been greatly prejudiced by being prevented from showing material 
discrepancieswhich existed between the statements made by the witnesses 

• Orimioal Revision No. 88 of 1893, against the order passed by O.A. S. Bedford, 
F.ia Daoutv OomtuissioQor of Manbhum. dated the 7th of January 1893, affirming 
theorder passed by Biboo Rakhal Mohan Banerjee, Deputy Magistrate of Purulia, 
4ated the 1st of November 1692, 
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before the Oourb and those toade before such police oQjcer. A rule was issued 
on this latter ground on the 3rd February, and at the same time the High 
£644] Court directed that the statements of the witnesses referred to, and 
the non-production of which was complained of, should bo sent up with 
the record. The rule came on for hearing on the 24bb March. 

Mr. W. Jackson and Baboo Mohan Chand Milter, for the petitioners. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

Mr. Jackson : — The Deputy Magistrate has stated in his explanation 
that there are no statements recorded under s. 161 of the Criminal 
Procedure Code. The statements, however, exist, and they are before 
your Lordships. The outer cover to those statements suggesrs that they 
are taken under s. 172 of the Code, but that is only a device to get rid of 
the necessity of having bo produce them in Court. Section 172 refers to 
special diaries ; it has nothing to do with statements of witnesses. 
The mere fact that a beading is put on to depositions reduced into 
writing under s. 161, to the effect that they are taken under s. 172, 
does not make them special diaries or privileged statements. [TRKvelyan, 
J. — The Magistrate says that it is untrue that there are any statements 
under s. 161.] That statement is not correct. The statements are there, 
only a heading is put on to them to the effect that they are tak>^n under 
8. 172, but that does not make them special diaries. Section 172 does 
not authorize a police officer to tike down the statements of witnesses. 
[Rampini, J. — I do not know of any authority by which you can call for 
these napers, without calling the person in whose possession they 
are. There is a case bo that effect — The Empress v. Kali Churn 
OhunariiX)-^ This is a device of the executive to evade the rulings of 
the High C>urb. I refer to the two cases Bikio Khan v. The Queen-Em’ 
press (2) and Mahomed Ali Hadji v. The Queen-Empress (3). I Rampini, 
J. — You have misunderstood my question. Can you point to any law or 
authority which gives you the right to ask for the production of these docu- 
ments ?J Section 94 of the Code of Criminal Procedure, I submit, gives me 
this right. A witness called to produce a document must do so, unless he can 
[643] show that it is a protected document. These statements are not 
protected under the Bvideoce Act, nor are they protected under any section 
of the Criminal Procedure Code. It is only right and just that the accused 
fihoald have the right to cUl for the statements. [Rampini, J, — Did you 
apply under s. 94 of the Code ?] The application was in order. It is not 
necessary to mention the section under which an application is made. 
The latter part of s. 94 shows that no person need be called. Production 
of these statements may be applied for also under s. 165 of the Dvi- 
denoe Act. A person called on to produce a document is bound to do so. 
See Dvidenoe Act, s. 162. [Trevelyan, J. — I do not know of anything 
more disastrous to the administration of Criminal law than that the accused 
should be debarred from having access to information to which he has a 
right, and to which he is not absolutely debarred from having access 
by soma express provision of the Legislature. Here the statements 
were, it appaars, actually in Court.] I cannot add anything stronger to 
the observations which have fallen from your Lordship. The statements 
were actually before the Court. There are two decisions of this Court 
in my favour, and I submit that this question cannot be reopened. 

[Trevelyan, J. — You wish to have a re-trial with the aid of these 
depositions ?] Yes. [Rampini, J.— But how do you propose bo use these 

(l) & 0. 164. (3) 16 0, 610. ( 3 ) le c. 612 (note). 
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1893 DaDera ?! I shall ask fehe witnesses one after another whefch^ they made 

MABCH27. such and such statemoDis. and then call 

j. — Calls attention to Empress v. Haran Chunder Mitter (1). and says . 

Criminal Xbe mere fact that the heading states that ceitam statements are taken 
Revision, under s. 172, Criminal Procedure Code, does not make any difference, if 

those statements are really the statements of witnesses recorded under 

the provisions of s. 161. Criminal Procedure Code, the only question is 
whether you are entitled to see those statements.] J ust so. And I submit 
that as such statements can only be taken under s. 161 of the Code, i am so 
entitled by law. Under the Code of 1882. the Legislature has enacted 
that a witness can be prosecuted for speaking falsely before the police, inis 
provision did nob exist before. Can it be contended that sbaboments unon 
which a witness can be prosecuted for perjury [646] should never 
light of day ? In order to evade the law and to render the rnlmgs of this 
Court a nullity, the Inspector-General of Police has issued a circular to his 
subordinates to take down all such statements under s. 172 of the Cri- 
minal Procedure Code. [TREVELYAN, J.— How can we assume that the 
Inspector General of Police did issue such a circular. It would be appar- 
ently an evasion of the law as laid down by this Court.] But it is true 
The Deputy Magistrate in his explanation says so. Your Lordship could 

send for the circular. 

The Deputy Legal Remembrancer (Mr. Kilby ) : — The two cases relied 
on by Mr. Jackson are certainly nob in my favour. [Trevelyan, J. 
Th 0 question here is this ; the statements are really taken under s. 161 
the Code, and a heading is pnton to them to say that they are under 
8. 172. Is not that an evasion of the law These two decisions have 
made a complete revolution in the law. They are 
earlier decisions. For the last 25 years, s. 161 of the Code of 
Procedure has been regarded as referring to a part of the 

TTkfvflyan j.— W ill you formulate your proposition ?] Statements 

under s 161 of the Code are privileged [TREVELYAN, J. Both Mr. Justice 
EampiNI and I are of opinion that they are not privileged. The qis^tion 

STs been decided by two Division Benches of this Court, and we sh-u 

like to keow whether you are going to argue that this 

referred to a Fall Bench. It would not be necessary to 

the Fall Bench.] In deference to your Lordship a views I will not pursue 

this point any further. But the nest point is. have the *5 

n.nv wa- ’^^eiudiced? TTrevelyan, J.— Bub we have nob as yet arrived 
artbat%t*agT are not the accused 6rst of all entitled to look at those 
Itementsl] They have laid no foundation for ®-®-®-”'° ‘ ““'j ^ “ 
it can be shown that they have been prejudiced upon “®"'® ° ® 

by the exclusion of this evidence. 

[647] Trbvbltan. J.-Mr. Jackson, can you show any material 

difference between the two 8babemeQb9?J , . . 

TIT T 1 rAfflrred to various contradictory statements m 

the sufem^nts recorded by the police officer and the depositions before the 

Deputy Magistrate. 


(l)6 0.Ii.R. 390. 


(3) 16 0. 610. 
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[Rampini, J. — Is s. 172 of fche Code exhaustive? Might it not also 
•contain a memoranduiQ of evidence and be at the same time a bo7ia fide: 
diary ?] 

Tne Deputy Legal Remembrancer . — I submit the special diary might 
■contain the statements of witnesses. 

Mr. Jackson . — Section 172 is exhaustive. Statements of witnesses 
cannot be taken under that section. 

C. a. V. 

The judgment of the High Court (Trevelyan and Rampini, JJ.) 
was delivered on March 27th, and was as follows: — 


JUDGMENT. 

In this case it is complained that the accused were not allowed 
to use statements of witnesses taken by the police under s. 161 of 
the Code of Criminal Procedure in the way permitted by law. On 
the 3rd February 1893, a Bench of this Court made an order in the 
following terms : — “ Let the record be sent for, and a rule issue on the 
Magistrate to show cause why the conviction and sentence should not be 
set aside, or such order passed as to this Court may seem fit. The Dis- 
trict Magistrate will be further requested to send, wioh the record, the 
police diaries bearing on this matter, and to report whether, in addition to 
those diaries, any other record not embodied therein exists, or was made 
of statements taken by the police oflBcera from the witnesses in this case. 
Pending further orders in this case, the petitioners will be admitted to 
bail.” Tbe documents have been sent up to us, and we have examined 
them. Although written in special diary form, we find they contain 
amongst other things, which properly form portion of a special diary 
taken under s. 172, statements made by the witnesses, and taken down by 
tbe Inspector. Section 161 provides for the taking down of statements of 
witDe-«ses by the police. Such statements are, it has been held by at least 
two Benches of this Court, not privileged. Section 172 shows what a [648j 
special diary should contain. It is to contain the proceedings of tbe police 
officer. The section shows what kind of proceedings it is to contain. 
We do not think that tbe statement of proceedings beginning at tbe words 
“setting forth” is exhaustive, but we do not think that the section is in- 
diended to include the statements made by witnesses on an oral examination 
made by a police officer. In the first place, we do not think that the mat- 
ters stated to the witnesses are a part of tbe proceedings of the police 
■officer. Tbe fact that he examined certain witnesses is a part of his pro- 
ceedings, and, as the section shows, tbe circumstances ascertained from the 
•examination are a part of the prcceedings ; but the actual statements of 
:tbe witnesses are not the proceedings of the police officer. In the second 
place, the Legislature has expressly provided in s. 161 for the examina- 
tion of witnesses, and does not make the statement taken under such exa- 
mination privileged. It is only under a. 161 that a police officer making an 
investigation can examine persons acquainted with tbe facts of the case, 
^and reduce them into wricing. It is admitted that tbe fact that the state- 
ment is included in the police diary can make no difference if tbe statement 
was made under s. 161. We do not see how tbe statement can have 
■been taken down, except under tbe provisions of s. 161. In tbe third 
■place, 8. 161 requires a person to answer truly all questions relating to 
tbe case put to him by the officer, and he is liable to be punished if 
liis statements are untrue. If the Legislature intended to cover with 
4fae cloak of privilege statements which might render persons liable to a 
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1893 crimiDal prosecutioo, they would have done so in express terms. Ifc 
Uaboh 21. would be wrong to hold that a police officer, by inserting in the special 
' diary statements which can only have been made to him under s. 161, can 
Criminal protect such statements from being used in the way that the law allows, 
JtsvisiON.^.^., under as. 145 and 159 of the Evidence Act. The Deputy Magistrate^ 

in his explanation, says that the allegation, that the statements made by 

20 C, 642. witnesses were reduced into writing, “is absolutely devoid of found* 
ation in truth.” As we have said, the examination of the papers for- 
warded to us shows that the statements were reduced into writing. Th& 
allegation in the affidavit on this point is, we think, absolutely true. Tho 
statement not being privileged, the question arises [649] whether tho 
accused have been prejudiced by the action of the Deputy Magistrate. 
The Deputy Magistrate says : — “ I carefully went through the diaries 
under s. 172. and found nothing favourable to the accused in these diaries. 
We have been referred to several matters in the statements of witnesses 
recorded in what are called the special diaries, and we find that there are 
many statements which would unquestionably bo of great assistance to 
the accused. We think, therefore, that the accused have been prejudiced 
by the action of the Deputy Magistrate. In our opinion, the conviction 
and sentence must be set aside, and we accordingly set them aside. In 
the circumstances of the case, wo think it desirable that it should not be 
re tried by Baboo Rakhal Mohan Banerjee. We direct that it be re-tned 
by any first class Magistrate there may be at Manbbum. At this re*trial,. 
the accused will be at liberty to use, in accordance with the provisions ol 
the law, the statements of the witnesses recorded by the police. 

CT T H Rule vtcidB Oibsolutc cind new ttial ditsetsd. 


20 C. 649 (P.C.)=20 M. 77 = 6 Sar P.C.J. 310-17 Ind. Jur. 319- 

Raflque and Jackson’s P.C. Mo. 128. 

PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse and Morris and Sir B. Couch. 

\On avpeal from the Court of the Judicial Commissioner 

\of Oudh.^ 

Bhai Narindar Bahadur Singh and another {Plaintiffs) 

V. Achal Ram {Defendant) * [2nd and 3rd 

February, 1893.] 

The Oudh EslaUs Act (I of l 869 )^Taluk descending to a single heir^Ascertainment of 
that single heir distinguished from the rule of primogeniture. 

Ao estate beloogiog to a tatukdar whose nacne is entered in the second and 
not in the third o{ the lists of talukdars in six specified classes prepared under the 
Oudh Estates Act (I of 1869), ss. 8—10, is one which according to the custom of 
the family descends to a single heir, but not necessarily by the rule of primoge- 
niture. 

If, as happened in the present case, where the estate descended to a single heir, 
the heir according to lineal primogeniture is more remote in desree from tho 
ancestor than other persons, who may be collaterals, coming [650] within the 
line of heirship, then, according to the classification in the Oudh Estates Act, 
nearness in degree prevails over directness of line. But if two collaterals, of 
other persons in the line of heirships, are equal in degree, then the person rightly 
entitled is indicated by the seniority of the line to whioh he belongs. Section 33,. 
sub'S, 11 of t^e Act, referring, to the law which would govern descent in defanlb- 

m 
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of any heira who would oome under the special provisions of Act, includes in that 
law family custom when established. 

In an attempt to prove a family custom to the effect that females should not 
inherit, no proof was afforded by the production of certain wajib ul-araiz, as to 
which there was nothing to show that the villages of which they were rt-corded 
were the villages in suit, or belonging to the family which was disputing the 
succession. 

£F., 31 A. 457 (P.C.) = 6 A.L.J. 767 = 11 Bom. L.R. 690=IOC.L.J. 216=13 C.W N. 
1073 = 4 Ind. Cos. 25= 19 M.L.J. 605 (6141 = 12 O.C. 301 : R.. 26 A. 393 (401) ; 
8 Ind. Oas. 422 (424); 8 O G. 45 (48) ; 8 O.C. 9l(l00i ;16 O.C. 290 (294) (F.B.) = 
22 Ind. Cas. 577.] 

Appeal from a decree (24bh April 1884) of the Judicial Commis- 
sioner, affirming a decree (26th June 1886) of the District Judge of Ij’aiza- 
bad, and dismissiog the appellant’s suit with costs. 

The estate in dispute was the taluk Birwa Mabnaon in the Gonda 
district, conferred upon Pirthi Pal Singh, who died in November 1869. 
His name as talukdar was, however, entered in the lists I and II prepared 
by the order of the Chief Commissioner, and the provisions of the Oudh 
Estates Act (I of 1869) ; list I comprising all talukdars. and list II com- 
prising “ talukdars whose estates, on and before the 13th February 1855, 
ordinarily devolved upon a single heir.” 

Pirthi Pal’s widow, Tbakurain Sarfraz Kuar succeeded her husband, 
and died on the 20bh February 1870. Her daughter Brij Raj Duar next 
inherited ; and died on the 3rd February 1879, when her husband Achal 
Ram entered upon possession of the taluk. In Achal Ram v. Udai Par~ 
tab Addiya Dat Singh (1) the rule of suceossion as stated in the above 
Act, in regard to estates in list II, was affirmed as applicable to Birwa 
Mahnaon ; and it was held not to be necessary that when a talukdar’s name 
was entered in the second, but notin the third of the lists, the estate, 
though descending to a single heir, should descend by the rule of primoge- 
niture. 

The plaint, filed on the 8th January 1886, alleged that, on the death 
of Sarfraz in 1870, the plaintiff’s father Harbbagat, deceased in 1874, 
became entitled as the nearest collateral heir to Pirthi [ 651 ] Pal to 
inherit the taluk, to the exclusion of Brij Raj Kuar, daughter of Sarfraz 
and Pirthi Pal. The possession which Brij Raj obtained on the death 
of her mother was said to be wrongful. But, according to the plaint, the 
cause of action against Achal Singh, the present defendant, did not arise 
on the death of Sarfraz, but arose at the time when, in a suit against 
Achal Singh, the succession to Pirthi Pal’s taluk was claimed by Udai 
Partab Singh, talukdar of Bhiuga, and a final order was made for Achal’s 
possession on the Ist April 1885, by the Judicial Commissioner. More 
explicitly stated, the origin of the right of Narindar to sue Achal Ram 
was put in this way. Brij Raj represented by the Court of Wards re- 
tained possession till her death in 1879 ; and her husband Acbal Ram, 
on bis succeeding her, was sued by the Raja of Bhinga, who on the 2l8t 
February 1881 obtained a decree. To that suit Narindar, the present 
claimant, was not a party. On the 12tb December 1883 that decree 
was reversed by order of Her Majesty in Council ; the result being that 
the right of possession was restored to Aobal Ram. This, in the 
course of events, involved the opposition of the latter to the claim set 
up by Narindar. who claimed as against Achal Ram to be put into 
possession of the taluk, dating bis dispossession to have taken place on 
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1893 the 2Dd February 1884, aud alleging title to possessiou in virtue of his 
Feb. 3. being the nearest heir of the late Pirthi Pal Singh. 

— The defendant denied that the plaintiff was the nearest male relation 

Privy of Pirthi Pal Singh, deceased, and oiaimed the right to taluk Birwa on a 
Council, title through his marriage with Brij Baj Kuar : he alleged also that the 
- latter was entitled under a will, made by Sarfraz, as well as by the rules 

6” ofinheritance. 


(P.C.) 


The Courts below concurred on the following points : — that Pirthi 
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68 r PCJ intestate; that Brij Rij Kuar, on the death of her mother 

'Sarfraz Ku^r, succeeded as heiress to her father in preference to 
collaterals ; that the descendants of Azmut Singh, in the third generation, 
who had been adopted into another family, must be left out of consideration. 

But they differed on the question of limitation. The District Judge, 
on the understanding that the succession opened to collaterals on Brij Raj 
PC No. 128. 1879, was of opinion that the C652J plaintiff might 

have made title through his father Harbhagat; but bolding the suit barred 
by the twelve years’ limitation, he dismissed it. The Judicial Commis- 
sioner held that the suit was not barred by limitation ; but he dismissed 
the suit on the merits. The Judicial Commissioner found that, at the 
death of Brij Raj Kuar, the plaintiff, Narindar, was not the nearest 
collateral heir, in the presence of Jubraj, who. like the plaintiff, survived 
Brij Raj Kuar. This Jubraj he found to be equal in degree with Narindar, 
but nearer than be was in line, being great-g''andson of Sardawan, an elder 
brother of Sangram Singh, of whom the plaintiff was great-grandson. 

The suit was accordingly dismissed. 

On this appeal, 

Sir £f. Davey, Q. 0., and Mr. C. W. Arathoon, for the appellant, argued 
that it had not been proved that Jubraj Singh stood before the plaintiff as 
nearer in degree to Pirthi Pal. In reference to the evidence afforded by 
the loyib’ul-arais of certain villages, Lekraj Kuar v. Mahpal Singh (1) 
was cited. The plaintiff bad shown the better title and should have had 
a decree in his favour. 

Mr. T. H. Cowie, Q. C., and Mr. H. Cowell, for the respondent, were 
not called upon. 

JUDGMENT. 


Their Lordships’ judgment was given by 

Lord Hobhousb. — The question in this case has come to a very 
simple point inle^d after all this litigation- The estate is in Oudh, and 
was granted by the Crown to one Pirthi Pal after the ooofiscatioo, and it 
is placed in class 2 of Act I of 1869, and not in class 3. The effect of 
that is that the estate is labelled as one which according to the custom of 
the family descends to a single heir, but not necessarily by the rule of 
lineal primogeniture. It may be, and it has so happened in this case, 
that the heir aooordiog to lineal primogeniture is more remote in degree 
from the ancestor than other collaterals, or other persons in the line of 
heirship. If so, the degree prevails over the line according to the olassi- 
fioation under the Act ; though if two collaterals or persons in the line 
of heirship, are equal in degree, then as the property oan only go to 
[653] one, recourse must be had to the seniority of line to find out which 
that one is. 


(1) 5 0. 744»7I.A. 63. 
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Pirbhi Pal died in the year 1859. He left a widow and a daughter, 
but no son. There was no question as to the right of his widow to suc- 
ceed ; the Act of 1869 provides for that. She succeeded, and held during 
her life, and died in the year 1870, and the first question is whether on the 
•death of the widow the daughter succeeded. If she did not, the succession 
opens I to collaterals of Pirthi Pal at the dea' h of his widow ; and there is 
no doubt therefore upon the pedigree, that one Harb'iagat would then be 
the nearest collateral to take, and the plaintiff Bhai Narindar is his heir. 
Therefore it is the plaintiff’s interest to show that the succession to 
collaterals did open at the death of the widow in 1870: and for that pur- 
pose he attempts to prove a family custom to the effect that females shall 
not succeed. The only proof of such a custom is the production of 
certain wajih-ul-araiz. But it is not shown that the villages of which 
they were recorded are villages now in suit, and it is not shown that they 
belong to the same family as the family which is now disputing the 
•question of succession. There is therefore no proof of the custom before 
their Lordships. Besides this there are concurrent findings in the Courts 
below in favour of the succession of Pirthi Pal’s daughter which, though 
they do nob in terms negative the custom alleged, are absolutely inconsis- 
tent with it, and must be taken as concurrent findings against the custom. 
Therefore the succession opened at the death of the daughter without issue, 
which happened in the year 1879. By that time Harbhagat was dead, 
and the two nearest collaterals were the son of Harbhagat, who is the 
plaintiff, and his cousin Jubraj ; those two being both sixth in descent 
from the common ancestor of themselves and Pirthi Pal. But Jubraj 
comes of a branch senior to the branch of the plaintiff ; and therefore if 
the estate can only go to one, it will go to that one who represents the 
senior branch. 

Sir Horace Davey has suggested rather than argued on behalf of the 
appellant that in a case of distribution ordered by the llbh sub-section 
of the 22ad section of the Act of 1869, the family custom is not to be 
taken into account. Their Lordships consider that the effect of 
the 11th sub-section is simply to refer [654] the parties to the 
law which would govern the deeoont of the property when the special 
provisions of the Act are exhausted. That law clearly takes in the family 
custom, aud that law will in this case carry the estate to the one single 
heir, and that single heir must be pronounced to be Jubraj in preference to 
lihe plaintiff. 

Their Lordships have nob got Jubraj before them, and do not know 
whether there are other claimants: but the plaintiff’s own evidence shows 
that Jubraj comes in before them, and therefore the plaintiff cannot 
•maintain this suit. 

The result is. that their Lordships will humbly advise Her Majesty 
that this appeal must be dismissed with costs. 

Appeal disviissed. 

Solicitors for the appellants : Messrs. T. L. Wilson and Co. 

Solicitors for the respondent ; Messrs. Barrow and Rogers. 

0. B. 
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CRIMINAL REFERENCE. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 

Queen-Empress v. Mukunda Chunder Chatterjee {Accused).* 

[6th February, 1893.1 

Bengal Municipal Act {Bengal Act III of 1884). ss. 337. 338. 339. and Ui— License for 
a provision market — Market — Order prohibiting use of unlicensed market — Powers^ 
of Municipal Commissioners to grant or ivithhold licenses. 

It is eutirely within the discretion of the Municipal Commissioners, under 
the provisions of s. 339 of the Bengal Municipal Act (Bengal Act III of 1899), 
to grant or refuse a license for a market, and the Courts have no longer any 
jurisdiction to control such power, however arbitrarily exercised. 

Moran v. The Chairmayi of the Melihari Municipality (1) approved. 

[6551 A landowner on whose land a market had been held for some yeata 
previous, and which land lay within the bounds of a municipality, was proseouied 
under 8. 344 of the Bengal Municipal Act, and convicted and fined for using 
such market without having obtained a license under s. 338. He alleged that he 
had applied for a license and that it had not been granted him, and that the 
neglect to grant it was due to the fact that bis market interfered with a new 
market established by the Municipal Commissiouecs, and their desire to close 
his market. It appeared that some time previous to the institution of the 
prosecution, the Municipal Commissioners at a meeting passed a 
“ that the provisions of s. 337 of the Municipal Act (Bengal Act III of 1884) be 
extended to this municipality,” and it was contended that by this resolution 
licenses became necessary to sell at any market any of the provisions mentioiw 
in that section, and that selling without such license rendered the accused liabie- 
to prosecution aud fine under s. 344 It appeared, further, that Part X of e- 
Aot. which includes s. 337, bad been previously extended to the municipality by 

an order of the Government of Bengal. a v •- 

Held, that the resolution of the Commissionera was not an order such as la 
contemplated by s. 337, as it was not sufficiently precise to convey any definite 
meaning, and purported only to do what the Bengal Government had already 

done some time previously. 

Beld further, that the oonviobion and sentence must be set aside, there being, 
no proper order under s. 337. 

In this case the accused was charged at the instance of the Mada- 
ripur Municipality with an offence under s. 344 of the Bengal Municipal 
Act (III of 1884), and was convicted by a Deputy Magistrate and fined 

^The prosecution was instituted by tbe Vice-Chairman on the 14th 
June 1892%d it appeared that tbe accused had been previously convicted 
in the preceding month of November of a similar offence m respect of the 

same market by the same Magistrate and sentence I to a fine of Rs. 51.. 

This conviction was, however, set aside by the Sessions Judge on appeaL 

The reasons given bv the Magistrate for convicting on the present 

occasion, as well as the facta of the case, are fully stated in his judgment.. 

which was as follows n/r • • rt j oAA^t 

“This is a case brought by the Madaripur Municipality under s. 344 ot 
the Bengal Municioal Act. It is said that the accused has wilfully per- 
mitted a certain area otland within the limits fixed, under s. 337 of the 
said Aot, to be used as a market for the sale of provisions specified in the 
latter section without the license required by s. 338 of the said Aot.‘ 

• Otiminal Raferenoe, No. 346 of 1892, made by J Poaford, Esq., Sessions Judge 
of Faridput, dated Slst December 1892, against the order passed by Baboo R. M,. 
Ohuckerbutty, Deputy Magistrate of Madaripur. dated tbe 19th September 1893. 

(1) 17 0. 329. 
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[656] Th© evidence on the record clearly shows that Part IX of Act 
No. V of 1876, correspondicg to Part X of the present Municipal Act, 
has been duly extended to the Madaripur Municipality, and under s. 2 of 
the present Act, the notification extending the market laws of the former 
Act to this municipality remains as valid as if it had been published 
under the Act now in force. It is also satisfactorily proved that the 
order under s. 337 of the present Municipal Act was duly made, and that 
it was notified by beat of drum, and that the market in respect of which 
this prosecution is instituted is situated within the limits fixed under the 
said section, is also clearly and indisputably established. The fact that 
a license has been applied for in respect of t he market in question goes to 
show beyond all doubt that the aforesaid provisions of the Municipal law 
are in force in this municipality. 

It is further established that the accused has obtained no license for 
the year 1892-93, and that the existence of the offence was brought to 
the knowledge of the Vice-Clbairman on the 26th May last, and the 
prosecution has been instituted on 14th JuQel892. It is both proved and 
admitted that the site of the market belongs to the Pal Baboos of 
liOukajung and that the accused is tbeir uaib (agent), and according to 
the definition given in sub-s. 11, s. 6 of the present Municipal Act, an 
agent is to be deemed to be an owner for the purposes of the said Act. 

The prosecution has further proved that a market is commonly held 
within the given boundaries, and that perishable articles are sold therein ; 
and in order to verify this general statement, the prosecution has adduced 
evidence to the effect that on a certain day, i.e., the 21st May last, a mar- 
ket as defined in s. 336 of the Municipal Act, j.c., consisting of at least 
30 shops, stalls or standings, was held, and that vegetables, fruits, and 
similar provisions were sold. The municipal overseer and the tax-daroga 
went to the bat on that day and made a list of the shops, <tc. This list has 
been filed and attested. The statement of the municipal officers is corro- 
borated by the testimony of two respectable witnesses, namely, Baboo 
Syama Kunto Chowdbry, B.L., a pleader of the local Civil Court, and 
Baboo Jabish Cbunder Sen, clerk, Madaripur Local Board. Their deposi- 
tions vary no doubt from each other as to the number of shops, &c. But 
both of them have said that there were at least 30 shops, stalls or stand- 
ings. The discrepancy is anparenbly due to the fact that they did not 
actually count the shops. The existence of the market and the sale of 
perishable articles therein are admitted even by the defence witnesses, 
although some of them, who are apparently anxious to secure the interest 
of the accused, qualify their statements by saying that the number of 
shops, stalls or standings selling fruits, vegetables, and similar provisions, 
does nob exceed 25. This downright falsehood proceeds from their igno- 
rance of the definition of market.. They are evidently labouring under 
the mistaken idea that no place can be deemed to be a market unless there 
are at least 30 shops, &o., of perishable articles. 

[657] The only point for determination that now remains to be dealt 
with is whether the accused has wilfully or negligently permitted the land 
to be used as a market. This is a point ou which no direct evidence can 
be adduced, and it is to be gathered from the conduct of the accused. 
The evidence shows that be lives in a house within the given boundaries, 
and he cannot but witness the holding of the market almost daily ; and 
the fact that he does not try to prevent it, cannot but raise a presumption 
that it is done with bis connivance ; but there are facts which will show 
directly that he has wilfully permitted the land to be used as a market, 
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1893 His own mirdha, namely, Faizuddin Bhunja, has attested certain kabuli- 
Pe^ 6. ats, and he admits that the lands covered by the said documents are 

Crimtnat within the given boundaries of the market, and that the accused 

i^ceives the rent agreed to thereby, on bebalf of bis masters, the Pal 
KEFER- Baboos of Loukajuog. Again, the municipal overseer swears that he has 
seen a peon in the employ of the Pal Baboos, attached to their kutoheries 
at Madaripurof which the accused is the naib. levy toll in kind (mango) 
from the sellers of mango in bhe market. All these circumstances cannot 

but clearly point out that the accused has wilfully permitted the land to 
be used as a market. 

contended on bebalf of the defence (1) that the case is barred 
by limitation; 02) that the accused is neither the owner norths occupier 
of the land, and that there is a lessee of the market who is in direcfi 
possession of the same; (3) that the municipality have maliciously with- 
held the license, although it has been applied for more than once, with a 
view to put an end to his master's old hat ; (4) that the Vice-Chairman 
has no power to jostifcubo bhe prosecution wibhout the consent of th© 
Commissioners. The accused also pleads an alibi. 

As to the plea of limitation, it has already been said fchat the exisfceno© 
of the offence was brought to the notice of the Vice-Ohairman on the 28bh 
May, and that the prosecution has been instituted on the 14tb June last. 
The accused should have taken out a license on the 1st April last, and as 
the offence is a continuing one, limitation does not run till the expiration of 
the period for which it should have been taken out. It could never beth© 
intention of the Legislature that no license is necessary for an nnliceosed 
market which has been in existence for more than three months, for such 
an interpretation would make the law a mere dead letter. 

As regards the second plea, it has already been sbown that the accus* 
ed is the owner of the land for the purposes of the Municipal Act. Again, 
the so-called ijara lease executed by Fa'zuddin Bhunja on the 25tb Baisak 
last shows that he has no concern with the land on which the market is 
held. He has admitted that the rents payable by the permanent shop-keepers 
are received by the accused, and the aforesaid lease authorizes the lessee 
to levy certain perquisites from the traders of the bat; for instance, half 
an anna on the sale of every maund of jute, on every rupee on the sale* 
proceeds of the bamboos, and so on. Then it is quite clear that the ijaradar 
is neither the owner nor the occupier of the land. 

[658] Begardtng the third ground, it need only be said that the 
question whether the Commissioners should have granted a license or not, 
does not at all arise in this case. It is quite irrelevant to consider th© 
impropriety or otherwise of withholding a license in such a case. What 
the Court has to decide is not whether a lioenso ought to have been 
granted, but whether it has been granted. Granting, however, for the sake 
of argument, that the license has improperly been refused, the accused is 
not juatiffed in setting the law at naught. In the case of Moran v. The 
Chairman of the Motihari M^inicipality {\) it has been held by the Calcutta 
High Court that s. 339 of the Municipal Act has given the Municipal 
Commissioners absolute power in the matter of granting or refusing a 
license. But, having regard to the opinion of the Civil Surgeon as to the 
fitness or otherwise of the place to be used as a market, I cannot prepare 
my mind to believe that the refusal of the Commissioner to grant a license 
was arbitrary. They bad good and valid reasons to refuse the Hoense 


(I) 17 C. 339. 
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applied for. Thab the natural and legitimate oonseguonce of this prosecu- 
tion may be favourable to the growth and the development of the municipal 
market is nob, I think, a sufficient ground to charge the municipality with 
having mala fide exercised their powers to the injury and loss of the 
accused or his masters, and it is very curious to find that the Municipal 
Commissioners, who have sworn to this effect, have not adopted any 
measures to put a stop to this prosecution. 

The allegation that articles of perishable nature have long been sold 
in the market is entirely untrue. It appears that there was a market 
situated to the east of the Pal Baboos’ market, and so long as the former 
■was in existence, only some select goods such as gur, dhan, used to be 
sold in tbe latter hat. The defence witness, Gobinda ChunHer Chatterjee, 
admits that the accused tried to establish a new market for the sale of 
fish, vegetables, &c., in the year 1297 B S..so it is quite clear that previous 
to tbe said year, articles of a perishable nature had never been sold as in 
the Pal Baboos’ hat, and it was only in the year 1297 B.S., that the sale 
of these articles was naturally shifted to the Pal Baboos’ market by tbe 
total annihilation by diluvion of the other market. At about the same 
time the municipality st.arted a market with a view to enhance tbe com- 
mercial importance of tbe town, and to keep the sale of perishable articles 
of food under their control. But as it was very inconvenient for the 
people to get their daily provisions from the municipal market on account of 
its having been situated at tbe distance of about two miles from tbe old 
market, tbe municipality have started a daily market in the centre of the 
town for the sale of fish, vegetables, and similar provisions at a considera- 
ble cost in the beginning of tbe current financial year. The Municipal 
Commissioners, who are primarily responsible for the sanitation of the 
town, have thus done everything to keep the sale of perishable articles 
under their own [6S9] control consistently with tbe comfort and conve- 
nience of the people, and it would be an anomaly if after doing so much 
they should allow the sale of perishable articles in a place which, in 
the opinion of tbe Civil Surgeon, is not at all fit for the purpose. 

As to the 4bh plea, I need only refer to s- 44 of tbe Municipal Act, 
which empowers the Chairman to exercise all the powers vested by the 
Act in the Commissioners (not the Commissioners at a meeting). It 
would be fata) to all municipal administration if, for the transaction of 
every trifling business (such as the institution of a prosecution for the 
violation of any bye-law or the like), a meeting of tbe Commissioners 
were to be called, and it is for this reason that the Legislature has wisely 
vested the Chairman with the powers of the Commissioners. Again, s. 45 
of the Act authorises the Chairman to delegate all or any of his powers 
and duties to the Vice-Chairman by a written order, and tbe evidence on 
the record fully proves thab the power bo institute any prosecution 
under the Municipal Act or bye-law lias been duly delegated to the Vice- 
Chairman. 

The plea of alibi is of no avail in this case. The fact that the accused 
has taken a kabuUat from the lessee. Faizuddin Bhunja, on the 25th Baidak 
last for the period of one year, goes to show thab he has given the per- 
mission once for all. Again, he cannot avoid his duties and liabilities by 
reason of his temporary absence. The evidence shows thab tbe market is 
continuously held, and it matters little if he is away from the station on a 
certain day or days. To verify the general statement thab a market is held, 
evidence has been given of its having been held on a particular day, but it 
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do 08 not therefore mea-n that he is prosecuted for the holding of the 

“‘‘'■'it notice one point only, which though not so much 

nece 3 sa,ry foi- the purpose of this judgment cannot 

amounts to a serious insiouation against the conduct of the Municipal 
Chairman. He has apparently been charged with the 

keeping back an anplioatioo for a license alleged * jg 

ijaradar, Faisuddin Bhunja. on tbe 20bh February last ! 

a downri-ht falsehood. On the 9th August the accused filed a list of wit 
nesses, including the Chairman of the Municipality and this 
nraver for calling for certain documents from the said witness, nut 
there is no mention of this document in this prayer. The accused oou d 

not, previous to the said date, i e., the 7th August, ‘‘‘fg 92^3 

a great Haw in his defence not to apply for a license for the year 1892 9 ^ 

and!n order to cure the defect he has filed another Petition of. the 23 d 

August, with a prayer to call for. 'tom the Municipal office, the very 
documents named in the list filed on the 9th Angnet, and some^new^o^^,. 
including the alleged application Mffiged petitm was 

denoe was adduced by the defence to ptov n-ni the defence has not 

actually submitted to the Chairman It is ‘^at “"'““““estion in 

[660] dared ask the Chairman or the .“““'“■P^i°®°®h^rsworn to the 
connection with this plaint. Tna IIjq Ghairman states 

submission of the application arodownrig P ' ^ psbition. I need 

that he does not at all recollect to on the part of the 

hardly say that such conduct is entirely un j o^j^missioner." 

accused, who is an Honorary ra ® appealable one, the matter was 

The sentence passed not being referred the case to the 

brought to the notice of the Sessions Ji^g . 

High Court with the has been fined Rs. 30, under s. 344 of 

“ Mukimda Ghunder Cbatb ^ ggh, market to be held 

the Bengal Municipal Act. ^f ’ -ahoQfc license under s. 383 of the Act on 
on land under his “““f p^t 'ron the 19th September 1882; 

the2Ut Maylast. Senteno^._P,^^f 

complaint had been m , . { Madaripur Municipality who instituted 

‘‘ It was the Assistant Surgeon) had 

the to the Vice-Chairman under s. 45 of the Act. 

delegated ’‘i' ^ * Committee had not at a meeting passed orders under 

But the Tow should be used as a market for 

fish r v^thPUt license. Neither, moreover, had they at a meeting 

Iinder 3 353 oousented to the prosecution. _ 

° A^corffingly both prosecution and conviction appear illegal. 

2° Tearand ZL^kZer Kant Sen appeared for the 

prosecuti^. 2>as, for the accused. 

The ^'dS^of the hU Court (PRIMSBP and AmreR ALt, JJ.) 
was as follows 

JUDGMENT. 

This is a case under the Bengal Act MJ884. in whmh^tho 

rtra pMlUedffif land to be used as a market lor 

the sale of pro^sions as therein specified without a license. 
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[661] The SessioDS Judge has referred the matter to us on revision, 
recommending on various grounds that the order should be sot aside as 
illegal and improper. We have had the advantage of bearing learned 
■counsel on both sides, and have given the fullest consideration to their 
arguments, for though the case is apparently a petty one, tbo points raised 
are of some importance to the general community. 

The case of Moran v. The Chairman of the Motihari Municipahtijil), 
which proceeded on facts almost exactly the same as in the present case, 
has been cited to us. That was a suit for damages in consequence of the 
closing of a market by order of the Municipal Commissioners of Moti- 
hari. and. after argument of counsel, the learned Judges held that the 
law placed absolute authority in Municipal Commissioners, acting under 
the Act of 1884, so as to deprive the appellant of any reliefer compensa- 
tion for disturbance with his previously existing rights as proprietor of a 
market for which a license was refused. In the present case, amongst 
other matters, we have been asked to consider the legality of the order 
purporting to have been passed under s. 337, and whether the 
Commissioners were not bound bo have granted the accused the license for 
which he applied bo continue to hold the existing market for which 
apparently it is desired to substitute a rival municipal market. 

Before proceeding further it may be mentioned that in the preced- 
ing November, the accused was convicted of the same offence as that 
for which he has been again convicted in June. He was then sentenced 
to a fine of Rs. 51 which was set aside by the Sessions Judge on aupeal. 
He has now for a repetition of the same act, which was then held bo bo 
no offence, been again convicted by the same Magistrate and sentenced to 
a fine of Rs. 30 which sentence is nob appealable. We are not prepared bo 
accept the view of the law expressed by the Sessions Judge under which 
he set aside the previous conviction. We accept the oninion laid down 
in the case cited to us {.Moran v. The Chairman of the Motihari Munici- 
pality (1)] that it is entirely within the discretion of the Municipal 
Commissioners to grant or refuse a license, and the Courts have no longer 
jurisdiction to control such power, however [662j arbitrarily exerc'sed. The 
Legislature has thought proper to enact such stringent provisions seriously 
affecting private property, and it is difficult to believe that they could 
have had bsfore them the full consequences of such a measure or such a 
-case as that now before us. Fortunately we have the satisfaction in the 
present case of being able to set aside the orders passed, because the matter 
has not been properly brought within s. 337, and the whole case therefore 
fails. W'e trust, however, that a statement of the whole case from 
beginning to end, as it has been represented to us and appears on the 
record, will not be without advantage, and especially to the party now 
before us. 

The prosecution in the present case was by order of the Vice- 
Chairman. The law (s. 353) directs that no prosecution shall be without 
the order or consent of the Cjmmissloners ; but s. 44 provides that the 
Chairman shall exercise all the powers vested by this Act in the Commis- 
sioners, provided that he do nob " exorcise any power which is directed to 
be exercised by the Commissioners at a meeting,” and 8.45 permits the 
” Chairman by a written order bo delegate all or any of the duties or powers 
of a Chairman. " A written order giving the Vice-Chairman powers under 
s. 353 to institute prosecutions under the Act, was passed in March last, and 
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is a sufficient legal authority for the present case. We cannot accept the 
contention of the learned counsel that, from the nature of the order or 
conseot. it must be given at a meeting of the Commissioners. It seems to 
us that the Act expressly provides for certain acts to bs done at a meeting, 
and thus draws a clear distinction between such acts and others not at a 
meeting formally convened. We have been asked to note specially tho 
date of the order of the Chairman, and the fact that it was passed 
within a few days before the close of the official year (31st March) 
after which fresh licenses would be necessary for purposes requiring 
that authority. This may not be without some significance in the 
present case, if it should appear that the prosecution in it was the 
result of some private resentment and ill-will towards the accused. 
It is alleged that an application for a license was made on 20th February. 
It is not forthcoming, and that it was ever made is denied. It, how- 
ever, appears that in a petition of the Ist July, asking for a transfer 
[663] of this case to another Magistrate, it was mentioned and made on© 
of the grounds of the application, and it was also pleaded in the course of 
the trial as one of the grounds of objection to this prosecution. 

The Sessions Judge in referring this case to us has stated that ifr 
may be taken that the Madaripur Bazar site” (that is, the bazar of th© 
accused) " has been for many years past the ground east of the Madaripur 
khal so far as houses lasted.” But apparently the site has shifted from 
time to time as the hank of the khal was broken away by the action of 
the stream. The evidence in this case shows, too, that the bazar is not 
a new one. On the 16th January 1881. the Government of Bengal ex- 
tended to Madaripur Part IX of the Muniotpal Aob now 
this applies equally to Part X of the Act of 1884. amongst which the law 

relating to the present case is to be found. ^ » ht j • i. 

E^ly in August 1889, the Municipal Commissioners of Madaripur at 

a meeting nassed the following resolution : — That the provisions of 
8.337 of the Municipal Aot III (Bengal Act) of 1884 be extended to 
this muoioipality.” It ia cootended that, by this order, licenses were 
necessarv to sell at any market aoy of the provisions mentioned in 
s 337 within the municipality, and that the selliog of such a market 
as defined by s. 336 without a license on hts land has rendered .he accused 
liable to prosecution and fine under s. 344 We have no hesiiation m 
u Mirart fhof fhft terms of the resolution above mentioned are noc an order 
suih a! L colmp^a by s. 337. That sectioo was extended to the muni- 
cipality as a part of Part X of the Act by an order of the Government of 
Bengal and, therefore, the terms of the resolution are not sufficiently 
crecfse' so as to convey any definite meaning They purport only t© 
Lclare that the Municipal Commissioners do what the Bengal Govern- 
ment had already done some time previously. We have further great 
doubt whether it was ever intended that s. 337 should be used in the 
manner attempted in the present case or without some clear ground 
of public benefit. From the Sessions Judge’s remarks it would see® 
that the municipal market recently established is at some considerable 
distance from the market of the accused person, and not so conveniently 
situated. That, however, is of [664] little consequence except to indi- 
cate the inexpediency or injustice of the closing of the private marke. 

We observe again that in July 1890. the site of the market wa^ 
disapproved by the Officiating Assistant Surgeon, because 
was very low with deep ditches surrounded with oess-pools. aM 
has no drainage and no proper road leading to it.” He conclude . 

US 
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I shou d ba very sorry to sea such a place lioonsod by the local 
MuDicipality for the purposes of a market-place.” Ft was after this 
that the accused was convicted but acquitted by the Sessions Jud^o on 
appeal, so that the report is not necessarily a representation of the present 
state of the land, nor has the accused ever been direobod bo improve the 
land as a condition to obtaining a license. Attempt has rather been 
made steadily to close this market. It has been stated that the real 

objectia substantial sanitary improvement. While we are at all times 

most ready to give every credit for such motives, wo regret extremely 
to fand very strong reasons tor believing that personal motives are rather 

f proceedings. The Sessions Judge reports that 

at Madanpur local quarrels and the friction engendered by Municipal 
politics are very well known. In the proceedings before us wo find that 
the Vice-Chairman is the moving power. The Chairman, who holds 
the ofiice of Assistant Surgeon, has stated. ” 1 do not remember to 
have 860 Q the hat this ye^r.” and that “when the Vice Chairman 
iniormed me that the accused was again permitting the land to be 
used as a hat, I told him to do what bo deemed proper.” At the same 
time the Chairman states that the accused and the Vice-Chairman 
are on bad terms. The cause of difference is this case. The Vice- 
Chairman is not the mukhtear of the Pal Baboos now-a-days. The Pal 

Baboos are the owners of the land, and the accused is their local agent. 
We are informed by the counsellor the accused that the Vice-Chairman 
IS the disch^-ged mukhtear of these Baboos, and this has not been con- 
tradicted. Taken with local quarrels and friction engendered by Munici- 
pal politics, reported by the Sessions Judge, the reseotraont felt by the 
Vice-Ohairman at his discharge from the service of the Pal Baboos 
furnishes good reason for believing that the action taken was not prompted 
by purely public motives, and there is much reason to attach weight to the 

oouDsel. that the delegation of power bo prosecute 
|^65J given to the Vice-Cbairman towards the end of the official year of 
March last was obtained with the object of injuring those who had ceased 
to ®“P[oy Vice-Ohairman as mukhtear. It has, we may add. been 
made the subject of unfavourable comment that whereas the Subdivisional 
Magistrate held a regular trial and in convicting the accused passed an 
appealable sentence m November 1891, in June 1892. after that conviction 
and sentence had been se^ aside on appeal, he again tried the accused for a 
repetition of the same offence, not by the ordinary but by the summary 
procedure, and passed a sentence not open to appeal. It is very much to 
be regretted that this course was taken, and particularly after an attemnb 
had been unsuccessfully made by application to the DisWicb Magistrate to 
remove the trial to some other Magistrate. 

Wo sot asido the oonviotioo and sentonce, as already stated, because 
no proper order has been passed under s. 337. We trust, however, that the 
statement wo have given at some length of the state of the law and the 
manner m which the arbitrary powers oonterrod by it may, and “ndeed 
must, not unfrequently be used, will attract attention and lead to some 
change m the law which will ensure a better administration and aCI 

must brre?undi°d' “t Private rights. The fine, if paid 


H. T. H. 


Conviction quashed. 
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GRIMINAIj revision. 

Before Mr. Justice Prim^ep and Mr . Justice Ameer Ali. 

Jugal Das Dalal {Petitioner) v. Qobbn-EmprBSS (Opposite Party).* 

[9th February, 1893.J 

Public nuisance-~Penal Code {ActXLVoJ 1860), ss, 269, 283, 290— O6siruclio« on 
tidal navigable river. 

The mare fiot of an eacrcaohmsat on a tidil n\vi»tble river does not neces* 
sarily amount to a public nuisance so as to render a o>r.^oo ceasing [686] such 
encroachment liable to punishment under s. 293 of the Penal Cide, but there 
must be evidence that such encroachment causes one of the results specified in 
s. 268. 

In the matter of the petition of Utnesh Chandra Kar[l) considered and commen- 
ted on. 

The rule laid down in that case to the eSaot that any encroachment, however 
slight, on a tidal navigable river constitutes an ofiance under s. 290 is too widely 
stated. Each case should be determined on its own merits, and a decision 
arrived at as to whether the encroachment has caused an obstruction or not. 

The petitioner was charged with having erected a jag in a tidal navigable river, 
constructed of trees and dams, and thereby having committed ofianoes under 
38 . 283 and 290 of the Penal Code. There w »s evi l-mce to snow that the jag was 
about 45 cubits long and 20 cubits broad, and that it Wis erected on the silted 
side of the river where it was about 300 hats broad, and that it did not obstruct 
the ordinary navigation of the river. The lower 0 lurt held that the jag could 
not but cause an obstruction, and convicted the petitioner under s. 283. 

Held, that as there was no evidence to show that the petitioner had caused 
any danger, obstruction, or injury to any person in any public way or line of 
navigation, the conviction under that section could not be sustained. 

Beld further, that he could not be convicted under s. 290 as there was no 
evidence of any obstruction to the ordinary navigation of the river. 

In these three cases the petitioners were charged before the Deputy 
Magistrate of Cbandpur with the commission of offences under ss. 283 and 
290 of the Penal Code by causing an obstruction in a navigable river by 
putting up jags constructed of trees and dams. In the case No. 16 the jag 
was about 20 cubits broad and about 15 cubits long, and the Magistrate 
found that this jag in a narrow river only about 300 cubits broad could nob 
but cause an obstruction, and convicted the petitioner under s. 283 and 
fined him Rs. 5, or in default, sentenced him to four days’ simple imprison- 
ment He further directed the removal of the jag or that it be reduced in 
size to not more than 5 or 6 cubits in width. The facts of the other two 
cases were similar to those in No. 16. The petitioners therefore applied 
to the High Court under the provisions of s. 439 of the Co.le of Criminal 
Procedure to send for the record and reverse the order of the Deputy 
Magistrate [667] on the ground that they, the petitioners, had an 
immemorial right to pub up the jags complained of : that there was no 
evidence or finding that any obstruction was caused bo any individual 
or individuals, and that no one had complained of having been injured 
thereby ; that there was ample apace left open at the sides of the 
jags for navigation by boats, and there could be no obstruction to the 
public ; that the evidence did not support the conviction, and that on it 
the Magistrate should have held that the act complained of w as a lawful 

• OHmioal Ravision Nos. 16, 17 and 18 of 1893, agniosb the ordec passed by Biboo 
P 0. Singh, Deputy Magistrate of Chandpur, dated 12th of December 1892. 

(1) 14 0. 666. 
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aofe on the part of the petitioners, and that no injury to any person or 
persons could naturally follow from it. 

Upon these applications rules were issued to consider the le/iality of 
the conviction and propriety of the sentence, which rules now came on for 


Mr. P. Z,, Xioy, Baboo B'asunto Kumar Bose, and Baboo 
Jiose, for the petitioners. 


Satlya)iand 


The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

JJ ■^^^/•~^**'hough the petitioners were charged under ss. 283 

and ..90 of the Penal Code the conviction is only under the formor section, 
undei which It must be afermatively proved by the prosecution that an 
obstruction was caused to a particular individual. There is no such evidence 
in the present case and no complaint from any injured person. The mas 
m question were on the silted side of the river, and there is positive evi- 
dence for the defence that no boats ever pass that way. Tl'.ose jays have 
been in existence for many years and there has never been any obstruc- 
tion to navigation. The case of The Queen v. Khader Moidin (1) and Em- 
press y. Ram Singh [2) are in favour of my contention. It may he con- 
tended on the authority of In the matter of the petition of Umesh Chandra 

the petitioner in thi^, case is guilty of an offence under s. 290 
of the Code ; but the facts of that case were entirely differenb, for 

It was there proved that the obstruction extended over the whole width of 
the river with the exception of a small outlet [ 668 ] through which boats 
could only pass by using considerable precaution. It is not laid down in 
that case that any and every kind of obstruction to a tidal river would bring 
a case wi^bbin the purview of s. 290. For the purposes of that section it 
must be shown that the illegal act or omission must necessarily cause some 
injury, obstruction, danger, or annoyance to persons who mav have 
occasion to use any public right (see s. 268). None of these elements exist 
in the present case, and therefore no offence has been committed. 


Mr._ Kilby.— In the present case, although it is doubtful whether 
the conviction under ^ 283 can be upheld, yet it is clear that a conviction 
under s. 290, Indian Penal Code, would be proper. No length of time 
can be held to justify a public nuisance.— see Russell on Crimes, 5th 

edi^on, yol. I p. 442, And The Municipal Commissioners of the Suburbs 
of QdlcuttcL V. McLhotrtcd Alt (4). 


The facts of this case clearly bring it within the scope of 9 . 290 
Anything which affects the comfort or safety or the community may be 

— see Attorney-General v. Proprietors of the 
Bradford Canal (5) and Benjamin v. Storr 6 . Once the obstruction ^ 
admitted, it is no answer to say that sufficient space for the public traffic 
ramams— see Reg v. The United Kingdom Electric Telegraph Company ( 7 ) 

llkaySrl Ka^kVllV'^ maWero/ the petition of UrL^ 

Chandra Kar (3), and was decided in favour of mv contention I submit 
the rule should be discharged. ouoiuu. 1 suomit 

The judgment of the High Court (Prinsep and Ameer Ali JJl 
was as follows ; — /ini, jj.j 


(1) 4 M 385- 
(4) 7 B.L.B. 499. 

(7) 9 Oox Or. Oa. 137, 


(2) 11 0. L. R. 462. 
(6) L.R. 2 Eq. 71. 


(3) 14 C. 6S6. 

(6) L.R. 9 O.P. 400. 
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JUDGMENT, 


In these cases the accused were charged under ss. 283 aud 290, 
Indian Penal Code, that is to say, with doing an act which caused danger, 
obscrucbion, or injury to any person in a public way, a particular 

tidal khal ; and secondly, with causing a public nuisance. They have been 
convicted of the first offence under s. 283 and have been sentenced to fine. 
[669] A rule was granted to consider the legality and propriety of 

the sentence. , ,.u 

We have considered the case on the evidence before us and on the 

arguments addressed to us by the learned counsel on both sides. Mr. Kilby, 
who appears in support of the conviction, has cited the case of In 
the matter of the petition of Umesh Chandra Ear (1) as an authority for his 
contention that the mere fact of an encroachment on a tidal navigable river 
necessarily amounts co a public nuisance so as to render the person 
causing that obstruction liable to punishment under s. 290. We may, how- 
ever, observe that in the case before us the conviction has not been under 
8. 290. but under s. 283, and that there is no evidence to show that the 
accused caused any danger, obstruction or injury to any particular person 

in any public way. Toe evidence taken merely shows that tbe accused 

put up a jag in this river, that the jag is about 45 cubits long and 20 
cubits broad. It is however contended by Mr. Kilby, on the authority 
of the case already mentioned, that the conviction can be maintained 
under s. 290. since any encroachment on a navigable rivermusb necessarily 
be an obstruction and so a public nuisance. We have given 
deration to the case cited by him aud numerous other 
Courts bearing on the subject. On the facts of 

can be little doubt that there was an obstruction, ^ut with every lespect 
for the learned Judges, and after the fullest consideration of the matter. 

we find ourselves unable to accept the general 

indeed they were not necessary for the purposes of that case) that any 
indeed tney we oavigable river would constitute 

>7™ s,T.— . 1“ ls,”;x 


Bary, do pormiu 
[670] the property of private 

prevent diluvion. of 

. This is mentioned only as an instance for showing 
T'^l.u'^'V^r^^ranDlication of such a rule is contrary to custom. We are 
that the f evidence is necessary : and lastly, that each 

further of op aoterminedon its own merits, whether an obstruction has 

to come within the Penal Code. In the 

Rflnt'cases too we find evidence for the defence which goes much 
present . . ^ f prosecution (and this, as has already 

there has been no obstruction to navigation by the acts of 
effect t although there may have been tbe erection of these 

partFoulL jagL the jags nevertheleae did not obetruet the ordipary 

(1) 14 C. 656. 
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orthfriver°MM„h™'' ■ ‘hat they wore on the silted side 

Durnn fis of mav oonolude, is not ordinarily used for tho 

r navigation. Under such oiroumstanoes the conviction 

Smad'^ah refunded. 

-Kule made absoluco and corivicbion quashed. 

H. T. H. 


20 C. 670. 

CRIMINAL REFERICNCE. 

Be/ore Mr. Justice Trevehjan ami Mr. Justice Ramphu. 

Forsyth y. Wilson and others.'^ [lOth March. I803.j 

Pcly:e {Benaal Act IV of oe r\ 4 ^ 

of— Search warrants in gaming cases ' ^ Commissioner, powers 

hisoXra time set aside auy of 

directioDs with wriuiog cr varbdlly or oth(*rvvi^?e anv spt*cial 

ever ?ny aTof Ap.rt from such spooiU direction, bow- 

oUhe ^ Commiss.eDer. COTl] provided it be within the powers 

or LeLraroT in valid, and no mUcuctioos. either in writing or otherwise 

or general or in regard to specific acts, are accessary to render such act valid. 

A A Deputy Commissioner has power to issue search warrants under 8. 46 of tho 

of charged at the instance of au Insnector 

IRRR Calcutta Police Act, 

h™,r keeping and being found playing in a gaming- 

OommUsP instituted by the Deputy 

Mm J“®™ “°‘®PP®®''‘0 have been any sworn information before 

War ^'’® ““®“®®>3- "'f’® ®“®^®1 to he tho 

keeper of the gaming-house m questioo. The Dapubv Commissioner 

his evidence was to the et/eefc 
f the search warrant; that the Commissioner had in- 
struebed him to issue search warrants in such cases ; that such instructions 

tTafc ho^ becams Deputy Commissioner ; 

nom«H to take ev.danca in such cases; that informers were 

thT\ 17 him and sometimes to the Commissioner, and that 

the latter also issued search warrants ; that they were sometimes signed by 

fche Commissioner and sometimes by himself, and that in the absence of 
the Commissioner ha carried on all that officer's duties ; that the instruc- 
him ?n warrants given him by the Commissioner was not given 

tl^Tssna understand that he was 

to issue them. Ha further deposed to the fact that he was a Magistrate 
aod a Justice of the Peace. The Chief Prasideocy Ma-istratrbern^ in 
doubt as to whether the Daputy Commissioner h.d PDwar bo islue sul^ 

warmot, adjouroed tho further b6a.rlQg of tho ca^e and rAfAFr^d fu 
to ‘ho High Ccurt uuder s. 4.32 of thf SotoTcd^it:? p"tduL‘^"^^"““ 
The following is a copy of the letter of reference ■ - 
1 have the honour to rotor, under s. 432 of the Code of Criminal Pr., 
c edure, for the opinion of the High Cour t, the following qae?MonrarWng 
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in the hearing of the case. Inspector Forsyth v. Mrs. Wilson and others^ 
charged under ss. 44 and 45 of Bengal Act IV of 1866, now pending 

[672] “ I have adjourned the case till the 15th instant, pending the 

decision of the High Court on the reference— 

“ Isi.— Whether the Deputy Commissioner of Police, Calcutta under 

verbal instruction from the Commissioner, is empowered to issue search 

warrants under s. 46 of the said Act ? • ^ • u 

“ 2nd. If so, whether such instructions must be issued m each 

specihc case, or may be issued generally ? , -j / 

" I have the honour to forward herewith a copy of the evidence oi 
Mr. Barnard, the Deputy Commissioner of Police, together with the 
original search warrant issued. 

At the hearing of the reference, 

The Standing Counsel (Mr. A. Phillips) appeared on behalf of the 
Grown, 

The accused were not represented. 

The opinion of the High Court (TREVELYAN and Rampini, JJ.> 
was as follows : — 

OPINION. 

In case this the Chief Presidency Magistrate of Calcutta has referred 

for our opinion two questions : — 

Whether the Deputy Commissioner of Police, Calcutta, under 

verbal instructions from the Commissioner, is empowered to issue search 

warrants under s. 46 of the said Act ? ^ _ 

If so, whether such instructions must be issued in eaca 

speciBc case, or may be issued generally ? 

The only section that boars directly upon this question is s. 5 ot 
Bengal Act IV of 1866, which provides— “ The said Lieutenant-Governor 
may from time to time appoint one or more Deputies to the Commissioner 
of Police who shall be competent to perform any of the duties assigned 
to that officer under his orders.” It seems to us that the meaning of that 
section is clear, that the Deputy Commissioner shall have all the powers 
of a Commissioner subject to the control of that officer, that is to say, the 
Commissioner may at any time set aside any of his orders, 
give either in writing or otherwise any special directions with regard 
to any matter. But, apart from such special direction, any act of the 

Deputy Commissioner, provided it be within the Pif? 

sioler, is made valid, under that section. We do not think that any 
Question, whether an order is written or verbal, can arise L678J 
under this construction of that section, nor do we think that any 
instructions, either in writing or otherwise, or either general or J® 

specific acts are necessary, the Deputy Commissioner being clothed with 
all the powers of the Commissioner, subject only to what I have said. 
That we think, is the only reasonable construction to be given to tl^ Act. 
Any other construction would place difficulties in the way of the 
which, we think, the Legislature never intended. That being so, we thinJC 
what we said above is a reasonable answer to the questions put to us. 
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SO c. 678. 

APPELLATE CIVIL. 

Before Mr, Justice Pigot and Mr. Justice Banerjee. 

Chattrapat Singh {Petitioner) v, Jadukul Prosad Mukerjee 
AND OTHERS {Opposite parties.).* [iVth November, 1892.] 

Uct XIV of ss. 395. 3n~Rateable distribuUon of sale- 

proceeds— Sale m execuhon of decree— Exocutimi proceedings— " Decree- hoider.'' 

U°‘' *“ S' 295 of the Civil Procedure 

‘*|s.‘"butionofthe eale-proceeds. is not included within 

to set .“idetheT.l.°‘‘'" “• 

Deboki Nundvn Sen v. Bart (IJ and Lakshmi v. Kuttunni (2) referred to. 

IR., 29 C. 548 (654) ; D., 4 O.W.N. 542 (545).J 

In this case the decree holder, Chattrapat Singh, made an application 
to be allowed to come in and share in a rateable distribution of the sale- 
proceeds under s. 295 of the Code of Civil Procedure, and also to have the 
sale set aside under 8. 311 of the Code, on the ground of irregularity in 
publishing and conducting it. There were a number of judgment-debtors 
m this case whose property had been sold by other deciee-holders, bnb 
the decree of Chattrapat Singh was only against three of the judgment- 
debtors. The Subordinate .fudge of Nuddea. on [674] the 19th March 1892, 
on the authority of Deboki Nundun Sen v. Hart (1), held that the 
decree-holder was not entitled to share in a rateable distribution of the 
sale-proceeds, nor was he entitled to apply to set aside the sale. 

The decree-holder, Chattrapat Singh, appealed to the High Court, 
pell t Baboo Digamber Chatterjee, for the ap- 

Baboo Mohini Mohun Boy and Baboo Herendronath Mitter for the 

reepoDdents. 

The following cases were referred to during the arguments. 

Nur^un Sen{X), Hury Dogal Quho v. Din Dyal 
awAo(3). SAwotWoo Nafft Poddar v. Luckynath Dey (4), Lakshmi v. 
Kuttunni (2). The Delhi and London Bank v. The Uncovenanted Service 
BawA, Bar%elly{b). Sorabjt Eduljt Warden y . Govindramji (6), Baliz 
SlaJiorried Alt Khan v. Damodat Pramanick (7). 

The judgment of the Court (Pigot and Banbrjee, JJ.) was as 
follows : — 

JUDGMENT. 

We think that this appeal must he diemiaeed. By an order made in 

I*”*’? ‘o <x>“e in under 

a. 295 Md share in the rateable diatrihution o£ the sale proceeds in tlZ 

Mse. That order was made hy the Suhordinate Judge on the 19th of last 

March. Application was made to this Court to a Divisional Bench of 

which one of the present Bench was a member, for a mle under s 622 

for the purpose of having that order of the 19th of March reviewed and 

toasmaeh as that order was made in express and direct c had” “o 

Banerj ”“obordSn°U Judg; ifNnVaM^dff“d?hV23nd 
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the decision of the Court in Deboki Nundun Senv.Sirt (l), referred 
to in ib, wa thought that a rule under s. 622 ought not to be granted 
in respect of a decision of the lower Court clearly following 
the law as it stood upon the Ust decided case. The learnel pleader for 
the appellant has asked us in this case, it boing an appeal, to examine 
t6753 the decision in Deboki Nufidun Sen v. Hart (1),* arguing that it was 
not one which was wholly satisfactory. Upon tois appeal that matter 
does not arise, because as between the parties in these proceedings the 
order of the 19[>h of March is final, and it finally decides that the 
appellant is nob entitled to come in under s. 295 for a rateable distribution. 
Not being entitled to do that, we think we must hold that he was not 
entitled, as he has sought to do in the present proceedings, to challenge 
the sale and to be heard for the purpose of setting it aside under s. 311 of 
the Code. The case of Lakshmi v. Kattunni (2) decides that a decree- 
holder who would be entitled to coma in under s. 295 is included within 
the term “ decree-holder ” in s. 311. It is argue ! by Baboo Mohiui Mohun 
Hoy that that is an erroneous view of the section ; but it is not necessary 
for us to follow the learned pleader in discussing that decision, because that 
decision certainly goes so far as this, viz., that one who is not entitled to 
oome in under s. 295 certainly is not iocludei within the words “decree- 
holder” in s. 311. That, we think, is tnefair conclasion to be derived 
from the opinion expressed by the learned Judges in that case, although 
the point was not actually decided in it. In any case, we are of opinion 
ourselves that outside of those entitled under s. 295 to come in, the power 
of applying under s. 3 11 certainly does not exist ; and as the appellant is 
not such a person, he is not entitled to apply to set aside the sale under 

8. 311. 

The decision of the Court below is therefore right, and the appeal 
must be dismissed with costs. 


A. F. M. A. R. 


Appeal dismissed. 


20 C. 676. 

[676] CRIMINAL REFERENCE. 

Before Mr. Justice Prinsepand Mr. Justice Trevelyan. 

The Queen-Empress v. Moore. 1 [12th June, 1893.] 

Companies 4 (VI on882). ss. 35, 252-Magistrate,juri5diclionof~~Jurisdiction— 

"Forfeit" Penally" Share warrant not duly stamped — Stamps on share 

warrants — Criminal Procedure Code {Act X of 1882), s. 32. 

Tbero is no distinction between the wori ” forfeit ” as ussd in s. 35 of the 
lodian Companies Act and the word “penalty “as usei in other sections of the Act, 
and the omission to duly stamp a share warrant under that section is an oSenoe 
under the Aot punishable by a penalty, to enforce the payment of which a 
Magistrate has jurisdiction under s. 252, 

In a oase under s. 35 a Magistrate has no option but to inflict the full fine of 
Rs. 500 if the offence be proved. 

Where a person was charged as being the principal officer of a company, with 
having issued nine share warrants not duly stamped, in respeot of which the 

• “ Of course only in contemplation of a ocssible reference to a Full Bench.--’* 

Note inserted at the desire of the Judges of the Bench. 

t Criminal Reference No. 2 of 1893, made by P. J. Marsdeu, Esq., Ohief ir're- 

sidenoy Msgistrate.of Calcutta, dated the Slst of May 1893. 

(1) 12 0.294. (3) 10 M. 67. 
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to Ri. 4,600. and where it wis oon- 
MaiLlr. was beyond the j-iri^diotion of the 

the provisions of 8. 3‘2 of the 'lode ofOrimina! Prooedure 
wa8 limited to indioting a fine of R^. l.OOO ; held, that the issue of each of the 

separata offsooe. and the fact that several oSenoos 

extend to Magistrate's power to fine would 

extend to more than Rs. 1 ,000, was not affected by that section of the C )de. 

CR.. 3a A. 173 (175)=. 11 19G = 14 Ct. L.J. 105(107^ = 18 Ind. Gas. 665 ] 

« accused in this oase.who was alleged to be the priocipalorticer of 

a Oompany koowa as the People Printing and Publishing Company. Limit- 

A f under 3. 35 of the Indian Companies 

Aot, 1^2. namely, issuing oeroam share warrants of ths Company not 
duly stamped. It apooarei that the warrants were in favourof the bearer 
fk f ^ stamped with a oue-anna stam p. whereas it was contended 

exceeded that amount, being an ad 
Vfliorem duty which m the case of some of the warrants amounted to 
b annas each and in others to 12 annas. 

M«aufrlV of the hearing of the case before the 

Counsel on bohiU of the accused took the objection that 
the Migisbraba had no jurisdiction in the matter, as ha was only erapo^ver- 
ed under 8, 252 of the Act to take cogoizance of oCfences under the Act 
declared to be punishable by a panalty. and s. 35 inflicted no penalty, 

but merely a forfeit, and as such was only recoverable by civil process. 

The Magistrate thereupon stoppad the further hearing of the case 

and referred the question to the High Court under the provisions of s- 432 

of the Code of Criminal Procedure. The letter of reference was in the 
loUowmg teroQs 

a following under the provisions of 

^ Grimmal Procedure for the opinion of the High Court. 

Indian P uuder s. 35 of the 

certain share warrants 

that ‘If f "‘r Section 35 of the Act declares 

fk duly stamped, the Com- 

fv! Managing Director, or Secretary, or other principal officer of 

the Company, shall forfeit the sum of Bs. 500.’ 

Mr. Hyde, for the defence, that this 
Ra jurisdiction under the said section, inasmuch as the sum of 

Bs. 500 19 a forfait and not a penalty’ within the meaning of the Act 
and being a forfeit should be recovered in the Civil Court. ’ 

nnd«r ^ Presidency Magistrate has jurisdiction 

under 8. 35, no diMretion 18 left to him, but in the case of each insuffi- 

W ind e?**' o coDapclIad to direct both the defend- 

ant and the Oompany each to forfeit the sum of Es. 500 This I 

apprehend, could scarcely have been the intention of the Legislature if 
the present case the defendant is charged with having issue! ninA Ik 
warrants without the same being duly etamped Ind s 35 7?h: Ant 
would apparently require from him a forfeiture of Rs 4 500 ® 

forfe.ture of a lihe sun. from the Company. maVog^iotTof b::‘9,OoS “ 

aeuoy fT'- 

TZt^ amount of 8^600.’" 
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“ I would call their Lordships’ attoubion to s. 32 of the Criminal Pro- 
coflure Code which limits the amount of fine a Presidency Magistrate is 
empowered to inflict to Rs. 1,009, and s. 35 of the Indian Companies Act 
would seem to be in direct conflict with this. 

[678] ‘ ‘ The questions, therefore, on which I have the honour to ask 
an expression of their Lordships’ opinion are — 

1. Is the issuing of a share warrant;, the same not being duly 
stamped, an offence within the moaning of Act VI of 1882 ? 

2. Is the forfeiture provided by s. 35 of Act VI of 1882 a penalty 
within the meaning of s. 252 of the said Act ? 

3. Having regard to ss. 35 and 252 of Act VI of 1882, has a Presi- 
dency Magistrate jurisdiction to impose a forfeit under s. 35 of ths- 
Acb? 

4. If a Presidency Magistrate has jurisdiction, has he any discretion 
empowering him to impose a lesser forfeit than Es. 500 in the case of 
each share warrant? ” 

At the hearing of the reference — 

Mr. Hyde, appeared for the accused. 

Mr. T. A. Apcar, for the Crown. 

M.t. Hyde. — The only section conferring jurisdiction on the Magis- 
trate is s. 252. and that gives him jurisdiction only in oases where an 
offence declared to be punishable by a penalty under the Act is disclosed. 
Section 35 in express terms provides for a ‘ forfeit ” and not a penalty,”' 
and by the use of the word forfeit ” it is clear that the Legislature in- 
tended something different from a “ penalty.” This is the only section in 
the Act which provides for a ** forfeit,” and it provides that it is to be the 
specific sum of Rs. 500, and apparently leaves no discretion to the Court 
as to the amount. In other sections of the Act which provides for penalties, 
such as 38. 66, 68, 69,71, 75, the Act provides that tbe penalty inflicted shall 
not exceed a specific sum. Some distinction must therefore be drawn be- 
tween the meaning of the words “ forfeit ” and “ penalty,” and when you 
find that s. 252 gives the Magistrate summary jurisdiction in cases brought- 
before him, it never could have been intended that such jurisdiction should 
be exercised in cases such as this, where the amount claimed from tbe 
accused is Rs. 4,500, as he is charged in respect of nine warrants. lu 
prosecutions under the Stamp Act, the Magistrate has a discretion as to the 
amount of the penalty he inflicts, and in other sections of this Act where the 
offences are of a more serious character than under this section, he has a like 
discretion. This all points to the fact that a civil liability was contemplated 
by the Legislature and not a summary trial before a [679] Criminal 
Court. This view is confirmed when you see that s. 35 of the Act is taken- 
vetbatim from 33 and 34 Vic., 0 . 97, s. 127, except that Rs. 500 is sub- 
stituted for £50. Under that Act (s. 26) it is provided that penalties are 
to be recoverable by information in the Court of Exchequer in the name 
of the Attorney-General, thereby showing that a civil and not a criminal 
liability is incurred. Section 26 of that Act has. it is true, not been in- 
corporated in the Indian Companies Act : but that was unnecessary, as 
s. 144 of Act X of 1875 has not been repealed by Act X of 1832, and that 
section provides for the Advocate-General exhibiting informations in the 
High Court for all purposes for which the Attorney-General may exhibit 
informations on behalf of the Crown in the C)urt of Exchequer. Tha 
power, therefore, to recover forfeits to the Crown exists, and it must be 
taken that the Legislature by incorporating s. 127 of the English Stamp* 
Act of 1870 in the Indian Companies Act, did not intend to give greater 
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powors than was giyon under that Aofc, as. if such had been the intention, 

the recovery of a forfeit would have been expressly provided for in s. 252, 

or the wording of s. 35 altered, to bring it into conformity with the 

other penal ^sections of the Act. It is true the marginal note to s. 35 

Mfers to a “ penalty but so does the marginal note of s. 127 of the 

English Stamp Act, and marginal notes do not necessarily form portions 
of the Act. 

^ Mr. T. A. Apear . — The issuing of a share warrant not duly stamped 
is an offence under the Act, and is cognisable by the Magistrate under 
s. 252. There is no distinction between a “ forfeit,” and a ‘penalty ” as 
used ill the Act. This is shown clearly by the marginal note to s. 35, 
which is taken from the English Act. In this case ibis clear that s. 252 

applies, and that the Magistrate has jurisdiction to try the accused for an 
offence under the Act. 

The opinion of the High Court (Prinsep and Trevelyan, JJ.) was 
expressed in the following terms : — 


OPINION. 

This is a reference from the Chief Presidency Magistrate of Calcutta* 
The defendant is charged under s. 35 of the Indian Companies Act. 
1882, with having issued certain share [680] warrants without the 
same having been duly stamped. Section 35 provides as follows : — 
If a share warrant is issued without being duly stamped, the Company 
issuing the same, and also every person who, at the time when it is issued, 
is the Managing Director, or Secretary, or other principal officer of the 
Company, shall forfeit the sum of Rs. 500.” 

The questions which we are asked are, first — *' Is the issuing of a 
share warrant, the same not being duly stamped, an offence within the 
meaning of Act VI of 1882 ? ” Second — " I 3 the forfeiture provided by 

” o»» m ^ ^ ^ penalty within the meaning of s. 252 of the same 

Act ? Third— Haying regard to ss. 35 and 252 of Act VI of 1882, 

A k 0^.1 Magistrate jurisdiction to impose a forfeit under s. 35 of 

the Act ? and fourth— If a Presidency Magistrate has jurisdiction, has 
he any discretion empowering him to impose a lesser forfeit than Bs. 600 
in case of each share warrant ? ” 

The first question argued before us is whether the Presidency Magis- 
trate has any jurisdiction to fine a person issuing a share warrant not 
duly stamped. It was contended that because the word "forfeit” 
occurs in a. 35 and the word penalty ” occurs in other sections of the 
Act, a diebinotion must be made between " forfeit ” and " penalty,” and 
that although under a. 252 of the Companies Act, a Presidency Magistrate 
may deal with an offence declared to be punishable by a penalty, be could 
not do so m a case under s. 35. It was suggested that the remedy was bv 
information under 8. 144 of Act X of 1875. and that, having regard to the 
fact that there was that remedy, the Legislature had omitted to enact a 
provision similar to s. 26 of the Stamp Act, 1870 (33 and 34 Vic c 971 
although they had taken from s. 127 of that Act, the words contained in 
the last portion of s. 35 of the Indian Companies Act. 

This difficulty, if it be one, arises from the Legislature having 
adopted verbatim^ part of the English Statute without adopting the Xe? 
parte bearing on it, or m^mg it completely correspond in phraseology with 
the terms of^e Indian Bill It does not appear that the Legislatifre here 
really intended to make any distinction between a "forfeit” and^a “penaltr” 
In ordinary parlance, those [684] words are usually interchLgeabl'e 
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and in legislativa nomenclature they are sometimes used one for the other. 
In the Scamp Act, to which we have referred, we find that, although the 
different sections which inflict a fine upon omissions to comply with the 
provisions of that Act provide that the offending person shall “ forfeit” 
certain sums, s. 26, which provides for the mode of recovering such for- 
feits, describes them as "pso^ltios.” If the contention of the learned 
Couusel here was correct, and if it were that a penalty and a forfeit were 
not the same thing, s. 26 of the Stamp Act, 1870, would be meaningless 
and would have nothing to apply to. We think it quite clear that the 
Presidency Magistrate has jurisdiction under s. 252 to deal with a 
charge of the kind in this case. 

It is nob necessary for us to consider whether there be also a remedy 
by information under s. 144 of the High Court’s Criminal Procedure 
Act. 1875. 

There is no doubt that the omission to stamp a share warrant is an 
offence under the Indian Companies Act, and it is, as we have shown, an 
offence declared punishable by a penalty. The Magistrate has jurisdiction. 

In this way we answer the first three questions referred to us. 

The learned Magistrate refers to s. 32, Code of Criminal Procedure. 
That section gives him power only to fine up to Rs. 1,000. We do not 
think that that section affects the present case. Section 35 of the Indian 
Companies Act inflicts a penalty of Rs. 500 in respect of each share warrant 
issued without being duly stamped. The issue of each share warrant not 
duly stamped is a separate offence. The fact that several offences may 
have been committed, and therefore his power to fine would extend to more 
than Rs. 1,000, is not affected by s. 32, Code of Criminal Procedure. 

The last question is not, we think, a difficult one. Sections 68 and 69, 
71, 75, &c., provide for penalties not exceeding certain sums. This 
distinction of words, we think, makes it quite clear, if it were not otherwise 
made so, that the Magistrate has no discretion at all. The words of 9 . 35 
are imperative. They provide that if warrants are issued without being 
duly stamped, the Company and every person, &c., ii:c., shall forfeit the sum 
of Rs. 500. This [682] is an express penalty fixed by the Statute for the 
offence. The Magistrate, if the offence is proved is bound to impose a fine 
of Rs. 500 in respect of each offence. It is for the Revenue authorities to 
determine whether they would enforce snob penalties. 

H. T. H. 


20 C. 682. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Norris. 


Barahi Debi {one of the Defendants) v. Debkamini Debi 
AND ANOTHER {Plaintiff) AND ANOTHER {Defendant).*' 

(22nd December, 1892.J 

Hituiuhaw— Partition— Bengal School of Law— Partition of one item of joint family 
property by outside share-holder— Widow's share on such partition. 

The right of a widow (a member of a joint Hindu family) to a share in lieu of 
maintenance only arises when there is a partition of the joint family estate in the 


* Aopeal from Origioal Decree, No. 23 of 1891, against the decree of Baboo Radha 
Krishna Sen, Subordinate Judge of Ql-Pergunnahs, dated the 30th of December, 1890. 
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sens© that it ©eases to exist as a joint estate. Henoe upon a partition enforced 
by a stranger m respect of property which forms merely ono itrm of tho joint 
estate, the widow is not entitled to such share, if, notwithstanding such division, 
the m>iiQ estate remains undivided* 


upon the facts of this oase that the widow 

share. 


was Dot entitled to such 


^ (1026); 14 Ind. Cas, 624 (5S0) = 23 M.L.J. 

64 I73) = ll M.L.T. 393; D.. 27 C. 77 (88, 89, 91).] 


The facts in this case were shortly as follows : 

One Rama Nath Goswami. governed by the Bengal school of Hindu 
iQOi 1 of considerable property, died on the 12ch of October 

Ibbl, leaving him surviving his widow. Barahi Debi. and two sons, 
DebendroNath Goswami and Jogendro Nath Goswami. Amongst the 

^operties left by him was an undivided one-third share in two houses at 
oarrackpore* 

Djbkamini was the owner of the remaining two-tbirds of the two 
houses, and after the death of Rima Nath Goswami she purchase! from 
the elder son, Debendro Nath, his half-share of the one-third [683] left 
by Rama Nath, and thus became owner of five-sixths undivided shares of 
the two houses, Jogendro Nath Goswami being the owner of the remain- 
mg one-six^ share. Debkamini had the houses repaired under orders 
trom the Cantonment Magistrate, and failing to get Jogendro Nath 
Goswami to contribute to the extent of his one-sixth share towards the ex- 
penses, she brought an action for the amount and asked to have the two 
properties partitioned. Barahi Debi. the widow of Rama Nath Goswami, 
had herself added as a party-defendaut in the actiooi and conteoded that 
U the two houses were partitioned, she as a Hindu widow was entitled on 
account of her maintenance to a one-third share of the properties left by 
her husband, and that as her husband had a one-third share in the two 
houses, she was entitled to a ona-niuth therein. The Subordinate Judge 
decreed the suit against both Jogendro Nath and Barahi Djbi. and from 
that decree Barahi Debi appealed to the High Court. 

, Sir Evjns, Baboo Saroda Charan Mitter, andBvboo NaTtdo 

Jual Strkar^ for the appellant. 

Ghose, Baboo Nilmadkuh Bose, Baboo 
Mohit Ghandra Bose, and Baboo Alul Krishna Ghose, for the respondents. 

Sir Griffith Bynws.— The decree of the Subordinate Judge is wrong, for 
the plaintiff, if she wanted to have the property partitioned in order to 
gat her share, must have the whole of the joint family property partition- 
ed, and cannot select one portion out of the joint estate, simply because she 
is interested only in that portion. A partition of a joint family property 
between the members and any stranger who has purchased an interest in 
a part of the property, must be of the whole estate and nob only of a 
portion of it. Therefore, if the plaintiff wishes to have her share in 
these two properties declared, she must, in bringing her suit, ask to have 
the whole of the joint family estate partitioned. 

The appeUant is clearly entitled to her one-tbird share of her has 
band’s estate m these two houses, for. a wife by her marriage takes 

on partition of the ancestral estate 
between sons, their mother takes a share equal to a son’s share The mere 
fact that the properties in question happen [884] to be one item out of the 
bulk of the joint estate is no reason why the widow should not have berahar« 
in heu of her maintenance, for a wife’s right is declared to extend to every 
property belonging to her husband. The rights of a Hindu wife, according. 
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1892 to the Bengal school, are fully discussed in Wilson, J.’s judgment in 

Dec. 22 . Sorolah Doasee v. Bhoobun Mohun Neoghy (1). This right of the wife has 

been settled for years by the decisions of this Court and of the Privy 

Appel- Council. Where a partition of one item of a joint family estate is enforced 
LATE by a stranger, the wife is clearly entitled to her share, and the appeal 
Civil, should be allowed with costs. 

Mr. Bonnerjee, for the respondents. — The construction put forward by 

20 C. ^82. Sir GrifiSth Evans, that the plaintiff, if she wishes to have her share given 
to her separately, must have the whole of the joint family property par- 
titioned, simply because the members of the family happen to have a small 
interest in the property in dispute, is fallacious. The plaintiff has no 
interest in the other properties of the joint family, so why should she be 
burdened with the expense of having all their properties parti- 
tioned, in order to obtain her share of one item of the properties ? 
No one would ever buy an interest in joint property if those were the 
conditions under which they would have to purchase. As regards the 
appellant’s right to a one-tbird share of her husband’s estate, she is 
undoubtedly so entitled, but not to this property. A widow’s right is 
only given to her in lieu of maintenance, and sho bakes the same interest 
as one of her sons ; but in this case her right does not arise, for the 
evidence is that the father Rama Nath left very considerable properties 
which are still undivided, and her right to maintenance will not be affected 
by the partition of the property in dispute, which is a very small interest 
in only one item of the joint estate. The widow’s right to maintenance 
does not arise out of every item of property composing the whole of the 
joint estate, but is only an allowance from the estate sufficient to keep 
her amply maintained. The right of the widow does not come into 
existence whenever one property which forms one item of the joint estate 
is divided and when the bulk of the property remains undivided. 

[685] Sir Griffith Evans, in reply contended that if that were so, the 
widow’s right could be defeated by one of the sons soiling his interest in 
each item of property to a different person, and the purchasers obtaining 
piecemeal partition such as is now asked for. 

The judgment of the Court (PetheRAM, O.J., and NORRiS, J.) was 
as follows : — 

JUDGMENT. 

Rama Nath Goswami, a Hindu governed by the law of the Bengal 
school, and possessed of considerable property, died on the 12th of Octo- 
ber 1884, leaving two sons. Debendro Nath Goswami and Jogendro Nath 
Goswami, and a widow Barahi Debi. Amongst the properties left by 
him was an undivided two-sixtbs share in two houses at Barraokpore. 

On the 13th of April 1886, one of the sons, Debendro Nath Goswami, 
sold and conveyed an equal undivided one-sixth share in these houses 
to the plaintiff Debkamini Debi. A question was raised whether or not she 
was a benamidar for her husband ; but as he has since been added as a 

plaintiff, that question is not now material. 

She bad before acquired shares in the houses equal to four-sixths, so 
that after the purchase of April 13th. 1876, she was the owner of the 
sixteen annas, except the undivided one-sixth which had been 
Jogendro Nath from his father Rama Nath. On the 16th of September loby# 
the present action was brought by the plaintiff Debkamini Debi agams 

(1) IS G. 292. 
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Jogendro Nath Goswami to obtain separate possession by partition of a 
share equal to five-sixths of the two houses. 

On the 13thof May 1890. Barahi Dabi. the widow of Rima Nath. 

was, at her own request, added as a defendant in the suit. She put in a 
written statement m which she claimed that the property could nob bo 
partitioned, as she had a hen upon it for her maintenance, or that, if it 

Tllotbed'^oher^’ ^ It equal to that of each of her sons should be 

the suit against both Jogendro 
appLled^ Barahi Debi, and against that decree Barahi Debi alone has 

ia contention which has been made before us, on her behalf. 

IS that the suit must be dismissed because the plaintiff [686] does not 

Tu partitioned, but only these 

been cited before ns in support of the pro- 
^ fraotional share in a property which forms part of 
ajointestate has been sold the purchaser cannot obtain separate possession 

T partitioning the whole joint estate, 

and I think that to give effect bo it would practically amount to a refusal 

to a ow the purchaser of such a share to obtain separate possession of it 

my opinion, nob only be inequitable, but would 
greatly dimmish the value of property held in this way. I think that this 
contention must fail. 

The next contention — and that is the one which has been most strong- 
ly pressed upon us— is. that if any portion of her husband’s estate is 
partitioned, the widow is entitled to have a share of it eaual bo that of 

n that consequently 'the one-third 

««? houses which was left by Rama Nath must be divided. 

“he DU?nWff° ThTu to 

fK^ subject IS to bo found in the judgment of 

It ot Sorolak Dossee v. Bhoobun Mohun Neoghy (1). 

JathL-s estate I 

«h« fL«f their mother bakes a share equal to a son’s share, but chat 
she takes it from her sons in lieu of. or by way of provision for that 
maintenance for which they and their estates are already bound In other 

tl^d to h« m ■ ^ Which the widow is enbi- 

tlad to be mambaioed, a share must be set apart for her during life It is 

IZ *^hi8 right into existence, there must be a^rbition of 
the estate m the sense that it ceases to exist as a joint estate ; but it has 

com ^ prepared to hold, that this right in the widow 

f property which forms one item of the 

joint estate is divided, if notwithstanding such diviaion fk 

flstate remains undivided. Of course ever^ case must • TL'^ 

its own facta, and there may well be casea in whir^h fK ormioed by 

family property is divided, leav^g ontrremaU po«iri”n“a^nd ^ 
a case no doubt the sons would [6871 have *Dartition«d^fk ^ 
among themeolvee, and the right of the widow to hlvo a ehtre sTr^^r 

for her mamtenanoe would corns into existence Thaf s®? ap^rb 

.ot the present case ; here there is no sugrettion thaHhlf’ k 
anything more than a small outlying piece of Drnnflr^t ^ a**® 

the family estate does not remain tSdivided or thaUtii'n 
th^upp ort of the widow. In my opinipp. th erefort thuTe poTeth°: 

(1) 16 O. 393. 
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parbitiioa of the family property among the song as brings this right of tha 
widow into existence, and I ohink that Che S ibordiQa-*e Jvilge was right 
in the ooncliision at which he arrived, and that this appeal must be dis* 
missed with costs. 

Q g_ Appeal dismissed. 


20 C. 687. 

CRIMINAL REVISION. 

Before Mr. Justu'e Prinsep and Mr. Justice Trevelyan. 


M4DAN Mandul (Petitioner) v. HaRAN GHOSa {Opposite Party).* 

[15th June, 1893.] 

Appeal in Criminal case-^Apvealable sentence — Costs of complaint in Criminal Court, 
order on accused to pay — Fine — Court Fees Act {VII of 1870), 3. 31— Cnmiaal 
Procedure Code, 1882, s. 413. 

An order parsed by a Migistrate under 9. 31 ol the Court Fees Act, directing 
an accused person to pw to the oomplainant the oour'i-fee p*ii on the petition 
of complaiuant, is no part of the sentence so as to nuke it a seotanoe of fine 
within the terms of s- 413 of the C ide of Criminal Procedure, and an order 
therefore sentencing an accused person to 14 days’ rigorous imprisonment and to 
pay the costs is not appealable. 

[F., 1 Weir 724; Appl., 11 Oc.Zi J. 191 =4 lod. Ci3. 1130*5 223=31 M. 547 

= 9Cr.L.J.83; Appr.,29 M. 188 (189) =3 Cr. L.J. 460 ] 

The petitioner in this case was charged by the opposite party with 
committing mischief by ploughing up certain indigo plants, and oonvic e 
by the Deputy Magistrate, under s. 426 of the Penal Code, 
trial and sentenced to rigorous imprisonment for 14 days. The Deputy 

Magistrate further directed him to pay the costs, Rs. 3-0. 

[68i] The petitioner then appealed to the Sessions Judge, who, bold- 
iDg that no appeal lay. converted the petition of appeal into one tor revi- 
sion under s. 435 of the Code of Orimmal 

into the facts ol tha ease refused to rolor it to the High Court, and rejected 
the thereupon made the present f jgg 

Sessions Ju^S®. o® ‘^^® ta^'uor^thVordi 

been^assed the appeaUay^ merits of the ease and the other grounds taken 
• to the High Court are not material for the purpose of this 

ieporl as the main ground relied on by Counsel in support of the applica- 
tion Was that the Sessions Judge was wrong m holding that no appeal lay 
to hi^. and this was the only ground dealt with by the judgment of tha 

Mr S P Sinha (with him Baboo Sarat Ghunder Bai Ghowdhry) in 

support of tbenetition argued that as the costs directed by the Deputy 

Magistrate to be paid by the petitioner were, under the provisions ol 
8 31 cl. IV of the Court Fees Act, ordered to be recovered as if they woto ft 
fine imposed by the Court, that portion of the seotence was in fact ft fine, 

- Criraioal Revision No. 367 of 1893. against the otdef passed by B’ 

Esq. Sessions Judge of Jcssore, dated the 12th of June 1893. affirming jj® 
by Vaboo M. K. Boaa, Deputy Magistrate of Bongong, dated the 3rd of May 189 . 
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^and being imposed in addition to imprisonment, rendered the oonviotion 
appealable. 

Tbe judgment of the High Court (Prinsep and Trevelyan, JJ.) 
was as follows : — 

JUDGMENT. 

It is necessary in this application only to refer to one of the grounds 
taken, which is that, because the Magistrate, in addition to a sentence of 
14 days’ imprisonment, directed the accused person, under s. 31 of the 
Court-Fees Act, to pay to the complainant the Court-fee paid on bis 
petition of complaint to the Magistrate, the order is appealable. The 
learned Counsel contends that inasmuch as the law provides that all such 
fees ordered to be paid may be recovered as if they were fines imposed by 
the Court, therefore this part of the sentence must be regarded as a fine, 
and, superadded to the sentence of imprisonment, makes the order appeal- 
able. We do not accept this view of the law. The order [6893 under 
'8. 31 of the Court Fees Act is no part of the sentence so as to make it 
a sentence of fine within the terms of s. 413, Code of Criminal Procedure. 
The order is therefore not appealable. This application is refused. 

H. T. H. Application rejected. 


20 C. 689. 


APPELLATE CIVIL. 


Before Sir W. Comer Petheram, Kt., Chief Justice and Mr, Justice 

Qhose. 


Crisp {Defer^ant) v. Watson {Plaintiff).* [29th June, 1893.] 

JuriidieHon — Cwil Procedure Code (Act ZZ7 0/1889), 5. 16 (o). prot>i«o Recorder of 

RoTH^oon, juriediction of. 

The plaintiff sued io the Court of the Recorder of Rangoon to recover damages 
foe crespaas on land in his own poaaesaion situate outside the limits of the 
original jariadiotioo of the Recorder’s Court ; asking at the same time for an in- 
jonotion restraining thedefendant from further acts of trespass. Both plaintiff and 
defendant resided within the limits of the oiigfinal jurisdiction of the Recorder's 
'Court. Held^{\yi that the plaintiff having alleged that the land was in his pos- 
session, was not entitled to the benefit of the proviso to s. 16 of the Code of Civil 
Procedure ; and (9) that a suit for damage to land cannot be said to be a suit for 
which relief can be entirely obtained through the personal obedience of the 
defendant, even though it may be joined with a claim for an injunction; and that 
for the above reasons the Recorder had no jurisdiction to try the suit. 

CF., 19 O.P.L-R 18 (49) ; R., 2U B. 22 (31).] 

This was a suit brought in the Court of the Recorder of Rangoon to 
zeoover damages for tresoass and for an injunction. 

The plaintiff alleged that on the 27th March 1891, at a time when 
he was in possession of a piece of land, known as Extra Suburban allot- 
ment, 3rd class. No. 455, Kokine Circle, the defendant and his servants 
loroke into and entered upoo this land and out and carried away a quan- 
tity of grass growing therooo ; be claimed Ra. 500 as damages, and 
.^skei for an injunction restraining the defendant from further acts of 
trespass. 


" from Original Decree No. 996 of 1891. against the deoiaion of W. F. Asnew 

Esq., Beoordez of Bengoon, dated the 7th August 1891. ^ Agnew, 
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[690] The land in suit was situate just without the limits oftha 
original jurisdiction of the Becorder’s Court ; but both the plaintiff and 
the defendant resided within such limits. 

The defendant contended that the Court bad no jurisdiction to try 
the case ; but that if jurisdiction were found, ha by way of counterclaim 
asked for damages against the plaintiff for an alleged trespass on some 
adjoining land. 

The learned Recorder held that under s. 16 (e) of the Civil Procedure 
Code he had jurisdiction, and on the merits found for the plaintiff, 

The defendant appealed to the High Court. 

Baboo Hem Chunder Banerjee (with him Baboo Umakali Mookerjee), 
for the appellant contended that the Recorder bad no jurisdiction. 

Mr. Ackworth (with him Mr. Eddis), for the respondent contended 
that the plaintiff was not even suing the owner, nor did the plaintiff claim 
any title to the land ; and as to the prayer for an injunction cited Baj- 
mohun Bose v. East Indian Railway Company (1), and on the ques- 
tion of jurisdiction referred to the cases of Bagram v. Moses (2) and 
Juggodumba Dossee v. Puddamoney Dossee (3) as being cases in which suits 
have been brought for laud out of the jurisdiction; and distinguished the 
case of Delhi and London Bank v. Wordie (4) and also cited Ckintaman 
Narayan v. Madhavrav Venkatesh (5). 


JUDGMENT. 

The judgment of the Court (PetheraM, C. J., and GhOSB, J.) was 
delivered by 

Petheram, C. j. — T his is an appeal from a judgment of the 
Recorder of Rangoon, and for the purpose of what I have to say the 
simplest way is for me to read the plaint, which is a very short one. The 
plaint states that " the plaintiff was, on the 276h day of March 1891, in 
possession of a piece of land known as Extra Suburban allotment, 3rd class, 
No. 455. Kokina Circle. Hmawbi Township, Hanthawaddy district. 

[691] “2. The defendant, on the said 27th day of March 1891, and 
while the plaintiff was in possession as aforesaid, broke into and entered 
upon the said land, accompanied by certain servants, and cut^ and took 
and carried away a quantity of grass growing upon the said land’ and 
the plaintiff claims, first. Rs. 500 damages for the wrong complained 
of, and for the costs of the suits ; and 2od, an injunction restraining the 
defendant from any repetition of the acts referred to. ^ 

Upon the plaint being filed the defendant took various objections. The 
first objection which be took was that the land was outside the limits of 
the Rangoon Municipality, and that therefore the Recorder of Rangoon had 
no jurisdiction to try the suit ; and he also took objections on the merits. 

The learned Recorder, who tried the cause, came to the conclusion 
that he had authority to try the cause by virtue of the proviso to s. 16 of 
the Code of Civil Procedure, and that the plaintiff was right on the merits, 
and he gave the plaintiff a decree for Rs. 500 damages, that being the 
amount which the plaintiff himself claimed, and he gave the plaintiff an- 
injunction. From that decree the defendant has appealed, and both 
points have been argued before us. 

Wo think that the Recorder of Rangoon had no jurisdiction to try 
the suit at all, and that being the case, it would be improper for us to= 




(2) 1 Hyde 28i. 

(6) 6 B.H.O.A, 0. 
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express any opinion as fco the merits, inasmuch as we have no more 
jurisdiction to do so than the Recorder had. 

It is admitted, in fact it is part of the case of both parties, that the 
land in respect of which the trespass mentioned in the plaint is said to 
have been committed lies outside the limits of the Municipality of Ran- 
goon ; and outside the civil jurisdiction of the Recorder of Rangoon; and it 

has not been contended, and it cannot be contended, that the Recorder 
had any jurisdiction to try this suit unless it comes within the proviso 
upon which he relies. 


1898 

June 39, ( 
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late 
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The provisio is a proviso to s. 16. and the portion of the section 
which applies to this suit is as follows “ Subject to the pecuniary or 
other limitations prescribed by any law, suits for the determination of any 
right to or interest in immoveable property or for compensation for wrong to 
immoveablo property, shall be [692] instituted in the Court within 
the local limits of whose jurisdiction the property is situate.” The plaint 
which I have just read is a plaint for compensation for wrong to immove- 
able property, with an added claim for an injunction to restrain the defend- 
ant from continuing the wrong, and it is clear that unless it is within 
the proviso it is within the intention of the section, which says that such 
a suit, that is to say, a suit for compensation for wrong done to immove- 
able property, shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate. The proviso is, “provided 
that suits to obtain relief respecting, or compensation for wrong to. im- 
moveable property held by or on behalf of the defendant may, when the 
relief sought can be entirely obtained through his personal obedience, 
be instituted either in the Court within the local limits of whose jurisdic- 
tion the property is situate or within the local limits of whose jurisdiction 
he actually and voluntarily resides, or carries on business, or personally 
works for gain.” Now, it is not disputed that the defendant does reside 
within the local limits of the Recorder’s Court, and the view which 
the learned Recorder has taken is that, that being so be has jurisdiction 
to try this particular suit against this particular defendant. 

Let us look at the proviso and the plaint. The plaint, as I said just 
t!? damages for a trespass, said to have been committed on the 
28th March 1891, upon land which is said, in the plaint, to be in the 
possession of the plaintiff, and the question is, can it come within the 
meaning of the proviso ? The proviso relates to immoveable property held 

by or on behalf of the defendant, and it cannot be contended, it seems to 

U8, that when the plaintiff, for the purpose of obtaining damages for the 
purpose of founding his action, alleges that the property is in bis 
possession and has been trespassed upon by thedefendant, he is at liberty to 
say, for the purpose of bringing it within this proviso, that it is held ' bv 
the defendant. Therefore we think that it cannot come within the 
proviso. It being land not held by thedefendant according to the plaintiff’s 
own case. 


But in addition to that we do not think that a claim for damage to 
land can be said to be a claim which can be entirely obtained throueh 
the personal obedience of thedefendant. even though it may be ioineS 
wibh a claim for an iDjuDotion* 

[698] For these reasons we think that this was not within the 

Becordor of Rangoon bad no jurisdicUon to 
entertain this suit, and that as this objection was taken at the trial this 
appeal must be allowed and the suit dismissed with costs in both Courts. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Beverley. 

JaqaT OaUNDER Roy and others {Decree-holders) v. 

ISWAR Chdnder Roy {Judgment-debtor).'*' 

[28fch March, 1893.] 

Attachment -Civil Procedure Code {Act XlVof 1882), s. 26Q-Saleable property-Share 
of partner in partnership business. 

The share of a partner in a partnership business is “saleable property” within 
the meaning of those words in s. 266 of the Code of Civil Procedure, and can 
therefore be attached and sold by an execution creditor in execution of a decree 

against that partner. 

Dwarika M>hun Das v. Luckhimoni Dasi (1), Tuffuzzul Uossein Khan v. 
Ragha Nath Pershad (2). Deendyal Lai v. Jugdeep Narain Stngk (3), and 
Parvatheesamv. Bepanna (4) referred to (5). 

FR 18 Ind Gas. 138 (140)=24 M.L.J. 313=*13 M.L.T. 257 ; 158 P.L.R. 1903 ; U B R. 

’’ 1897—1901, 431-3 

In this case the decree-holders put in a petition stating that the 
ludgment-debtor, Iswar Ohunder Roy Ghowdhry, was the owner of a 
two-anna share of a certain partnership business, and prayed the Court to 
order realization of the unsatisfied portion of the decree by attaohment 
and sale of the said two-anna share. The Judge made an order on the 
petition that “the prayer for sale of the share in the partnership is 

, j > 1 

rejeo^^o^ this order the decree- holders appealed to the High Court. 

[694] Baboo Rally Kishen Sen, for the appellant. 

Baboo Satis Ohunder Gkose (for Baboo Akshoy Coomar Banerjee), (or 

the following cases were referred to in argument : — Dwarika Mohun 
Das V. Luckhimoni Dast (1), Tu^uzzul Bossein Khan v. Baghu Nath 
Pershad (2), Deendyal Lai v. Jugdeep Narain Singh (3), and Parvathesam 

^Th^ud'gment of the Court (MACPHSR30N and Bevbrley. JJ.) was 

as follows JUDGMENT. 

The sole question in this appeal is whether an execution creditor 
can attach and sell in execution of his decree the share of his aebtor 
ip a partnership business. The decree-holder in this case applied for the 
attachment of a 2-anna share belonging to the judgment-debtor in two 
trading firms, and the District Judge, after issuing notice of attaohment, 
reieoted the prayer for sale on the ground that a share in a partnership busi- 
ness could not be sold in execution of a personal decree against the partner. 
We are of opinion that this decision cannot be sustained. It is true that 
in the case of Dwarika Mohun Das v. Luckhtmom Dast (1) it was held 
that a debt alleged to be due from one partner to another could not be at- 
tached and sold. But that case d id not go so far as to lay down that a share 

. Apoeal from Original Order No. 234 of 1892, against the order of W. H. M. Gan, 

B.rR:iS6 = U M.I.A. .0, 

(6) |e° Singh v. Zai«aiV»! 386 : and Karimbhai 

V. Conservator of Forests, 4 B. 232— Ed. 
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in a parbnwship business could not be attached and sold in execution of a 1808 
decree against one of the partners, provided that the execation proceeded Maboh 98 » 

in a proper manner. That case was in fact decided upon the authority of 

tbe case of Tu^uzzul Sosseiti Khan v. Kaghu Nath Pevshad (1), in which Appbii- 
their Lordships of the Privy Council held that a claim as between two LATB 
partners which had been referred to arbitration could not under the peculiar Crvn#, 
oiroumstances of that case be attached and sold in execution of a personal — 
decree against one of the partners. It has nowhere, however, been laid 20 C. 698» 
down by tbe Judicial Committee of tbe Privy Council that tbe interest of 
one of the partners in a firm cannot bo attached and sold in execution of 
a personal decree against that partner. On [698] the contrary, in the 
case of Deendyal Lai v. Jugdeep Narain Singh (2) their Lordships remark- 
ed as follows : — 

Bub, however nice the distinction between the rights of a purchaser 
under a voluntary conveyance and those of a purchaser under an execu- 
tion sale may be, it is clear that a distinction may, and in some cases 
does, exist between them. It is sufficient to instance tbe seizure and 
sale of a share in a trading partnership at the suit of a separate creditor 
of one of the partners. The partner could not himself have sold his share 
so as to introduce a stranger into the firm without tbe consent of his co- 
partners, but tbe purchaser at the execution sale acquires the interest sold, 
with the right to have the partnership accounts taken in order to ascer- 
tain and realize its value.” As a matter of fact, the interest of a partner 
in a partnership business is liable to be seized and sold in England in exe- 
cution of a personal decree against that partner in favour of third parties, 
and there is nothing in the Code of Civil Procedure which in our opinion 
operates to prevent a similar course of proceeding in this country. We 
think, too, that the words in s. 266 of the Code, “ saleable property, move- 
able or immoveable, belonging to the judgment-debtor,” are sufficiently wide 
to include the interest which he possesses in a partnership business. It is 
true that, as pointed out by tbe Privy Council, the partner could not have 
himself sold bis share so as to introduce a stranger into tbe firm without 
tbe consent of bis co-partners ; but the share might be sold with their 
consent ; it may be sold by the Court. We therefore think that it is 
saleable property ” within the meaning of the words in s. 266. 

If this were not so, it is clear that a person by entering into a 
partnership might secure for himself complete immunity as against his 
private creditors. The c&ee o( Parvatheesam v. Bepanna (3), to which 
reference has been made in tbe course of the argument, was in some 
respects different from the present. In that case the partnership had 
been dissolved by the death of one of the partners, and a creditor in execu- 
tion of a decree against the son of that deceased partner attached and 
brought to sale, and himself purchased, the right which the son had to sue 
for an [696] account and to recover what might be found due to the estate 
of his father. The Court held that the sale was good in law and that tbe 
purchaser was entitled to sue for an account and to receive such sum as 
might be found due to the partnership account. In the present case the 
partnership 18 apparently still subsisting, and we think that the decree- 
holder IS entitled to attach tbe partnership property, that is to say. the two 
shops mentioned in the application. If the decree is not satisfied he mav 

partnership business 

wbioh it IB alleged belongs to hia judgment-debtor. If any such sale takes 
a)7B.i:j.B.186«UM.I,A.iO. (2) 8 0. 198^4 I.A. 347. (8) 18 M. 447. 
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place, ifc will then be open fco the purchaser or bo the other partners to 
apply to have the partnership business wound up and the accounts taken. 
Meanwhile all that we need decide is that the partnership property may 
be attached in this case and the share of the judgment-debtor brought to 
sale. We acconliogly allow the appeal with costs and reverse the order of 
theDisiriot Judge, dated 3rd March 1892. 

j. V. W. Appeal allowed. 


20 C. 696. 

APPELLATE CIVIL. 

Before Mr. Justice Gkose and Mr, Justice Gordon. 


Wasi Imam and another {Decree-holders) v. POONIT SiNGH AND 
ANOTHER {Judgment-debtors) .* [25th April, 1893.] 

Limitation Act {XVof 1877). sch. II, Art. 179, cl, Application for execution of decree 
— Step-in-aid ot execution — A^lication to record certificate of po-yment by judgment- 
debtor in part satisfaction — Civil Procedure Code, s. 25. 

An application made by some ol the judgment-debtors (and signed by the 
decree-holders) to have cerlaio paymeots, which were made out of Oourti certified 
under 6. 258 of the Civil Procedure Code, aud that time be allowed to pay the 
balance of the decree* the attachment put upon their property continuingt is 
^'a st6p-in*aid of execution’* such as will keep the decree alive within the meaning 
of the Limitation Act, XV of 1877| art* 179, ch 4* 

[P..8 O.G. 161 (165): Appl.. 33 B. 47 = 15 Bom. L.R. 930=21 Ind. Gas. 407 {409).3 

[697] This was an application for execution of a decree, dated the 
27bh December 1887. Execution of the decree was taken out on the 
23rd April 1888, and on that date the judgment-debtors put m a petition 
(which was signed by tbe decree-holders by their pleader) asking to have 
the sum of Rs. 93, which bad been paid out of Court to the deeree- 
hoiders, certified under s. 258 of the Civil Procedure Code, and asking for 
six months’ time to pay off the remaining amount due und^ the decree. 
On the 25Dh April the execution proceedings were struck off. The judg- 
ment-debtors failed to satisfy the decree, and on the 8th of April 1891 the 

decree-holders applied for attachment and gale of the ladgmmt-dehtors 

properties to satisfy their deoroe. The Sabordmate Judge of Patna held 
that the application of the 23rd of April 1888 was a step in aid of ene- 
ontion, and henoe was not time-barred. The District Judge on appeal 
reversed the decision of the Subordinate Judge, holding that the petition 
of the 23rd of April was nob a step taken m aid of execution such as the 

law requires to be taken in order to keep the decree alive, and declared 

the execution was barred. 

The decree-holders appealed to the High Court. 

Baboo Saligram Sing, for the appellants. 

Baboo Tarit Mokun Das, for the respondents. 

The judgment of the Court (Ghose and GORDON, J J.) was as follows : — 

JUDGMENT. 

The sole question involved in this appeal is whether the application 
that was made by the judgment-debtors, and consented to by the 

• Appeal from Order No. 186 of 1892, against tbe order of J. Tweedie. Baq.. 

Judge of Patna, dated tbe 266h of January, 1892, reversing ‘5® f 
Ohonder Mitter, Subordinate Judge of that district dated the 8th of Augnat 1891. 
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-deoree holders, on the 23rd April 1883, was an application to take some 1893 
step in aid of execution of the decree obtained by the decree-holders. ApbiXi 25. 

We are disposed to think that this was a joint application by both 

the judgment-debtors and the decree-holders ; and what was asked' for in Appel- 
the said application was, as we understand it, that a certain amount t.a tt?. 
of money paid to the decree-holders out of Court might be certified ClVUi 

in accordance with the provisions of s. 258 of the Civil Procedure ’ 

Code, and that six months time might be allowed to the judgment-debtors 696. 

for payment of the balance of [6983 the decretal money, the attachment 
that had been put upon the property of the judgment-debtors being allowed 
continue. 

The Court upon this application made an order in accordance with 
the request of the parties. 

The question whether an application like this might be regarded as an 
application to take some step in aid of execution was considered in a case 
decided by this Court, Tarini Das Bandyopadhya v. Bishtoo Lai M^ikho- 
padaya (1), and it was there held that an application by a judgment- 
creditor to bring an execution proceeding on the file, and to record hia 
certificate of the payment of a sum of money by the judgment-debtor, is 
an application to take some step in aid of execution of the decree within 
the meaning of cl. 4, art. 179 of sch. II of the Limitation Act. And we 
find that this case was followed by the Allahabad High Court in the case of 
Muhammad Husain Khan v. Ram Sarup (2). There is also another case of 
iibe Allahabad High Court to the same effect. Sitla Din v. Sheo Prasad (3). 

We think that (although the matter is not free from doubt) we ought 
to adopt the rulings of this Court and the Allahabad High Court in this 
case ; and following these rulings, we hold that the application which was 
made, and which we regard as the joint application of both the parties 
concerned, gave the decree- holders a fresh start of time. 

We observe that the lower Court assigns another reason for 
holding that the decree is barred by limitation, and that is, that the 
Application that was made on 23rd April 1888 was not an application by 
the whole body of judgment- debtors, but by some of them ; but we do 
not think that that makes any difference in the principle which ought to 
govern us in this matter, because explanation 1 of art. 179 of the 
Limitation Act, among other matters, provides that “ where a decree 
Or order has been passed jointly against more persons than one, the 
application if made against any one or more of them, or against his or 
their representatives, shall take effect against them all." That, we think, 

IS an authority for bolding that the application made by the decree-holders 
an this case, the decree being a joint decree against all [699] the judgment- 
debtors, saves the decree-holders from being barred by limitation. 

The result is that the order of the Court below is set aside and that 
of the Court of first instance restored, with costs. 

Appeal allowed. 
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FULL BENCH BEPERENCE, 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsep, 
Mr. Justice Norris, Mr. Justice Pigot, and Mr. Justice Ghose. 

Baikantha Nath Das {Complainant) v. Lolit Mohun Sareab 

{Accused).* [23rd May, 1893.] 

Bengal Municipal Act (Bengal Act 111 of 1884), ss. 2, 230, 270, suh-s. (4)^*' Notifica- 
tion,''* meaning of— ** Order” under Bengal Act V of 1876, ss. 234, 249, 260— • 
Extension of Municipal Act to Balasore— Order notified. 

The word *' notiScabion ” in s. 2, Bengal Act III of 1884, includes an order 
made under s. 234 of Bengal Act V of 1876. 

An order, therefore, made and notified under s. 234 of Bengal Act V of 1876, 
extending the provisions of chapter VII of the Act, is, under Che provisions of 
s. 2, Bengal Act III of 1884, to be deemed to have been made and notified under 
the provisions of the Act of 1884. 

This waa a reference to a Full Bench made by Mr. JUSTICE PiGOX 
and Mr. JUSTICE HiLL. The order of reference was as follows : — 

" In this case the Sessions Judge of Cuttack has submitted, for the 
orders of this Court, in revisioo, the record of a case in which the Deputy 
Magistrate of Balasore has tried and convicted Lolit Mohun Sarkar, under 
s. 270, sub-s. (4) of the Bengal Municipal Act, 1884, and sentenced him 
to a hue of Bs. 10 for making an excavation within the limits of th& 
Municipality of [700] Balasore, without obtaining the permission of the 
Municipal Commissioners, in contravention of the provisions of s. 232 of 
the Act. 

" Section 232 empowers the Gommissionere to prohibit by a general 
order the making of excavations for the purpose of taking earth or stone 
therefrom, or for the purpose of storing rubbish or offensive matter therein, 
and the digging of cess-pools, tanks, or pits without special permission pre- 
viously obtained from them : and breach of such prohibitory order is pun- 
ishable under s. 270, sub-s. (4). 

“Sections 232 and 270, snb-s. (4), are a re-enactment of the provi-^ 
sions of 8S. 249 and 250 of Bengal Act V of 1876. which was repealed by 
the Act of 1884. The old sections differ from the new a little in respect 
of the language used, but substantially the provisions of the old and of the 
new sections are the same. 

“ No question is raised in this reference (nor does any appear to bava 
been raised in the case) as to the defendants having done such acts as 
would justify the conviction, if ss. 232 and 270 were and are in force in 
the Balasore Municipality, and if a prohibitory order was in force there, 
such as is contemplated by s. 232 when the Acts complained of were done. 

“ For the defence it was contended that Part VI of the Act of 1884 
(of which ss. 232 and 270 form a part) has not been extended to the Munioi- ‘ 
pality of Balasore, and further, that the Municipal Commissioners did 
not prohibit the digging of any tank, etc., within the municipal limits- 
under 8. 232 of that Act. 

“ Sections 220, 221, and 222 of the Act are as follows : — 

‘220. No provision contained in this Part, or in Parts VII, VIII, IX 
or X, shall apply to any Municipality, unless and until it has been 

* Letter of Criminal Reference No. 327, from Baboo B. L. Gupta, Bessions Judge of 

Cuttack, dated 20th August 1392, from the oonviotion of Baboo Nobin Obander Deyr 
Deputy Magistrate of Balasore, dated 15th July 1892. 

479 , 



X.] BAIEANTHA NATH DAS V. LOLIT MOHUN SARKAR 20 Cal. 702 


expressly extended thereto by the Local Government in the manner 
provided by the next succeeding section. 

'221. The Commissioners may apply, in pursuance of a resolution pass* 
ed at a meeting specially convened to consider the question, to the Local 
Government, to extend to the Municipality all or any of the provisions 
of this Part or of Parts VII, VIII, IX or X : or to exclude from the 
operation of the said provisions, or any of them, any place within the 
Municipality. 

[701] ‘ And the Local Government may thereupon make an order 
accordingly. 

* 222. Every such order shall be published in the Calcutta Gazette, and 
the Commissioners shall, within fifteen days of such publication, cause a 
copy of the same, with a translation thereof into the vernacular of the 
district, to be posted up at their office, with a notice of the date on which 
such order shall take effect, and shall cause the same to be published as 
prescribed in section three hundred and fifty-four. 

And the said provisions shall come into force in the Municipality 
from the date so fixed. 

‘ Provided that the date so fixed shall not be less than fifteen days 
after the publication under the said section, or more than three months 
after the publication of the order of the Local Government as aforesaid in 
the Calcutta Gazette' 

" These sections are similar to ss. 233 and 234 of the old Act, so far 
as it related to the extension of chap. VII of that Act to Municipalities : 
chap. VII of the old Act corresponds to Part VI of the new ; Part VI of 
the present Act contains some provisions not contained in chap. VII of 
the old. There is a difference of some importance between the provisions 
of s. 234 of the old Act and s. 221 of the new, which will be hereafter 
noticed. 

No order has been made by the Local Government under the 
provisions of s. 221, extending Part VI of the new Act to the Municipality 
of Balasore: nor has any prohibitory order been made by the Municipal 
Oommissioners of Balasore under the provisions of s. 232 of the Act. 

“ The provisions of obap. VII of the old Act are found by the Deputy 
Magistrate bo have been ‘ by a general notification, dated the 12th October 
1876, published in the Calcutta Gazette, Part I, of the 18th October 
1876,’ extended to the Municipality of Balasore ; and the Deputy Magis- 
trate also finds that an order was made by the Municipal Commissioners 
of Balasore on the 26th August 1881, ‘ prohibiting the opening of new 
boles or tanks, etc., within the Municipality without the previous sanction 
of the Municipal Committee.’ No question arises on this reference as to 
the fact of the extension of chap. VII of the old Act to this Municipality, 
or as bo the due issue of a prohibitory order under s. 249 of the old 
Act. 

[702] " The Deputy Magistrate held that the notification of October 
1876, which extended, under s. 234 of the old Act, the provisions of chap. 
VII of that Act to the Municipality of Balasore. must, under s. 2 of the 
present Act, be deemed to be operative under the present Act, so as to 
render the provisions of Part VI of the new Act in force in Balasore 

He therefore held that 88. 232 and 270 of the new Act were in force in 

5 Municipality : he held that the prohibitory order of the 26bh August 

ho found as a fact to have been issued] was also in force as 
a prohibitory order auly made under the present Act and he convicted the 
defendant. 
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“ The decision in point of law so arrived at is in conflict with the 
ruling of this Court in the case of Horoieb Dan Agurwalla v. The Munici- 
pality of Kushtea, decided on the 24th March 1891, and for this reason the 
case has bean referred to us under s. 438, Crioiinal Procediire Code, by 
the Sessions Judge. 

The decision of this Court in the case in question has not been 
reported. We append a copy of it to this reference. 

‘ We do not attempt to summarise the purport of the decision, for 
upon a question of this sort the whole judgment relating to it must neces- 
sarily be read together. The following passage taken from the concluding 
portion of the judgment may be conveniently introduced here as stating 
the proposition as to which we were asked, upon argument on behalf of 
Government, to make this reference, should we feel a doubt which should 
justify us in referring the case: — 

' The notiflcation of the 22nd March had no legal effect at all. It was 
the order of the Lieutenant-Governor, dated 18th March 1882, which had 
the effect of applying the provisions of the old Act to the Kushtea Muni- 
cipality. It is quite true that it is required that such order shall be pub- 
lished in the Calcutta Gazette,' But it is not a notification within the 
meaning of the present Act. Section 2 of the present Act contains no 
words, saving* all orders made.' 

*' MutatU mutandis, this applies precisely to the present case : in this 
case the notification of October 18th, 1876, recites the order, of date pre- 
vious to it, extending chap. VII of the old Act to Balasore. 

“ The Deputy Legal Bemembrancer asked to be heard in argument 
against the decision. He stated that the Government of [703] Bengal 
and, as we understood him, the Government of India also, were desirous 
of having it, if possible, reconsidered, because the interpretation given to 
the term ‘ notification’ is of great importance owing to the general use of 
the term with reference to acts of Government : and is not that which it 
has hitherto been by the Local Government supposed to bear. He asked 
that we should hear arguments upon the case with a view to a reference 
to a Full Bench, and wo thought that wo ought to hear him. 

** The question is one, as it appears to us, of difficulty ; but upon the 
whole wo have come to the conclusion that in the absence of authority we 
should bold that by force of s. 2 of the present Aot, and of the order noti- 
fied under the former Act, s. 232 and s. 270, sub-s. (4) are in force in the 
Municipality of Balasore. Being of that opinion, it becomes our duty to 
refer the case to a Full Bench. 

" We think that the general scope of s. 2 points to the intention 
that the system of Municipal administration prevailing in the Mufas- 
Bal Municipalities at the time the Aot was passed should continue in force 
as it then existed : and should do so in virtue of the provisions of this 
section : and a very large part of this system depended upon the exten- 
sion to numerous Municipalities of the sections of the old Act which 
corresponded with the sections contained in Part VI of the present, 
and of the machinery in operation under those sections. The question 
seems to be whether, reading the section by the light of the intention 
which we ascribe to it, the term 'notification' in the section does or does 
not include an order made and published under the provisions of s. 234 
of the old Aot ? If the question were res integra, we should hold that ife 
did. The term 'notification' is not defined in this Aot or in any other, 
as far as we are aware ; and, indeed, the only thing certain with respeok 
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to its meaniDgis that it is constantly used in Indian legislation in differ- 
ent enactnaents with wholly different naeanings. It is used soneetimes 
in its primary meaning, signifying merely an announcement, sometimes 
as an authoritative announcement, constituting in itself an effective 
act of some subordinate authority : as by Port Commissioners, by Canal 
Officers, by Collectors, and in the present Act it is used with referenco to 
certain acts of Municipal Commissioners of this nature. 

[704] ‘ But it is also used to denote in itself an act of Government, 
as contrasted with a mere announcement of an act of Government. In 
the present Aot it is certainly so used, as for example in s. 8, under which 
Government may extend the Act to any town or village, etc, ; s. 9 under 
which Government may vary the limits to any Municipality, etc. In 
each of these sections * Dotiffcation’ is used to denote the effective act 
itself, which is done by Government. It is certain that the term ‘ notifi- 
cations ’ in s. 2 is used to denote not merely notifications strictly so- 
called, that is mere announcements, but also notifications which are 
themselves acts of Government, and as such are, in fact, orders. 

" We think that regard must be had to this, as well as to what we 
think is the general scope of s. 2, in coming to a conclusion upon the 
question whether in that section the word includes an order made and 
published under s. 234 of the old Act. 

“ A notification by Government must needs either itself be, or 
be preceded by, an order ; the fact that a notification is in exist- 
ence involves the fact that the order which it promulgates has 
been made. The order published in the Calcutta Gazette^ as required 
by 8. 234 of the old Act, constituted a notification. When a notifica- 
tion is by legislation made necessary in respect of an order promul> 
gated under an Act, we think that the act of Government, which is so 
made complete, may properly be held to be included in 'notification’ which 
is, on the one hand, needed to make the order complete, and on the other, 
could not have come into existence without an order, and therefore neces- 
sarily implies one. 

“ We think that the term ' notification ’ in s. 2 must be held*to include 
an ‘order notified’; and therefore the order extending the chap. VII of the 
old Act to Balasore must be treated as saved by the operation of the 
section ; and that therefore ss. 232 and 270, sub-s. (4) as being substan- 
tially identical with the provisions of the old Act, above referred to, are by 
virtue of that order and of the third and fourth paragraphs of that section, 
now in force in the Municipafity of Balasore. 

" We think it desirable to refer to two arguments against the opinion 
which we have formed, which arise upon a consideration of the Aot. 

[705] One is that nothing could have been simpler than to have 
expressly provided in the new Act that the provisions in it, which corre- 
spond to those of chap. VII of the old Aot, should be in force in Municipa- 
lities to which that chapter had been extended. The absence of any such 
provision is no doubt an argument against the view urged upon us on 
behalf of Government, and which we have adopted. 

" Tne second arises upon ss. 220, 221, and is that to which wo have 
said at the commencement of this reference that wo must advert. Section 
220 provides, in very strong and explicit berms, that no provision in Part VI, 
etc., shall apply, etc., unless and until it has been expressly extended, etc.| 
etc., In the manner provided by the next succeeding section. Section 221 
provides that the resolution of the Commissioners to apply for the extension 
of the part or parts of the Aot referred to is to be passed at a meeting bo 
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be specially convened for the purpose, differing in this respect from s. 234 
of the old Act. 

" There is no doubt that the terms of these sections constitute a 
serious difiQculty in the way to the conclusion at which we have arrived. 

“ We think, however, that the intention attributed by us to s. 2 in 
the earlier part of this reference must have the effect of negativing any 
inference to be drawn either from the omission which we have first 
adverted to, or from the terms of the last mentioned two sections. In 
short, we think we must accept the fact that the Act is imperfectly 
drawn, and treat the general intention as overriding difficulties arising from 
the frame of particular sections, or the omission from the Act of what wo 
might have expected to find there. We, therefore, refer to the Full 
Bench the following questions : — 

First. — Whether the case of Horodeb Das Agurwalla v. The Munici- 
pality of Kushtea was rightly decided ? 

Second. — Whether the order extending the provisions of chap. VII 
of Act V of 1876 to the Municipality of Balasore was saved by the 
operation of s. 2 of the Bengal Municipal Act, 1884 ? 

Third. — Whether, under the provisions of the Bengal Municipal 
Act. 1884, and upon the facts as found hy the Deputy Magistrate 
[706] in the present case, s. 232 and s. 270, sub-s. (4)?were and are in 
force in the Municipality of Balasore, so as to make the convention in 
the present case valid in law ”? 

The Deputy Legal Kemembrancer (Mr. Kilby)^ for the Crown. 

No one appeared for the accused. 

The following opinions were delivered by the Full Bench (Pethe* 
BAM, C.J., Prinsep, Norris, Pigot and Ghose, JJ.) : — 

OPINIONS. 

The question referred to this Full Bench arises under s. 2 of Bengal 
Act III of 1884, which is as follows : — 

“On the commencement of this Act. the enactment specified in the 
sixth schedule shall be repealed to the extent mentioned in the third 
column thereof. 

** But this repeal shall not revive any office, authority or thing 
abolished by any such enactment, or affect the validity of anything done 
or suffered, or any right, title, obligation, or liability accrued before tho 
commencement of this Act. 

“ And all rules and bye-laws prescribed, assessments, valuations, 
measurements, divisions and appointments made, powers conferred, and 
notifications published under any such enactment, and all other rules (if 
any) now in force and relating to the matters hereinafter dealt with, shall 
(so far as they are consistent with this Act) be deemed to have been 
respectively prescribed, made, conferred, and published hereunder. 

“ And all references to any such enactment shall (so far as may be 
practicable) be deemed to be made to this Act. 

“And all proceedings now pending, wbloh may have been commenced 
under any such enactment, shall be deemed to be commenced under this 
Act. 

“ In respect of all the matters aforesaid, the Commissioners under thi» 
Act shall be substituted for the Commissioners elected or appointed 
under the Bengal Municipal Act, 1876.” 

Act V of 1876 is one of the Acts mentioned in sob. VI of the Act* ' 
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The question is, whether an order made under s. 234 of that Act, 
•extending to the Municipality of Balasore the provisions of obap. VII of the 
Act is, under the provisions of s. 2 [707] of the Act of 1884, “ to bo 
deemed ” to have been made under the provisions of the Act of 1884. If 
so, the provisions of ss. 232 and 270, sub-s (4) of the Act of 1884 are in 
force in Balasore, inasmuch as they are a re-enactment of the provisions 
of ss. 249-250 of Act V of 1876, which were part of chap. VII of that Act. 

The decision of the question depends upon the effect to bo given to 
the word notification in s. 2 of the Act of 18S4, that is, whether 
orders ” made under s. 234 of the old Act can be held to be included 
within the term “ notification ” as used in that section. 

Upon the whole, we are of opinion that the term " notification ” as 
tised in the section does include such an order, although, no doubt, if the 
word be interpreted in its original and primary sense, it could nor. be held to 
do so. We think that, having regard to the reasons stated in the order of 
reference before us, the term “ notification ” must be held to include an 
‘ order notified,” notwithstanding the difficulties which arise from the 
manner in which the Act is framed, and which are pointed out in the judg- 
ment of this Court in the case of Horodeb Dj.s Agurwalla v. The Munici- 
pality of Kushtea, as well as in the order of reference in the present case. 

The questions referred to this Fall Bench must therefore be answered 
-as follows : — 

The first question in the negative. 

The second question in the affirmative. 

The third question in the affirmative. 

The conviction had in the present case must therefore be affirmed. 

Norris, J. — After reading the order of reference in this case, and 
•considering the line of argument therein adopted, I am not prepared to 
say that a “ notifioation ” may not include '* an order notified,” and there- 
fore, though with much hesitation, I concur in the judgment just delivered 

T. A. P. 


20 C. 708 (F.B.). 

[708] FULL BENCH BBFERENGE, 

Before Sir W. Comer Petkeram, Kt., Chief Justice, Mr. Justice 
Prinsep, Mr. Justice Pigot, Mr. Justice Macpherson and 

Mr. Justice Ghose. 


Binad Lal Paelrashi and others (.Plaintiffs) V. Kalu Pramanik 
AND OTHERS (Defendants.)* [23rd May, 1893.] 

Bengal Tenancy Act {VIII of 1885), s. 3, cl. b^Hon-oecuyaony ryot— Ejectment^ 
Trespasser. 

A perBon having, previously to the passing ol the Bengal Tenancy Aot been 
settled on oettam land as a ryot and tenant by a trespasser, and having aoauired 
no right of oocupanoy at the time of suit brought, was in 1888 sued in ejectment 
by the true owner, who had obtained posseestoo of the land from suoh tre8DaB«.ar 
through the Oourt ou the a7th January 1086. Held, that such person waH 
non-ooonpanoy ryot within the meaning of s. 5, sub-s. 3 of the Bengal Tenanev 
Act, and was proteoted from ejectment by that Aot. euauoy 

Mohima Ghundsr Shthay. Hasar i Pramanik (1) approved. 

* Bench Reference on Special Appeals, Nos 948, 940, 960.1127 and 

E«q.. Judge of’Pabia and Bogra! datefl9th 

(1) 17 0.46. 
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[P., 17 C.L.J. 431 (433) = 17 C.W.N. 348=l7Ind. Gas. 587 : 14 C.W N. 681 = 11 Cr. 
L.J. 288 = 6 Ind. Cas. 177 : Rel., 16lnd. Gas. 419 (420) ; R., 25 C. 324 (329); 34 
C. 516(F.B.) = 5 C.L J. 457 = 11 C.W.N. 626 = 2 M.L T. 219 ; 13 Ind. Cas. 194 ; 
17 lod. Cas. 606 = 8 N.L.R. 163; 10 C.L J. 55 = 2 Ind. Cas. 417 ; 190 L.J.113*- 
22 Ind. Cas. 666 ; 22 lod. C^s 833 ; D. , 26 C. 546 (552) ; 29 G. 871 (878) ; 31 C. 
703 = 8 C.W.N. 320(321) ; 34 0. 109 = 5 C.D.J. 33 = 11 C.W.N. 201 ; 1 0 L J. 303 
= 9 C.W.N. 571; 5 C.L.J- 9 (13. 14) = 3 C.W.N. 315 (319) ; 13 C.L.J. 271 = 18 
C.W.N. 976 (980) =9 Ind. Cas 374 ; 17 C.L.J. 384= 17 Ind. Cas. 1 ; 17 C.W.N. 
55 = 17 Ind. Cas. 881; 19 Ind. Cas. 385 ] 

This was a reference to a Fall Bench made by MacpHERSON and 

Beverley, JJ. The following is the order of reference : — 

“ The facts in these five appeals are very simple. The plaintiffs 

are the proprietors of a certain village, called Barakahali, and they brought 

these suits to oust the defendants from certain lands which they are culti-^ 

vating in the said village. It appears that some years ago there was a 

dispute regarding these lands between the plaintiffs and the trustees of 

the late Dwarka Nath Tagore, who claimed them as the reformed lands 

of village Modhupur, and on the 26th May or June 1877 (the month is 

in some places given as May and elsewhere as June), the plaintiffs wer^ 

dispossessed of the lands in consequence of an order of the Magistrate who, 

in a proceeding under s. 145 of the Criminal Procedure Code, declared. 

possession to be with the trustees (whom we may call the Tagores). 

It is found by the lower Courts that the defendants were then settled. 

on the land by the Tagores, but that they had not acquired a right of 

occupancy at the time these suits [709] were brought in January 1889. 

Meanwhile, in 1878, the plaintiffs had sued the Tagores for possession 

of these lands and obtained decrees which were confirmed by this 

Court on anpeal. The date of the decrees does not appear ; but it seems 

that, on 27th January 1886, the plaintiffs took possession of the lands aa. 

against the Tagores, and they now bring these suits to eject as trespassers 

the defendants, who were holding the lands as tenants of the Tagores. 

The plaintiffs have not received rent from the defendants or in any way 

admitted their tenancy, and no question of their being settled ryo sis 

raised. The First Court decreed the suits in favour of the plaintiffs, but 

these decrees have been reversed by the District Judge on e au on y 

of the case of Mohima Chunder Shoha v. Eazari Promora* (If. 

“ In that case, -which is directly in point, it was held that a person 

who entered on land as ryot and tenant of a trespasser, an ^ 

acquired a right of occupancy, was a ulT not 

the meaning of the Bengal Tenancy Act (VIII of 1885), and could not 

be e,“cted as a trespasser by the true owuer when he recovered possession 

of the estate. This decision was followed in an unreported case (Appeal 
QI loe esi) of 1889)i in which one of the deciding 

J^u^eswasone of the Judges who decided the case of Mohima Chunder 

Shahav^ Hocar, Pra^^mUUw geoisions, the oOTrectaess of which 

we question, we must refertheeases for the decision of a Fall Bench Under 
the old Tenanoy Aot (VIII of 1869), a ryot who had not acquired a right 
of occupancy and whoso tenanoy bad not been acknowledged by the true 
owner was under the circumstances stated treated as a trespasser who 
could be ejected without notice— (Appeals from Appellate Decrees 


• Decree of Subordinate Judge, 2nd Jane 1880. Decree of District Juage, 80lh 

March 1882.— RfiJ.ncfe. 

(1) 17 Ui 45a 
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Nos. 2092 and 2093 of 1884. decided by Wilson and Beverley, JJ., and 
anreported.) 

‘ We are nob, as at present advised, disposed to hold that the now 
Aob has in this respect made any ohange-j in the law. It greatly facilitates 
the acquisition of a right of occupancy, and makes [710] non-occupancy 
ryots more secure in their holdings than they were before. Bub. as point- 
ed out in Zoolfan Bibee v. Radhica Prosonno Chunder (l), an occupancy 
right was, and apparently still is. a right which, by virtue of the law. grows 
up in the ryot from the mere circumstance of cultivating the land for a 
particular length of time, and consequently it could be acouired under a 
trespasser. 


But a person who has no right of occupancy must, in order to be 
protected from ejectment, be a tenant ; and it does not seem to us that 
the new Act creates a tenancy where no tenancy before existed, or that it 
lays down any new rule as to what is necessary to create the relationship 
of landlord and tenant. A person may possibly be a ryot who is not a 
tenant within the meaning of the definition. 

It was contended before us that the present Tenancy Act does not 
apply to the present case, as the right to eject the defendants accrued 
before it came into force, and is not taken away by it. 

“ The decrees are nob filed, but we may point out that the plaintiffs 
took formal possession as against the Tagores after the Act came into 
force. Moreover, as the District Judge finds in the case of Mohima 
Chunder Shaha v. Hazari Pramanik (2), plaintiffs not only obtained their 
decrees, but took possession before the Act came into force. This point 
does not, however, seem to have been taken or argued, and in the view the 
learned Judges took of the law it was probably immaterial. 

“ The question which wo refer for the decision of the Full Bench is 
the following : — 

* Whether, upon the facts found in these cases, the defendants are 
protected by anything in the Bengal Tenancy Act from eviction as tres- 
passers. at the suit of the plaintiffs ” ? 

Babu Srinath Das (with him Babu Hara Chunder Chuckerbutti) . for 
the appellants. — The plaintiffs obtained possession of the estate on the 
27bh January 1886 and were dispossessed in 1887; and the question 
therefore is, are the defendants exempt from ejectment under the Bengal 
Tenancy Act ? [Pbthbram, O. J.— The question is, are they “ ryots '* 
under the Act ?J The word “ ryot ” has not the same moaning as " tenant ” 
The different classes of [711] tenants are defined in the Act. The defend- 
ants are not tenants of the plaintiffs; they are under no liability to pay 
rent; they derive their title from a wrong-doer ; there was no contract 

between them and the plaintiffs, either express or implied. [PiGOT, J 

Under a. 157 a proprietor may recover rent from a trespasser.] Yes the 
landlord may of course acknowledge him as a tenant if be chooses! I 
submit the plaiutififs are entitled to be governed by the old Tenancy law 
as the right to sue accrued before the new Act came into force. See 
Debjrudd, j.AbdHr Rahvm {.S ) ; and if so, the piaintififs ought to succeed. 
The of Mohimm Chunder Shaha v. Hazari Pramanik (2) is against 
me, but that daci8i<^ is not in accordance with the spirit of the Tenancv 

judgments in Special Appeal No. 231 
of 1889, and m Ameer Hossein v. Sheo Suhae{^).?] The latter case 
does not decide what is stated in the head note : neither of those cases 
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(2) 17 0. 46. 


(3) 17 0. 196 (199). ( 4 ) 19 w.R. 338. 
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are applicable to the present case. . [Prinsep, J.— The principle oi Ameer 
Hossein v. Sheo Suhae (1) applies equally to non-occupancy tenants.] No, 

I submit not. Wilson, J., has held that unless a ryot acquired a right of 
occupancy by 12 years’ occupation, he had no such right. [PethbrAM, 
C.J.-- That was under the old Act.] As to mode of given possession where 
trespassers are concerned, see Radha Proshad Wastiv. Esuf (2). I submit 
that the case ought not to be governed by the Bengal Tenancy Act of 
1885. The plaintiffs brought their suit in January 1889. See Debiruddi 
y. Abdur Rahim (3). If the cause of action arose before the Act, the 
plaintiffs are entitled to succeed. But if the Act of 1885 applies, I say that 
the word “tenant” means a person holding under another; the relation- 
ship between landlord and tenant cannot exist without a mutual under- 
standing. 

Dr. Rash Behari Ghost (with him Baboo Kali Churn Banerjee), for the 
respondent. — If the defendants are ryotshaving rights of occupancy, they 
cannot be ejected. Under the old law there was no definition of the word 
“ ryot;" the present Act has made many changes granting indulgences to 
ryots. Under the old law the expression “ ryot ” could not be limited as con- 
tended; if the word applied to every one who was a cultivator, the case might 
be [712] different. [After referring to the cases of Surmmoyee v. Denonath 
Gir Sunnyasee (4), Nityanund Ghost v. Kissen Kishore (5), and Prosunw 
Coomaree Debea v. Button Bepary (6), the learned pleader continued] 

In the case of Ameer Hossein v. Sheo Suhae (1) the period was allowed to 
be counted towards the right of occupancy, on the ground that the person 
who cultivated land which did not belong to him was a ryot within the 
meaning of the Act ; there is no reason why the word ryot should have 
a contracted meaning in the Bengal Tenancy Act of 1885 ; and my 
tention is that the word does not necessarily mean a tenant. The words 
“ acquired a right ” do not mean a right from a rightful owner. It cannot 
be said that the Tenancy Act has retrospective operation ; the object o 
8. 19 was to prevent landlords from contracting tenants out of their 

Baboo Srinatk Das in reply .—It is not my argument that the Act 
has any retrospective effect; my point is that my rights were comp. 

before the Bengal Tenancy Act came into force. fPpTHP- 

The following opinions were delivered by the Full (PBTHB 

RAM. G.J., Prinsep. Pigot, Maopherson and Ghosb, jj.i : 

OPINIONS. 

Petheram C j. — I think that the case of Mohima Chunder Shaha 
V. Hazari Pramanih (7) was rightly decided, and that the defendants are 
ryots holding the land under the plaintiffs the semmdars, and that they 
can only bo ejected under the provisions of the Bengal Tenancy Act. 

The possession of the land in question for the purpose of oultivating 
it was acquired a good many years ago by the defendants from the persons 
who at that time were in actual possession of the zemmdati within which 
it was situated, and who were then the only persons who could give pos- 
session of the lands of the zemindar! to cultivators. It is not suggest^ 
that the defendants did not then obtain possession as tenants under the 
bona fide belief of the title of tbeir landlords, but since then it has 
Ascertained by the judgment of a Court of law that the zemmdari did not 


(1) 19 W.R. 338. (2) 7 0. 417. 

(6) W.R. (1864) Act X, 62. 


(3) 17 C. 196 (199). 
(6) 3 0. 696. 


(4) 9 0. 910 
(7) 7 0. 46, 
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balong to these persons, but to the plaintififs, and the question is whether 
t713] now that the plaintiffs have established their right to the zemindari, 
they oao treat all cultivators who have been settled on the lands by the 

persons whona they have ousted from its possession, as trespassers, and 

obtain khas popession of all the ryoti lands from them at any moment 
without any notice and without any compensation even for the crops on 
the land. 

I am of opinion that they cannot. Section 5, sub-s. (2) of the Bengal 
Tenancy Act enacts that " ryot ” means primarily a person who had 
acquired a right to hold land for the purpose of cultivating it. The use 
of the word “ primarily ” in this section would seem to indicate that the 

definition was not intended to be exhaustive ; but, however that may be, 

I think that a person in the position of these defendants is a ryot within 
this definition, and that the zemindar can only obtain khas possession of 
the land occupied by him under the provisions of s. 44, the ryot having 
noQ-ocoupanoy rights. The possession and interest in the land which the 
defendants acquired from the persons in possession of the zomindari was 
a right to hold it for the purpose of cultivating it as against all tbe 

zemindari, and against them unless 
they proved a title to tbe zemindari paramount to that of the plaintiffs’ 
landlords. 

This was, I think, a right to hold the land for the purpose of cultivat- 
ing it within the meaning of s. 5. cl. 2. It may have been partial, but if 
it was a right at all, it is within the definition in tbe section : provided, of 
nourse, it was a right fcona acquired by them from one whom they 
bond fide believed to have the right to let them into possession of the land. 
In my opinion tbe defendants are ryots, and the only right of the person 
who has obtained possession of the zemindari is to the rent payable for 
the land, and not to obtain khas possession of the land itself, unless they 
can do sounder the provisions of the Tenancy Act. My answer to the 
question referred to this Bench is in the affirmative. 

Prinsbp, J. — I am of the same opinion. £ retain the opinion express- 
ed by me in Mohima Chunder Shaha v. Hazari Pramanik (1). 


20 C. 714. 

[714] CIVIL REFERENCE. 

Before Sir W. Comer Petkeram, Kt., Chief Justice, and Mr. Justice Hill. 

liOLiT Mohun Missbr and other minors, by their certificated 
GUARDIAN AND MOTHER, Moti Sundari Debia {Decree-holders) 
V. Janoky Nath Roy {Judgment-debtor).* [15th March. 1393.] 

Limitation Act {XV of s. n^Execuiionof decree— Minor plaintiff— Application 

for execution by guardian— Limitation Act XV of 1877, art. 179 . ^ ppi^caiion 

A obtained a decree on the 22nd July 1881 and made several applications for 
exeoutioG. After the death 0 ! A his heirs, who were minore. made anotW an 
plioatton for execution through their mother who was their 
on the 25th 01 March 1889. No lurthor stops werrtakeo d "^^^^^^ 
years, but on the let of April 1892. the minors through their mofchir aga“n annlied 

application for execution was not barred bv s ^4 of 
the Limitation Act read with art. 179 of the second schedule but tUt 
operation of the Act was a rrested by s. 7. out that the 

• Civil Reference, No. 9-A of 1893, made by Hemango Chandra Bose * 

Judge of Jessore, dated the 19th of January 1893. * ° ^ ’ ““^ordinate 

(1) 17 C. 46. 
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Article 179 provides several points of time from which the period of three years- 
shall begin to run, and for the purposes of the Limitation Act the period which 
begins from each point is a separate period, and if the person eutilled is under at 
disability at the time wheo any one of such periods commences, the operation of 
theAct is suspended during the continuance of the disability by the operation ofs.7. 

Mon Mohun Buksee v. Gunga Soondery Dabee (I) approved. 

[Disa., 25 M, 431 (436) (F,B.) = 12 M.L.J. 166 ; F , 22 A. 199 (204) ; 23 C. 374 (388) ; 

R., 3 C.W.N. 24; IN.L R. 180 (181); D., 29 B. 68 (70j=6 Bom. L.R. 639.] 

This reference arose out of an appeal to the Subordinate JudgOi Isfc 
Court, Jessore, against an order passed by the Munsif of Bangaon on the 
29th of July 1892, holding that execution of a decree had become barred 
by limitation. The decree was for money, and was for an amount below 
Bs. 500 ; consequently there was no second appeal. 

The order of reference was as follows : — 

“The decree was obtained by Preo Nath Misser, the father of the 
present decree-holders, who are minors and have executed the decree 
[715] through Moti Sundari Debia, their certificated guardian. The decree 
was passed on the 22nd July 1881, and after several applications for 
execution had been made by the original decree-holder, one was made on 
the 25bb of March 1889 by the present decree-holder after the death of 
the original decree-holder, but nothing was done within three years from 
that time which could save limitation, and the present application wae 
then put in on the 1st of April 1892. The Munsif has consequently held 
that the application was barred by time. But on appeal it was argued 
that the disability having accrued before the 25th of March 1889, the 
minors can apply for execution even after the lapse of three years from 
that date under the terms of section of the Limitation Act. The question 
for consideration of the Court is whether they are entitled to do so. 

Seccion 7 is no doubt applicable to applications to execute decrees. 
It says : ‘ If a person entitled to * * * ^ make an application, be at the 
time from which the period of limitation is to be reckoned a minor * * * 
he may * * make the application within the same period after the dis- 
ability has ceased as would otherwise have been allowed from the time 
prescribed therefor in the third column of the second schedule hereunto- 
annexed.’ 

“ And s. 9 says ' when once time has begun to run no subsequent 
disability or inability to sue stops it.' The question then is, when does 
the time begin to run in case of execution of decrees where the disability 
has accrued subsequent to the date of the decree ? Article 179 says that 
the time begins to run from the date of the decree or order or from the 
date of the several other occurrences mentioned in the third column. 
It was argued that one of these occurrences is the date of applying to 
the Court for execution, which in this case was the 25th of March 1889r 
and that as the disability occurred before this date, the execution was not 
barred. But if we hold it to be so, we should not be giving its due 
effect to the word ‘ once ’ which occurs in s. 9. In the case of 
execution of decrees, time begins to run from several occurrences, and 
the effect of s. 9 is to limit the right arising from disability to cases in 
which the disability occurred before time first begins to run, i.e., before the 
decree was passed or the money became payable under the terms of 
the decree. It cannot be said that time did not begin to run before the 
25th of March 1889, but according to s. 9 when once it began to run. 


(1) 9 C. 181. 
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JUDGMENT. 

We are of opinion that; this application was not barred by a. 4 of the 
Indian Limitation Act read with art. 179 of the second schedule, but 
that the operation of the Act was in this case arrested by s. 7. 

Article 179 provides several points of time from which the period of 
three years shall begin to run, and for the purposes of the Limitation 
Act we think that the period which begins from each point is a separate 
period, and that if the person entitled to execution is under a disability at 
the time when any one of such periods commences, the operation of the 
Act is suspended during the continuance of the disability by the operation 
of 8. 7. 

The case of Mon Mohun Buksee v. Gunga Soondery Dabee (2) supports 
this view, and with the decision of that case we agree. 

We desire, however, not to be understood as expressing the opinion 
that the limitation of 12 years from the date of the decree provided by 
8. 230 of the Civil Procedure Code can be extended by any disability of the 
person entitled to execution which arises subsequently to the date of the 
decree. 

C. s. 


no subsequent disability would place the case under s. 7. If the appli- 
oation of the 25th March 1889 bad not been made, the execution would 
undoubtedly have been barred and there would have been no foundation 
for the contention now raised, and this shows that limitation had already 
begun to run before the disability commenced. I hold; therefore, that s. 7 
is not applicable, and that the execution has become barred by time. 
But the case is not free from difficulty. The cases of Jagjivan Amirchand 
V. Hasan Abraham (1) and Mon Mohnn Buksee v. G^inga Soondery Dabee (2) 
[7161 do not help in tho solution, as in them the disability occurred 
before the decree was passed. 

“ I have directed the appeal to be dismissed contingent on the opinion 
of the High Court.” 

No one appeared for either party at the hearing of the reference. The 
judgment of the Court (Petheram, C.J., and Hill, J.) was as follows : — 


20 C. 716. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Ghose, 


Upendra Lal Mukerjee U?laintiff) v. The Secretary op 
State for India in Council {Defendant).^ [22nd May, 1893.] 

Relinquithmeni or omission to sue for portion of claim^Civil Procedure Code (Act vnr 

of i.Z-~Cause of action, splitting of— Onus of proof. 

Where a plaiotiS baa austaioed at the same time an ioiury in resoeot of hi« 
proprietary or permanent interest la an estate, and also an injury inr7171r««n«^f 
o£ a temporary or leasehold interest in such estate, and dies suits lor redress in 
both causes of aotion, it oannot be said that the two causes of action are so 

" Appeals from Original Decrees, Nos. 66 and 158 of 1891 acainst tha t 

Sabordinate Judge of Par’idpur. .dated the 30fch 

(1) 7 B. 179. (2) 9 C. 181. 
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identical that he is precluded by s. 43 ol the Civil Frooedure Code from filing 
separate suits. 

The onus is on the defendant to show that the causes of action are identical. 


The plaintiff in this case brought two suits against the Secretary of 
State in Council — one suit. No. 11 of 1888, as the propHotor of a five-anna- 
four-pie share of the revenue-paying estates perguonah Patpashar andohur 
Hye Madhabdia, asking that possession might be given him of his share in 
the zemindari and for mesne orofits ; and the other suit, No. 32 of 1888, 
as the ijaradar of a two-anna share in those estates held by one 
Shoyamani, for recovery of possession of a two-anna share which he claim- 
ed to hold under an ijara. 

The property in disnute was a large tract of chur land thrown up by 
the river Padma, which the plaintiff claimed as re-formations on the site 
of, and contiguous to, the above-mentioned estates held by him. The 
Government, however, proceeded to assess the chur as an addition to the 
plaintiff’s estates, under the provisions of Act IX of 1847. The plaintiff 
raised objections to these proceedings, claiming the land as re-formations 
on the sites of his settled estates ; but on Government insisting, he under 
protest took a settlement of these lands, and took up the proceedings to the 
Commissioner, and ultimately to the Board of Revenue ; this latter body 
released a nortion of the chur, holding it to be a re-formation, and as to 
the remaining portion of the olaintiff’s claim which was rejected by the 
Board, he brought suit No. 11 of 1888, asking for possession of his share 
in the estates of which he alleged be was proprietor, alleging that the 
Revenue authorities had no right to assess the lands as an addition to 
his estate, also asking for wasilat : and suit No. 32 of 1888 for the re- 
covery of possession of the two-anna share of the estate which he claimed 
under bis ijara right, together with mesne profits. 

For the purposes of this report it is unnecessary to state more of the 
defence in suic No. 32 of 1888 than that the defendant contended that the 
plaintiff, having omitted to include this claim in his suit No. 11 of 1888, 
must be taken to have relinquished C7183 it, and that the suit was, there- 
fore, barred under s. 43 of the Civil Procedure Code. 

The Subordinate Judge heard both the cases, and held, on an issue 
being raised in suit No. 32, as to whether the suit was barred under s. 43 
of the Civil Procedure Code, against the plaintiff, stating that, inasmuch as 
he was both proprietor of a certain share, and ijaradar oi another share at 
the time be took settlement under protest from the Government, his cause 
of action, with reference to his two claims arose at one and the same time, 

and not having included his two claims in one suit, be must be taken to 

have relinquished his claim as ijaradar; and he therefore dismissed suit 
No 32 of 1838 * suit No. 11 of 1888 be decreed in favour of the plaintiff. 

' Under an order of the High Court, dated the 18bh May 1892 the 
appeal filed by the plaintiff in suit No. 32 of 1888 was transferred to the 

file of the High Court for trial. ^ 

At the hearing before the High Court -o u tt ^ 

Baboo Srinath Das, Baboo Saroda Charan Mitt&r, Baboo Haraprosad 

Chatterjee and Baboo SaratChunder Rai appeared for the appellant. 

Baboo Hem Chandra Banerjee and Baboo Ram Charan Mitter, for the 

respondent. 

JUDGMENT. 


The judgment of the Court (Petheram, C.J., and GhosB, J.) waB 
delivered by 
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PBTHERAM, C.J. — This suit was a suit brought by ooe Upendra Lai 
Mukerjee, who was plaintiff in the suit (No. 32 of 1889) out of which the 
appeal No. 66 arose, to obtain the same relief io respect of a two-anoa share 
in the same land which he held as an ijaradar for a term under the zemin- 
dar, and the Subordinate Judge has dismissed that suit entirely on ground 
that the plaintiff was prevented from bringing a separate suit by the 
provisions of s. 43 of the Code of Civil Procedure, he being of opinion 
that the cause of action was one and the same. 

This question is by no means an easy one, and it is clear that if the 
cause of action is absolutely identical, s. 43 does prevent the second 
action being brought. But the question is whether when a person in the 
position of this plaintiff has sustained an £719] injury io respect of his 
proprietary or permanent interest in these lands, and also any injury in 
respect of a temporary or leasehold interest io' the lands, it can be said 
that the two causes of action are so identical that he is precluded by s. 43 
from bringing the second suit. 

We think that the interests in this case are so distinct, that it cannot 
be said that the causes of action are absolutely the same, and inasmuch 
as it lies upon the defendants to show that the matters are the same, and 
as we think they have failed to do so in this case, this appeal must be 
decreed, and the decree of the lower Court will be varied, and the plaintiff 
will obtain a decree for two annas of the same land for which he has got 
a decree in the other suit. 

■X. A. P. Appeal allowed. 
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CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Mr. Justice Bampini. 


Badhika Mohan Kuri {Petitioner) v. Lal Mohan 
Sha {Opposite party).* [23rd March, 1893.] 

Begiitration Act (III of a. Qi—Penal Code (Act XLV of ISdO). «. 193— “ 

dal Proceeding ” — Delegation of powers by District Registrar— False Evidence, 

Ib is no offdnoe to make a false abatement before a person, purporting to act in 
erecubion of the Registracion Act, bub not legally aubboriz^d so to do. 

The petitioner in this case was charged with having committed 
offences punishable under s. 82 of the Registration Act (III of 1877) and 
8. 193 of the Penal Code, under the following circumstances : — 

The complainant, Lal Mohun Sha, presented for registration before 
the Special Sub-Registrar of Dacca, a document said to [720] have been 
executed by Lalita Dassi, the mother of the petitioner. Registration being 
refused, Lalita Dassi appealed to the District Registrar, under s. 72 of the 
Registration Act. The District Registrar, who was also the District 
Magistrate, directed a subordinate of his, named Baboo Promada Nath 
Mukerjee, who held the office of Deputy Magistrate and Deputy Collector, 
to bold an enquiry, and to report to him concerning matters raised in the 
appeal. In the course of that inquiry, Baboo Promada Nath Mukerjee 
examined the petitioner on oath as a witness, and the prosecution of the 

* Ocimioal Beviaioo No. ISS of 1893, agaiosb tbe order parsed by G. M. W. Brett. 
Esq., Sesaioua Judge of Dacca, dated tbe 4tb February 1893, affirming tbe order passed 
by Baboo Ohandra Bhaaan Obakravarti, Deputy Magistrate of Dacca, dated the 24th of 
January 1698. 
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1893 petitioner was in respect of a statement made during such examination, 
March 23. which was alleged to be false and deliberately made, knowing it to be un- 

Ptjttutmat appeared that prior to the institution of the prosecution, sanction 

was given by 3aboo Promada Nath Mukerjee. The case was tried by a 
Revision. Deputy Magistrate of Dacca, Baboo Chandra Bhusan Cbakravarbi, who 
20 C 7t9. petitioner under both sections, and sentenced him, under s. 82 

of the Registration Act, to rigorous imprisonment for 31 days and a fine of 
Rs. 25, or in default a further term of one month. It was contended. intsT 
alia before the Deputy Magistrate, on behalf of the petitioner, that Baboo 
Promada Nath Mukerjee had no jurisdiction in the matter, and that there- 
fore he. the petitioner, could not be held to have committed any offence. 
Objection was also taken to the sanction. Upon that portion of the case, 
the Deputy Magistrate observed as follows : — 

The accused admits that he gave his deposition, but denies the 
correctness of the one sought to be proved against him, and urges that it 
was not read over to him. It is also contended on his behalf that Baboo 
Promada Nath Mukerjee had no jurisdiction in the matter. In this con- 
nection the learned pleader for the defence refers me tos. 11 of the Regis- 
tration Act, and urges that the Registrar could not order any enquiry of the 
nature in question to be made by a subordinate of his. It will, however, be 
seen that Promada Baboo was not appointed to dispose of the appeal, but 
he simply held a preliminary enquiry in connection with that appeal, and 
I see nothing in the Act which prevents the Registrar from ordering such 
an enquiry. I may here also note that both the parties willingly sub- 
mitted to that enquiry, and were represented by learned pleaders from 
the Judge s Court. It cannot be denied that such enquiries are often 
made by subordinates of the District Registrar, and this practice 
L721J is not confined, I believe, to this district alone. The pleader also 
takes objection to the sanction, and he refers me to Queen v. Kartick 
Chunder Holdar (1). But I do not sea how that ruling applies to the 
wording of the sanction itself. The law on the point is contained in 
s. 195, Criminal Procedure Code, and I think the provisions of that 
section have been sufficiently complied with in the order of Promada 
Baboo, dated the 10th June 1892. But, as stated above, the charge has 
been made in the alternative, also under s. 82 of the Registration Act. for 
a prosecution under which section no sanction is needed — vide Full Bench 
ruling in Gopi Nath v. Kuldip Singh (2)." 

The Deputy Magistrate then went into the merits of the case, and 
ended in convicting the petitioner, and sentencing him as above stated. 

The petitioner then appealed to the Sessions Judge, who upheld the 
conviction. His judgment was in the following terms : — 

"The appellant has been convicted under s. 82 of the Indian Regis- 
tration Act for having made a false statement before an officer acting in 
a proceeding or enquiry under that Act. 

" A document said to have been executed by Lalita Dassi, the mother 
of the accused, had been presented for registration before the Sub- 
Registrar at Dacca on the 2l3t July 1891. On the 12th September 1891 
the executant appeared and objected to have the document registered. 
On the 10th February 1892 a petition was put in withdrawing the 
objection, but as eight months had then elapsed since the date of the 
execution of the document, registration was refused. Appeal was then 


(1) 9 W.R. Cr. 58. 


(2) 11 0. 56$. 
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made to the District Kegistrar. The petition of the lObh February 1892 
purports to have been signed and put in by the accused. 

“The District Registrar directed Baboo Promada Nath Mukerjoe, 
Deputy Magistrate, to enquire into the facts and submit a report before 
he decided the appeal. The Deputy Magistrate submitted his report after 
making an enquiry, and the District Registrar then disposed of the 
appeal. 

“ The accused was examined by Baboo Promada Nath Mukerjee in 
the course of the enquiry, and be is said to have made a statement to the 
effect that he was not present on the lOth February 1892 in Dacca when 
the petition was presented, and that he did not present it. In the present 
case he adheres to that statement. He said, and now says, that he signed 
a blank piece of paper with a view to an application for adjournment, 
being written on it, and not in order that the petition in the terms of the 
document filed on the lOtb February 1892 might be drawn up. The 
statement that he was not present in Dacca on the 10th February 1892 
was found [722] to bs false, and he has bean tried and convicted of 
making that false statement. 

“ The deposition made by the accused before the Deputy Magistrate 
has been put in and proved. Accused admitted that he was examined by 
the Deputy Magistrate, but denies that this deposition is correct. An 
attempt is made to prove that the accused was not sworn or solemnly 
affirmed before he made it, and that it was nob read over to him. For the 
purposes of the present coaviction this is nob very material, as s. 82 of the 
Registration Act does not require that the false statement should be made 
•on ouh. The evidence adduce! is, however, in my opinion sufficient co 
prove that the oath was administered to the accused before he made the 
statement, and that it was read over to him. 

“Ic has been urged that the deposition is nob legal evidence of what 
the accused said, as it is recorded in Eiglish, and Tin Queen v. Mungid 
Dass (1) is relied on. In this case I do not consider the contention is of 
much weight, especially as Ibis not denied that the accused said that he 
was not in Dacca on the lOtb February 1892. 

• “ The Sub-Registrar and other witnesses prove that accused was 

present on that day and presented the petition jointly with his mother, and 
there can in my opinion be no doubt that in denying that be was in Dacca 
.on the 1.0th February 1893, accused said what be knew to be false, 

" It is further urged that the Deputy Magistrate was not bolding an 
onquiry unler the Registration Act. and that the Act does not empower 
tbeDistriot Registrar to delegate to any other person the cowers with which 
he is vested under s. 72 o< the Registration Act. No such delegation was 
in this case made. The District Registrar directed an enquiry to be made 
by a judicial officer whom be aelecced in order bo enable him to exercise 
his powers under s. 72 of the Regisbratioa Act. The practice is one 
frequently followed, aod I am nob prepared bo say that it is contrary 
to law. The Deputy MagiSirate condacbiog the enquiry was certainly an 
.officer acting in an enquiry under the Act within the meaning of s. 82 of 
the Act, aod I see no reason to impeach the validity of the conviction 
on that ground. The ruling in In the matter of Bunwary Poddar (2), though 
not exactly in point, favours this view. 

“ Section 181 of the Penal Code would also seem to cover a case like 
it be present. 

a) as W. R. Or. 20. ( 2 ) 23 W. R. Or. 65. 
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1893 The evidence leaves in my mind no doubt that the accused made 

March 23. the statement alleged, and that it was false. The conviction and sentence 
Criminal ^.ccordingly confirmed and the appeal is dismissed.” 

Pt 7 vtot^xt The petitioner thereupon applied to the High Court to send for the- 
isii.^iON. record and set aside the conviction and sentence on the following amongst 

other grounds ; —That he had committed no [723] offence under 
8. 82 of the Registration Act ; that the statement alleged to be false was not 
made before any officer acting in execution of the power conferred on him 
by the Act. or in any enquiry held under the Act ; that the District Regis- 
trar had no power to order an enquiry to be made by a Deputy Magistrate 
or any other person but an officer within the meaning of the Registration 

Act ; and that no offence had been committed under s. 193 of the Penal 
Code. 

A rule was issued which now came on for hearing. 

Mr. S. P. Sinha, for.thejpetitioner. 


Baboo Durga Mohun Da$St for the opposite party. 

Mr, Sinha, The Registrar can delegate certain of his functions only 
in cases provided for by s. 11 of the Act. but this was not one of those 
cases, and therefore the Deputy Magistrate had no jurisdiction to enquire 
mto the matter, and the whole proceedings were coram non jiidice*- 

oection 193 of the Penal Code does not apply because there was no judi* 
cial proceeding. 


Baboo Durga Mohun Dass . — The enquiry was made under the Act,, 
and therefore it must be taken that the Deputy Magistrate holding the 
enquiry was an officer acting in execution of the Aot in a proceeding or 
enquiry under the Act,” within the meaning of cl. (a) of s. 82, and the- 
conviction under that section is correct. 

The judgment of the High Court (Trevelyan and Rampini, JJ.) 
was as follows : — 


JUDGMENT. 

We think it clear in this case that the conviction must be set aside*- 
Tbe conviction is under s. 82 of the Registration Aot and s. 193 of the 
Penal Code. What happened is this. The District Registrar directed a 
Deputy Magistrate to make an enquiry as to certain matters which 
arose in regard to the registration of a document. This enquiry was 
made, and in the course of the enquiry certain statements made by the 
accused to the Deputy Magistrate were found to be false, and in respect of 
the making of those statements he has been convicted. It seems to us 
clear that s. 82 of the Registration Aot has no application to the present 
case. That only applies to a false statement [724] intentionally made 
before any officer acting in execution of the Registration Act. The^ 
Deputy Magistrate had no powers whatever under that Act. It does not 
appear that be had any registering power given to him by the Registrar 
under s. 11 of the Aot. We cannot say, therefore, that s. 82 applies to 
this case. The words " any officer acting in execution of this Aot ” must 
mean an officer legally authorized to act in execution of the Aot. Nor do 
we think that s. 193, Penal Code, is applicable. That refers to a stage of 
judicial proceedings. There was here no judicial proceeding. In the* 
result the conviction and sentence must be set aside and the fine, if paidr 
will be refunded. 

Rule made absolute and conviction quashed. 
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CRIMINAL REVISION. 

Before Afr. JuUice Trevelyan and Mr. Justice Rampini. 

Abdul Majid {Petitioner) v. Krishna Lal Nag {Opposite party).'^' 

[136h April. 1893.] 
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Penal Code, ss. 193. 199 -Proceedings by District Judge without jurisdiction— Ultra 
vires — Jurisdiction sanction to prosecute granted in proceedings held without-- Bengal 
Tenancy Act, 1884, s. 9b— Sanction to 2 »'osecution. 

The Bengal Tenancy Act uoes Dot. authorize a proceeding calling upon a per- 
son to show cause why he should not make over documents and papers belong- 
ing to the estate of wnioh a common manager has been appointed. 

A person giving taise evidence in such proceeding cannot be convicted under 
s. 193, or s. 199 of the Penal Code. 

[F., 35 A. 58=»10 A.L.J, 462 = 13 Or. L.J. 769 = 17 lud. Cas. 401.] 

The facts which gave rise to this application were as follows ; — 
Ruksh All died od the I7ch March 1890 possessed of certain proper- 
ties situate in the district of Noakhali, and leaving him surviving four 
widows, six daughters and one son. The petitioner Abdul Majid was 
the husband of one of the daughters of the eldest widow, who was named 
Halunenessa. 


On the 296h August 1892, the District Judge of Noakhali appointed 
Krishna Lal Nag, the opposite party in this proceeding [725] the 
common manager of the estate of Buksh Ali under the provisions of s. 95 
of the Bengal Tenancy Act ; the appointment being made at the instance 
of Hafiza, another of the widows of Buksh AU. The application for 
auoh appointment was opposed by Halunenessa, on amongst other 
grounds that some of the properties, claimed in the application as 
belonging to Buksh Ali’s estate, in reality belonged to Halunenessa. 
The opposition to the application was, however, unsuccessful. 

On the 6th September 1892, Krishna Lal Nag submitted a report to 
the District Judge complaining that Abdul Majid and Halunenessa had 
not made over to him ali the papers and documents in their possession 
relating to the estate of Buksh AU, and on the 7th September 1892 the 
District Judge passed an order calling on the parties complained against 
to produce before him all the accounts relating to the estate in their 
possession, and on the 14th September passed a further order calling 
on Abdul Majid to show cause why be should not be prosecuted for 
obstructing the common manager. 


On the 15th September Abdul Majid and Halunenessa filed two 
affidavits m which they swore, inter alia, that thev bad no such papers 
in their possession, and that they had not resisted the common manager 
The District Judge, not considering the affidavits sufficient, issued a 
warrant against Abaul Majid, but withdrew the same the following day 
on the latter putting m an appearance, and on the 4bh October he directed 
the prosecution of Abdul Majid, under s. 188 of the Penal Code for 

producing the documents. On the 19th October 
1892 the District Judge disposed of the miscellaneous proceedings 
instituted on the report of the common manager, and in his order sant 
tioned the prosecution of Abdul Majid by the common manager, and 
directed the latter to apply to the Ma gistrate to bind down the petitioner. 

• priminal I^vision No. 173 ol 1893. agaiast the order passed by W. H. M Gun 
Eeq., BeSBioos Judge ol Noakhali, dated the 3Sth ol January 1898. ^ * 
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1893 The case was then taken up by the Deputy Magistrate, who on the 

April i3. 17th November 1892 convicted the petitioner under s. 188 and fined him 
^ Rs. 100. The petitioner appealed against this conviction, with the result 

OBIMINAL btiat on the 9bh January 1893 the OfiBciating District and Sessions Judge, 
Revision. Mr. Anderson, set aside the conviction. 

2 QQ 1^21 [’^26] The previous orders in the case had been passed by Mr. Gun, 

the District J udge, and pending these proceedings and, on the 24th October 
1892, it appeared that Mr. Gun had, on the application of the common 
manager, directed a search warrant to issue to search the house of Abdul 
Majid and Halunenessa for the papers alleged to bo in their possession, 
and on the 29bh October the warrant was executed, and the house of the 
petitioner’s father as well as that of himself and Halunenessa were search- 
ed, and certain documents were alleged to have been found which related 
to the estate of Buksh Ali. 


After the search, the common manager applied to Mr. Gun for sanc- 
tion to prosecute the petitioner, under ss. 193 and 199 of the Penal Code, 
for making false statements in the affidavits referred to above and in his 
deposition taken before Mr. Gun as District Judge in the miscellaneous 
proceeding alleged to have been taken under the Bengal Tenancy Act. 
And the petitioner was called on to show cause why such sanction should 
not bo given. 

On the 25tb January 1893 the matter came on for hearing and result- 
ed in the following orders being passed: — 

The opposite party appears by pleaders to show cause, but no sufficient 
cause has been shown. It is only said that the opposite party does not 
know what documents were found in his house, and that they may have 
been put there without his knowledge. It appears that he denied all know- 
ledge of these papers, but some of them have been found, it is said, in his 
house. I sanction the prosecution of Abdul Majid under ss. 193 and 199, 
Indian Penal Code, for falsely stating in evidence in the course of the 
hearing of the miscellaneous case No. 12 of 1892 {Krishna Lai Nag v. 
Halunenessa and others) before the District Judge of Noakhali on the 
26th September 1892, that “ I know kismut Andermanik. None of its 
kabuliyats are with me or with Halunenessa," and for stating in the 
affidavit of the 1st Aswin 1299 filed in the same case, "no papers connected 
with his rent collections or documents came into my hands after the 
Chaudhuri’s death,” and in the affidavit of the 4th Aswin 1299 no papers 
connected with Baksha Ali Ohaudhuri’s collection nor tenants’ kabuliyats 
and documents of such kind were or are with me,” which statements he 
knew to be false. 

A prosecution was then instituted against the petitioner, and the 21st 
March 1893 fixed for the trial of the case before the Deputy Magistrate. 

[727] It further appeared that another prosecution was instituted 
against the petitioner under the sanction referred to above as granted on 
the 19bh October 1892, bub this formed the subject-matter of another 
application to the High Court and is immaterial for the purpose of this 
report. The petitioner applied to the High Court to exercise its revisional 
jurisdiction in raspact of the order of the 25bh January 1893, and asked 
that the record might be sent for ani the sanction annulled, on the grounds, 
inter aita.thab the District Judge had no jurisdiction to hold the enquiry 
he did, and that the whole of his p'^ocaedings were ultra vires ; that the 
sanction for prosecution under ss. 193 and 199 was void ab mitio and given 
without jurisdiction ; and it was further on the merits alleged that the 
papers found in no way related to the estate of Buksh Ali, except one, 


490 



X.] 


ABDUL MAJID V. KBISHNA LAL NAG 


20 Cal. 728 


wbioh was a very old document and which was not found in the petitioner’s 
house or in his possession. 

On this application a rule was issued which now came on to be 
heard. 

Mr. P.L. Roy (with him Moulvi Serajul Islam and Moulvi Mustafa 
Khan) tov the petitioner. — The order granting sanction is without juris- 
diction. The fact that a common manager is appointed under s. 95 of 
the Bengal Tenancy Act, and that he is thereby in the position of an ofli- 
cer of the Court under the Judge, doe.s not entitle him to any privileges 
over other suitors. In seeking relief be must use the same proceedings 
that other suitors are required to use. The District Judge had no juris- 
diction to hold a judicial enquiry upon the letter of the common manager. 
There is absolutely no provision made for such a purpose either under 
the Bengal Tenancy Act or any other law. Section 193 of the Penal Code, 
therefore, does not apply, because the alleged evidence was not given “ in 
any stage of a judicial proceeding.” [Rampini, J. — Would nob the 
second part of the section apply to the facts of this case ?j I submit not, 
because the whole section is governed by the provisions of s. 191 of the 
Penal Code, which says that a person must be legally bound by some ex- 
press provisions of law to speak the truth. Here the proceeding being one 
not authorised by law, the petitioner was not legally bound to speak the 
truth. The case law is in favour of my contention — see The Queen [728] 
V. Jaduh Chunder Biswas (1) and Empress v. Chait Ram (2). Similarly 
8. 199 of the Penal Code has no application to the facts of the case, because 
that section is also governed by the provisions of s. 191. I refer to the last 
portion beginning with the words " or being bound by laio to make a dec- 
laration upon any subject.” Here there was no such obligation on the 
part of the petitioner, and I therefore contend that the sanction ia ultra 
vires and ought to be set aside. 

No one appeared for the opposite party. 

JUDGMENT. 

The judgruent of the High Court (Trkvblyan and R.ampini, .JJ.) 
was delivered by 

RampinI, j. — This is a rule calling on the other side bo show cause 
why the order of the District Judge of Noakhali sanctioning the prosecu- 
tion of the applicant under ss. 193 and 199, Indian Penal Code, should 
not be set aside. It anpears that the District Judge aopoinbed a common 
manager under s. 95 of the Bengal Tenancy Act, and that the appli- 
cant was called upon to deliver certain accounts and papers to the com- 
mon manager so appointed. The manager reported that the applicant would 
not furnish him with these accounts and papers, and the District Judge then 
instituted a miscellaneous proceeding in respect of this matter. In this 
proceeding the applicant made a certain statement and 61ed two aflBdavits, 
alleging that he had nob the accounts and papers called for. It is held 
that this statement before the District Judge and the allegations made in 
the aflBdavits ware false, and upon these grounds the District Judge has 
fianotioned the prosecution of the applicant under ss. 193 and 199. Now, 
we find DO provision in the Bengal Tenancy Act authorizing a District 
Judge to make any such enquiry or to order the applicant to deliver up 
any such papers, and we further find no provision in that Act or any 
other law authorising the District -Judge to examine the applicant on oath 
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1893 in suob proceedings. We do not think, therefore, that the applicant 
APBiE 13. can be said to have been legally bound by oath when ho was examined 

before the District Judge. Therefore the facts alleged did not disclose 

Criminal any offence under s. 193, Indian Penal Code. Pur- 

Ebvision. thermore, we [729] cannot find any provision of the law, or any rules 
20c"724 the force of law, permitting the use of affidavits in such proceed- 

* ings or authorising the administration of an oath to persons who profess 
to tile affidavits in such proceedings. Therefore we do not think 
that the facts show the commission of any offence by the applicant 
under s. 199, Indian Penal Code. We accordingly think there are 
DO grounds why the applicant should be prosecuted under either 
of these sections We therefore set aside the order of the District 
Judge sanctioning the present prosecution, and direct that the proceedinge 
be quashed and the rule made absolute. 

H. T. H. Rule made absolute and order set aside. 


20 C. 729. 

CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Justice Rampini. 

Chathu Rai. 2nd Party {Petitioner), v. Niranjan Rai, 

1st Party {Opposite party).*" [9th May, 1893.] 

Criviinal Procedure Code {Act Z of 1883). ss. 146, 437—“ Complaint" —District Magis- 
trate. power of, to order further enquiry — Dispute concerning land— Power to order 
enquiry. 

Section 437 of the Code of Cciminal Procedure does not give power to order a 
further inquiry in a case under s. 146 of that Code. 

[R., 17 O.P.L.R. 127 (128) ; 42 P.R. 1905 (Cr.) = 13l P.L R. 1906 ; D., 29 0. 242 (244) 
= 6 C.W.N. 290; 33 P R. 1905 (Cr.) = 149 P.L.R. 1905.] 

Tee facts which led to the issue of the rule in this ease were as 
follows : — 

The two parties claimed to be in possession of five plots of land in mou" 
zah Amma Nacbirpore. On 30th of June 1892, Niranjan Rai, the Ist party, 
brought a complaint against Chathu Rai and Mohabir Rai for criminal 
trespass, under s. 447 of the Penal Code, with reference to this land. The 
Deputy Magistrate, Mr. S. M. Nasiruddin, in oharge of the Magistrate s 
office at the time, before whom the complaint was filed, issued a summons 
only against Mohabir Rai, and made the case over to Baboo Medni 
Prasad Singh, Deputy Magistrate, for trial. The case was, however, 
compounded as between Niranjan and Mahabir. Niranjan [730] then 
applied to the same Deputy Magistrate in charge for issue of process against 
the other defendant, Chathu Rai, which application was granted, 
and the case was again made over to Baboo Medni Prasad Singh for dis- 
posal, who after holding a trial acquitted the accused on the 29th of August^ 
1892. The complainant then put in a petition before the Deputy Magis- 
trate in oharge on the 9th of November 1892, praying that proceedings might 
be instituted to prevent a breach of the peace. The Deputy Magistrate 
in oharge, thereupon, on the llth November 1892, instituted a proceeding 
under s. 145 of the Code of Criminal Procedure. This matter was also 

* Orimiual Revision No. 223 of 1893. against the order passed by S.M. Nasitaddior 
Deputy Magistrate of Arrah, dated the 24th of February 1893. 
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made over to Baboo Medni Prasad Singh for enquiry and disposal, but on 
the application of Niranjan Rai to the District Magistrate the case was 
transferred on the 16bh of November 1892 to the 61e of the Deputy Magis- 
trate, Mr. S. M. Nasiruddin, who while in charge had instituted the 
proceeding. 

This Deputy Magistrate, however, went away on leave, and was reliev- 
ed by the Joint-Magistrate. The case accordingly went to the file of 
the Joint-Magistrate, who on the 29th December 1892 stopped further 
■ proceedings and struck off the case without taking evidence, as he was 
of opinion that there was no immediate apprehension of a breach of the 
peace. The District Magistrate having been moved in the matter, rein- 
stated the proceeding under s. 145 on the 9th. February 1893. and trans- 
ferred the case to the file of Mr. S. M. Nasiruddin. who bad in the 
meantime returned to duty. The order of the District Magistrate was in 
the following terms : — 

“ In this case a Magistrate properly empowered drew up a proceeding 
based on what had transpired in a trespass case — calling on parties to 
a dispute about certain lands to attend on a certain date with written 
statements, &c., under s. 145, Criminal Procedure Code. This case was 
at first on the file of Moulvi S. Nasiruddin, Deputy Magistrate, who 
initiated it : but he, as in charge of the head-quarters oflBce, transferred 
it to Baboo Medni Prasad’s file. Thence, as thelatter had formed an opinion, 
it was transferred to Moulvi S. Nasiruddin’s file, whence in the latter’s 
absence on leave, it migrated to the Joint-Magistrate’s file. Such were the 
travels and such the delay in a proceeding which the law clearly intended 
should be sharp and summary. I do not know under what section it has 
been disposed of by the Joint-Magistrate, but his action was clearly ultra 
[731] vires. The possession contemplated by the section is that at the 
time the dispute arose, i.e., at the time the order instituting proceedings 
was passed. Otherwise it would be impossible to decide a case of the 
kind at all; for while proceedings are going on there is never any serious 
risk to the peace. The very limited sense which is sought to impose on 
the word ‘ then’ is irrational. It is incumbent on a Magistrate when pro- 
ceedings have once been instituted to proceed as ol. (2) of s. 145 demands. 
As the orders of the Joint-Magistrate are ultra vires and based on no provi- 
sion of the law, I shall simply order the case under s. 145 to proceed, 
and transfer it to Moulvi S. Nasiruddin’s file.” 

The Deputy Magistrate thereupon took up the case, and after record- 
ing evidence declared the Ist party to be in possession of the lands in 

dispute. TT- 1 .-1 

Against this order the 2nd party moved the High Court, on the 

grounds, inter alia, that the District Magistrate had no jurisdiction under 
the Criminal Procedure Code to reinstate the proceeding under a. 145 of 
the Code after it had been once struck off and disposed of. On the appli- 
cation for the rule being made, it was urged that the only section under 
which the Distriot Magistrate could possibly be taken to have acted was 
fi. 437, and that that section could uot apply to the case, inasmuch as it 
was not a complaint which had been dismissed under s. 203 , nor was it 
the case of an accused person who had been improperly discharged. 

On that application a rule was granted which now came on for 
Argument. 

f Baboo Durga Mohun Dass, for the petitioner. 

Mr. W. G. Bonnerjee, Baboo Baghu Nath Prasad, and Baboo Sotish 
Chunder Ohose, for the opposite party. 
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Mr. W. G. Bonnerjee intimated that if the Court considered that the 
District Magistrate had no power to act as he had done under the provi- 
sions of 9. 437 of the Code, he had no cause to show. 

Baboo Durga Mokim Dass, was nob called on. 

The judgment of the High Court (Trevelyan and Rampini, JJ.) 
was as follows : — 


JUDGMENT, 


In this case the learned Counsel in support of the order of the Magis- 
trate has only been able to refer us to s. 437, Code of [732] Criminal 
Procedure, in support of the power of the Magistrate to make the order 
which he bad passed. Now, that section only allows a further enquiry into 
a complaint. A complaint means a complaint of an offence [s. 4 (a), 
Criminal Procedure (Jode], and an offence is defined in the Code as "any 
act or omission made punishable by any law for the time being in force.” 
We think it is quite clear that s. 437, which enables a Magistrate to make 
an order for further enquiry, does not authorize him to order a further 
enquiry in a case under s. 145, which is not directed to any offence at all. 
That being so, we think that this rule must be made absolute, and that 
the orders dated the 9tb February and 24th February should be set aside* 

T. H. Eule made absolute and order set aside. 


20 C. 732. 

APPELLATE CIVIL. 

Before Sir W. Comer P ether am, Kt., Ghief Justice, and 

Mr. Justice Ghose. 

Modhu Sudan Kundu {Defendant No. 1) v. Promoda Nath 
Roy and others {Plainti^s) and others {Defendants).* 

[5bh May, 1893.] 

Bengal Municipal Act (Bengal Act 111 of 1864), s, 10 ^Public highways — Roads vesting 
in Commissioners — Subsoil of road, right to — Civil Procedure Code (Act XLIV of 
1082). «. 13— Res yxdiosA^-^Settlement proceedings, e^ect of— Regulation Zl of 1826 
— Aci XXXI of 1868. 

Section 10 of Bengal Aot III of 1864 does not deprive a person of an; right of 
private property that he may have in land used as a public road, nor does it vest 
the subsoil of such land in a muniaipality : and when such land is no longer 
required as a public road, the owner is entitled to claim its possession. 

A decision in a suit brought by the plaintiffs’ predecessor in title to recover 
certain land from a municipality (which had been taken np as a public road and 
vested in the municipality subsequently under Bengal Aot III of 1864, s. 10), on 
the ground that the plaintiffs had been [7331 ousted therefrom by reason of the 
municipality stacking stones on a portion thereof, having been dismissed, held 
not to be res judicata in a suit brought by the plaintiffs for ejectment and 
declaration of title to such land against a purohaser of the land from the 
municipality. 

Qucere . — 'Whether a resettlement of land by the Government, as the ruling 
power, with persons entitled to such settlement under Regulation XI of 1825 and 
Act XXXI of 1858, confers upon the settlors, the owners of the old settlement/ 


* Appeal from Appellate Decree No. 1479 of 1891, against the decree of B.B. Pope,- 
Esq.i Officiating District Judge of Hooghly, dated the 25th of June 1891. reversing the 
decree of Baboo Kedar Nath Mozoomdar, Subordinate Judge of that district, dated the 
19tb of April 1890. 
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a fresh tighb, when made subsequent to a judgment of the High Court dealing 

with such land- 

[R., 33 C. 1290 = 4 C.Ii.J. 343 = 10 C.W.N. 1044 : 25 M. 635 (647).] 

This was a suit brought to eject the defendants from certain lands in 
obur Sulkea. 

It appeared that in 1847 the Government settled this chur with 
Poorno Chunder Roy (the predecessor in interest of the minor plaintilil's 
father). Jogendra Chunder Roy (the predecessor in interest of the profor- 
ma defendants Nos. 2 and 3), andAnanda Proshad Ghose: the two for- 
mer bolding each a five annas share, and the latter a six annas share 
therein. 

That one bigba 24 cottabs of this chur was taken possession of by 
Government for the purpose of a pub.ic road ; and that in 1865 this nortion 
of the chur, .under the provisions of Bengal Act III of 3 864 (which 
had been extended to Howrah in 1865), vested in the Commissioners of 
the Howrah Municipality ; and that the Commissioners erected a toll- 
house thereon and also used the land for the purpose of stacking stones. 

That in 1867 Poorno Chunder Roy and bis five-anna co-sbarers brought 
a suit against the Howrah Municipality to recover possession of a ten-anna 
share in this land, which they alleged the Commissioners had ousted them 
from by using it as a toll-house and for stacking stones. This suit was, 
however, decided in favour of the municipality, and on appeal to the High 
Court on the 8th May 1868 [see Poorno Chunder Roy v. Balfour (1)J, 
Bayley, J.. held that the suit was barred by the special limitation provided 
by s. 87 of Bengal Act III of 1864 ; Phear, J., however, not concurring in 
this view, but agreeing in dismissing the suit on the ground that Poorno 
Chunder and his co-sharers had not made out even a prima facie claim to 
the land in dispute. 

^ It further appeared that the Howrah Municipality brought a suit 
against one Modhu Sudan Kundu (the defendant No. 1 in [734] the present 
ejectment suit) to recover possession of a 10-anna share in 74 cottahs 
of land comprised within the land in dispute in the present suit ; Modhu 
Sudan Kundu contending in his written statement filed in July 1877 that 
he was in possession as tenant of one Preonath Betal. who was the 

tenant of the 10-anna zemindars, vis.. Poorno Chunder Roy aod his co- 

sbarers. This suit was decreed in favour of the municipality on the 25th 
September 1877. 

In January 1877 the Sulkea chur was again surveyed, and it having 
been found to have increased largely in area, the whole chur, both old 
and accreted, was in November 1877 settled with the persons who were 
then found to be in possession, vis.. Rani Saleon Moni, Girendro Chunder 
Roy, Poorno Chunder Roy, and Khelat Chunder Gbose ; the Rani and 
Girendro Chunder Roy being the widow and heir respectivelv of Jogendra 

Chundra Gbose, and Khelat Chunder being the purchaser of the interest 
fo^rmerly held by Ananda Proshad Roy. In these settlement proceedings 
the defendant No. 1 was recorded as the tenant in possession of 1 
bighaUJ cottahs, including the 7i cottahs. Although no mention was 
made m the paper book as to the exact date of the purchase of Poorno 

® Promobha Nath Roy, the father of the 

plambififs. It appeared that Promotha Nath Roy, the father of the plaintiffs 
at some time or another became the purchaser of the 5-anna share 
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belonging originally to Poorno Chunder Roy. In August 1878 the defend- 
ant No. 1 (having failed to substantiate his right in the 7^ cottahs of 
land in the suit brought against him by the municipality) purchased the 
10-anna share in such 7^ cottahs from the municipality for the sum of 
Rs. 2,370. 

On the 30th March 1889 the minor plaintiffs, the successors in 
interest of the S-anna share formerly belonging to their father Promotha 
Nath Roy, brought this present suit (making their 5 and 6-anna co- 
sharers pro forma defendants) against the defendant No. 1 for a declaration 
of their title to the S-anna share in the 1 bigha 14^ cottahs of this chur, 
asking for ejectment and khas possession. 

The defendant, amongst other matters, contended that the suit as 
regards the 7i cottahs of this land was barred by s. 13 [735] of the 
Code, by reason of the decision of the 8th May 1868 : that the suit was 
barred by limitation, neither the plaintiffs nor their predecessors in inte- 
rest having been in possession for 12 years before suit ; and further con- 
tended that be was in possession of some portion of the land in the ten-anna 
share by purchase from the Howrah Municipality in 1878, and of other 
portions in such ten-anna share by adverse possession, and in possession 
of the six-anna share as tenant under the defendant No. 2 ; and that he 
had made improvements on the land and erected puoca buildings thereon, 
and that at all events the plaintiffs were not entitled bo khas possession. 

The Subordinate Judge held that, as far as the 7§ cottahs were con- 
cerned, the matter was res judicata ; but gave the plaintiffs a decree decla- 
ring their proprietary right over the rest of the land the subject of the 
suit, dismissing, however, the claim for khas possession ; and bolding that 
the suit was nob barred by limitation, the defendant having in his written 
statement dated 2nd July 1877, in the suit brought against him by the 
Howrah Municipality in 1877, admitted the right of the plaintiffs' 
predecessor. 

On appeal, the District Judge gave the plaintiffs a decree for the 
whole of the land sued for, holding that the plaintiffs had brought their 
suit within 12 years from the date of the second settlement, which settle- 
ment he found gave them a new title, entirely independent of any title 
which the Howrah Municipality might have bad before that date. He 
further gave the plaintiffs khas possession on the ground that the defend- 
ant, after admitting the plaintiffs’ predecessor’s title in the suit brought 
against him by the municipality in 1877, in the following year denied 
their title and purchased from the municipality ; adding that the 
municipality bad no power to sue the defendant, the land being in their 
possession as having been an old road, and that on ceasing to be a road it 
reverted to the zemindar of the neighbouring land ; referring on this point 
to Bengal Act III of 1864, s. 10, Collier's edition of the Bengal Municipal 
Act, 8. 30 : and Nihal Ghand v. Azmat Ali Khan (1). 

The defendant appealed to the High Court. 

[736] Sir Griffith Evans (with him Baboo Bhoivani Churn Dutt and 
Baboo Boidya Nath Dutt) for the appellant, contended that ai regards 
the Ih cottahs, the matter was res judicata by reason of the decree of 8th 
May 1868 : that the second settlement proceedings in 1877, to which the 
HowrahJ Municipality was not a party, could nob override the decree 
previously obtained by the municipality in September 1877 ; that the suit 
was barred by limitation, the plaintiff’s cause of action accruing when the 


(1) 7 A. 362. 
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land ceased to be used as a public road and was appropriated for other 
purposes ; that there had been no denial of the plaintiffs' title within the 
meaning of s. 3 of Act IV of 1877, and that khas possession could not 
be given. 

Baboo Hem Chunder Banerjee (with him Baboo Charan Mitter), 
for the respondents contended that the suit was not barred, inasmuch as 
the suit was brought within 12 years from the admission of the plaintiffs’ 
title in the written statement of the 2Qd July 1877 ; that the plaintiffs 
obtained a fresh title by the settlement proceedings of 1877, they being 
entitled to settlement made by the Government under Keg. XI of 182o 
and Act XXXI of 1858; and that the doctrine of r^s yudicaia did nob apply. 
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JUDGMENT. 

The judgment of the Court (Petheram, C.J., and Ghose, J.) was 
delivered by 

Ghose, J. — This was a suit for ejectment of the defendant from 
1 bigha 14^ cottahs of land in chur Sulkea (Howrah). 

It appears that the main estate, chur Sulkea, was settled by Govern- 
ment with the plaintiffs and the pro forma, defendant’s predecessors in 
title in the year 1849. Subsequent thereto, there was an accretion to 
that estate, and the whole of the land, both old and new, were settled by 
Government with the then owners of the parent estate in November 1877. 

In the meantime the Government made a public road over a portion 
of the lands, measuring 7^ cottahs, and upon the passing of the 
Bengal Municipal Act III of 1864, and upon the extension of that Act in 
1865 to the town of Howrah, the Municipality of Howrah book possession 
of the land ; and they held such possession by erecting a toll-house and 
stacking stones for metalling roads. The predecessors-in-title of the 
plaintiffs then brought a [737] suit for possession of their share 
in the said land, and some other lands, but that suit was dismissed by the 
High Court on the 8bh May 1868 {see 9 W.R., page 535). Subsequent 
to this, it would appear that the municipality somehow or other lost pos- 
session of the land, and, as already mentioned, the whole of the lands of 
chur Sulkea were settled by Government with the plaintiffs and the pro 
/oma defendant’s predecessors-in-title in the year 1877. In -the settle- 
ment proceedings the defendant was recorded as the tenant in possession 
of 1 bigha I4| cottahs of land, including the said 7i cottahs. 

In the same year, 1877, the Howrah Municipality brought a suit 
against the defendant for recovery of possession of a ten-anna share 
of the said land. The defendant pleaded that he was in possession as 
a sub-tenant under one Preonatb, the tenant under the maliks of 
the ten-anna share ; but this plea did not avail him, and ' a decree 
was passed in favour of the municipality on the 25bh of September 
1877, declaring their maliki right, but the prayer for ejectment was dis- 
allowed. The defendant then obtained a conveyance of the land from the 
municipality for a consideration on the 24th August 1878. 

The present suit was brought on the 30bh March 1889 for declaration 
of the plaintiffs’ title to the said 1 bigha and 14^ cottahs of land and for 
ejectment of the defendant in respect of the plaintiffs’ share of the lands, 
upon the ground that the defendant had forfeited his right as a tenant by 
repudiating the plaintiffs’ title as landlord . 

The Court of first instance dismissed the suit as regards the 7i cot- 
iiahs ; but as to the rest of the lands gave them a decree, declaring theic 
^proprietary right and dismissing the claim for khas possession. 
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Upon appeal by the plaintiffs, the District Judge has held that the- 
plaintiffs are entitled to succeed altogether, both as regards the 7^ cottahs 
and the other lands, and that they are entitled to khas possession. 

The first contention that has been raised before us in second appeal 
on behalf of the defendant is, that the suit as regards the 7^ cottahs of 
land is barred by res judicata by reason of the decree passed by the High 
Court in May 1868. No doubt, at [738] first sight, it seems that the 
contention is right: but if the matter be closely looked into, it would 
appear that it cannot be supported. The High Court, at any rate, the 
senior Judge of the Bench who had to deal with the case (Bayley, J.) 
held that the Government had been in possession of the land for more 
than 12 years as part of the public roadway, and that the municipality- 
under Bengal Act III of 1864 succeeded Government in the right which 
they, the Government, held, and therefore when the municipality took 
possession of the land they did so under the Municipal Act, and inasmuch 
as this possession was taken more than three months before suit, the claim 
was barred by limitation under s. 87 of the Act. The other learned Judge 
(Phear, J.) did not apparently agree with Bayley, J., in the view expressed 
by him, and for somewhat different reasons agreed with him in dismissing 
the suit. But, whatever was the correct view, this much is clear upon 
the judgments delivered on that occasion, that the land was held by Govern- 
ment as part of a public road, and that, upon the Muoicipal Act being 
extended to Howrah, the municipality obtained possession by virtue of 
Bengal Act HI of 1864. Section 10 of the Act provides: — “All public 
highways in any place to which this Act shall be extended (not being the 
property of, and repaired by and kept under the control of, the Government, 
and not being private property) existing at the time this Aot comes into 
operation or which shall afterwards be made, and the pavement stones and 
other materials thereof, and also all erections, materials, implements, and 
other things provided for such highways, shall vest in and belong to the 
Municipal Commissioners." Bengal Act III of 1864 has been superseded by 
Bengal Act V of 1876, and in the corresponding section in the latter Act 
the word “ roads " has been used instead of “ public highways." 

Now, it has been held that the word “roads " as used iutbat Act and: 
in Act XY of 1873 (applicable to the North-Western Provinces) does not 
include the subsoil : that the subsoil does not belong to the municipality, 
and that the Aot is not intended to deprive any person of any private right 
of property that he may have in the land used as a public road, or to vest 
that right in the municipality ; and that when the land is no longer required 
fora public road, the owner is entitled to have it. See Chairman of 
[739] Naikati Municipality v. Kiskori Lai Goswami (l)aDd Nihal Chaiid 
V. Azmat AH Khan (2). 

If then the municipality entered into possession of the land under 
8. 10, Act III of 1864, and if the right in the subsoil continued to be in 
the owner of the property, that right could not be said to have become 
extinct by reason of the dismissal of his suit in 1868, and the owner would, 
therefore, ba entitled to claim the land when it is no longer required by 
the municipality for the purpose of roads. In this view of the matter, 
we are of opinion that the suit is not barred by res judicata. 

We further observe that the settlement made by Government with 
the owner of the property was subsequent to the judgment of the High 
Court. The owners were entitled to the settlement under Beg. XI of. 


(1) 13 0. 171. 


(3) 7 A. 363. 
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1825 and Aofc XXXI of 1858, and it was a settlomeut by the Government 
as the ruling power. This settlement may be viewed as having conferred 
upon the owners a fresh right. But this matter is not free from doubt, 
and we do not, therefore, rest our judgment upon that ground. 

It was next contended before us by the learned counsel for tlie delend- 
ant-appellant that the plaintiffs’ claim is barred by limitation, because 
their cause of action accrued when the land ceased to be used as a public 
road, and was appropriated by Government or the municipality for other 
purposes. But it will be observed that between the date of the judgment 
of the High Court in 1868 and the settlement proceeding in 1877, the land 
reverted to the possession of the proprietors ; it came to be held by their 
tenant, and the municipality bad afterwards to bring a suit against the 
tenant for possession. In that suit the present defendant (the tenant) in 
bis written statement dated the 2nd July 1877 admitted the title of the 
plaintiffs’ predecessor as landlord ; and the municipalitv did not recover 
judgment until September 1877. 

The present suit was brought in March 1889, that is, within 12 years 
from either of those two dates, and is therefore not barred. 

The next contention that was raised before us was as to the decree for 
khas possession given by the District Judge. We think this coniention is 
right. There was no denial of the plaintiffs’ title [740] as landlord 
at any time previous to this suit, and we do not think that the accept- 
ance by the defendant of a conveyance from the municipality after the 
defence be raised in the suit of the municipality bad failed, and a decree 
passed against him in 1877, amounts to such a denial of the plaintiffs’ right 
as would in equity entail a forfeiture of the tenancy. The learned Judge has 
referred to s. 3 of the Transfer of Property Act, but we do not think it 
has any application to circumstances of this case. 

In this view of the matter, we think that the plaintiffs are not en- 
titled to eject the defendant from their share of the lands held by him. He 
should be regarded as still bolding the 7| cottabs, as also the other lands, 
as a tenant, and accordingly we think that the plaintiffs are entitled to a 
decree declaring their proprietary right to the lands in suit. To this 
extent, the decree of the District Judge should be modified. We make no 
order as to the costs of this appeal. 

T. A, p. Decree modiHed. 

20 C. 740. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, 

and Mr, Justice Ghose. 


Moni Lal Bandopadhya AND OTHERS {Defendants) v. Khiroda 
Dasi and others [Plaintiffs).* [5th May, 1893.] 


Witness— Adjoummeni for attendant^ of witnesses-^ Civil Procedure Code Uct XIV of 
1862), s. 146 — Discretion, exercise of — Witnesses, attendance of. ^ 


On the day axed for the hearing of a suit, the defendant applied lor process 
against certain of his witnesses who had been summoned, but who had failed to 
attend, asking for an adjournment to obtain their attendance. This application 


TT Appenato Decree No. 223 of 1892. against the decree of Baboo 

Kedar Nath Mozoomdar, Subordinate Judge of 24-Pargana8. dated the 8th of Jannap^ 
1892, affirming the decree of Baboo Behary Ball Mulliok, Munsif of Sealdah, dated the 
Slst of DocGinbot 1890i ^ 
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was refused aud the case was proceeded with, The plaintifis’ e7ldence was 
recorded and that of one of the defeadants ; the defendants being unable to pro- 
duce further e7idence, the Court recorded that the case was closed and that 
judgment would be delivered on the following day, the 31st Deoember, 

[741] On the day following the defendants produced certain witnesses and 
asked that they might be examined. This application was rejected, and judg- 
ment was subsequently delivered in favour of the plaintiffs. 

Petheram, C.J. — That the omission to examine the defendants* 
witnesses on the 31st December was a substantial error in procedure, and that 
the Munsif had therefore exercised his discretion wrongfally. 

Per Ghose. J. — That although there was some doubt whether the Court on 
second appeal could interfere in a point of discretion, yet this doubt was not 
. strong enough to justify an expression of opinion contrary to that arrived at by 
the Chief Justice. 


[F., 8C.L.J.147«12 C.W.N. 312 ; R., 9 C.L.J. 367 (372) = 13 C.W.N. 493.] 


This was a suit for tbe recovery of possession of certain lands which 
came on for hearing before the Munsif of Sealdab on tbe 30th December 
1890, on which day the defendants applied for an adjournment, on the 
ground that their witnesses (who had been summoned to attend) were not 
present, asking that fresh processes might issue for their attendance. 
This application was rejected and the evidence for the plaintiffs taken. 
The defendants being compelled to go on with their case, called the 
defendant No. 4 as a witness, and on no farther evidence being forth- 
coming, the Munsif recorded in tbe order sheet that the case was closed 
and that he would deliver judgment in the case on the 31st December. 

On the 31st the defendants attended at the Court before judgment 
was delivered, produced some of their witnesses, and asked to have their 
evidence taken. The Munsif refused the application, and later on in tbe 
day gave judgment in favour of the plaintiffs. 

The defendants appealed to tbe District Judge on (amongst other 
grounds) the ground that an adjournment ought to have been allowed on the 
30th December for the production of tbe witnesses, and that the Munsif 
at all events bad exercised bis discretion wrongfally in not examining the 
witnesses produced on the 31st Deoember at a time previous to the 
delivery of the judgment. 

The District Judge held that the Munsif had acted in the exercise of 
his discretion and was not wrong in his procedure, and that there was no 
ground for the appeal. He therefore dismissed the appeal on this point and 

confirmed the judgment of the Munsif. 

The defendants appealed to the High Court, on the ground^ that the 
Munsif had exercised his discretion wrongfully in not examining the 

witnesses produced on the Slst Deoember. 

[742] Mr. Bonnerjee and Baboo Nil Madhub Bose, for the appellants. 

Dr. Troilokhya Nath Mitter and Baboo Dwarkinath Chuckervarti, 
for tbe respondents. 

The following judgments wore delivered by the Court (Petheram, 
C.J., and Ghose, J) 

JUDGMENTS. 

Petheram, C.J. — This action was brought to recover possession of 9 
cottabs of land at Agarpara, which the plaintiffs say was homestead land 
and had been held by two persons called Mala as tenants of Maharajah 
Norondro Kristo, which they, the plaintiffs, had purchased from them, 
and of whioh they say the defendants have forcibly taken possessioa 
in December 1889. 
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The defence was that the 9 cottahs had been held by Shyama Sundari 1893 
Dasi under the Maharajah ; that 5 cottaha of it had been held by the Malas, May 5. 

and the other 4 cottahs by other persons, as her tenants ; that she sold the 

land to the defendant No. 4, and that since the sale the Malas and the Appel- 
otber tenants paid their rent to the defendants, and that the Malas bad late 
no saleable or transferable interest in the land which they could transfer Civili. 
to the plaintitj'a. * 

After a good naany postponements, the case came on for hearing 20 C. 740. 
before the Munsif of Sealdah on the 30th of December 1890. on which 
occasion the defendants applied for a further postponement, on the ground 
that their witnesses were not present; but their application was refused, 
the evidence for the plaintiffs taken, the defendant No. 4 himself, we are 
told, examined, and the case fixed for the next day, the 31st, for delivery 
of judgment. 

On the 31at the defendants appeared and produced the witnesses, to 
obtain whose attendance they had on the day before requested that the 
case might be adjourned, and applied to the Munsif, before judgment was 
given, to be allowed to examine them ; this the Munsif refused, and on the 
same day gave judgment for the plaintiffs. The decision was appealed to 
the Subordinate Judge, who dismissed the appeal on the ground that be 
was not satisfied that the Munsif was wrong in his procedure. The 
matter now comes before us in second appeal. 

It is clear that the defendants were in fault in not being prepared 
with their witnesses on the 30th, which was the day [743] fixed for 
the hearing of the case, and if judgment had been given for the plaintiffs 
on that day, or before their witnesses had in fact been produced, the case 
would have been the ordinary one, and I do not see what could have been 
said in support of this appeal ; but here the defendants’ witnesses were 
produced and tendered for examination whilst the case was pending, i.e., 
before judgment had been given, and I am unable to think that a judgment 
given under such circumstances without knowing what the witnesses 
actually tendered had to say, can be satisfactory or indeed safe ; and if the 
provisions of the Code are sufficient to enable us to set aside this judgment, 
and direct that these witnesses shall be beard, I think that this is a case 
in which we ought to do so. 

The question is whether the refusal by the Munsif on the 31st to exa- 
mine the witnesses then tendered to him by the defendants, was a sub- 
stantial error or defect in the procedure which might possibly have produced 
error or defect in the decision of the case on the merits. There cannot 
be a doubt that, having regard to the character of the dispute between 
the parties, the decision of the case on the merits may have been affected 
by the fact that the Munsif did not bear the defendants’ witnesses, and so 
the question becomes narrowed to the one point, whether his refusal to do 
so on the 31st was a substantial error or defect of procedure on bis part. 

I think it was. There can, I think, be no doubt that a Judge is quite 
acting within his powers in declining, in the exercise of his discretion, to 
postpone the of a case beyond the day fixed for the trial to 

enable the parties to produce further evidence, and it maybe — though as 
to this I do not wish to express any decided opinion — that if each party 
had announced that bis case was complete and closed, and after such 
announcement the ease had been postponed for the delivery of judgment 
only, the Judge might, in the exercise of his discretion, refuse on the day 
fixed for the delivery of judgment, and before giving judgment, to examine 
any witnesses who might then be tendered to him : but that was not the 
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case. So far from announcing on the 30bh that their case was complete 
o/nd closed, the defendants on that day announced that it was not, and that 
they wished to call more witnesses, and on the 31st they actually pro- 
duced the witnesses whom they desired to call. 

[744] I do not think that in refusing to hear them when produced 
under these circumstances the Munsif exercised a sound discretion ; and 
as it is obvious that it may (whether it did or not it is of course impossible 
to say) have affected the decision on the merits, I think the case is one 
in which we ought to interfere, in second appeal. 

I think the appeal should be allowed, the judgment set aside, and the 
case remanded to the Munsif, who should reinstate it on his file, and after 
hearing all the evidence form an opinion upon the whole of it, and give 
judgment in accordance which such opinion. As, however, the whole 
difficulty has been occasioned by the fault of the defendants in not being 
prepared with their witnesses on the 30bh, 1 think that they should pay 
the whole of the costs from that day down to the time when the fresh 
inquiry before the Munsif commences. 

Ghosb, J. — I agree in the order of remand which the Chief Justice 
proposes to make, but I confess that I do so after some hesitation. The 
hesitation has been owing to this ; The Court of first instance, upon the 
application made by the defendants on the 30th December for adjournment, 
and that made on the 31st for examination of certain witnesses, was 
called upon to exercise a discretion. And it exercised that discretion by 
disallowing the application. The lower appellate Court on appeal has 
held under the circumstances of the case that the Munsif did not exercise 
his discretion improperly. The doubt that I feel is whether in second 
appeal we are at liberty to interfere with the decree of the lower appellate 
Court upon the ground that the Munsif improperly used bis discretion in 
not complying with the request of the defendants. It is not a case where 
the Court, under the Code of Civil Procedure, was bound to allow the 
adjournment on the 30th or to examine the witnesses tendered on the 
Slst, because I take it that the defendants should have produced their 
witnesses on the 30bb December, and they had no right to ask that their 
witnesses should be examined, after the order recorded on the former date 
that the case is closed. This order was recorded after the evidence^ such 
as the defendants tendered had been taken. There was no irregularity in 
the procedure followed by the Munsif. That being so, the question is 
reduced simply to one of proper or improper exercise [745] of discre- 
tion, and I doubt whether in a matter like this we can determine in 
second appeal whether that discretion was rightly or wrongly exercised. 

But 1 find that in a case which was decided in appeal under the 
Letters Patent (No. 2 of 1888) by Petheram, C.J., and O’Kinealy and 
Banerjee, JJ., where a similar question of improper exercise of discretion 
was raised, the learned Judges in second appeal examined the proceedings 
in order to see whether the Courts below had ©xeroiseu their discretion 
properly or nob (1). 

20 C. 745-N. 

(1) Taylor v. Sarat Chunder Boy Choivdhry, Letters Patent Appeal 2 of 1888, on 
appeal from Appellate Deotee No. 1090 of 1887, decided on the 5th Ddoembac 1883. In 
this oaae the defendant, Taylor, applied (ifter several former applications on the same 
ground had been made and granted) for a farther postponement of the ease to enable 
him to piodnoe his witnesses. The Oiurt of first in^taaoe refused the application, and 
the lower appellate Court on appeal was of opinion t^at the postponement had been 
rightly refusei. On second appeal ths only question was whether the first Ooact had 
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So far as the prooeedings in this case are concerned, there is nothing 
to indicate that the application made by the defendants on the 30th was 
otherwise than bona fide. I am rather disposed to think that the defend- 
ants were in earnest in proving their case if they could, and that the 
Munsif would have exercised a sound disorebion if he had examined the 
witnesses that were tendered on the 31at. The refusal of the Munsif to 
examine the witnesses then tendered may have prejudiced the defendants. 

The doubt that I feel, whether this Courtis entitled to interfere in a 
matter like this, is not so strong as to justify me in differing from the 
learned Chief Justice, and I am glad that he is of opinion that the case 
should be remanded to the Court below, because I think the ends of justice 
require that the defendants should have another opportunity of proving 
their case if they can. 

T. A. P. Case remanded. 


20 C. 746. 

[746] APPELLATE CIVIL. 

Before Sir W. Comer Petheravi, Kt,, Chief Justice, and Mr. Justice 

Ghose. 


SuRESH Chandra Mukhopadhya and others {Plaintiffs) v. 
Akkori Singh and others {Defendants). [19th May, 1893.J 


Sale for arrears of rent — Reg. VIH of 1890, s 14 — Putivi sale — Sepiitni interest 
— Notice of sale — Onus of proof as to reguiranents of Reg. Vlll of 1819. 


Certain pulnidars having de( 4 ulced. their putni right was put up for sale by 
the zemindar under Reg. VIII of 1819 and purchased by tho defendante. 
The plaintiHs being seputnidars of a portion of tho lands lot out in putni were, 
after the sale, dispossessed by tho defendants. The seputnidirn brought a suit 
against tho defendants asking for possession of the mouzahs forming their seputni, 
alleging that the ootifioation of sale had not been duly served, and that the 
proceedings taken by the zemindar were bad. as they were taken in the name of 
the last deceased bolder of the putni- The zemindar was made a party to the 
suit, but no relief was asked against him. 

Held, that notwithstanding chat the plaint questioned the validity of the 
sale, the suit was not one under s. 14 of the Regulation, no relief being claimed 
against the zemindar, and the plaintiffs’ only remedy was a suit under s. 14 of 
the Regulation to set aside the sale of the entire putni. 


tR., 13 C.L J. 404 = 16 C.W.N. 805 = 10 Ind. Cas. 90 ; 14 C.L.J. 346 = 1C O.W.N. 704 = 
11 Ind. Cas. 438; 16 Ind. Cas. 537.} 


The plaintiffs in this case were holders of a seputni interest in four 
mouzahs in lob Bhasbara, the defendant No. 9 being the durputnidar, the 
defendant No. 2 being ooe of tho five putnidars of the lob to whom the 
durputni rent was payable ; the defendants 1, 3, 4. and 5 being the other 
holders of the putni interest ; the defendant No, 8, the Rajah of Burdwan, 
being the zemindar. ’ 


.properly exercised its discretion in refusing it, and the Judges of the High Court who 
beard the appeal (NOBRIS and Ghosb, JJ.) were divided in opinion, Norris J. 
thinking that the postponement ought to have been granted, and GaoSB J beinir of 
opinion that the Court noted rightly in refusing it. On appeal under the LetterB 
Intent the Judges (POTHBRAM, O.J., O’KinbaIjY. J., and Banerjbb, J.), upheld 
the judgment of GHOSB, J., being unanimously of opinion that the Court of first 
^tauoe m refusing the postponement had properly exercised its discretion — P/? 
l £ThiB case is referred to in 20 Q. 740 (745j ; 9 O.L J. 36 7 <372)= 13 O.W.N. 493.3 

• Appeal from Original Decree No. 278 of 1890, against the decree of 

Officiating Snbordinate Judge of Hooghly. dated the 18th of 


1893 
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Civil. 

20 G. 740. 
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On the 17fch November 1886 the putni was sold under Reg. YIII of 
1818 for arrears of rent, and at such sale was bought by the defendants 
6 and 7, who took possession of these mouzahs included in the seputni and- 
dispossessed the plaintiffs therefrom. 

The plaintiffs on the 14th November 1877 brought this suit, valued 
in accordance with the value of their seputni right, to [747] recover 
possession of their seputni interest in these mozizahs, and for a decla- 
ration that the sale had nob affected their seputni right, inasmuch as the 
sale had been brought about without due publication of the sale 
notice, and by the collusion and fraud of the putnidar defendant and the 
purchasers, who had acted with the object of destroying their (the plaint- 
iffs’) interest ; alleging that the sale proceedings were bad, having 

been taken against deceased persons : and that the notice of sale was bad* 
as it did nob comply with s. 8 of the Regulation. They, however, asked 
no relief against the zemindar. The defendants denied these statements. 
The notice of sale was not filed as an exhibit in the case, or rather it was 
withdrawn from the file by the defendant No. 8. The Subordinate Judge 
found that there was no fraud in the sale, and that the proceedings taken 
by the zemindar were regular, and that the sale notification was duly 
published in the mofussil, and inasmuch as the sale notification was not 
before him, be found that the contention of the plaintiffs as to its non- 
compliance with s. 8 of the Regulation had not been established, and be 
therefore dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. 

Sir Griffith Evans, Dr. Troylokya Nath Mitter, Baboo Grish Chunder 
Chowdhry, and Baboo Tarit Mohun Dass, for the appellants. 

Dr. Rash Dehari Ghose, Baboo Hem Chunder Banerjee, Baboo 
Jogesh Chunder De and Baboo Ram Churn Mitter, for the respondents. 

Sir Griffth Evans. — The onus of proof that the requirements of the 
Regulation have been complied with is on the zemindar — Hurro Doyal 
Roy Chowdhry v. Mahomed Gazi Chowdhry (1) and Doorga Churn Surma 
V. Najunooddecn (2). In the case of Raj Narain Mitter y.AnantaLal 
Mondul (3), the remarks as to onus of Tottenham, J., are obiter, and 
Ghose, J., decided nothing on that point. The nature of the proclamation 
can only now bo gathered from the receipt, which states that “ the 2nd 
Augbran has been fixed as the time on which the arrears must be paid.” 
[748] I would now ask the Court, the proclamation nob being forthcoming,- 
to take further evidence on the point. I can produce evidence as to the 
nature of the notice. [This application was opposed by Dr. Rash Behari 
Ghose, and the Court intimated that they would decide later on as to whe- 
ther further evidence should betaken. Sir G. Svans then continued]: — The 
evidence shows that the notice was not such as is required by the Regula- 
tion ; and if the sale is a nullity from non-compliance with duties, I am 
entitled to sue to recover possession. With regard to the manner of 
service of the notice, I say there has been no sale under the Regulation ^ 
the certificate of sale is no proof of it ; the defendants must prove tb& 
notice of sale ; they only prove that the ministerial officer did something* 
but they do not prove what it was. The onus as to this is on the defend- 
ants. 

Dr. Troylokya Nath Mitter, followed on the same side, dealing witb 
the evidence. 

Dr. Rash Behari Ghose, for the respondents. 

(1) 19 c. 699. (2) 21 W.R. 397. (3) 19 0. 703 (713). ^ 
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[The Court* intimated that it was unnecessary for the learned pleader 
to touch on the question of the service of the notice.] 

On the pleadings the plaintift's are not entitled to challenge the sale on 
the ground that the notice did not contain all that it ought to contain — 
see Collette V. Goode il). Fry, J., there refers to Byrd v. Nimn (2). 
Evidence cannot be given on this technical point. I further take objec- 
tion to the form of the suit. The putni comprises 108 villages, and the 
plaintiffs are sep2U7iidars of only four of these villages ; the plaint does not 
raise the question of notice not having been served ; it merely states that 
the notice is bad. No suit having been brought to set aside the sale, the 
sale became good in November 1887, and no one can indirectly try to set 
it aside. The present suit is not one to set aside the sale ; if such a suit 
bad been brought under s. 14 of the Regulation, the defendants could 
then have got what they want. 1 submit the plaintiffs cannot otherwise 
attack the validity of my purchase — Unnoda PcrsadRoyv. Erskme (3). 
£749] I show a prtma/acie title when I produce the sale certificate. Putni 
sales stand in a higher position than revenue sales, and s. 14 alone pro- 
vides the plaintiffs with their remedy. 

Griffith Evans in reply- — With reference to the argument that 
putni sales stand in a higher position than revenue sales, and that s. 14 is 
my remedy, I would point out that the revenue sale law in s. 33 is a very 
much stronger section than a. 14 ; the Civil Courts say that if the sale is 
void, owing to want of jurisdiction, the sale can be avoided, e.g., where 
there are in reality no arrears due, or where there is a want of notice — 
Baijnath Sahu v. Lata SitalPrasad (4) and Lala Mobarak Lai v. Secretary 
of State (5). Now in our case the power of sale did not arise owing to the 
want of a condition precedent. [Ghose, J. — Can tbe Courts indemnify the 
purchaser as he could be indemnified under s. 14 of tbe Regulation?] If the 
sale is void, I am freed from this dilemma. The case of Perkin y. 
Proctor (6), referred to in Baijnath Sahu v. Lala Sital Prasad (4), 
is on the point of condition precedent to jurisdiction. In Maharajah of 
Burdwan v. TarasundaH Debi (7) tbe Court went a long way and pointed 
out what is the foundation of the power of sale, and though there was 
evidence on both sides of the fact of publication, tbe Privy Council would 
not say which evidence was right, but yet said the sale was void ; and 
that is the ground of decision in Hurro Dayal Roy Chowdhry v. Mahomed 
Oazi Chowdhry. As to the form of the suit, paragraph 5 does not admit 
that the " istafa ” was a proper one. I say that it means generally that 
it was not a good one : tbe pleadings are sufficient for my purpose. 

The following judgments were delivered by tbe Court (Peteeram, 
C.J., and Ghose, J.) 

JUDGMENTS. 

Ghose, J. — The facts of this case are shortly these. A putni taluk, 
lot Bhastara, consisting of a large number of mouzahs, was owned by the 
defendants 1 to 5, tbe Maharaja of Burdwan, defendant No. 8, being the 
zemindar. Four out of the mouzahs which constituted the putni were let 
out in durputni, and the durputnidar sublet them in seputni to the 
plaintiffs. For the arrears of £750] rent due upon the putni for the first 
half-year of 1893 B. S., the zemindar took proceedings under Reg. VII 
of 1819, and caused tbe putni to be sold on the 17th November 183& 

(1) L. R. 7 Oh. D. 842. (2) D.B. 6 Cb. D. 78l=L.R. 7 Ch. D. 284. 

(81 12 B. L. R. 870. (4) 2 B.L.R. F, B. 1 (6-6). (5) II 0. 200 (2111. 

(6)2WilBon, 882. (7)9 0.619. 
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(Aughran 1293 B. S.). If; was purchased by the defendants 6 and 7 for 
the sum of two lakhs of rupees, and the auction-purchasers, entitled as they 
were to treat durputniAud seputni as cancelled by the sale, if the sale had 
been properly conducted, proceeded to take khas possession of the pro- 
perties comprised in the puhii, the result being that the plaintiffs, the 
SBputnidar s,7jQtQ dispossessed of the four mouzaks. Thereupon they brought 
the present suit on the lJ:th November 1887 to recover possession there- 
of. The case made in the plaint is that the sale was brought about 
in collusion between the putuidcirs and the auction-purchaser ; that 
the proceedings taken by the zemindar were bad, because thev were 
taken against a deceased person who was no longer the putmdar; and that 
the sale notification was not duly and legally served upon the property. 
And the plaintiffs asked that the sale be declared to be bad and~ such as 
could not have the effect of extinguishing the plaintiffs ' seputni right, 
and that they be restored to possession of the four niouzahs in question. 
The suit was valued at Rs. 10,000, being the estimated value of the plaint- 
iffs’ scpwint right in those four woM^a/is only. 

The Court below was of opinion that the cause of action to the plaint- 
iffs being the sale of the put7ii, the suit should be valued at the price at 
which the putni was sold, and not at the value of the four mouzahs included 
in the seputni. And the plaintiffs not having paid the Court-fees required 
to be paid upon two lakhs of rupees (the price at which the putni was 
sold), the plaint was rejected. 

The plaintiffs appealed against this judgment of the lower Court; 
and they appealed mainly upon the ground that the subject-matter of 
the suit was not the putni that had been sold, but merely the seputni 
of a small portion of the ; thatit was not necessary for the Court 
to sot aside the sale of the putni before the plaintiffs could obtain relief ; 
and that the Court-fee was payable only upon the market value of the 
property sued for. And a Divisional Bench of this Court (Petberam, 
0. J., and Gordon, J.) held that the subject-matter of the suit was the 
[751J property which the plaintiffs sought to recover and not the 
defendants interest in the entire and that the valuation placed upon 

the subject-matter by the plaintiffs was correct. This Court accordingly 
remanded the case to the Court below for trial on the merits. 

Upon remand the Court laid down certain issues, and evidence was 
adduced by either party upon those issues. 

The Subordinate Judge has found upon the evidence that there was 
no fraud in the matter of the sale, that the proceedings taken by the ze- 
mindar were regular, and thatthe sale notification was duly published in the 
mofussil. It appears upon the judgment of the Subordinate Judge that in 
the course of argument it was contended on behalf of the plaintiffs that 
the notice of sale was bad in law, because it did not specify, as provided 
by cl. 3, s. 8 of Reg. VIII of 1819, that the sale would not take place if 
the whole of the advertised balance, or three-fourths of it, were paid 
before the date fixed for sale. 

The record shows that the notiBcation of sale, though a copy of it was 
produced by the zemindar, was not exhibited as evidence, nor did 
the plaintiffs take any steps to have it so exhibited. It appears to have 
been withdrawn from the file by the zemindar on the 12th August, when 
the defendants, the purchasers of the putni, adduced their evidence. The 
Subordinate Judge, in the absence of the sale-notification, found himself 
unable to say whether it did or did not contain the intimation contended 
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for by the plaiotiffs : he accordingly overrule-! the contention of the plaint- 
iffs. The result of the trial in the lower Court was that the suit was 
dismissed. 

It is from this decree of dismissal that the present appeal has been 
preferred. The learned counsel for the plaintiffs have raised but two points 
before us. First, that the notice of sale was not published in the mofussil. 
Second, supposing it was published, that it did not contain the intimation 
that the sale would bo prevented if three-fourths of the advertised balance 
were paid in before the date fixed for sale. It was contended that the 
zemindar being responsible for the regularity of the proceedings taken under 
Reg. VIII of 1819, the onus of proof that the requirements of the Regula- 
tion had been complied with was upon him, that [752] it was not 
shown that the notice of sale did contain the said intimation, and that 
the sale was altogether bad in law, the notice being the foundation for 
the sale. The learned counsel further asked us to admit fresh evidence 
in this appeal by calling upon the zemindar to produce a duplicate copy 
of the notice of sale in order that the matter of the legality of the notice 
may be decided. 

As regards the first point raised before us, we have no hesitation in 
saying that the conclusion arrived at by the Court below is right. There 
can be no doubt whatever that the notice of sale was served at the 
putnidar’s mat katcheri, as prescribed by the Regulation. 

As to the other point discussed before us. it would appear upon exa- 
mination of the plaint that the ground of attack of the plaintiffs, as regards 
the notice, was that it was not duly served in the mofussil. There was 
no question raised as to its contents. There was no doubt an issue involv- 
ing the question of the legality of the notice, but it is quite plain upon 
the proceedings that the plaintiffs did not intend to raise the question 
now raised : viz., that the notice of sale did not contain an intimation 
that the sale would not take place if three-fourths of the balance were paid. 
The plaintiffs did not call upon the putnidars to produce the original 
notice that was served at the ma/ katcheri, nor did they call upon the 
zemindar to produce a duoUcafco copy thereof ; and, as ah*eady noticed, 
although the zemindar did put upon the file a copy of the notice, the 
plaintiffs took no steps to have it exhibited as evidence in the record, and 
it was allowed to be taken back, apparently without any objection on 
their part. It seems to me that under these circumstances the plaintiffs 
have no right to ask us to admit fresh evidence in this appeal with a view 
to prove a matter which was entirely in their power to prove if they chose. 

The contention that the onus of proof was upon the zemindars to 
prove the legality of the notice of sale was based upon certain rulings 
which were quoted before us by the learned counsel for the appellant. No 
-doubt those oases seem to lay down that the zemindar is bound to prove 
that all the requirements of the putni Regulation were complied with. But 
I observe that those were oases brought to set aside the sale under s. 14, 
Reg. VIII of 1819. This, however, is not a suit to set aside the 
sale within [733] the meaning of that law. and although no 
doubt the validity of the sale was questioned in the plaint, still it was not 
a suit framed for that purpose, and no relief was claimed against the 
zemindar. The subject-matter of the suit was simply the small portion of 
the property covered by the plaintiffs’ seputni (as indeed it was their case 
when they appealed to this Court on the last occasion), and not the whole 
property, that was sold at the putni sale. The true cause of action was 
•the sale of the whole estate, and the plaintiffs should have framed and 
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valued the suit accordingly, so that the rights of all the parties concerned 
could be adjusted in accordance with the spirit of s. 14 of the Regulation 
[see the case of Unnoda Pershad Roylv. Erskine (1) decided by a Full 
Bench of this Court.] 

Upon all these grounds I am of opinion that this appeal should bef 
dismissed with costs. 

Petharam, C.J. — Mr. Justice Ghose has stated the facts so fully 
that I need not mention them again. 

Sir Griffith Evans, founding bis argument on the dtctuvi of the Privy 
Council in the case of Ahsanulla Khan Bahadur v. Hari Charan MozvM' 
day (2), that a strict compliance by the zemindar with the rules prescribed 
by the Regulation is a condition precedent ,to the validity of the sale, has 
contended that the onus of proving that each and all of the rules have been- 
complied with lies upon the person who claims under the sale, and that 
as the defendants have not proved that the notice which was posted up at 
the mal katcheri was in the form required by the Regulation, the plaintiffs 
must succeed, and in case there should be any doubt on this, be has also 
applied to be allowed to call fresh evidence in this Court to prove what 
that notice actually was. If this suit bad been brought to obtain the 
relief to which a person affected by the sale of z,putni is entitled under 
s. 14 of the Regulations, I should have very great difficulty in coming 
to the conclusion that upon the authorities quoted the plaintiffs- 
would not be entitled to succeed without proving that the notice was 
insufficient, and at all events I could not say that under the circumstances 
of this case they ought [754j not to be allowed to prove what it did 
in fact contain ; but Dr. Rash Behari Ghose on behalf of the defendants 
has contended that this suit is one which cannot be maintained at 
all, and in my opinion he was right in that contention. As has been 
before said, this is not a suit to set aside the sale, but is one to 
obtain possession of four mouzahs which the plaintiffs claim as their 
property and which are in the possession of the 6bh and 7th defendants, 
who obtained them as part of a putni purchased by them at an 
auction held by the Collector. The zemindar is a formal defendant on 
the record, but no relief is asked against him. The Regulation, ss. 8, 9, 10, 
and 11 provide that a defaulting putni may be sold by the Collector at tho 
instance of the zemindar under certain conditions, and that the purchaser 
shall acquire the tenure on the same condition as that in which the zemindar 
created it (s. 11). Section 14 provides that any person desirous of contest- 
ing the right of the zemindar to make the sale may bring a suit 
against him to reverse it. In such a suit the purchaser must be made 
a party, and the claims of all parties are to be disposed of, and the section 
goes on to provide that when a dispute exists as to the amount of rent due, a 
summary investigation is to be held, but that if it is not completed when 
the day fixed for the sale arrives, the sale is to proceed, and the alleged 
defaulter shall have no remedy bub by a regular action for damages or to set 
aside the sale. This being the law, the question is whether when the 
Collector has gone through the form of selling a putni, and has placed the 
purchaser in possession, the whole transaction is absolutely void if the 
zemindar has not complied with one of the rules, or whether it is one 
which in that case can be reversed at the instance of any person injured' 
in a suit brought by him against the zemindar to which the persons 
interested are necessary parties, and in which complete jussice can 

(1) 12 B.L.R. 370. (2) 20 C. 86s»19 LA. 191. 
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done. In my opinion the transaction is voidable only, and. moreover, that 
it can only be avoided by a suit under the provisions of s. 14 Tbe second 
clause of that section provides that in the cases which that clause deals 
with, a suit to reverse the sale shall be the only remedy for the alleged 
defaulter, and this shows quite clearly to my mind that the Legislature 
could not have contemplated that a sale held by the Collector under the 
Begulation should under any circumstances be [765] void ; as, if that were 
80 diputnidar who was in default, and whose puini had been sold without 
a complete compliance with the rules, could maintain an action to recover 
possession of it, on the ground that the sale was no sale at all, and that 
bis estate in the land was not affected by it ; whereas the section says 
in so many words that in some cases of the kind, at all events, his only 
remedy shall be by suit for damages and to set aside the sale. I think 
that such a sale is good and effectual, unless and until it is reversed in a 
suit properly framed for the purpose, and that until that is done, tbe 
title of any person who claims under it is valid against all persons who 
•claim under tbe alleged defaulter. 

The result is that this appeal will be dismissed with costs. 

T. A. P. Appeal dismissed. 

20 C. 793. 

APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Banerjee. 


Hafizdddin Chowdhry and others {Decree-holders) 
V. AbdooIj Aziz {Judgment-debtor).* 

[6th April, 1893.] 


Limitation Act iXVof 1877). art. 179, cl. i^Execulion of decree— Civil Procedure Code 
{Act XIV of \SQ2), ss. 365, 366 — Succession Certificate Act {Vll of 1889) s 4 cl 
(6), art. {Hi). 


On the lObh January 1890 the heirs of a deceased decree-holder (who herself 
had last applied for execution on the 19bh March 1887) made an application for 
execution of a decree asking for the arrest of the judgment>debtor. At the time 
of this application the heirs had neither taken out a certificate under Act Vll of 
1869, nor had they applied for substitution of their names on the record, The 
Munsif directed the applicants to obtain a certificate, and on their failing to do 
so, he rejected their application for execution on tbe 2lBt January 1890. On the 
13bh September 1890 the heirs having obtained a certificate under Act VII of 
1889, but not having substituted their names on the record, applied for execution 
against the properties of the judgment-debtor. Held that tbe application of 
the 10th January 1890 was one made in accordance with law, within tbe mean< 
ing of art, 179, ol. 4 of the Limitation Act, and that therefore the application 
of the ISth September 1890 was not barred, 


tP., 20 B. 76 (77); 9 0.L.J. 382 = 4 Jnd. Gas. 118 ; 17 M.L.J. 566 (568) = 31 M 77- 
Appr., 24 0. 778= 1 C.W.N, 676 ; R., 13 Bom, L.R. 22 (26) =9 Ind. Gas 349’ 
9 C.L.J. 448 (449) = 13 0.W.N.533; 14 G.L J. 55 = 15 O.W.N. 925 = 11 Ind Gas’ 

187 ; 18 Ind. Gas. 78 = 10 M.L.T. 632 = (1911) 2 M.W.N. 559.] 


[766] On the 9bh October 1882 one Hyder All obtained a decree 
against one Abdool Aziz, and during her lifetime, in the years 1883, 1885 
and 1887, made successive applications for execution of that decree ■ the 
last of such application, viz., that of the 19bh March 1887, having bean 
struck off for default. 


™ Appelate Order. No. 866 of 1891. against the order of J. B. Worean 

Esq., District Judge of Dmajpur, dated tbe 19th of August 1091 affirmini? th« 

Baboo NU Madhub Ifei, Munsif of Pulbari. dated the Slst of Decembw Jfgo 
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On the lObh January 1890 the heirs of Hyder Ali, without substi- 
tution of their names on the record, made a further application for execu- 
tion of that decree, asking for the arrest of the judgment-debtor, but in- 
asmuch as they had not obtained a certificate under Act VII of 1889, the- 
Court directed them to obtain a certificate, and on the 21sb January 1890 
(they nob having done so) rejected their application for execution. On the 
20bh May 1890 the heirs of Hyder Aii obtained a certificate under Act VII 
of 1889, and on the 13th September 1890 made this present application 
for execution, asking for sale of certain properties belonging to the judg- 
ment-debtor. 

The judgment-debtor contended that the application was barred it- 
having been made more than three years from the 19bh March 1887, and 
the application of the lObh January 1890 nob being one made in accordance 
with law, the representatives of Hyder Ali not having at that time obtain- 
ed a certificate under Act VII of 1889, nor obtained substitution of their 
names on the record and further that the representatives of the decree- 
holder had made no application to restore the execution case after it bad. 
been dismissed for default on the 2l9t January 1890. 

The Munsif held that the application of the lOth January 1890 was 
not a legal one, owing to the heirs not having taken out a certificate, and 
could not be taken as a proceeding to keep alive the decree. 

On appeal the District Judge held that, inasmuch as the representa- 
tives of the deceased decree-holder had not applied for substi- 
tution of their names on the record, they could not be said to be tbe- 
boldera of the decree, and were not entitled therefore to make the appli- 
cation of the 10th January 1890, referring to the case of Qunga Per shad 
Bhoomicky. Debi Sundari Dabea (1). He therefore dismissed the appeal. 

£7373 The representatives of Hyder Ali appealed to the High Court. 

Dr. Troylokya Nath Mitter and Baboo Tarit Mohun Das, for the appel- 
lants contended that the application of the 30th January 1890 was a 
good one, it having been made by the representative of the deceased deo-^ 
ree-bolder and in accordance with law, and that it saved the present 

application from being barred. . 1 . 1 . 

Baboo Hem Ckunder Bnnerjee and Baboo Mokund Nath Boy, for the 
respondent, contended that the application having been dismissed under 

s. 158 of the Civil Procedure Code for default, and no appeal 

made from that order, no fresh application could be made ; and that the 
application of the 10th January 1890 was nob one made m accordanoe 
with law within the meaning of the Succession Certificate Act and the 

Limitation Act. 

The judgment of the Court fO’KlNEALV and Banerjee, JJ.) was as 
follows : — 

JUDGMENT. 

In this case the decree-holder, a Mahomedan lady, died, leaving as 
heirs and residuaries ten persons. After her death these ten persons applied 
for execution of the decree, and the application was registered, but 
as they were nob in a position to file a certificate such as is required by 
8, 4, cl. (6) of the Succession Certificate Act, the application was dismiss- 
ed. ' That was an application to arrest the debtor. The present appli- 
cation is of a different nature, and it is admitted on all hands that if the 
former application was such as is contemplated by art. 179 of the second 
schedule of the Limitation Act, the decree-holders are not barred. 

(1) 11 C. 227^ 
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I think is very easy of decision. Both the Civil Procedure 
Code and the Limitation Act were passed long before the Succession 
Certihcate Act. Therefore, whatever interpretation may be pub on the 

word application as used m the Civil Procedure Code and the Limita- 

tion Act, It could m no way depend upon the Succession Certificate Act. 

Then It IS said that the persons who made the application were not 
the proper persons to make it. The answer to that is that, when a decree 
is transferred, as in the present case, by operation of law, the transferee 

application was in proper form and 
tnade by the heirs of the decree^holder. 

previous application 

to which I have referred was dismissed by the Munsif under s. 158 of 

the Civil Procedure Code, and that decision wae not appealed from, the 
decree-holder can make no further application. Admitting for the sake of 
argument, and only for the sake of argument, that the order rejecting the 
previous application was made under s. 158, still it is quite clear that the 
relief asked for in that application was different from what is asked for 
here, and oonaequently the decree-holders are not debarred from making 
the present application. 

The result is that the decisions of the lower Courts must be set aside 
and the appeal allowed with costs. 


T. A. P. 


Appeal allowed. 


20 C. 7SB. 

APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Ameer Alt. 


Ram Chandra Dott and another iUefendants) u. Joqeswar 
Nabain Deo {Plaintiff).* [25th June, 1893.J 

dl{0or' *' ^-statement of deceased relatives-Hearsay evidence 

For the purpose of the deoiston of a queafcioo of limitation, it was neoessarv to 
prove the date of the pUiotiff’s birth. The plaintiff and one of hi^ wUneLes 
each spoke to statements made to them by relatives of the plaintiff who were 
smoe deceased, relating to the date of the plaintiff’s birth • 
statements were admissible in evidenoe under s. 32, ol. 5 of the Evidence Act. 
Haines v. Outhrie (1) not followed. 

[F., 26 M. {209} = ll M.D.J- 379 ; 7 Ind. Cas. 218 (221) * 24 M L J R17 /Rosi lo 

MX.T. 386 =.(1913) M.W.N. 356 = 19 Ind. Ca,. 462 460 • B /ind Ca. nr.” 
9 M.L.T. 220 ; 8 O.C. 94 (103).] ' ^ ^ 

n f The ^aintW sued for construction of a will and a deolaration that the 
defendant Bam Doorga Coomari had no power to alienate certain pronor- 

tjes eieept to the eatent of her maintenance, and asked for possossiorof 

1 a portion of them against the defendants, the Dntts who 

held them in putm from Rani Doorga Coomari. ’ 

[769] The Dutb defeodants objected that the suit was barred bv 
l imitation, as not having been instituted wi thia 3 years after the pUintiff 

• Appeal from Original Deoree, No. 23 ofiflOQ j 7. 

3.g.b.ndhu Gsogooly, 43e Bnbordio.4. dudVof*M?d’niro“. dVJ'K'orb^r 

(1) L.B. 13 Q.B.D. 848. 
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had attained majority, the cause of action having accrued during his mi- 
nority, more than 12 years before suit. 

On the trial of an issue as to whether the suit was barred by limita- 
tion, it became necessary for the plaintiff to prove the date of his birth; 
and the plaintiff gave his evidence on this point, and proved statements 
made to him by deceased relatives as to the date of his birth. 

Another witness for the plaintiff proved statements made by deceas- 
ed relatives of the plaintiff on the same point made during the negotiations 
for the plaintiff’s marriage. 

The Subordinate Judge admitted this evideoce and decided the ques- 
tion of majority in favour of the plaintiff, but dismissed the case on the 
question of the constraetion of the will. 

The plaintiff appealed to the High Court, and on the hearing the res- 
pondents again raised the objection of limitation and contended that 
this evidence was not admissible, and without it there was not sufficient 
to prove the age of the plaintiff. 

The question of the admissibility of the statements made by deceased 
relatives is the only one material to this report. 

Mr. T. A. Apcar (with him Baboo Nilmadeb San and Baboo ScLrcLt 
Chunder Dutt) for the appellants relied on Haines v. Guthrie (1) and Bipin 
Behary Dawv. Sreedam Chunder Dey (2), and contended that illustration {D 
tos. 32 of the Evidence Act is not law, as it goes beyond the section. 


^‘Sir Griffith Evans (with him Baboo Aushutosh Dhur and Baboo 
Rajendro Nath Bose), for the respondeat. — I admit that recent cases in 
England have settled the law against the admissibility of this evidence. 
But the Liiw of Evidence in India is contained in Act I of 1872. Prior to 
1872 the law could not be said to be definitely settled in England, although 
there was a bandeDcy to confine the statements of deceased relations 
as to relationship to what were termed pedigree cases {i.e., cases 
where such statements were used for genealogical purposes), and it 
was a moot point whether evidence as to age and place of birth was admissible 
even [760] in such cases. The Indian Evidence Act has not adopted that 
limitation. A statement which *' relates to the existence of any relation- 
ship by blood,” etc., is admissible (if admissible at all) in all cases where 
it is relevant— see a. 32 ; and illustration (0 shows that a statement by a 
deceased father announcing the birth of his son A on a given day is a s ^ ® 
ment relating to the existence of relationship by blood, and also that it is 
admissible whenever the question to be decided is, what was the date of 

^ ^ IHs^not strange that there should bo this difference between the 
Indian Act and the Eoglish cases; for the framers of the Indian Act 
proceeded on broad principles and were not hampered by the authority of 
decisions, and in admitting the evidence of persons other than relations 
they have gone beyond the English decisions. 

Although the Indian Act is based on the Eoglish Law of Evidence, ic 
has not servilely followed the English cases, bub has in more than one 
instance departed from them, and swept away unnecessarily nice distinc- 
tions, resting more on authority than principle. I submit the evidence is 
admissible in India, and that the words “relates to the existence of rela- 
tionship" in 3 . 32 are wide enough to cover even statements as to the 
commencement of relationship in point of time, and as to the locality 


(1) L.R. 13 Q. B. D. 818. 


(3) 18 0. 42. 


612 



X.l RAM CHANDRA DDIT V. JOGESWAR NARAIN DEO 20 Cal. 762 

When it oommenoed or existed, so that illustration (1) does not go beyond 

TheTa: ' illustration of its^^eamng 

The ease of Bipm Behary Daw v. Sreedam Chunder Day (1) has been 

usse of Dhanmull v. Ram ChLdcr Ghose (2) 
daoided by Petheram, O.J., and Pigob, J., in original appeal No. 23 of 1890 
on the loth September 1890, and is a direct authority on the point. 

In Dhanmull v. R-m Ghunder Ghose, one of the questions was as 
to whether the plamtifif was a minor when ha signed a certain deed • 
and as evidence of age. a plaint in a former suit verided by a deceased 

tendered in evidence and admitted. In the 
^gument V. and Btpm Behary Dew v Sreedam Chunder 

^ put in: that plaint was signed 

Chunder Bose, the maternal [761] grandfather of*"tbe 

nfthf H°f ’ it is contended on behalf 

of the defendant that statements m it, as to the order in which Shumb- 

hoonath s sons were born, and as to the dates of their births, are evidence 

under s. 32, sub-s. 5 of the Evidence Act, and that, if so. thev are 

ou iihe part of the plaintiff, on the authority 
of the English oases, that as the question at issue in this case did not 
relate to the existence ofany relationship by blood, marriage, or adoption 

the section did not apply, and the statements were excluded by the ordi’ 

nary rules of evidence. I think that ou this point the law in India under 
the Evidence Act is different from the law of England, and that the 
effect of the section is to make a statement made by such a person relating 
to the existence of such relationship admissible to prove the facts contained 
in the statement on any issue, and that the plaint was admissible to prove 
the order m which the sons of Shumbhoonath were born, and their ages ” 

The question is therefore coucluded 

Mr. Apcar, in reply. 

The judgment of the Court (O’Kinealy and Ameer Ali JJ ) so 
far as is necessary for this report, was as follows ; 

JUDGMENT. 

Theplaintief asserts that he was born on the 10th March 1867, cor- 
resp^dmg to the 27th of Palgun 1274 B. S, This suit was Bled o^ the 
7th March 1891, and as he would have three years to bring it after he had 
attained his majority, he was according to his own showing within time 

rn°% 7 r ‘‘'““te plaintiff was not born 

w tnat oonsequeotly his suit was out of time 

Both the parties 6x the time of birth with reference to a famine wbTch 
took place in that part of the country iu 1273. lu the discuesiou which 

point of limitation, it was strongly urgoi for the annellant 
that the statements of deceased persons in regard to the date of the’^pllint- 
^s birth were not admissible ae evidence under s. 32 of the Indian 
Evidence Act; and in support of that contention the case of 
Gaf^rtc (3) was referred to. It was further asserted that the aw If 
England in this resneot is the same as the law of India hnt a r ‘ 

with the point 1762] we must bear in mind that whL the Evidence let 
was passeu in this country. th.s question of hearsay evidence was not t^n 
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(9) Unreported. (3) L.R, 13 Q. B. D. 818. 
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so definitely settled as it is now. Some of the cext-books supported the 
coQteution. that hearsay evidence was admissible to prove the date of 
birth, and looking at illustrations {k to m) of 9. 32, we think that view 
was adopted by the Legislature, and that such a statement is admissible 

in evidence. 

T. A. P. 


20 C. 762. 


APPELLATE CIVIL. 

Before Mr. Justice Prinsep, Mr Justice Pigot and Mr. Justice 

Trevelyan. 


Mohendro Ch.indha Ganguli {Plaintiff} V. ASHUTOSa 
Ganguli and another (Defendants).* [11th May, 1893.J 

Costs— Costs of preliminaryHssue in partition suit— Stamp in partition suit. 

The plaintiff brought a suit to have 99 it.ms of property 
plaint hire a court-fee stamp of Rs. 10. The defendants ^^muted that three oj 
the properties were ancestral and joint, but as to the other items the , . , 

ant stated that they were the self asquired property of her deceaPed l»“sband, 

aod contended that the plaint was insufficiently stamped, as 

suit was to obtain a declaration of title and possession of rMs ^ssSe 

plaintiff had no interest. An issue was rused on this pent this issue 

the Subordinate Judge allowed the objection and rejected the plaint. On 

appeal, held by PBTRBRVM, C. J.. and NORRIS, tb»t ^ 

sufficiently stamped. The only relief prayed for was partition, and for the pu 
pore; o?the stamp the cause of action which is stated m the plaint, and that 

only, must be looked at. . . j 

The members of the appeal Bench, ^lowever. differed in opinion as regards 

the question of costs. Petheram. C. J . being nosts in 

appeal should be treated in the same way as the rest hoffil^g that 

be divided between the parties to the partition ; and Norris, J-, holding h 

the respondent having failed on appeal ought to ^ 
question an appeal was preferred under the Letters Patent, cl. 15. 

Held by PRINSEP and TREVELYAN. ^ho^grte suit 

severable from the general costs of y „essf’ul party must pay 

. ?he indent 

therefore should pay all the costs in tne two appeals. 

Held by PIGOT. J-— bnt'’tbarag“to the plaintiff’s costs 
of the preliminary issue of J^® ho in the'discretion of the Court as 

to°hT oo.ts being in no to form port of 

%}t> costs ot the partitiOQ. 

a . c nr 7 / 654 ^*ia C,W,N- 37«3 MX.T- 33; 

'r (tirril Into ^ 72; D., B InB. C«. 512 

= 21 M.ii.j. 21 (27)=9 M.L T. 3.] 

The facts in this case were as foUows; — 

M.a.b owj. « “ W.i.trs2:: 

Stoaiil L. 1). (SI Q.M.» lhmb..d.f d.t..S..l N. ». 

and (4) Mohendro Chandra Gangu li (the plaintiff). 

atpMganag. dated 22nd December 1891. 
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MADA 6 OHUNDRA GANGULI. 


Sreenath Gacguli 
(deceased). 


I ; — j— 

Possupoti Ganguli (deceased). 

Nitya Kali Debi 

A,nutosh GangM No. 2). 

(Defendant No. 1 ). 

Mohtndro Chandra Ganguli 
(Plaintift). 

When Madab Chandra died he left throo iJ-Amo t 

sinoa then his sons have lived joint in food and woShin^ 

•eldest son, died withont leaving any heirs or anv 

Defendant No. 2 in her written statement s taL/that .■ P™P?‘'‘y- 

band, during his lifetime by bis own eTert^ns Laui^raX^’ 
of P',operty and made many additions to the familv dwollfng h3 “Tfter 
the death of Possupoti, family disputes arose, and Jlohendfo Chandra the 
fourth son, sought to have the joint family property partiKoner T 
pUmc he stated that there were 99 items of proDertv 
items Which were left by the father, two other ™ 

72 Items and the other 24 items. These 9G items, he stated, wereXou” el 
by Possupoti while he was kurta of the family with ^ ^ 

of the family, and that the whole 96 items were worth Re. 48.424 and his 

suit being for one-third share, he valued bis suit at Rs 16141 nHH h 

brought this suit on a court-fee stamp of Rs. JO as fbe .ni^ .tL ’ 
parbitiOD The Subordinate Judge returned the plaint as being insuffi*" 

r764l''h ri'’ ° the plaintiff could oot (by^oinlngTn 

not disputed with distinct and independent properties of In f 

value) have the benefit of a suit for establishment of Itiell 

of. the latter properties on payment of a conrt-L s amp of Es 1^“ 

Subordinate Judge directed the plaintiff to give evident of . 

character as to his suit being a Sma fide suit for Dartitlnlf ^‘[9“ 

of which he was admittedly jointlv in pllles 'ion with the t •’’'“Pf ‘‘f 

ants, in order to show that under ' 00100" of a nlrtiiloo slit 

really seeking an adjudication of title to, and a decree for 

large properties in which he had no interest TKa i • ^ 

give ^idance, and subsequently the plaint was rejected t<> 

From this order the plaintiff appealed to the High Court 
The apped'l was heard by PfiTflERAM P t j xt 

the 7th December 1892 they delivered the Sllowfng 

JUDGMENTS. 

Petheram, O. J. — This is a suit broueht hv fViA rvi • !.•<» 
his own brother and the widow of anothfr^ bro^tblr f against 

of partitioning certain properties which the plaintiff ^ Purpose 

property. On the face of his plaint he alleges that ofe n/f 

the property sought to be partitioned had descended to 

their father, and as to the rest that it had been aeonirA^ the family from 

of the family and from family funds whilst the exertions 

ant No. 2 was acting as the oTthe V^^ 

have been so acquired are very numerous Tn f^A^’ PJ'operties said to 

by the defendant No. 2. she aLgenhirshe Is in T Put in 

kind of property, and that it is not family pronertv at 

«.lf-ao,u.s.tions of her husband. She does not ob|eol to ^he pLZToC 
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the ancestral property. I should have said that the plaint was stamped 
with a teu-rupee stamp. Under these circumstanoes it appears to me that a- 
ten-rupee stamp is, according to the decisions of this Court, the proper 
stamp in a partition suit, where the only relief claimed is partition. The 
Subordinate Judge has returned the plaint as being insufficiently stamped, 
on the ground that, inasmuch as the whole of the property sought to be 
partitioned does not appear to have been property which descen^ded from’ 

an ancestor of the parties, the suit is something more L765J than a 
partition suit, inasmuch as the plaintiff’s right to share in this property 
at all will have to be enquired into in it, and he has called on the plaint- 
iff to give some primd fdcie evidence before he would admit the plaint 

upon this stamp. 

In that view we think he was wrong. First of all, we cannot see' 
by what authority he called upon the plaintiff to give prima. /acie evi- 
dence of this kind at all ; secondly, we think that, for the purposes of the 
stamp, the cause of action which ia stated in the plaint, and that o°ly* 
must be looked at. So far as this plaint is concerned, the only relief 
which is sought is the partition of property which the plaintiff says is 
family property, and which he says he is in possession of jointly with the 
others, because be says the possession of one member of a joint family 
of family property is the possession of all ; and consequently, so far as 
the plaint is concerned, this is a suit for partition, and nothing else. ^ 16 
may be that to decide the question, what property is m the possession- 
of one member as a member of a joint family, other questions will 
have to be tried ; bub if the plaintiff is entitled to have the property 
partitioned upon a ten-rupee stamp, the fact that the e^quirj ^ 
be along and difficult one does not affect the question of the stamps 
that will have to be paid for it; and if the only thing to be tried is how the 
joint property of this family is to be partitioned, that is 
partition, and Rs. 10 being the proper stamp for such a suit, the Judge 

ought to have admitted the plaint. ^ 

For these reasons we think that the Judge was wrong, and accord 
ingly we set aside his judgment in this ease and send the case for taal 
on the merits, with directions that he admit the 

•s. ‘S ,r 

litigation. j__j that the appeal should be decreed, bnt I 

Tandf oV pmSy the same footing as the ease of any other 

respo^den^ who ^ l^pinion as regards the question of costs, 

was preferred by the plaintiff on that question under ol JL5 at 
Z The" case came on for hearing before a B»cb 

^4 Pigot. and Trbvbltan, jj. ^ 

'““Taboo'o^top Ctender Sarkar Jor the appellant.— These costs woidd 
never have arisen had not the defendants raised the prehminary issue a9 
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regards the stamp oa the plaint. The plaint having been rejeotod, the plaint- 
iff was bound to come up in appeal to the High Court ; the appeal being 
Mccessful, the plaintiff should have been given costs in accordance with 
JNorris. J. s decision. It is clearly one of those cases in which the costs 
Should follow the event, and the successful party should nob be saddled with 
the costs. The blowing authorities support this vievi-.—Hiviayat Husain 
y.JaiDemil) Ram Ckander Shaha v. Manick Chtmder Banikya (2). 

Smgk (S), Moshingau v.Hazarl 
^fad (4), Bhadeshwar Chowdhry v. Gauri Kant Nath (b), Amar Nath v. 
Thakur Das (.Q), Murari Singh y. Pry ag Singh (7). The appellant should 
gOu bis costs in both appeals and in the lower Court. 

Baboo Baidnath Dutt, for respondents.— The only question is whether 
the objection raised is nob such that the appellant should be made to pay 
the costs. The objection raised was a necessary one. The plaintiff endea- 
voured, by joining three properties, admittedly ancestral, with numerous 
others which were clearly not so, to get possession of a one-third share of 
the who e. Vary naturally the defendants raised the objection, and it was 
absolutely necessary that the question should be decided before the plaintiff 

j of *be whole property. The plaintiff, who has never 

added L767J anything to the family property, endeavoured to takeadvant- 
ap of the industry of his deceased brother. The Subordinate Judge was 
clearly of the same opinion, or he would not have called on the plaintiff 
to give prtma facie evidence of the boJia /ides of bis partition suit. The 
pfendants resisted the plaintiff on the grounds that the properties were 
in their exclusive possession, and that the question as to whom they 
belong could not be tried on a Rs. 10 stamp. The learned Judges, bow- 
•ever, have decided that the question can be so tried, but that is no reason 
why the defendants should be saddled with the whole of the costs. As 
the point has been tried for the benefit of all the parties, and the plaintiff 
reused to go into the witness-box to prove the bona fides of bis claim, 

the costs should be divided between them in accordance with the view 
expressed by Petheram, C.J. 

A Golap Chunder Sarkar, in reply. — The other issues will no 

^ eventually. I shall in losing the case be 
saddled with the costs. The only question is as to whether the property 
18 joint or seppate. The Judge in the lower Court wanted the plaintiff 
to prove that his case was bona fide. The plaintiff was nob bound to go 
nto the witness-box. If the defence was that the property was seif- 
aoquired, then the onus was on the defendants to prove it. They are not 
.^ected by the present decision ; if any one is affected, it is the Govern- 

PiGOx'tcd 

JUDGMENTS. 

® suit for partition brought bv one co-sharer 
Apmst two others, one of the defendants, amongst other objections 


(1) 6 A. 689. 
(6) 8 0. 634. 


(3) 7 0. 426. 
(6J 3 A. 181. 


(3) 12 0. 179. 
(7j 11 0. 362. 


(4) 12 C. 271. 
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suit was to bring a suit for possession of that property on an inadequately 
stamped plaint and thus to defraud the Government revenue. 

This was accordingly made the subject-matter of one of the issues, 
and on this issue the Subordinate Judge rejected the plaint. 

On appeal this order was set aside, and the Subordinate Judge was 
directed to register and try the suit. The learned Judges, [768] however, 
differed in their order as to costs, the learned Chief Justice holding that 
the costs should form portion of the costs in the suit and be divided 
between the parties to the partition. Mr. Justice Norris, on the other hand, 
thought that the ordinary rule should be followed under which the 
unsuccessful party should pay the costs incurred in the appeal. 

I am of opinion that this is not a case in which the parties to the 
partition should bear the costs rateably, for the matter out of which the 
appeal has arisen does not necessarily form part of that partition, and it 
was concerning an objection raised by only one of the parties which has 
been decided against him. It would therefore not be right to charge the 
other respondent with costs in a matter nob raised by him and to which he 
was indifferent. 

The sole question therefore is whether this is a case in which the usual 
rule should not be followed and costs follow the decision of the appeal. 
The matter raised and decided does not, in my opinion, necessarily relate to 
the decision of the merits of the suit. If it should so happen that the de- 
fendant should succeed in retaining the properties which she maintains as 
her own private properties, and therefore nob subject to partition, she will 
DO doubt be properly indemnified in costs. The fact remains that she 
has got the Subordinate Judge to stop the trial of the suit and to reject 
the plaint on an objection that the plaint did not comply with the law, 
and on appeal it has been found that her objection was untenable. She 
has consequently put the plaintiff to unnecessary expense and delay in 
the trial of ins suit, and he is therefore, in my opinion, entitled to claim 
reimbursement of the costs incurred in obtaining a trial. 1 am therefore 
of opinion that the appellant should obtain the costs of this appeal and 
also of the appeal from the order of the Subordinate Judge. 

PiGOT, J. — I agree with the other members of the Court, and for the 
same reasons, that the order as to costs proposed by the Chief Justice 
is one which ought not to be made. 

I do not. however, think that the appellant should have the costs of 
the preliminary issue, and of the appeal upon it. in any event. The order 
which I think ought to be made is that respondent should in any event pay 
her own costs of the preliminary issue and of the appeal : but that 
as to the plaintiff's costs of that issue and [769] of the appeal, they 
should be in the discretion of the Court, as between the parties to- 
this appeal, such costs being in no case to form part of the costs of the 
partition. I think that in this case, if the plaintiff should wholly fail upon 
the merits of the questious raised between him and the defendant who is 
respondent in this appeal, it may well be that he ought not to have the 
costs of this appeal. That would, I think, depend upon the nature of 
the case made at the hearing, and I should leave this in the discretion 
of the Court which will try the case upon the merits. 

Trevelyan, J. — The only question before us is one of costs. The 
suit was brought for partition. Amongst other objections taken by the- 
second defendant, there was one as to the stamp on the plaint, viz.^ that- 
a stamp of Rs. 10 was iusuffioient. The Subordinate Judge before trying. 
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the rest of the case, tried the question as to the sufiSciency of the stamp. 
He required the plaintiff to get into the box to show that his claim in 
respect of the properties, the title to which was denied by the defend- 
ant. was a bona fide one. On the plaintiff declining to give evidence in 
this respect, the Subordinate Judge rejected the plaint with costs On 
appeal to this Court the learned Chief Justice and Mr. Just ice Norris held 
that tae plaint ought not to have been rejected, but that the case ought 
to be tried on its merits according to law. They, however, differed as to 
the costs of the appeal. The Chief Justice thought these ouuhb to he costs 

m the cause. Mr. Justice Norris thought that the appellant was entitled 
to his costs. 

1 think that the view taken by Mr. Justice Norris is the correct one. 

It is true that a partition suit, like some other classes of suits, is brought 
frequently for the benefit of all the parties to it. and for that reason it would 
generally be unfair to require any one party to nay the costs of the 
litigation : bub that principle does not apply where one party has been 
successful in a matter, the costs of which are severable from the general 
costs of the suit. In that case the ordinary principle that the successful 
party is entitled to his costs is applicable. For instance, it has been held 
that where an agreement not to partition is set up in answer to a claim for 
partition, the costs of the trial of that question should bo paid by the 
unsuccessful party. It also frequently happens that an issue is raised 
as to whether a particular property [770j is joint or separate. So 
far as the costs of this issue can be separate from the costs of 
the suit, it is usual to allow them to the party who is successful on 
that issue, whether he may or may nob ultimately succeed in the suit. 
Where the defendant raises an objection of a technical character as to the 
continuance of the suit, and the objection is separately tried and the costs of 
it are in no way part of the costs of the suit. I think the only right course 
IS to make the unsuccessful party pay the costs. On such an objection he 
runs the chance either of winning or losing. If he wins he gets the costs of 
the suit and is relieved of the litigation ; and if he loses, he must run the 
chance of paying the coats. It seenas to me that to adopt any other course 
would have the effect of inviting defendants to raise all sorts of objections 
technical or otherwise, in order to impede or defeat the trial on 
the merits of the case. Unless there is the attendant risk of 
paying the costs, a defendant would be at no disadvantage when 
putting forward obstructions of this nature. I think that, acting on 
the ordinary principle that an unsuccessful litigant should pay the costs 
of the litigation, wa ought to order the second defendant to pay the costs 
of the appeal. They are in no sense costs of the cause, and therefore I 

do not agree whh the Chief Justice that they should be treated as such. 

I do not think that they ought to be reserved. I think that it is desir- 
able that Court should, as far as possible, avoid reserving the Question 
of costs. The Court that determines a question is beat able to determine 
the costs, and reserving the costs in this case may amount to giving the 
Judge who eventually tries the case an opnorbuniby of reconsidering what 
has been finally determined by the Chief Justice and Mr. Justice Norris. 
Even if ^ttums out that the plaintiff ia unsuccessful in this case, I do not 
flee fie should pay the second defendant the costs which he incurred 
fZ been held to baa wrong objection to the trial of the suit on 

Its merits, or why be should not get the costs which the action of the 
defendant has forced him to incur. The proper penalty for losing a suit 
on the merits is to be made liable to pay the costa of the trial on the merits! 
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INSOLVENCY. 

Before Sir Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsep 

and Mr, Justice Pigot. 

In re Dhcnput Singh. [23rd May, 1893.] 

Insolvency ^Jurisdi<;tion — Qomasia— Trader beyond jurisdiction carrying on business 
by goinasta withav jurisdiction — “ Departure " — “ Intent" — Insolvent Act {\\and 
12 Viet., c. 21). s. 9. 

D, resident in Azimgunge, carried on business as a banker and money-lender 
in (amongst other places) Calcutta through his gomasta P, who carried on the 
business on the second storey of the business premises having his residence on 
the third storey, the whole of the premises belonging to D. D having gone away 
on pilgrimage, the Calcutta business became involved ; and on the 6th February 
1893 P stopped payment and retired to the third etoray. but was accessible to 
all creditors either in the office where business was usually carried on, or in the 
private room on the third storey. Upon such stopoage of payment telegrams 
were sent to D, who hurried back to Calcutta, and reached it on lltb Februaryj 
and took up his quarters in the same premises, and subsequently had several 
meetings with his creditors. 

Held, that such stoppage of payment was not an act of insolvency within the 
meaning of the Insolvent Act. and that the retiremeoc of P to his rooms on the 
third storey was not a departure with the intention to deieit and delay the 
creditors of D. 

Held, further that a departure such as is made an act of insolvency by s. 9 of 
the Act is a departure by the debtor personally, and cannot be oommilted by 
any other person on his behalf. Such departure must be his departure, and 
the intent to depart must be proved to be his intent. Moreover a mao cannot 
commit an act of insolvency by an act of bis agent which he has not autho- 
rised. and of which act he had no cognisance. 

In re t ‘ & 'c C/i and Golic^a (1) dissented from. 

[7721 Per PiGOT, J. — Under the circumstanoes no special powers or position 
ought to be attributed to P, who was merely an ordinary managing gomasta. 

C&fflrmed. 23 0. 26 (P.C.)=22 I.A. 162.] 

On the 16bh February one Rai Dhunput Singh Bahadur, carrying on 
business as a banker in Calcutta, and in various other places in Bengal, 
under the name and style of Bahadur Singh, Pertab Singh, Rai Dhunput 
Singh, was adjudicated an insolvent under s. 9 of the Insolvent Act, 11 and 
12 Viet., c. 21. 

The adjudication was made ex parte upon the petition of one of the 
creditors named Kustur Cband Rai Bahadur, who was the holder of 
hundis to the value of Rs. 15,000, accepted by Rai Dhunput Singh, but 
which were nob then due. The act of insolvency alleged in the petition 

was : — 


not the costs of a separate trial on a matter unconnected with the merits 
in which the plaintiff is successful. 

[771] In my opinion this appeal should be allowed and the appellant 
before us should get the costs of the appeal to this Court aod also of the 
appeal under s. 15 of the Letters Patent. 

The order requiring him to pay the costs in the Court below has been 
set aside, as the case is to be tried on its merits. It does not appear that 
any portion of these costs will be otherwise than useful for the purpose 
of the trial on the merits. 


(1) 5 0. 605. 
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■D • on the 6kh day of February 1893. at or about 9 o'clock i\ m., 

Kai Dhunput Singh Bahadur stopped payment of his liabilities, amounting 
to a large sum of money, which was payable by him that day on hundis and 
receipts, and the said Kai Dhunput Singh Bahadur, on the night of the said 
6th day of February, closed his place of business, which has since been 
and stalls closed, and bis principal gomasta, Panna Lall, and other 
gomastas and servants departed, and were absent from his said place of 
business at No. -i. Sbama Bye’s lane aforesaid on the 7th and 8th days of 
leb^ary 1893, with intent to defeat and delav the creditors of the said 
Rai Dhunput Singh Bahadur.” 

adjudieation was made by Mr. Justice Trevelyan on the 
16th February On the 17th Rai Dhunput Singh, having given notice, 
moved to have the order of adjudication set aside. 

The case was heard on evidence, and the following facts were 
^icited 1 — ® 


Rai Dhunput Singh was a hanker, lending money on lands and 
hundis. The head place of business was at Azimgunge. but the most 
-extensive business was carried on in Calcutta. Dhunnut went on a 
pilgrimage to Palitana in October 1892 to visit a great shrine. His family 
went with him. At the latter end of January 1893 telegrams were des- 
patched from Calcutta by his gomasta, stating chat the firm was in diffi- 
•pities, and requesting him bo return. On receipt of these telegrams. 
Dhunput directed his course to Calcutta, and leaving Katyawar he got to 
Ajmere on the [773] 2Dd February, and he left Ajmero on the 
5th or 6bh. He arrived at Agra on the 7bh. and reached Azim- 
gunge on the 9bh. There he learnt in positive terms the fact of 
his farm having suspended payment. He left Azimgunge at midnight 
or morning of 9bh or lObh. and arrived in Calcutta on the llth of 
February. In Calcutta he had a moonib gomasta, called Panna 
Jjall; he had also a cash-keeper, called Roma Nath Dhur, an Ena- 
lish-wrihng clerk. Rojoni Kanto Gupta, and two book-keepers. Pura- 
sutum Dass and Chutber Dass. The latter bad been sent to Benares 
where Dhunput bad another place of business. Dhunput’s business place 
or kothi was at 4, Shama Bye's Lane in Burra Bazar, Calcutta, and 
the place was well known as bis place of business. Besides being 
a Banker, Dhunput was the owner of a sugar factory at Tarpore. a por- 
tion of the business of which was conducted in the house in Calcutta 
Some biwiness was done there in connection with the factory after the 
’6bh of February. Dhunput when in Calcutta used bo reside in this 
house, on the third storey of which he bad his sleeping and living 
apartnienbs. Panna Lall, the Gomasta. used always to reside there in the 
third storey, and from time to time he saw brokers and transacted business 
on the third storey. Private and confidential business used also to be 
transacted there occasionally. On the night of the 6bh of February to- 
wards midnight, when business was done in Burra Bazar, the^head 

gomasta founa himself so short of funds that he was compelled to \nd 

di^d suspend payment. After the Gth the first floor was not used as much 
as i6 was when the baokiog business was eoins on Tha oooh 

locked and Papoa Lall remained in the hofee In the third toreT 3 

time went downstairs to the drst floor, and on tho 7th saw 
some persons m the gadi room. Panna Lall was not denied to any oT 
.and any one who wished to see him might have done so. He did in 
iaot see several persons at 4. Shama Bye’s Lana in the gadi and some 
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upstairs, and told them that he could make no payments, as he had no 
money, but that the malik would arrive in a few days and would make 
arraugements, Od Dhunput’s arrival on the 11th he endeavoured to- 
come to an arrangement with his creditors. On the 12tih he ordered 
Panna Lall to pay Rs. 15,000 out of the cash in the cash-room to Hurro 
Lall Bangaj, to whom he owed R. 30,000, and who was some connection 
of his own. On the 13th and 15th Dbunput held meetings with 
[774] his creditors, but no settlement was come to, and on the morn- 
ing of the 16th he was adjudicated an insolvent ex parte. On that day 
he became aware of the adjudication. He afterwards sent for the books 
of the kothi, ascertained that the cash which was then in the cash-room 
amounted to Es. 14,000, and took possession of the whole of it before the 
arrival of the persons sent by the Ofificial Assignee to take possession. 

On these facts Trevelyan, J., on the 20th of March 1893, confirmed 
his order of the 16th February adjudicating Dhunput Singh an insolvent 
and from this order the insolvent appealed. 

Mr. Woodroffe, Mr. Hill, and Mr. Bonnerjee, for the appellant. 

The Standing Counsel (Mr. Phillips and Mr. O'Kinealy, for the adjudi- 
cating creditor. 

Mr. Pugh and Mr. Garth, for the OflBcial Assignee. 

Mr. Woodroffe. — This matter comes before this Court under s. 74 of 
the Insolv’ent Act. The question here is, can Dbunput Singh be adjudicat- 
ed an insolvent for what was done by his gomasta Panna Lall on the 7th 
and 8th of February. Trevelyan, J. has based his decision on the case 
of Httrruck Chand Golicha (1). In that case Broughton, J., held "that a 
man could be made an insolvent by his head gomasta leaving hts place of 
business and locking the door bshind him.” Was it ever held in England 
that a man could commit bankruptcy by proxy ? Bankruptcy was formerly 
looked upon as a species of crime, and a crime could not be 
transferred. The main question here is, did Dhunput depart? And if he 
did, what was his intention ? In Vincent v. Prater (2) the debtor left a 
message that he had no money and could not pay ; so he would keep out 
of the way in order to avoid harsh language ; still it was there held that 
his intention was not to defeat and delay his creditors ; see also Ex parte 
Lopez (3), Ex parte Meyer (4). Dudley v. Vaughan (5), In re Foster, Ex 
parte Woolstenholme (6). Departure is defined as an act ambiguous in itself, 
and the intent constitutes the gravamen of the offence. [778] It must be 
committed by the individual himself, for an act of bankruptcy must be a 
personal act or default, and cannot be committed through an agent nor by a 
firm as such — Ex parte Blain, hi re Saivers (7). The non-participant party 
could not be made responsible for the passive act of his agent. In Burruck 
Chand Golicha' s case the authority — Inre Cullumjee Moonjee (an unreport- 
ed Bombay case) — on which Broughton,,!., relied did not go as far as be 
thought it did. In the Bombay case the man closed his business and went 
away, and directed his agent in Calcutta to do the same, and that fixed the 
intent. A person caunot be said to depart by action taken on the part of his 
gomasta when he has not ordered i^ for a man might close abusiness in order 
to spite bis master. In Burruck Ghand Golicha's case the gomasta locked- 
up the place of business and went away, but in this case the master so far 
from departing did all he could to get here. The act and the intent must be * 

(1) 6C. 606. (2) 4 Taunt. 603. (3) L. B. 6 Oh. Ap. 894. 

(4) L.R. 7 Oh. Ap. 188. (5) 1 0»mp. 371. 

(6) 4 Morrell’s Bankruptcy Rep. 253 ; Mew’s Digest. 1889, p. 34, 

(7) L.R., 12 Oh. D. 632. 
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that of the prmoipal. That ao intention on the part of the gomasta is 
an intention of the master is ridiculous. The intent cannot be trans- 
ferred. It IS not alleged in the petition that Dhunput ever had any 
intention to defeat and delay creditors. The omission is fatal. “Such a 
defect IS a matter of substance, not a merely formal defect, and it cannot be 
cured by amendment— •* Ex parte Coates, In re Shelton (1). Certain cases 
have been relied upon, but they are in respect of a different act of bank- 
ruptcy known m England as keeping house— Dudlep v. Vaughan fS). Key 
V. Shaw (3), and they are not applicable in this country. For the pur- 
poses of giving the Court jarisdiccioQ under s. 5 of the Insolvent Act a 
man carrying on business within the jurisdiction but residing out of it has 
been held to reside constructively within the jurisdiction— /fws/oor Mull v 
Jookeeram (4). In re Howard Brothers (5). In the matter of Ttetkms (6). 
In re Cockburn (7), Ex parte The Asiatic Company (8). But the docuine 
of constructive residence cannot be carried so far as to make out ihat 
under the circumstances of this case [776] Dhunput resided in Calcutta. 
Even if there could be constructive residence there could not be construc- 
^ve departure. Now Broughton. J.. held that if a person could reside in 
Calcutta by gomasba he could also depart by gomasta so as to become an 
insolvent, and Trevelyan. J.. has followed that decision Though a 
gomasta can carry on a business, he cannot determine it. In the case of 
several partners where one absented himself it was held not to be the joint 
act of all three. Mills v. Bennett (9), Ex parte Biain, In re Sa7vers{i0) 
Ktssowji Damodar Jairam v. Khimji Jairam{ll). Dhunput could nob be 
adjudicated an insolvent, even if he could commit an act, through his 
pmosta : the essence of the act leading to the adjudication being the 
intent, such intent must be by Dhunput himself. Even if the intent was 
in Dhunput, he could not depart from his place of business through his 
gomasta. Trevelyan. J,, does nob consider the difference between the fact 
that an agent can bind and act. but cannot put an end to a business. On 
the facts of this case the order of adjudication should be set aside wiih costs. 

Mr. Hill on the same side. 

Mr. Phillips for the adjudicating creditor This case is purely a 
question of fact. It is necessary to look a t the Act, and then you’will 6nd 
that the Act is for the benefit of the credi tors in order that they may get 
paid. Section 5 provides that where a m an is in insolvent circumstances 
he may at any time apply for relief, and ss. 8 and 9 refer to the circum- 
stances under which the creditors may apply to the Court in order to 
have the debtor adjudicated an insolvent, and the Act says' he must 
have done something on which the Cour t can act. either the shutting up 

of the business or departure from jurisdi ction. [Petheeam. C. J But 

departing from the jurisdiction must be the act of the individual j The 
most oommon form of departure is putting up shutters or stopping payment. 

It would be frustrating the Act, to read it narrowly. If the gomasta attend, 
ed, It was for the sake of form and in ord or to avoid the Act. Dbnnput un- 
doubtedly beoame 'naolvant on the morni n g of the 6th of February by ston- 
pmg payment for a [777] trader is in in solvent oircnmstanoes when be is 
not m a condition to pay his debts-Skone v.Limas(12). Dhunput was inso D 
vent for some time before the 6th of Fe bruary, and on the 6th he openly 
confessed. [Pethbbam, O.J.-I th ink the telegrams show Ihat PaLa Lall 

U) n B l.r'I ap: T g; 

(10) L.B. 12 Oh. D. 652. 
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was not one of those gomastas who acted absolutely without restraint ; 
directly he got into trouble he wired to his master.] That was merely a 
matter of form. The real question is the intent. Undoubtedly Panna Lall 
closed the business as be had no funds, and he departed by withdrawing 
himself upstairs. [Petheram, C. J. — If the gomasta says : — I have 
Es. 17,000. I owe Ks. 73,000, but I shall sit down until my master comes ; 
I shall pay no one — is that an act of insolvency.?] Most certainly, for the 
essence of the act is the want of money, as in Richardson v. Pratt, (1) 
“ where when a debtor kept bouse not with the intent to defeat or delay, 
but to gain time, it was held to be an act of insolvency." Undoubtedly it 
is an act of insolvency if a man departs from his place of business 
with intent to defeat and delay his creditors. Is it not the same thing 
if the business departs from the man? Here there has been an emphatic 
departure, for when a man sits in his shop for an entirely different pur- 
pose, it is a departure with intent to defeat and delay. " If the necessary 
consequence of a trader’s departing is that his creditors must be delayed, 
he thereby commits anact of bankruptcy" — Ramsbottomv, Lewis (2). Sere 
from the circumstances intent maybe presumed. Ex parte Osborne (3), 

Dudley V. Vaughan (4). also supports our case, where a man withdrew 
to a different part of the house in order to prevent his creditors importun- 
ing him. So also Joh7iston V. Woolf (5), where a debtor kept out of the 
way, and Key v. Shaw (6) shut up his premises ; Ex parte Austen (7), 
Hobson Brown {Q). Directly a min leaves his usual place of business, 
departure takes place — directly he leaves the house — Arohibold’s Bank- 
ruptcy, edition of 1869, pp. 99*100. From the facts of this case the inten- 
tion may be presumed. Intent may be presumed from acts of [778J 
debtors — Archibold’s Bankruptcy, p. 109. “ When a debtor knows that 

the necessary consequence of his going abroad out of the jurisdiction will 
be to defeat or delay certain creditors, he will be held to have gone 
abroad with intent, and will be adjudicted an insolvent — Ex parte 
Goater (9). Here Dhunnut goes away and leaves his gomasta with 
no money ; that by itself is an act of insolvency— parte Kilner\\fj) • 
Again, intention may be presumed when a man conveys all his property 
for the benefit of his creditors, though he did not intend to defeat or delay 
them— Sietyari v. Moody (11). Intention does not necessarily arise from 
whaD is in a man's mind, bub from what his embarrassed circumstances 

lead him to. Mr. Woodroffe has cited cases which show that bankruptcy 
cannot becommictei by a partner, but this is not a partnership and those 
cases do nob apply in that way ; a partner has restricted power, bub a gomasta 
has unlimited power. Ex parte Blain (12) does nob affect us ; the whole 
case burned on jurisdiction. Ex parte Coaies(13) has been cited by the other 
side bo show that we can’t amend our petition ; that case simply lays down 
that when you allege innocent acts, you may nob afterwards give them a 
sting. The act was that of the gomasba’s, which by the correspondenoe 
and subsequent acts was known to and ratified by Dhunput, and can it 
now be said that the actions of the gomasta were not the actions of 
Dhunput? The case of Ex parte LopezlX^) does nob affect us. for our state- 
ments are true ; nor does the case of Ex parte Meyerilb), where the debtor 


(1) 5i b.T. 614. (3) 1 Oamp. 279. 

(4) 1 Camp. 271. (5) 2 Soott, 372. 

(7) 2 Deacon, 533. (8j lJur.NS.920. 

(10) 3 Mont. & Ayr. 722. 

(12) L.R. 12 Cb. D. 522. 

(14) L. B. 6 Ch. Ap. 694. 


(3) 1 Rose, 387, and 2 V. & B. 177 
(6) 8 Bing. 320. 

(9) 30 L . T. 620. 

(11) 1 O.M.& R. 777. 

(13) L.R. 5 Oh. D. 979. 

(15) L. R. 7 Oh. Ap. 133. 
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did nob keep an appointment with his credikor. When a man assigns bis 

whole property to cover a past debt, the law assumes the intent to defeat or 
delay creditors as a necessary consequence of the act. In re TFoo^d). Again 
Mills V. Bennett (2) isanother case of partnership which does not touch us. 
If a man can depart from jurisdiction by bis agent, he can also depart from 
his business by agent. If you can have constructive residence to come 
within s. 5 of the Insolvent Xat—In re Howard Brothers (3)— you 
[779J can also have constructive departure. In Ex parte BreuH (4), a 
clerk who worked in a Bank in London, but resided out of it. was held to 
reside in London. The decision in Hurruck Chand Golicha (5) is sound 
(there are four decisions unreported of the same nature, In re CuUiimice 
Moonjee, In re Birkissen Shrof, In re Hadjiatollah, In re Sudas Uohurrir), 
and should be followed in this case. The payment of the Rs. 15,000 was 
in itself an act of insolvency ; see Williams on Bankruptcy, oth Ed., 209. 
The adjudicating order is good on the authority of the case of Hilrruck 
Chand Golicha and should be upheld ; otherwise any person can trade in 
Calcutta by a gomasta and reside out of the jurisdiction, and if this adju- 
dication is reversed, it will be impossible ever to bring the principal within 
the purview of the Insolvent Act. no matter what his gomasta may choose 
to do. 

Mr. Pugh for the Official Assignee One of the principal objects 
of the Bankrupt law, when a person becomes insolvent, is to seize his 
remaining property and to distribute it amongst his creditors, instead of 
allowing him to squander it or to appropriate it in paying particular cr^i- 
bors to the prejudice of others, Robson’s Law and Practice in Bankruptcy, 
4bh Ed., 114 ; also defined in Robertson v. Liddell (6). The payment of the 
Rs. 1,500 was a fraudulent preference. [PiGOT, J. — There is a case of 
Cotton V. James (7). which I don’t think has been referred to. where a 
delivery of goods by an agent without the direction of the principal is no 
act of bankruptcy.] That does not afifect us, but here Panna Lall let 
Dhunput know what was going on. and on Dhunpub’s arrival be continued 
the same policy as Panna Lall. and also kept upstairs on the third storey. 

With regard to “delaying”— the signification of “delaying” cannot be 
limited ; it is general ; it really signifies putting off creditors in order to 
gain time. In former days people used to depart in order to avoid arrest 
or process, but that is not so now. Where there is a departure or keeping 
house with intent to defeat and delay creditors, it is an aat of bankruptcy 
Bigg v. Spooner (8). [780] Foivler v. Padget (9), Robertson v. Liddell (6) 
Deffie V. Desanges{\0), Ex parte Osborne{i\) , Widger v. Broivning {12) 
The payment of the Rs. 15,000 is clearly an act of insolvency, Ex parte 
SimpsonijS). [Petheram, C. J. — The cases in India have been, except 
one. that the gomasta has; suspended payment, closed the business and 
gone away. In this case it is different. Is it not so?] The principle 
covers both oases where the gomasta has closed the place of business 
and gone away, or closed the place of business and does nothing and the 
master sends no one and does not come himself. That is an act of 

, ..... .n a come down and done nothing 

aurely It 18 the same thing. This case cannot be distinguished from the 
case of Hurruck Chand Golicha and the adjudication should be upheld 


^21 3 M. & s. 666. (3) 11 B.L.R. 264 

(7) Moo. & Mai. 273—1 B. & Ad. 128. (8) 1 & 2 Esd 651 

(9) 7 T.R. 609. (10) 8 Taunt. 671. (U i Rose 387 -2 V A « 

(12) 9 D. & R. 306, (131 1 De Gex Bankruptcy. 9 . * 
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Mr. Woodroffe in reply. — The words to be construed in s. 9 of the 
Insolvent Act are these — “ If any such person shall depart from within the 
limits of the jurisdiction of any of the said Supreme Courts with intent to 
defeat and delay his creditors : it all depen is on the departure. Mr. Phillips 
spoke as if the jurisdiction could depart from the insolvent. The departure 
must be from place of abode or usual place of business. How can the words 
be read as though bisbusiness departs from him ? The meaning of departure 
is not that the man’s business closes or has failed, but relates to going away. 
A departure does not mean a business failing ; it means a change in the 
insolvent’s geographical position; it is a physical position. In none of the 
unreported cises referred to is there such a state of facts as there is in 
this ease. In Li re Ciillumjee Moonjee the case decided by Sir 0. Jackson, 
C. J. there was a fraudulent prafeceriie and tne man bolted. In Hirkissen 
Shroff, in 1889, the man put up his shutters and went away. In In re 
Hadjiatollah the men departed from the jurisidiction of the Court and 
closed their business also closing their places in Bombay and Benares, 
and distributed tlieir goods to the value of Rs. 8,000 when they owed 
R^. 45,000. They were adjudicated insolvents : the adjudication was set 
aside, and they were re-adjudicated. In In re Sudas [781] Mohurrir 
(February 1889) they stopped payment and closed their place of busi- 
ness, and departed beyond the limits of the jurisdiction of this Court. 
The only case in which there was any doubt was that of Sir Charles 
Jackson’s. Not one of those four cases comes up to this case. There 
is DO doubt on the cases that an act of insolvency of one partner 
is notan act of insolvency of the firm or of the other partners ; but, says 
Mr. Phillips, a partner’s power is limited, an agent’s unlimited. But is 
that true? Surely a person’s partner has all the powers which the person 
himself has. Is there anything in this case to show that Panna Ball had 
powers even eQual to those of a partner ? Then, again, says Mr. Phillips, 
if D’Tunpub left no one there he would have committei an act of insol- 
vency ; but that is not correct, for when Dhunpub went the firm was 
solvent. If it was intended that there should be an exception introduced 
into this country against the plain language of the Act of Geo. IV as 
determining who are to become insolvents, then the Legislature would 
have inserted the words “shall by agent depart,” etc., in the Indian Insol- 
vent Act. The question was first raised in Enrruck Ch^nd Golicha’s 
case, and I submit that case was wrongly decided ; bub even if that decision 
was'corroct. there the gomasba was the alter ego of the principal, while 
here there is nothing to show that Panna Lall was such an agent. 

What is it that Panna Lall did and that Dbunput acquiesced in ? 
Whatever it was, it was never put to him in cross-examination. There 
never has been a case in England in which it has been held that an agent 
could do the^e things for his ppincipal. If it is to be held differently here, 
it cannot be on the Indian Act. as the Indian Act is framed from the 
English Act of Geo. IV. 

Even if under s, 9 a fraudulent preference was an act of bankruptcy, 
it can only be so if the petitioning creditor moves the Court on that ground. 
In this case the petitioning creditor did nob apply on that ground, nor 
has the Judge adjudicated on that ground. A fraudulent preference is not 
of itself an act of insolvency under the Indian Act, and the words in the 
Act, ere to be construed properly and strictly. No intent has been alleged 
as against Dhunput in the petition which is fatal (Ex parte Coates 
Skelton), and as there has bean no departure, this adjudication should 

be set aside. 
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[7823 following judgments were delivered by the Court (Pethe- 
RAM, 0. J., PrINSEP. J.. and PlGOT, J.) 

JUDGMENTS. 

Pbtheram, 0. j.— Oq Thursday, the 16th of February 1893, a peti- 
tion was presented by Kustur Chaud Eai Bahadur, who was the holder 

1 - ■ by lihRoput Singh, but which were 

not then due, to adjudicate Rai Dhunput Singh an insolvent. The act of 

fO®'* “J® petition was ' that on the 6th day of February 

iednaf ^ ’ ‘b® naKi Rai Dhunput Singh Bahadur stop 

ped payment of his liabilities, amounting to a large sum of money, which 

was payable by him that day on hundis and receipts and the sai.l R»; 

Dhunout Singh Bahadur, on the night of the said 6th of February closed 
his said place of business, which has since been and still is closed', and his 
said principal gomasta, Panna Ball, and other gomastas and servants 
departed and were absent from his said place of business al 4 r 5 h ..r.' 

Bye’s Lane aforesaid on the 7th and 8th days of February 1893 wli’l f t 

to defeat and delay the creditors of the sai^Rai Dhunput Ingh Bah d^ 

-- ™e on the Zut of the 
16th by Mr Justice ■Trevelyan, and tne Official Assignee at onL took 
possession of the estate. 

The next day a motion was made on affidavits to set aside the order of 
adjudication. It was set down for hearing, and witne.sses on each side 
examined upon it, and on the 20ch of March, Mr. Justice Trevelyan gave 

judgment, dismissing the application and con6rming the adjudication, and 
tbi8 18 an appeal from that judgment. 

The facts as I 6nd them from the evidence adduced are as follow • — 

6rh '“tb® year 1861 down to the evening of February 

bth, 1893, Eai Dnunput Singh Bahadur carried on busniess as a h..nlrer 
at various p^ees in Bengal, lie himself lived at Aximgrge wLs^the 
office or iothi was situated, which was known, as the head ioM of his busi 
ness, but the largest amount of business was dona in Calcutta at 4 Shama 

'y"“;b .'® a three-storeyed house, the whole of which w^s occu- 
pied by Dhunput Singh, the room on the second storey being used as the 

room and store rooms and those on the third as dwelling 
1783] rooms in which the principal gomasta lived, and where Dhunput 
Singh himself stayed when he was in Calcutta without his family the 
durwans sitting at the outer door on the ground door of the house Bach 
fefht was m charge of a bead or mcnnii gomasta, but Dhunput Singh 
himRolf took an active part m the conduct of the whole of hiQ hnci ^ 

In February last Mohabat Chand Shamsook, who was the ^‘^“a 

at Azimgunge. was considered the principal or head of fchA T - 

faU service, and at Calcutta Panna Lxll Mobaltrwa, in . 1 ? 
iothi as mooniA Ha had held that p-osicion for many years do^nT 
three years before December last, but for those ThrL yea's 
absent from Calcutta. He returned to Calcutta on tL^20th o?n ^ 

1892. and on the 24th took over charge of the L^kz th J. f. ^/cember 
who had held the office during hisabsVnce. Nolbimal. 

In February last the persons employed in Calpuffo t» 

Mohatta. the gomasta; BomaNath Dhur. the cashier- threom e 

ter Dabs. Pnrasutum Dass, and Eojoni, an En6lisrsperkire,rk™h°^4 

durwans and servants. Dhunput Singh was in CalcuL May isq^a" 

at sometime in that month, went to Azimgunge whero hi ^ 

the month of October, when he left it with his family l^l ae^vlnts OD‘”a 
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pilgrimage fco Palitana, where he was on the 27fch of January 1893, on 
which day he received from Panna Lill in Calcutta a message by tele- 
gram “ Jute cannot be had, come back sharp.” In this telegram jute means 
money. On the 22nd of the same month, Panna Lall had telegraphed to 
three of the other koihis of the firm for money, and on the 27bh he sent 
the telegram I have mentioned to bis master. On the 28bh he sent another 
telegram, " Bazar very unreliable, start to-day please,” and on the 29th a 
third. ‘‘Your message received, market very uncertain, come sharp.” 
Dhunput Singh did not reply to the last telegram, bub on the night of the 
29bh left Palitana for Ajmere, where he remained about three days. On 
the 30bh Panna Lall telegraphed “ Market favourable just now, cannot 
say to-morrow’s.” This telegram was received bv Dhunput on the 
journey from Palitana to Ajmere, and on the2ad of February he receiv- 
ed another at Ajmere. ‘‘Don’t go Kasaria, immediately come sharp 
here, market very bad.” On Thursday [781] the 6fch February, he left 
Ajmere for Agra, where he was on the 7bh, on which dav he left for 
Azimguoga, and arrivoi there oc Thursday, the 9th, and oo hi^s arrival 
received two telegrams which had been sent there by Panna Lall on the 
6th and 7th ; the first, ” Business stopped, no payment to pay. wire 
other kothis yourself. ” The second, “ Already wired business payment 
stopped, where is huzsurr Dhunput Singh left Azimgunge for Calcutta 
bv the mail on the night of Friday. February the 10th, and reached 
Howrah station about lO’oclock on Saturday the llbh, where Panna Lall 
met him, and they went together to the at 4, Shama Bye’s Lane. 

As he informed his master in his telegrams, Panna Lall was m great 
straits at the beginning of February, and on the evening of Miooday, 
the Gth of February, his position was that he had in hand about its. lY.OUu 
in cash, and that on that day the sum of Rs. 73.000 was payable to 
customers in the ordinary course of business, and as it was impossible 
for him to meet the demands upon him, he on that evening witn 
the Rs 17 000 still in his possession refused bo make any more pay- 
ments. * giving as his reason that be had no money bo 
from that time forward no payments were, in fact, made at the kottii. 
except those which I shall presently mention. The moomb gomasba Panna 
Lall lived in the house 4. Shama Bye’s Lane, his rooms being on the tmra 
aborev, the cashier and the clerk lived in other places. There is no doubt 
that since the refusal of Panna Lall on the evemug of the 6th to make 
any further pavments, uo banking transactions of any kind by, or on 
behalf of. Dhunput Singh have been carried on in Oalcubta. and ma 
business transactions as a banker there have ceased from that time ; bu® 
he was the owner of a sugar factory at Tarpora, a portion of the 
of which was conducted in the house in Calcutta, and there is 
that some small business was done there in connecbfon with the factory 
after the cessation of the banking business on the evening of the bth. 

From the time when Panna Lill refused to make further payments, 
i« I think, certain that the first floor was nob used as much as it was ^°®.- 
the banking business was going on. The cash room was locked, and J. 
think it probable that the cashier and the clerks were nob m the house lor 
the whole day on either the [785] Tuesday, Wednesday. Thursday o 
Friday Panna Lall remained in the house the whole time, but spenb 
nearly all his time upstairs, though he did from time bo time go down to tha 
Zdt room, and on the Wednesday certainly, if not on the Tuesday, be 
saw some persons in that room. He was not, on any of these four days, 
denied bo any one, and anyone who wished to see him might have do 
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so; he did in facfe see several persons at 4, Sbama Bye’s Lane, in the qadi 
and some upstairs, and told them that he could make no payments as he 
had no money, bub that the mnlik would arrive in a few davs and would 
mabo arrangements. Ha was not denied to callers, but some persons 
were bold by the durwans that it would bo useless bo see him, as he had 
no money to make payments, and this state of things continued until the 
arrival of Dhunpub Singh himself at about 10 o’clock on the morning 
of Saturday, the llbh. Except for the time occunied in going to the 
station to meet his master, and in returning from it. there is no 
evidence that Panna Lill was ever absent from 4. Shama Bye’s 
Bane, from the night of tne 6;h until the arrival there of Dhunnub Sin^h 
on the morning of the llbh. Dhunput Singh did uob bring any 
money with him and payment was not resumed on his arrival ; but durin« 
the afternoon of Siturday, and during the whole of the day on Sunday ho 
saw any persons who wishel bo see bim. and endeavoured bo persuade them 
bo agree to accepts annas of their claims at onco. and to give him a vear for 
the payment of the remamdor, and at the same time, on the Sunday ho 

msbruebed Panna Bill to pay the sum of Ks. 15,000 out of the cash in the 
cash-room bo Hurro Ball Bangaj. to whom he owed Rs. 30,000, and who was 
some connection of his own. This payment was made on that day in accord- 
ance with his instructions. On Monday a meeting of the creditors of 
the firm was held at 4, Shama Bye’s Bane, which lasted from 1 to 4 at 
which Dhunput propesei to pay 8 annas at once, and the remainder in a 
year; but no money was actually forbhoming and no arrangement was 
come to. Another meeting book place at Mr. Rutter’s ollice on the 15th, bub 
nothing was done an.l matters remained as they wore until the morning of 
Thursday the I6th. when the order of adjudication which I have before 
mentioned was made. Dnunnut Singb became aware of the adjudication on 
the same morning, and he afterwards sene for bbe [786] books of the 

room amounted to 

about Rs. 14.000. and book possession of an! removed the whole of it be- 

fore the arrival of the persons sent by the Official Assignee bo lake posses- 

Sion. The question we have to consider U whether Dhunpub Singh can be 

adjudicated an insolvent for whit was done by Panna Bill on the 7tband 
8bh of February. iuuh.uu 


Mr Justice Trevelyan in his judgment states that as the construction 
of the law stands in this Court, he is. he thinks, bound to hold that a 
person who leaves a gomasba in charge of a business can by that gomasta 
commit an act of insolvency, and on that view of the law he held fchn? 
Dhjuapab Smgb oommittod an aot of iaaolvenoy bv ths acts o( Panna 
Bill on the 7th and 8ch. The records of this Court have been examined 
and four cases, the first bung ia 1858. the last in 1889. have been Tound 
in waich persons wno carried on business in Calcutta have S 
adjudicated insolvents upon petitions which alleged that their gomastas in 
Calcutta had departed from their emnloyer’s place of business wifh i f 4 . 
to delay his creditors. Mr. Tnstiee Trevelyan ha: rebed n„ the oat': an,‘ 
upon the reported ease ol U re Harruck Ghand Golicha (1) deddL hv 
Broj„htoo, J., m 1880. In thaoourso of bis iudgoioot that learned .fudg: 

°° departure Iron, the literal moaning of the words K 
hold that when a trader has established a business tbrouoh « 

ho departs from the place of business if his gomasta departs tod if h^n^ 

nob come himseU or send some one else to carry on business If as ^ 


(1) 5 C. 605. 
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1893 this caso. the gomasta shuts up tbo ulaco of businoas and stops payment, 
MAY 23. ho does in fact depart from his usual placo of business, (or the usual place 

of business is inside his liouso where the business is carried on, and not 

Insol- outside his house with the door locked behind his back, and when he shut 
VENCY. the placo up and stops payment, ho departs from his usual place of busi- 
— ness with iutont to defeat or delay his creditors.” I have had the advan- 

20 C. 771. tage of so 9 ing ^[r. .Justice Pigjt's iudguicnt, and I do not tliink it neces- 

sary (or rao to say more on the question whether this particular act of 
insolvency can be committed by an [787] agent, than that I entirely 
agree with him that it cannot, and that the decision in the case 

of In re Hurruck Chand Golicha ought now to be formally dissented 

from, as whatever interpretation be given to it the decision is not 
warranted by law. I must, however, add that even if the law, 
as laid down in that judgment, could be supported, I do not think 
that the present case is within it. Mr. Justice Trevelyan finds that in 
spending his time on the third floor on the Tuesday and Wednesday, 
instead of in the gadi on the first floor, Panna Lall left the business. 
He thinks that he intended to keep the creditors waiting until his 
master arrived, and that ho retired to the third floor on the Tuesday 
and Wednesday in order to keep them waiting until that time, and 
that by doing so ho departed from the place of business with intent to 
delay the creditojs of Dbunput Singh and so committed an act of 
insoiveocy upon which his master can be adjudicated insolvent with 
all the consequences which follow on such an adjudication. I am unable 
to agree in that opinion. I think that the person must go away from 
his place of business for the purpose of being absent in order that it 
may be impossible or diflicult for his customers or creditors to find him, 
and that a mere retirement bo the private part of the bouse, because there 
is no business to do in the office, would not necessarily be such a depar- 
ture. In this case, even if the retirement to the private room by Panna 
Lall was liberally a departure from his usual place of business, I cannot 
see how it could by any possibility have had the effect of delaying any 
single creditor of Dhunpub Singh for a moment, or how any intention to 
delay them by leaving the gadi can, under the circumstances, bo imputed 
to Panna Lall. The position of Panna Lall on the night of Monday the 
6bh, and until the return of Dhunput Singh on Saturday the lltb, was 
that of a Bank manager who had been left by hia master without funds 
to meet the demands of his customers and who could only return the 
documents which were presented to him for payment, and inform the 
customers of the facts, and that he expected his master in a few days. 
This is what Panna Lall did, and I do not think his doing so can 
have delayed the creditors, or that any intent can be imputed to him to 
bring about something which could nob have been brought about by 
his action. I think that the appeal should be allowed, and the [788] 
order of adjudication revoked. The petitioning creditor must pay the 
costs in both Courts on scale No. 2. 

PlGOT, J. — The appellant Rai Dbunput Singh Bahadur was by an 
order made on the 16th of February 1893 by the Court for the relief of 
insolvent debtors adjudicated an insolvent. On the 17th of February he 
presented a petition praying that this order should be set aside. The 
matter of the petition was board on oral evidence given ou behalf of the 
adjudicating creditor and on behalf of the insolvent, and on the 20bh o£ 
March 1893 the Court made an order dismissing the application to sot aside 
the order of adjudication. The insolvent appeals against the order of 
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adjuaicabioa, and the order dismissing the application to sub it asido Tbo 
act of insolvency cbargod is stated in the tirsb and second paiagranhs of 
the petuion of adjudication, the first four of which are as follows — 

Ist.—Thatthe above-named Rai Dhunput Singh Bahadur, who 
Insides at Baluchur in the district of Murshe.iabad, in the province of 
Bsogal, and who occasionally comes down and resides in Calcutta, iieroto- 
fore and up to the 6th of February 1893, carried on the trade or business 
of merchant and banker at No. 4. Sbama Bye's Lane in Burra Ba;^ar in 
the town of Calcutta, through his principal gomasta Panna Ball and other 
gomastas a^ servants under the name and style of Bahadur Singh. Pertah 
bingh, Rai Dhunput Singh, and therefore, as your petitioner is advised and 
believes, became a trader within the meaning of the Bankrupt laws. 

2nd.— That on the said 6th day of February 1893, at about 9 o'clock 
P.M., the said Rai Dhunput Smgh Bahadur stopped payment of his liabi- 
lities amounting to a large sum of money, which was payable by him that 
day on hundis and receipts, and the said Rai Dhunput Singh Bahadur on 
the night of the said 6th day of February closed his said place of business 
which has since boon, and still is closed, and his said principal gomasta 
Panna ball and other gomastas and servants departed, and wore absent 
from his said place of business at No. 4. Shama Bve s Lane, aforesaid, on 
the 7th and 8th days of February 1893. with intent to defeat and delay 
the creditors of the said Rai Dhunput Singh Bahadur. 

[789] “3rd.— That on'the 9th day of February 1893. and subsonuent- 
ly. some of the gomastas of the said Rai Dhunput Singh Bahadur attended 
the said place of business, bub no business was carried on nor any payment 
made to tbs creditors of the said Rai Dhunput Singh Bahadur, or any of 
them in respect of the overdue hundis and purjahs or receipts held bv 
said creditors. 

4bh.— Toat on the 12(ih and 13bh days of February 1893, the above- 
named Rai Dhunput Singh Bahadur, who came to Calcutta on or about 
thelUhday of February 1893. informed several of his creditors and 
among them the or head gomasta of your petitioner in Calcutta, 

that he was unable to m set the claims of the ere litors in full, and that ho 
was in insolvent ciroamstance^, and proposed to pay down to his said 
creditors eight annas in the rupee and to pay the'balance within one 
year from that date.” 

There is no doubt that Dhunput Singh was a trader within the moan- 
ing of 8. 9 of the Indian Insolvent Act, under the provisions of which 

1 I \ g ^ 9 provision of that section 

under which he has been held to have committed an act of insolvencv’ 
enacts as to any person deemed a trader, that “ * * if any such person 
shall depart from within the limits of the jurisdiction of aoy of the said 
Supreme Courts with intent to defeat or delay his creditors, or with the 
hko .rttent depart from his usual place of business or abode within the said 
jurisdiction, it shall bo lawful tor any creditor or creditors as described 
m the see 100 , to present a petition to the Court tor the Relief of Insolvent 
Dabtors of the Presidency within which such person shall have resided 

"u ii'^u^ V ; 1 1 aua upon such petition being duly verified 

it sba 1 be lawful for the Court to adjudge that such person Ls oLmitled 

an act of insolvenoy.’V Then follows a provision enabling the Co“rt to 
revoke or oon6rm such adjudication. ^ ‘-^ourt to 

. It is nob suggested that Dhunput Singh himself dGnarl-«H frraw. i • 
usual place of business or abode within the jurisdiction, nor of course that 
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he did so with fche intent necessary under the section to render any depar- 
ture an act of insolvency. Dhunput Singh’s chief business is that of a 
banker, which business he has carried on for many years. His head kothi 
is at Azimgiinge, 1790] where he chiefly resides. He has several 
other kothis in different towns in Bengal. In Calcutta he had 
a place of business at Shama Bye’s Lane, his principal business there 
being that of banking : he also had a sugar factory at Tarpore, part of the 
business connected with which was conducted at the kothi in Shama Bye’s 
Lane. His business transactions were very large and he has large landed 
estates : there seems no question as to this. The banking business of the 
Calcutta kothi was much greater than that of any of the other kothis. No. 
4, Shama Bye’s Lane, is a three-storeyed house all of it tenanted by him; 
on the second floor is the gadi or office : on the third floor Panna Lall 
lives: and Dhunput Singh when staying in Calcutta without the members 
of his family used to put up there. 

Dhunput was last in Calcutta in May 1892. He then went to Azim- 
gunge hisordinary place of residence. In October he went with the ladies 
of bis family to Palitana, the famous place of pilgrimage of the Jains in the 
Peninsula of Kathiawar. He went there on pilgrimage and to cousecrate 
a temple, which he did. While he was at Palitana in January, he received 
telegrams from Panna Lall telling him the business in Calcutta was in a 
dangerous state, and urging him to come to Calcutta. He left Palitana on 
the29tb, reached Ajmere on the 2nd of February, proceeded to Agra on 
the 6bb, and on the 9bh reached Azimgunge. On that day he first learned 
that the Calcutta banking business bad suspended payment on the lltb 
of February. On the 10th he left for Calcutta, arriving on the lltb, 
when he proceeded to the kothi, and on that and the following days saw 
his creditors there and tried to make arrangements with them : on the 
13th there was a large meeting of them at his kothi, attended, be says, 
by 100 or 125 of them. There was another assembly of them held at 
Mr. Rutter’s office on the 15bh. The adjudication was next day. 

So that not merely did Dhunput Singh not depart nersonally from bis 
place of business with intent to defeat or delay his creditors, but on bearing 
that his firm was in difficulties, he returned from the very remote part of 
India where bo then was, and came to Calcutta. Ho did not avoid bis creditors, 
but came to confront them, and if possible arrange with them, unsuccess- 
fully as itturned out. Nothing therefore was done bvDbunput Singh himself 
[791] to bring him within those provisions of the Insolvent Act under 
which he has been adjudicated an insolvent. The act of insolvency charg- 
ed in the petition is that “ on the night of the 6th of February he closed 
“ his place of business which has since been, and still is closed, and bis said 
principal gomasta Panna Lall and other gomastas and servants departed 
" and were absent from his said place of business at No. 4, Shama Bye’s 
“ Lane aforesaid, on the 7th and 8th days of February 1893, with intent 
to defeat and delay the creditors of the said Bai Dhunput Singh Baba- 
“ dur.” The departure charged is that of Panna Lall and the other 
gomastas on tho 7th and 8tb of February, and the intent charged is their 
intent to defeat and delay tho creditors of the said Bai Dhunput Singh 
Bahadur. The question for determination on the application to revoke the 
adjudication is thus stated in the judgment of the learned Commissioner 
of the Insolvent Court : — 

" The question which I have to try is whether the act of insolvency 
alleged in the application for the vesting order was actually committed. 
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Tl 3 act ot insolvency was .lot allogod to have bean one poi-aonallv com- 
“y tl's ‘Vllegei insolvaat, bus by the head or gomasta ia 

Tbof.i° baakmg business at No. 4, Shama Uyos Dano, in Calcutta, 
ibo act of mso yoncy allegatl was that this principal gomasta and other 

fn^ath'of W 1 business on the 7th 

Rd Dliuup!t 

«« of the learned Gommi^^^ is: “in conclusion. I find 

as a facUhat on thi 7bb of February, Panna Lall. acting on behalf of bis 
master, departed from his usual place of business with intent to defeat and 

nilnn wa^ continued on the 8bh, and that 

Dhunput Smgh ratified the acts of his gomasta on bis arrival hero. In the 
result the application to set aside the vesting order must be dismissed “ 

follo^ng oo this appeal seem to be the 

It IS contended that the act of insolvency committed bv a departure 
of a trader from his place of business with intent to defeat or delay his 
creditors is one which, to constitute an act of insolvency [792] so as to 
afieot him must be a departure by the trader himself with the intent, 
harboured by himself, to defeat or delay his creditors: that it cannot ba com- 
mitted by an agont on his behalf. This contention broadly stated imnugns 

the correctness of the decision in the case of Hurruck Chand Golicha{\), 
which has been followed in different cases by members cf Itliis Court 
when sitting as Commissioners, but which lias not hitherto been consider- 
ed in the appellate Court. It was argued that this decision is not war, anted 
by the terms or scope of the section, or by the decisions in England upon 
the subject of acts of binlcruptcy. ft is further contended that this deci- 
sion cannoc be understood as liyiiig down the principle that any gomasta 
m charge of a place of business in Calcutta may commit an act which will 
so as to be an act of insolvency committed by his employer • that 
the decision must be understood as at least limited to gomastas having an 
authority and control over the business conducted by them, of some ex- 

whatever may bo the degree of authority and 
control m a gomasta necessary m order that his acts should operate as 
acts of insolvency committed by his master, Panna Lall in the present case 
did not possess it. It is further contended that even if Panna Lall could be 
held to be clothed with powers of this nature, the acts or omissions by him 
proved m this case did not amount to departure from his (or Dhunput’s) 
place of business within the meaning of the section. 

The last contention to which I shall refer relates to intent to defeat or 
delay creditors, an intent which is of the essence of the act of insolvency 
in question in the case. It is said that even if Panna Lall’s acts or omis- 
sions as proved in the case could be construed as amounting to a departure 
on his part from the place of business, still no intent to thereby defeat or 

delay Dhunput s creditors was made out on his part, or could be imputed 
to him as neoessarily to be inferred from his conduct. Further, it is said 
bo be impD8s.b e that any mteob of Panna Lall, whether proved or inferred 
could ba oonsbrucbively imouted to Dhunput so as to make it his intent’ 
And yet intent is an essential ingredient in the act of insolvency “r be 
proved agains Dhunput I shall deal with these contentions in thei^ order 

t he part of th e 9tb section with which we ara here concerned are forrrctly 
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classed as those which un'lei* bh? English Acts relate fco fche person of the 
debtor and are evidence of an inboTbion feo deprive his creditors of their 
remedy against his person. The classiticabioo of acts of bankruptcy given 
in Robson’s Bankruptcy and referred bo in the argument seems quite 
accurate in placing the acts of this nature (which are more numerous in 
the English Acts in force when our lusolvenc Debtors' Act was framed, 
than chose set out in that.\cc) in the category of acts “relating to the person 
of the debtor.” 

With respect to all of them it is the intention to depart or delay credi- 
tors which gives the fraudulent character to the act, and makes “ an act of 
bankrunbcy” (seep. 116 of Robson on Bankruptcy, 4th ed.). The manner 
in which those acts operate to defeat or delay creditors, I understand to be 
that they do deprive the creditors of their remedy against the debtor’s 
person, whatever that remedy maybe, whether by process of law or by 
ocher lawful pressure on their behalf, as for instance in the case (not one 
arising under the Indian Act) of beginning bo keep house “generally if a 
trader seclude himself in his house to avoid the fair importunity of his 
creditors who are thug deprived of the means of coramuDicabing with him, 
he begins to keep his house and commits an act of bankruptcy.” Smith's 
IMoroanbile Law, p. 570, citing Dudley v. Vaughan (1), and Gumming v. 
Daily (2). 

These cases and many others were cited in argument upon this subject 
of defeating and delaying creditors, and I think it may be affirmed that 
there is no authority in the English reports which casts a doubt upon the 
coiTecbness of the proposition, that the acts with which we have to deal 
here, and the cognate acts of bankruptcy of the same class in the English 
Acts relate to the person of the debtor himself, and that they are connect- 
ed in all the statutes with the intent to defeat or delay creditors, because 
they are such as deprive the creditors of all access to or communication 
with him personally, and by depriving them of this advantage, such as it 
is, so far defeat or delay them. 

[794] It may be, as suggested during the argument, that such acts 
were made acts of bankruptcy or of insolvency by the Legislature for the 
reason that they would only be committed by persons in insolvent circum* 
stances ; that they were for this reason chosen as convenient badges of 
insolvency, as rough and ready tests practically sufficient to take the 
place of an enquiry which could nob be summarily made : the object be- 
ing to ascertain summarily and with reasonable certainty that a state of 
insolvency did exist, showing it to be desirable that the debtor's pro- 
perty should be withdrawn from him and applied in payment of his 
debts. However that may be, they are made acts of bankruptcy or of 
insolvency of themselves, without any reference to the question whether 
the debtor is or is not actually in insolvent circumstances, save so far as 
his circumstances may guide the Court in determining whether his intent 
in doing them was to defeat, &C., bis creditors. 

I think that for the reason I have stated a departure such as is made 
an act of insolvency by the section is a departure by the debtor person- 
ally, and cannot be committed by any other person on his behalf. 

No case has been cited to show that it was ever argued in England 
that an act of bankruptcy, such as that with which we are here ooncerned, 
could be committed by an agent, unless the case of Mills v. Bennett (3). 
where the agency was that of partners, be such a case. There it 

(1) 1 Camp 271. (2) 6 Bing. 363. (3) 2 M. & S. 566. 
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was ooatended tdat the act of baokmptoy ooastituted by fcbe Euglish 

mamb 9 .-«°of"r''r committed by oaob of tbrae 

oo tht bas,l!^‘*“^‘ P® if'” °° it wbo carried 

thaT Irto Z ; ° '’“^‘“ess and stopped payment. It was held 

that as to the two other mombars of the firm who lived, one in London 

an 1 the other at a oonsiderabla distance from Gollumpton this was no 

evidence of an act of bankruptcy. This case was referred to in the case 

afZra m rf P '’ho'c the proposition was treated 

dLT 11 ? a ““‘"'■"f- (2) (to which r believe I 

iMSlZZ T question arose whether an act 

1.79SJ of baokrantoy had been committed by the plaintiff under the G Geo., 

iV, 0 . 16, s. d, ey m,i,kmg a fraudulent delivery of liis prooertv. This of 

oaur,so, belongs o a class of acts otlier than those with which wo are hero 

Trr' "'“v' ° ‘ belongs to the 

class of dispositions of property with intent to deprive creditors of remedy 

Z lol •" "" f “0 “‘1° be done by an agent with his 

Ifi h h" i'' ■ bie agent with the 

intent specified by law , thereby commits an act of insolvenov. The act 

the character of which was in question was the delivery bv the plaintiffs 
son who principally managed the business of the plaintiff in connection 
with w^ch tho question arose, of certain goods within his control at the 
time. One question in the case was whether the delivery which took 
Place wasin any case one which was within the terms of the statute: and 
lord Tenterden inclined to think it was not. But he added fseo p 277 of 
the report in Moo. and Mai.] what is material in this case. " The ques- 
tion however does not arise, for the transaction itself is not bmuqhl home 
t > the plaintiff, and it is clear that a man cannot commit an act of bank- 

hrZ/ht a f “duct of his agent." No doubt in that case if it had been 
brou^ght home to him, it would have been his act, and not merely the act 
Of the agent. 

I think the general proposition laid down by Lord Justice Brett in 
nx parte Blain, In re Sawers (3J, only affirms, and is intended to affirm 
the rule stated beforo by Lord Tenterden. “ I think a man cannot commit 
an act of bankruptcy by a particular act of his agent which ha has not 
au6hori;50d, and of which act he had no cognizance.” 

This general rule is, I apprehend, applicable in cases outside tho.se 
of the class with which we are here oonoerned, and it ssems to me abso- 
lutely to govern this ease. There are, therefore, two reasons why tho acts 
of Panna Lall in this case, assuming them to amount, so tar as he por.sonal- 
ly was ooneorned, to a departure, Ac., with intent, Ac., cannot be acts of 

Z natme nfTh“ ; ih ^ 1 °bunput Singh, The first is that 

Hhle i-h ° aots thomselyes, as described in the section, is ineompa- 

debLrr796l hfZ P “usmitted by any one but the 
debtor L796J hlmsott the departure mast be his departure, and the intent 

b's Tbo second is that a man cannot commit any 

act of bankruptcy by an act of his agent which he has notanthoriZ and 
of which aob he had no cognizance. ^•/aui.uonzea. ana 

SSd ought ^now'oQ^^rTh^ 

challengedin^h^rt of .f poeal, to be expressly dissented frZ alTbengh 


(1) 19 Ves. 539. 
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ifc has, of course, been followed In the losolveob Court since it was decided. 
I shall refer bo this coosiderabion later on. The other questions arise with 
reference to the special facts of this case. Assuming that the case of 
Hurruck Gh-md Golichi. coul 1 besupporte i, having regard either to special 
considerations affecting the class of persons whose acts were there under 
consideration, or because it has been followed in other eases and ought 
nob now to be disturbed, does this case fall within it? 

Notwithstanding the general expressions used in that decision, I think 
they must be real an i limited by reference to the facts of the case. In 
that case the gomasta stopped payment, which of course is no act of 
insolvency, shut up the place of business, locked the doors, and went 
away. Those wore the acts done. They were done by the moonio 
gomasta in charge of the business. Now it is a matter of common 
knowledge that in this country it often happens that a large busi- 
ness is carried on for years by a moonib gomasta or by a succession of 
them, in the name of principals who never are seen or personally 
known in connection with the business at all, sometimes in the name 
of family firms, the members of which are constantly fluctuating from 
generation to generation, and of which firm it is or may ba difficult to 
determine who are, at any given time, actually members. Such cases 
are getting more and more rare, but I suppose many of us who have 
practised at the bar in India have met with some. I have myself known 
of the case of a great family firm which had lasted considerably over a 
century with places of business all over India, the members of which by 
successive inheritance had come to be counted by scores. Many of the 
kothis were managed by moonib goraasbas with practically almost uncon- 
trolled authority, so far as the outside public was concerned, and whose 
office of gomasta was itself in some sense [797] hereditary and 
handed on from father to son ; that is an extreme case and is no doubt 
now very rare. Yet the great authority still sometimes entrusted to 
moonib gomastas, and the great difficulties attending the law of partnership 
in India with which the Legislature has hitherto found itself unable to 
grapple, must be taken into account, in my opinion, in considering this 
decision in Hurruck Chand Golioha's case. It is to be explained, although 
it cannot, I think, be supported, by referenee to these considerations- 
The proposition stated in the head note of the case is, I think, wholly 
beyond the scope of the decision, and I read the case as being founded 
upon Che proposition that in India, according to a practice existing m 
some classes of business, a moonib gomasta is or may be (though in a way 
not defined with any approach to distinctness by any ascertained custom) 
so completely the aZier ego of bis principal that his act in deliberately 
putting an end to the business, shutting up the house, and departing from 
the place, may be the act of the principal so as to constitute it an aot^ of 
insolvency on his part. It doe=i not lay down the conditions under which 
this anomalous authority may be possessed by the gomasta. Assuming 
that the decision, as I interpret it, can be supported, as, with great re- 
spect, I do nob think it can, the present case does nob seem to me to 
come within it. 

Fanna Lall neibber had, nor was he held out to the world as havingi 
any exceptional control or authority over the business. He was the 
gomasta of a perfectly well-known trader, who himself from time to 
time, when be came to Calcutta, superintended the business in person and, 
so far as appsars, exercised full control over it, and was known to do so. 
Everyone who dealt with the business dealt with Dhunput Singh himself 
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and knaw that ho was doins so. Whatavor may ha fcho spooial condiMons 
of authority, real or apparent. exIstinE* in the rase of somo vioonil) poinastas 
there are none shown in this case. P.inna I, all was an ordinarv managin- 
gomasta to whom no special powers or position can 1)9 attributed of any 

Ivinci. 

Then as to the question whether, supposing Panna Lall’s acts could 
be the acts of his principal, what he did or omitted to do amounted to 

a departure Trom the place of business" within the meaning of the 

Golichas cas^e and [798] in the case in 
which Wilson. J fo lowed that decision, the gomasta shut un tho place 
of business and (m pUm language) levanted, leaving tho croditors to find 
^m or his masterif they could. Tho latter case was exactly similar to 
Bnrmck Chand Golicha's. I understand Wilson. J.’s note onlv to moan 
that he followed that case, thinking himself bound to do so. 

In this case Panna Lall never left the house at 4, Shama Bvo’s Lane 
at all Theffadjoroffice was on the second floor ; when payment was 
stopped, the banking business ceased to bo transacted there ; that is no 
further payments were made. Some small business connected with ' the 
sugar factory at Tarpore continued to be transacted there; but tho chief 
business undoubtedly stopped. 

The durwans continued to attend on tho lower floor. No one was 
prevented by them or by any one from going upstairs to the qadt, tho doors 
of which remamed opon. Whether Panna LUl was present in the rooms 
of the ffade or not. on the 7th or 8th. or was wholly absent from them on 
those days, is the question to which the evidence of tho numerous witness- 
es was greatly directed. It is certain that he was, during those days 
a good deal upstairs on the floor whore he lived. Uq had no business to 
attend tom t\^Q gadi except the small business just referred to. and except 

that, after the suspension, some paymeuts in the banking business seem 

to have been made to him whether in the gadi or not. 

But it is quite clear that access to Panna Lall was not denied to any 
one who wished to see bim. and that he did see several of the creditors 
upon bis master’s business after the suspension. 

I see no reason whatever to doubt that the course taken by him 
during these days was that be saw any creditors who wished to see bim 
told them that he had no funds to meet their demands, told them that he 

expected his master to arrive shortly, begged them to await that arrival 

and expressed his belief that on his arrival Dhunput Singh would be able 
to make satisfactory arrangements with them. He neither avoided them 
nor concealed himself from them, nor was any obstacle interposed in fact 
or intention, to hinder any of them from seeing him. except so far as 
that when ho was upstairs, such of them as wished to see him had the 

r 7 »“Ql^ contemporary evidence not 

[799] depending on the recollection of a witness is referred to in the 

judgment It is the e^ry in the day-hook of Mr. Pittar of tho 7th deposed 

to by Nohin Ohundor Banerji, the clerk, who, on that day, saw Panna 

Lall with refere^e to a claim against the firm of a client of Mr. pfttar 

The clerk saw Panna Lill on the third storey, who said " until his 

anything." This is proof of access to him on 
the firm a basioess by a creditor, on the 7th. ^ 

In the voluminous evidence which has been examined before us as fcn 

the exact degree of attendance, or the absence of attendance in t^e pal on 

the 7th and 8bh, a good deal of variance exists I own fhof t ^ ® ^ 

help the surmise that until it was determined to apply to the Courttran 
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order of adjudication, but li*;tl 0 at'iention can have been paid by any one 
to the question whether or not Panna Lall was on the 7th and 'Sth of 
February sitting in the fjadi room doing nothing, or whether he was 
similarly engaged uostairs on these days. What would engage the atten- 
tion of the creditors would be the fact that they could not get payment, and 
tliat Dhunput was expected to arrive, but that it was not known how soon 
he would do so. It could not in the least atfecb their position or their reme- 
dies whether the gomasta sat in one room or in another, in his master’s 
house, nor can I suppose any of them to have thought it did, and I think 
the evidence on both sides must be looked at in this light as directed to a 
tact of no consequence in their eyes when they saw Panna Lall. It seems 
to me that what the adjudicating creditor relies on is at the outside a sort 
of constructive departure by Panna Lall, of a purely technical character. 
The finding as to the departure is : '* That Panna Lall left the business 
there is no doubt, that the business was closed there is no doubt, that 
payment stopped there is no doubt, that the books were carried upstairs 
there cannot be much doubt, and therefore I hold that Panna Lall depart- 
ed from the place of business on the 7th and 8th.” 

It was contended by Mr. Phillips that stopping the business, if mani- 
fested by outward acts, would be enough : that the closing of the business, 
in the fact that the payment was suspended, was sufficient as an act of 
insolvency and was a departure from the place of business, that if a man is 
not at his place of business, [800] bo pay, he has departed : he also, of 
course, contended that there was an actual departure of persons ; bub it 
is the argument as to the closing of the business that I wish bo adverb to. 
I think it underlies the whole case of the adjudicating creditor in this 
appeal. Stoppage of payment is treated as equivalent bo closing the busi- 
ness, closing the business as equivalent to closing the place of business ; 
and that, again, as equivalent to a departure from the place of business 
within the meaning of the section. 

In short, in another stage of the argument it was put, and I think it 
was a necessary consequence of the reasoning, that if a man continues to 
sit in his place of business, bub .stops his business and declines to speak 
to any one about his business, though he admits everyone, this is a 
departure ” under the Act. 

This would, indirectly, make the mare act of stopping payment 
an act of insolvency. It is not an act of insolvency under the Aob» 
and it was long ago held by Lord Holt in Hopkins v. Grey (1), cited in 
Blackstone, vol. II, p. 479 of the 19bh Ed., that a banker’s stopping or refus- 
ing payment is no act of bankruptcy, and by Lord Chancellor King in 
Burroughs v. Jamcneau (2) that stopping payment is no act of bankruptcy. 

Then it is argued that Panna Lall's going upstairs being a departure, 
it was also a departure with intent to defeat or delay creditors. 

It is nob safe to pronounce an opinion upon the question whether, 
had what is relied on as a departure by Panna Lall in this case been done 
by Dhunput himself, this might or might not have been a ** departure.” 
The case is not before us. If an intent to defeat or delay creditors 
were found to be established in such a case as that with which 
such acts were done by the master of the business, it may be that a 
Court might bold a departure shown, for the intent itself being proved 
aliuTtde, acts of departure apparently trivial, have been held enough to 

(1) 7 Mod. 139. (3) Moseley. 1 (3)=8el. Ch. 0». 69. 
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ooQstitute aot3 of bankruptcy. I express no opinion on this one wav 
the other, save that I think it would bo going a long way to hold it. 

The question in this place is as to PannaLiU’s intent, which is relied 

this subject. 

LaUlJ it IS clear that intent is of the essence of the act of insolvency, 
see ,e.r parts Coates, In re Skelton (l), where it was held that the omission 
in the petition to allege an intent to defeat or delay creditors was fatal 
and that such a defect was matter of substance and not of form, and 
could not be cured by amendmeub. Now even if a man could commit an 
act by an agent %y.bhoub giving iiim authority, how can he be said to do it 
with an intent which is that of the agent alone, as it must be in this case : 
fo^onfessedly, Dhunpub never knew Panna Lall was going upstairs on the 
7bh and 8tb, or had anything to do with his doing so? If tho act of the 
agent being one which can be done by an agent, as the delivery of property 
were done by the authority of the principal, then the act. and the intent 
may well be the latter s. But I do nob see how a man who neither did 
the act nor caused it bo be done, nor had any knowledge or intention 
about It. can have an intent on the part of his agent imputed to him It 
is to be observed that the intent alleged in tbe petition is not the intent 
of Panua Lall only, bub that of Panna Lall and of the other gomastas. 
a joint intent harboured by them all on behalf of their master This 
is nob noticed in the latter part of the judgment : it seems to 

materially to increase in this case, the 
difficulty of holding that one man may harbour an infcout on behalf of 
another so as to make that other responsible for it to the extent of plung- 
log his whole estate into insolvency. ^ 

But apart from this, I do not think that any intent to defeat or 
delay a creditor can be connected with what Panna Lall did. He could 

j t 1* It anxious to do so. His going 

upstairs did nob make him the less able bo pay them or affect their 

position in any way. They had no remedy against him, and recourse to 
him could nob help them. Ibis true that if he had levanted and sent 
away all the servants, such of the creditors as might desire to file suits 
might have been delayed m serving the summons. He did nob do this 
I do nob see what other act of his could have, or be supposed or 
intended to have, the effect of delaying them. We bad highly subtle 
arguments addressed bo us on tho subject, bub tbey all come back to this 
that he did nob. as ha could not. pay : that is. he stopped payment. [802] 

which would not in itself have been an act of insolvency by Dbunnut 
himself had he been there. ^ 

It is said in the judgment that possibly where an owner when he 
hoard of an act of mso yenoy by his agent came down and repudiated the 
aet. It might be arguable whether he eonid not have the vesting order set 
aside I own I do not sea how this eonid be. The aganfs acf is eithe 

an act of insolvency by the owner, or it is not. If it ig it. u 

purged by matter subsequent. It is also found that Dhunpnt ratZd the' 
acts of his gomasba on his arrival here. I am bound I think 
an opinion on this. I am unable to find in this case an, ^vrdencr:? 
ratification of Panna Lall’s acts by Dhunpub sunnosinp V u . 
rial. But it they needed snob •■atiLation,Then”were 3 thelT®' 
acts of insolvency. It is on bham alone that the adiudicaHnn^^ 

nor_wast^er_a^t^patitio^^ 

(1) L.R. 5 Ch. D. 979. 
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of aoy subsequent rabificit'on o^molating acts of insolvency incomplete 
until ratified. 

I am of opinion, bhoroforo, tliat whether the decision in Hurruck Chand 
Golieh(i .<i case (1) sliouM 1)3 overruled by now or not, the order of adjudi- 
cation in the preseub case should bj revoked. But I think that tbe decision 
ought to be now formally dissented from : it seems to me that, whatever 
interpretation bo given bo it, tbe decision is not warranted by law. I do nob 
understand the case referral to before Sir C. Jackson in 1858 as shown to 
have been decided on the same grounds as the ease of Hurruck Chand 
Golicha ; if it was, I think it ought not to be followed. Bub no argument 
or judgment in the case are before us, and I am nob clear bhat there may 
nob have appeared to the learned Judge in that case sufficient ground for 
thinking that a fraudulent disposition of property was prima facie made out. 
Hurruck Chand Golich i's case has been followed in two or three cases ; it 
is of course binding in cases which exactly fall within it. 

I think it ought bo be dissented from, on this tbe first occasion on which 
it has been challenged in appeal, for the following reasons. 1. Whether 
the narrow or tbe wide interpretation be given to it, the decision is. I think, 
against all authority to be found in the English law. 2. Even if restricted 
by a narrow interpretation, it [803] cannot be safely applied, for there is 
no guide either in the decision itself or in defined custom of trade, by which 
to determine under what circumstances the formidable powers given by 
it to a gomasta are to be attributed to him. 3. If ib is to be read in the 
widest sense as in the head note of the case, that introduces a tremendous 
change into the law of agency: an agent employed bo supervise and con- 
duct a particular bouse of business is given the power, by implication from 
that authority, to destroy it, and all the other houses of business in his 
employers’ hands, and to put his employer in the Insolvent Court without 
recall. You cannot purge an act of insolvency, if ib is completed. If the 
act of the agent is an act of insolvency on the part of the employer, I do 
nob see with great respect how the subsequent repudiation of ib by the 
employer could remedy it. 

Further, if the law established as 1 understand it to be is to be de- 
parted from in tbe case of that class of agent with no specially defined 
powers called a gomasta, I do nob see where we can stop. Ib was argued 
(as I thought with great force) by Mr, Woodroffe that if a partner cannot 
commit an act of insolvency of this nature on behalf of bis uo-partner, as 
Mills V. Bennett and Ex parte Mavor show he cannot, then surely no other 
agent can do so. The converse may be argued, too, if Hurruck Chand 
Golicha’s case be nob now dealt with. Ib may be argued that, as in dis- 
regard of English authority, it is held that a gomasta can, then surely a 
partner may also (in disregard of those authorities), be held capable of 
committing such an act on behalf of the firm. This argument was iu 
effect addressed to mein Gisborne’s case, last vacation, when tbe argument 
upon which tbe adjudicating creditor has ohiefiy relied on before us was 
addressed to me, and Hurruck Chand Golicha’ s case was relied on. This I 
think must be the case before me, which is shortly referred to in the judg- 
ment in this case. Gisborne and Co. stopped payment, one of the thres 
partners being here, the other two at home, and all the members of the firm 
were adjudicated insolvents upon grounds which upoo examination 
appeared to me to be bad. One argument in support of the adjudication 
was founded upon the stoppage of payment by tbe partner who was m 


(1) 6C. 605. 
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Caloutta and who remained hero. It was argued that tho closin-v nf ^hn 
business was a departure within tlio [804] ■^ct • in faofc -i po 

or sub-partner here can bo safo in rr>« • • ’ ^ 

mu‘s“T cr.“is arautoL-^v' 

that emXa?in7C™/: gomasta', \vl,ich is 

Mtfii— SSH“£r>=- 

classes of native firms is condaotoa may make it convenienTrnr- 

h“^;^sr ^ S'? 

1 think the adjudication m this case should be revoked 
the judgment"' of Mr Ju^lco'prgo't.^'l havfhad soroT't'" h^r 

case of H.rruok lhand GcLau, the lTe7now"7 Ld ^ 
over been made the subject of serious contention At anv ' f l 
that the mischief which may result from following what wo tbink^fn^l 
erroneous view of the law arc very grave, ani I a"ree fch.^ ^ 

and [805] unfettered bv anv judgment of a Courb^of finnni 

diction, we are bound now t^'verrula tSat 

Id this case there was not in mv nninirwn « * ,, , 

gomasta, Panna Lall, within the termsWthe statute 

even if there bad been, there is notSnf to confoo 'such In 

master Dhunpub, so as to make him liable for the nZ * 

conduct of his servant and gomast” So far f -om 

hurried down to Calcutta to meet his crcdihor^i Dhunput 

unable to provide sufficient funds and there was eon«^ 

business, there was nothing at least up to Dhunnnf- ^ ^ stoppage of 

amounttoanactof insolveLv. There wL noZn. d^T"*^^^ 

intent bo delay or defeat orarlitors All that can h« ^ff Dhunput with 

is the stoppage of business from hT nofDrovidinf 
I agree that this is not an act of i.so^rnc?^^^ 

Attorney for the appellant : Baboo Bhupendro 

Official ^Ztene^) ■. Mr. creditor aud the 

O. B. 
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APPELLATE CIVIL 

Before Mr. Justice O'Kinealy and Mr. Justice Ameer Ali. 

Kasinath Das and others {riaintij}s) v. Sadasiv 
Patnaik and others {Defendants).* 

[17tib April, 1893.] 

Aiiachvient — Civil Procedure Code {Act XIV of ss. 63, 274, cl. (c) — Rights of 

purchaser of mortgage bond at sale in execution of decree — Amendment of plaint. 

Where a parson at an execution sale purchases a mortgage bond under which 
certain immoveable property is given as collateral security for an advance, the 
fact that he has not attached under s. 274 of the Code will not aSect his right to 
have the collateral security enforced by the sale of the properties mortgaged. 

(F., 18 M. 437(438); 2L.B.B. 4(6); 135 P.R. 1908«U7 P.L.R. 1908; 18 P.R. 1909 
= 22 P.W.R. 1909=1 Ind Cas. 450 ; 37 RI. 51 ; Appr., 28 B. 153 = 5 Bom. L.B. 
892; R.. 26B. 305; 34 0.662=11 C.W.N. C80;3 But. L.T. 16 = 8 Ind. Cas. 
600: 12 C.L.J. 556 (560) = 8 lad. Cas. 79 ; 13 Ind. Cas. 91 = 22 M.L.J. 105 = 10 M. 
L.T. 503 = (19ll) 2 M.W.N. 690; U.B.R. (1897—1901) 231 (236); Cons, 14 0. 
P.L.R. 5.3 

[806] On the 27tb August 1878, the defendants 1 and 5, and the 
father of the defendants 2, 3. and 4, executed a mortgage bond for 
Rs. 6,000 in favour of one Bhagawan Sahu, ancestor of defendant No. 6, 
under which certain immoveable property was hypothecated as collateral 
security for the debt. 

Bhagawan Sahu himself died indebted to one Bisbnath Dass ; and on 
the death of Bisbnath, his representatives (the present plaintiffs) brought a 
suit against the representatives of Bhagawan Sahu, defendant No. 6, and 
one Moyna Bibee, since deceased, and in execution of a decree obtained in 
such suit on 19th November 1890, attached and in execution sale purchased 
the bond executed in favour of Bhagawan Sahu forRs. 670. 

On the 22nd December 1890, the present plaintiffs, the representatives 
of Bisbnath Dass, brought this suit against the defendants 1. 2, 3. 4, and 5, 
making defendant No. 6 and Moyna Bibee the representatives of Bhagawan 
proforma defendants, bo enforce the mortgage bond of the 27bh August 1878; 
stating in their plaint that they relinquished all interest due under the bond, 
and praying that, in default of payment of the amount of the principal due 
under the bond, the defendants might be deprived of tbeir right of redemp* 
tioo. There was, however, no prayer for the sale of the mortgaged pro- 
perties. 

The defendants hied written statements which, however, it is unoe* 
oessary to refer to owing to the view taken of the case by the Court below. 
At the hearing, the plaintiffs asked leave to amend their plaint by adding 
a prayer for sale of the mortgaged properties. This the Subordinate Judge 
refused to allow them bo do, stating that under s. 67 {a) of the Transfer 
of Property Act, the plaintiffs ware bound bo sue for the sale of the mort- 
gaged properties and that, nob having done so, the plaint should have 
been rejected ; and he, on the ground “ that the plaintiffs had asked for a 
relief to which undor the terms of the mortgage they were nob entitled, 
held that thoir suit must fail. He also dismissed the suit on a further 
ground, viz., that the plaiutiffs, haviug acquired, by their purchase of the 
19bh November 1890 the mortgagee’s right, which was an interest in 

■ Appeal from Ofigioal Decree No. 290 ol 1891 . agaiost the decree of Baboo Boloram 
Mullick, Subordinate Judge of Cuttack, dated 29th of June 1891. 
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immoveablo property, should havo attuch^^ 07.1 „f 

Euar V Gulab Eat Erishiiasami (S), avuA Bhawani 

The plaintiffs appoiilea to tho High Court 

Baboo Aani«a Smdhu Mookerjca. for tho respondents. 

shouId°bave\‘^rr;joted,r Z ‘rnrtVtSetf ' ’^rnendme^t of the plaint 
the oharaeter of the suit : and that no attaohrent under'^r sl^was 

— s' teKu^d 

menfunder%T74?rhe ^ imrve^b.r pfope^rtv 

m^nZeTbV^Lirbordi'Lf^Jut:' 

as foUowi" °' WKlN-^APr and Ameee Ali, JJ.) was 

JUDGMENT. 

This appeal arises out of a suit brought by the plaintiffs under the 

following oiroumstanoos :— The defendants 1 and 5 and the father of the 

defendants 2 ^ had on the 27th of August 1878, executed a mot tgage 

bond for Rs, 6,000 in favour of one Bbagawan Sahu, since deceased bv 

which vanous ■“moveable properties were hypothecated as a collateral 

security for the debt. Bbagawan was himself indebted to one BUhn!hK 

Upon Bhagawan;s death, the plaintiffs, who represent Bishnath^brough^fc* 

a suit agamst his (Bbagawan 3 ) representatives (defendant 6 and Ine 

Moyna Bibee, since deceased), and m execution of their decree rtn f k 

19th of November 1890 purchased the bond held by Bbagawan. They 

[808] now seek to enforce the bond in question. In paragraph 6 of the 
plaint they state as follows : — fr P ot the 

" Although a large sum would be due to us it calculation is made of 
the principal and interest of the money covered by the bond in 
there being no likelihood of the whole amount being realized from "fh« 

mortgaged property, we have relinquished the claim for interest Rnd 
brought this suit for only the principal Rs. 6,000." 

And they pray : — 

“ iEa). That it may be ordered by the Court that the dcbf^v a t j 
ants do on a day to be ffxed by the Court pay the said amount 

{Kha). That whatever interest mav be due from fh« in!*--* 1- 
suit until the date of realization of the said money un^er^ha ^ 

bond be awarded to us) ” “ (Ga) That tha co«f« fk- ^ 

to bo awarded to us." ® orfored 

Having regard to the nature of the bond and tha staf«rw . 
referred to. the object of the suit was clearly to raaliza fchA « 
by the euforeement of the bond aocordin^Io Lr 


(1)9 0 611. 


(6) 12 0. 646, 
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The defendants io bheu* wrifion statomenfes raised various questions 
of law and fact, bub these have no’- been gone inbo as the suic has been 
dismissed on two grounds, one of which cortainiyis of a somewhat pe- 
culiar character. The Subordinate Judge thinks that the plaintiffs ought 
to have prayed for the sale of the mortgaged proporbies, and as they did 
nob do so, their suit must fail. As a matter of fact the plaintiff in the 
course of bho trial prayed for the amendment of the pi'ayer. bub the Judge, 
relying ons.51, cl. (.:) of the Civil Procedure Code, rejected ^the petition. 
It seems bo us thab the Subordinate Judge has acted on an erroneous view 
of bho law. Section o3, cl. (c), distinctly provides that an amendment, so 
long as it iloos nob altorcho character of the suit, may be allowed at any 
time before judgment. The rostriebion is only as to the nature of the suit; 
the law prohibits any such amendment as would change the fundamental 
charaotor of bho suit ; for example, a plaint cannot bo so amended as to 
convert a claim basod on contract into an action on tort. But an alter- 
ation in bho relief does not alter the character of a suit. 

In the present case it does not appear that any such amendment was 
necossary, for the relief which the plaintiffs sought and to [809] which, 
in law, tiv'y wore entitled, if tho facts at issue were established, is suffi- 
ciently indicated in the statements in the plaint already set out. Section 54 
has nothing to do with the question : it refers to the rejection of a plaint 
in case it does nob fulfil certain conditions. But tboce elements are not 
present here, nor was the plaint rejected under s. 54. As we have said 
above, in our opinion the Subordinate Judge was in error in disallowing 
the petition for amendment. Tne second ground on which the suit has 
been disallowed may be summari^^ed as follows ; — Tne Subordinate Judge 
thinks that as the plaintiffs claim to have acquired, by their purchase of 
the 19th of November 1890, tho mortgagee's right, which is an interest in 
immoveable property, aud as the mortgage bond was not attached under 
s. 274 of the Civil Procedure Code, the plaintiffs’ suit must fail. 

The point in question was directly raised and decided in the case of 
DebiVulm Kiimar Mandel v. Rup Lall Dass (1). where it was held that an 
abbaohmenb under s. 274 was not necessary to make the sale of a mort- 
gage bond carry the lien as well as the debt. The Subordinate Judge has 
relied, however, on the case of Srinalh Dull v. Gopal Chundra Mittra (2) 
and certain cases of the Madras and Allahabad High Courts. The Calcutta 
case referred to does not go further than this, that non-compliance with 
the provisions of s. 274 in the case of a mortgage bond was an irregularity 
sufficient bo justify the sale being set aside. As their Lordships of the 
Judicial Ooramittee have often laid down, if the Court has jurisdiction, a 
mere irregularity will not affect the rights of the parties. But Baboo 
Karuna Sindhu Mookerjee argues that failure to attach under s. 274 is 
more than an irregularity; that in fact it vitiates the sale and conveys no 
right whatsoever to the purchaser in the collateral security. No doubt 
the Madras and Allahabad High Courts have gone to that extent. 
as at present advised, we are not disposed to take a different view of th® 
law from that taken in Dchendra Kumcir Mandel v. Rup Lall Dass (I/* 

Tho question, however, remains, What was sold? in other words, was 
it the bond or was it the debt ? The endorsement on the back [810J of 
the bond, dated the 6th of December 1890, furnishes little or no indication, 
and the question can only be answered by a reference to tho 
proceedings which culminated in the sale of the 19bh of November 1890- 
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If the bond was sold, we think, following the case of Debendra Kamar 
Mandely, Rup Jjall Das$ (1), the non-attachment under s. 274 would 
not affect the right of the plaintiffs to have the collateral security enforced 
by the sale of the properties hypothecated. The order of the Subordinate 

Judge is accordingly set aside and the case remitted to him to be dealt 

with according tolaw. Costs to abide the result. 

Appeal alloived. 
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Before Mr. Justice Tottenham and Mr. Justice Ameer Alt. 


Mohitjddin and another (Defendants) v. S.wiDUDDiN alias Nawad 
Mean and another (Plaintiffs).* [3rd March. 1893.] 

Bightof suit— Civil ^ocedure Code {Act XlVof 1882). ss. 30. 539— Religious endowment 

— Removal of sajjadanashio — Contentious and 7u>n-eonte)ttious cases Act XX of 1863 

—Mahomedan law— Rule that remuneration of mutwalli should not exceed one-Unth 
of income of endowment— SajjadacashiD. position of. 

Section 639 of tbe Code of Civil Procedure applies both to cootontious and 
noD-oonteotious oases. 

Tbe deoisioa of Bast and Weir, JJ., in Subbaya v. Krishna (2) approved. 

The interest required to enable a parson to sue under that section must be an 
existing one, and not a mere contingency : tbe mere possibility of an interest or 
the mere possibility of succession to tbe managership of the properties concerning 
which tbe suit is brought is not sufficient to give a right to sue. 

The right to worship of each worshipper in a Mahomedan mosque or religious 
endowmsot is an independent right wholly irrespeotive of the right of the other 
worshippers, and.^herefore, non-compliance by a worshipper with the provisions 
of 8. 80 of the Code of Civil Procedure does not affect a suit for the removal of 
a trustee of a Mahomedan endowment. 

[811] Jan Alt v. Ram Nalh Mundul (3). Jawahra v. Akbar BusainU) 
Lutifunnissa Bibi v, Nazirum Bibi (5) and Xafart/ab Afi v. Bakktawar Singh (6) 
referred to. 

Tbe rale of Mahomedan law that tbe remuneration of a mutwalli should not 
exceed one-tenth of the income relates toeucb managers or 7nutwallis as have no 
beneficial interest in the usufruct of the endowed properties, or are stangers to 
the endowment. 

Taking into consideration tbe nature of the institution, the obaracter of the 
grant, and the position of the sajjadanashin, tbe rule was held not to apply to the 
Sasseram khankah. 


20 A. 46=. 17 A.W.N. 2t0; 24 G. 418; 2 C.L.J. 431 f44lK R., 6 A.L J. 632 (6341 • 
21 B. 48 (61); 24 C. 385 ; 27 0. 674 (680) ; 17 M. 462 (466) (P.B.) ; 2 C.L J. 4W 
(468),] 

This suit, was brought for the removal of the defendant Shah Mohiud- 
din Ahmed, the sajjadanashin of the Sasseram khankah and the muttualli 
of the Moulabagh wakf in Arrah, from his office on the grounds of mis- 
•oonduot, breach of trust, misapprooriation, and general mismanagement of 
the trust properties. The facts of the case material for the purposes of 
this report are as follows : — 

The Sasseram khankah was founded by Shah Kabir Dervish in the 
• early part of tbe last oeotury, and from time to time Mahom edan Sovereigns 

• Appealfrom Original DeotM, No. 193 of 1891, against the decree of J.G. Charles' 
Esq., District Judge of Shafaabad, dated tbe Sth June 1891. ^naries, 

(1) 19 0. 646. (2) 14 M. 186. (3) 8 C 82 

W 7 A. 178. (6) 11 0. 33. (6) ? A. 497 
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and Cbieftains made grants of properties for the maintenance of the in- 
stitution and the support of Shah Kabir's descendants. The first Im- 
perial grant to the kkankah was made by the Emperor Farrukhsyar in 
1717, -and included a large number of villages known as the Farrukhsyari 
properties. Subsequently other grants were made by various Chieftains 
and Nawabs, and in 1762 Shah Alam II, endowed the khankah with several 
other villages, and under that grant 281,000 dams from pargana Sasseram 
in Bihar, which were tantamount to Rs 3,000, were “granted as altamgha 
inam to the holy Saint Sheik Kiamuddin for the expenses of travellers 
and comers to be enjoyed by him, generation after generation, and des- 
cendant after descendant.” In 1765 this grant was confirmed by a per- 
wana granted by Nawab Nazimuddin Ali Kban which showed the objects 
of the grant as follows : — 

“ The profit (of those villages) he shall apply to the expenses of the 
khankah and to his own necessary expenses, and continuously make 
fervent prayers for the prosperity of the kingdom.” 

[812] Shah Kabir Dervish was succeeded in his office by his son 
Shah Kbululullah Shah Kiamuddin, to whom reference is made in the 


grants, being the fourth in descent from the dervish. 

In the early part of the present century the office of superior of the 
Sasseram khankah devolved upon one Shah Kalimuddin Ahmed, sixth 
in descent from the founder of the institution, Shah Kabir Dervish. Shah 
Kabiruddin Ahmed had two brothers, Shah Eakiruddin Ahmed and 
Shah Najmuddin Ahmed. Shah Fakiruddin Ahmed died in Shah Kali- 
muddin Ahmed’s lifetime, leaving a son, the defendant Shah Mohiuddin 
Ahmed, who was nominated by Shah Kabiruddin as his successor, and 
who accordingly, upon the death of Shah Kabiruddin Ahmed in 1864, was 
installed in the office and was recognized by tbe Government as the saj- 
jadanashin of the endowment. The plaintiffs were the grandsons of 
Shab Najmuddin Ahmed. 

Shortly after his succession to the office of sajjadanashin in the year 
1865, the defendant became involved in a protracted litigation with one 
Shah Ahmed Hossain, who brought two successive suits against Shah 
Mohiuddin to oust him from his office. In both these suits tbe defend- 
ant appears to have been successful. In 1875, however, the Government 
of Bengal ousted him from the office of sajjadanashin, took posses- 
sion of the properties and placed them in the hands of local agents, 
allowing to tbe defendant a stipend of Rs. 150, which was subsequently 


raised to Rs. 300. On this occasion the defendant seems to have been 
restored nominally to his office of sajjadanashin, but without any voice 
in the administration of the properties or the trusts connected therewith. 

In 1884, the defendant Mohiuddin brought a suit against Government 

for recovery of the properties taken possession of by Government, and 
for restoration substantially to the posii>ioa of sajjadanashin, and on 
13th March 1885 obtained a decree in the first Court, which was upheld 
in appeal by the High Court in August 1886. The effect of this decree 
was to give tbe defendant the uncontrolled possession of the FarrukhsyaW 
properties, which were regarded as devoted to religious purposes, includiilS 
the maintenance of the Superior and his family; as regards the Ala® 
Shahi properties, the trusts of which were held to be of a more or le^ 
secular character, he was declared bo have them restored to him [8131 sub- 
ject to the control of Government under Reg. XIX of 1810. In exeoubipnP 
this decree the defendant obtained possession of the properties 
in February 1887, but actual possession, at least so far as the Alam Sha 
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properties were ooDcerned. was not obtained until April 1889. Until 
then the Alam Sbahi properties were under the exclusive control of the 
local agents, and the defendant was allowed no voice in their administra- 
tion. The Commissioner s letter, dated the 7th March 1889. sets out very 
clearly the facts m connection with this matter. After describing the 
circumstances leading up to the decision of the High Court, and referring 

of J810. in paragraph 10 he described the 
dithculby of the defendants position, and in paragraph 13 he eonchidod 
as follows : — 

“ If the Board are of opinion that the control of this endowment be 

carried out under a system of less direct interference in detail. I would 

propose that the sajjadanaskin be required to submit each year a budget 

to be approved by the Boyd, and that audit of his accounts be made 

quarterly by the Board of local agents, presided over by the Sub-divisional 

Oflicer. and that, in the event of any abuses coming to the notice of the 

local agents, they be empowered to address the sajjadanashin through 

their President with a view to their removal. Further direct interference 

on their pyb does nob seem required, nor could it, I think, be insisted 
upon legally. 

Oo tbe 18th of April 1889 the Board of Revenue adouted the 
Oommissionar s recommendation, and wrote as follows : 

In reply I am to say that the Board agree with you in the views you 
have expressed regarding the relations of the Board and the local agents with 
the sajjadanashin and the nature of control which the Board are intended 
to exercise. So long as the income from the endowment is expended on 
purposes in accordance with the wishes of the original donors the Board 
think that a reasonable discretion should be left to the managing trustee 
and that the local agents should nob interfere in matters of details. 

“ It follows that in the opinion of the Board, the budget framed bv 
the sajjadanashin should be accepted, and for the future the Board 
consider that the scheme suggested in the 13bh paragraph of your letter 
under aoknowledgmenb will provide as much supervision as is necessary.” 

As to the Moulabagh properties, it appears that in the year 1833 two 
Mahomedan ladies by a wak/nama endowed certain lands' and premises 
known as Moulabagh situated in the town of Arrah for various religious 
and charitable purposes, appointing Shah [814] Kabiruddin Ahmed as 
mutwalli thereof, and providing that upon his decease the ofBco should 
devolve upon his heirs and ‘ persons standing in his place.” The plaint 
except m the first paragraph, contained no soecific reference bo the Moula’ 
bagh endowment. Admittedly no leave was obtained in respect of thesfi 
properties under s. 18 of Act XX of 1863. The plaint, however, contained 
an endorsement by the Advocate-General to the effect that he consented 
to the iDsytutiOD of the suit which apparently referred to both the Sas 
seram and the Moulabagh properties. 

i-u charged the defendant with various breaches of trust on 

the basis of wbyh they prayed that he be removed from the office of ^i 
walk &ad si^jadanashin as being unfit therefor ; that his son Moyinu^Tn 
who was joined as a defendant, be removed from his office of managt as 
having been appmnted without authority; and that the plaintlff No 1 
be appointed mutwalh They also asked that a scheme be framed 

ha^h ° fcwo endowments of Sasseram and MoX 

byh. The charges alleged were misconduct in the performance of tho 
religious duties oonueeted with the trust ; breach of true” iralloliug 
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buildiogs to fall into disrepair; and misappropriatioD and general 
mismanagement. 

The defendant Shah Mohiuddin Ahmed joined issue with the plaintiffs 
on every allegation of fact, and contended that the plaintiffs had no right 
to institute the suit, and that the permission given to the plaintiffs tras 
not regularly granted. He also stated that the plaintiffs had no right or 
interest in the Moulahagh endov^ment, and were, therefore, not entitled 
to maintain the suit in respect of that property. 

The material issues, the second, third, and fourth, were as follows: — • 

“ Was the sanction accorded to the plaintiffs to institute this suit 
rightly given ? 

“ Are the allegations of misconduct and misappropriation made by the 
plaintiffs true ; aud if so, do they constitute valid grounds for the removal 
of the defendant No. 1 from the post of sajjadanashin of the Sasseram 
endowment and the mutwalli of the Maulabagh property in Arrah? 

“ In the event of the third issue being decided in the plaintiffs’ favour, 
is tbe plaintiff No. 1, under all the circumstances of the case, a fit and 
proper person to be appointed sajjadanashin and mutwaUiT’ 

[81S3 Tbe District Judge held that tbe plaintiffs bad not ouly aright 
under the law to institute tbe suit, but that tbe sanctions granted to them 
by the Court under s. 18 of Act XX of 1863, and by the Advocate* General 
of Bengal, were valid and sufficient, and that no further sanction under 
s. 30 of the Civil Procedure Code was necessary under the law. He decreed 
tbe plaintiffs’ claim, and directed that tbe defendant Mohiuddin should be 
forthwith dismissed from the office of sajjadanashin of the khankah at 
Sasseram and from that of mutwalli of the Moulabagh endowment, and 
appointed plaintiff No. 1 as bis successor. 

The defendant Sbah Mohiuddin Ahmed appealed to the High Court. 

The Officiating Advocate-General (Mr. J, T. Woodroffe), Mr. 0. 
Gregory, Moulvi Serajul Islam and Moulvi Mahomed Ishfak, for the appel* 
lants. 

Mr. G. P. Hill, Moulvi Mahomed Yusuf, Baboo Saligram Sirt^h, and 
Moulvi Sped Shamsul 3uda, for the respondents. 

The following cases on the points in the case material to this report 
were referred to in the course of the arguments : — 

Jan AH v. Ram Nath Mundul (1), Dhurrum Singh v. Eissen Singh (2), 
Lutifunnisa Bibi v. Nazirun Bibi (3), Zafaryab Ali v. Bakhtawar 
Singh (4), Jawahra v. Akbar Husain (5), Wajid Ali Shah v. Dianat-ullah 
Beg (6), Fakurudin Sahib v. Ackeni Sahib (7), and Suhhaya v. Krishna (8). 

The nature of tbe arguments appears from the judgment of the Court 
(Tottenham and Ameer All, JJ.), the material portion of which (after 
stating the facts) was as follows : — 

JUDGMENT. 

The Advocate-Geoeral, who appeared for the appellants, contended 
in the first place that tbe plaintiffs have no right to bring this suit in 
respect of the Moulabagh endowment, and that tbe suit as regards both 
the endowments was bad. inasmuch as leave under s. 30 of the Civil 
Procedure Code was not obtained. He [816] further oooteuded that 
8. 539, under which the conseut of the Advocate-General had been obtained 


(1) 8 0. 32. (2) 7 C. 767. (8) 11 0. 33. 

<4) 6 A. 497. (5) 7 A. 178. (6; 6 A. 31. 

(7J 2 M. 197. (8) 14 M. 186. 
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in respect of both the endowments, did not apply to a contentious proceed- 1893 

ing, and in support of the last contention he has relied upon the Maroh 3, 

reasoning given in the judgment of Ayyar, J., in the case of Subbaya 

V. (1), who dissented from the other Judges, No doubt, as pointed Appel- 

out by Ayyar, J., the wording of s. 539 is in many respects analogous to LATE 

that of the English Act known as Lord Romilly’s Act (52 Geo. HI.. Cap. OlVIL 

101). But it must be remembered that in Lord Romilly's Acta special * 

and so-called summary proceeding by a petition is provided for. which 20 C. 810. 
has been held not to be applicable to contentious proceedings. In 
England there has always existed a proceeding by information of 
the Attorney-General, which proceeding is left untouched by Lord 
Romilly’s Act. There is no reason to suppose that the Indian Legis- 
lature under s. 539 intended to provide for non-contentious cases, 
leaving contentious oases wholly unprovided for. It is clear that were 
we to restrict s. 539 to coo-contentious cases, a large number of trusts 
of a public, charitable and religious nature not covered by Act XX of 1863 
would be left wholly unprovided for. We have therefore no reason to 
differ from what was held by Best and Weir. JJ., in the case of Subbaya 
V. Krishna (1), and are of opinion that s. 539 is not so restricted as is 
contended for by the Advocate-General. Nor do we think that the present 
suit is bad on the ground that the provisions of s. 30 of the Civil 
Procedure Code have not bean complied with. Since the judgment in the 
case of Jan Alt v. Ram Nath Mundul (2), and the case of Lutifunnissa 
Bibi V. Nazirun Bibi (3), there has been a material alteration effected in 
the section, and we think that the reasoning in the Allahabad cases (4), 
showing that the right of worship of each worshipper in a Mabomedan 
mosque or religious endowment is an independent right wholly irrespective 
of the right of the other worshippers, is correct. We think that, 
having regard to the cases last referred to and the general provisions of 
the Mabomedan Law, it is difficult to say that the present [»17] suit is 
bad owing to the plaintiffs not having joined in the suit the other wor- 
shippers, or nob having obtained leave in accordance with the provisions 
of s. 30. 

The question remains — Have the plaintiffs any such interest in 
the Moulabagh endowment as would entitle them to join in the present 
action a claim in respect of those properties ? 

Mr. Hill contended that, under the terms of the wakfnama creating the 
endowment, the succession to the tauliat of the Moulabagh wakf follows 
that of the Sasseram endowment : in other words, to use the language of 
the District Judge, it was a subsidiary endowment to the principal one at 
Sasseram, and that being so, the possibility of either of the plaintiffs being 
appointed to the oflBce of sajjadanashin of the khankah at Sasseram, 
gives them a right to maintain this suit. 

Thera are two answers to this argument equally fatal to the plaintiffs’ 
claim in respect of these properties. First, the mere possibility of an 
interest or the mere possibility of succession does not and cannot give a 
right to the plaintiffs to sue for those properties under s. 539. As we read 
the section, the interest must be an existing one, and not a mere 
contingency. Secondly, it is by no means clear from the terms of the 
deed of endowment that the succession to the tauhat of Moulabagh follow 

(1) U M. 186. 

( 8 ) 11 0 . 88 . 
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the succession to the office of the sajjadanashin at Sasseram. The words 
in the deed are as follow : — 

“The said mutwalli and his heirs and those standing in his place 
should themselves or by deputation of some trustworthy person perform 
the aforesaid duties according to their wishes, and aopropriate the 
produce thereof for the expenses mentioned above, and in the adminis- 
tration and management thereof thev should act according to my wishes, 
and keeping the attainment of eternal reward in view, they should dis- 
charge all duties, and leave none of the instructions unattended to, so that, 
by the continuance of these charitable acts, the good reward may be 
attained. Therefore we give in writing these few lines in the form of a 
deed of endowment {wakfnamn) and deed of trust itauliatnama) , that it 
may be of service when necessary.” 

Had the succession been given to the successive sajjadanfishins of 
Sasseram. the word "warisan” would seem hardly necessary. The [818] use 
of the word warisan ” in the deed would lead to the inference that the 
donors did nob contomolate a succession exclusively confined to the mode 
of succession followed in the Sasseram endowment. It might so bappeu 
that any one of the sajjadanashins might die leaving only a female heir, 
who would, in consequence of her sex. be disqualifiel to hold the office of 
sajjadanashin, and yet be perfectly comoebent bo holi the office of mut- 
walli of the Moulabagh endowment. 

Again, from the nature of the ceremonies nrovided for by the wakf- 
nama of 1833, it would seem that the Monlahagh endowment is a Shiah 
rather than a Sunni institution, and it may so happen that any one of the 
sctjj adanashins of the khankah, which in the main is a Sunni institution! 
might nob feel inclined to carry out bo the full extent the ceremonies 
usually performed in a Shiah institution. This circumstance also in- 
dicates the difficulty of regarding the Sasseram and Moulabagh endow- 
ments as so intimately connected as to give to any person interested in one 
an interest in the other. We think that the plaintiffs have not succeeded 
in showing that they possess any interest in the Moulabagh endowment 
such as would entitle them to join in this action a claim as against it. 
The suit, therefore, in so far as it refers to the Moulabagh properties, 
must stand dismissed, and consequently we express no opinion on the 
merits of the various allegations made, in the course of the trial, regarding 
the management of that trust. 

We now come to the Sasseram endowment. As nremised alreadyi 
the endowment owes its origin virtually to the grant made by the Emperor 
Farrukhsyar in 1817. 

In the year 1836 the British Government brought a suit for the 
resumption and assessment of the Farrukhsyari properties, which was 
dismissed in June 1836. About the sams time another suit was brought 
for the resumption of the Alam Shahi properties. The Government was 
successful in this suit, and a decree was made in its favour on the 27th 
of February 1837. At this time Shah Kabiruddin was the sajjadanashifl 
of the endowment, and accordingly on the 24fch of November 1840 » 
letter was written by the Secretary to the Government of Bengal to the 
Secr^ary to the Board of Hevenue regarding the disposal of the resumed 
[819] lands. Paragraph 3 of that letter is to the effect that the Govern- 
ment waives its right under the resumption decree to the resumed lands, 
and the lands are allowed to remain as before attached to the 
endowment. 
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Oa the 22iid February 1842 there was a further communication 
from the Government of Bengal to the Board of Revenue in respect 
of this endowment. Paragraphs 4 and 5 of that letter are important 
and have a material bearing on the present case. They are as 
follows : — 

“ His Lordship agrees with the majority of tbe Board, upon a full 
reconsideration of the case and of all the documents submitted, “that this 
institution is subject to the control of the local agents under the provisions 
of RsS> XIX of 1310, and that it is conseQueotly within the power of 
Government to institute such enquiries and to frame such regulations as 
it may deem necessary for the due administration of its funds,’ and 
accordingly it is pleased to direct that no time be lost in carrying the orders 
of the 24ch November 1840 into effect. 

“As a supplement to those orders His Lordship further directs that 
those portions of the lands which anpertain to the valid grants unresumed 
by the resumption Courts be assigned to the sail adanashin, so long as he 
may be allowed to continue in charge of the wakf, as his personal remune- 
ration for the duties performed. No enquiry need be made at present 
into the extent and assets of these lands, and no account need be rendered 
by the saijadanashin of the income derived from them or to the mode in 
which that is expended. But a distinct list of the villages so assigned 
must be kept on record." 

Apparently from that time until his death Kahiruddin managed the 
properties in accordance with the views expressed in the letter of February 
1842. Apparently also the Government drew a broad line of distinction 
•between the two sets of properties, and that distinction was clearly 
, recognized in the judgment of the First Court in the suit of 1884 as well 
aia in the judgment of the High Court on appeal. 

Mr. Hill contendel that the Government had no power to make that 
distinction or to lay down any such rule as is contained in paragranh 4 of 
•that letter, because, he said, not having resumsd the proparbies covered by 
the Farrukhsyari grant, it had no nower to widen or vary the purnoses 
pointed out in the original trust, and that the defendant was guilty of 
•breach of trust in not submitting any account of the income accruing from 
the Farrukhsyari [820] properties and in taking what remained after 
tbe performance of the purely religious trusts. 

From the year 1842 up to the year 1875, when the Government oust- 
-ed the defendant, no question seems to have been raised as to the com- 
petency of the Gjvernmenb to lay down the rule in question. The High 
-Court followed that rule, and in directing the restoration of the properties 
to the defendant, gave their directions in accordance therewith. 

“It would thus appsar," said the lesrned Judges, “ that in 1842 the 
sajjadanashin, Shah Kahiruddin Ahmed, had the management of the khan- 
kah properties subject so far as the resumed prooerties were concerned, to 
the control of the local agents and the Board under Reg. XIX of 1810, but 
as regards the unresunaed prooerties he was allowed to enjoy the income 
thereof without rendering accounts." And again “ on the 2nd March 
1849, on tbe recommendation of the Board, the control of the Local 
Authorities on tbe part of Government over the Sasseram endowment was 
withdrawn : Government at the same time reserved the right of interfer- 
ence at any future time in case of abuse or misappropriation of the trust 
The whole of the endowment prooerby appears, then, to have been made 

over bo the sajjadanashin and bo have remained in his uncontrolled pos- 
•session for 15 or 16 years." • . 
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And in p. 164 of the pap6r-book the following words are found: — 
From these papers it would appear that the plaintiff only submitted 
accounts with reference to the property in Schedule B, and that he all alon^ 
treated the other properties as they were ordered to be treated under 
paragraph 4 of Government letter, dated SSnd February 1842.” 

Matters thus continued until 1875, when the defendant was ousted 
from possession. It seems to us too lata to consider whether the Govern- 
ment had or had not the power to lay down a rule which the High Court 
stated and adopted in so many words in their judgment of the year 1886. 
Even had the Government acted ultra vires, the long course of practice 
would, in our opinion, be a sufficient justification on the part of the defend- 
ant in not rendering any account in respect of the unexpended portioo 
of the income arising from the Farrukhsyari properties. 

The defendant is charged in the plaint with having misappropriated the 
Rs. 20,000 paid to him by Government ; but, as will be seen later, he never 
received any portion of this sum. Nor is the [821] allegation correct that 
he appointed his son as manager on a salary of Bs. 50 from the Alam 
Shahi properties to the detriment of the trust, for, as a matter of fact, the^ 
appointment was made by the local agents. 

But it has been strongly urged by the learned Counsel for the plaintiffs- 
that, as mntwalH, che defendant was not entitled to more than one-tenth 
of the income, and that as he has admittedly taken more, be is guilty of s 
breach of trust. And this view has been accepted and endorsed by the 
Judge in the Court below ; and it forms one of the grounds upon which hO' 
has directed the defendant’s removal from his office of sajjadanashin. In 
our opinion, even had the rule of one-tenth relied upon by the plaintiffs 
Mferred to an endowment of the kind in question, the rule laid down by 
Government, affirmed by the High C-urt, and acted upon for a number of 
years, would have furnished a sufficient defence against removal on the 
ground of breach of trust. It may furnish a ground for admonition but 
not for dismissal. 


The rule of the Mahomedan Law that the remuneration of a mutwalH 
should not esoeed one-tenth of the income, does not seem to us to have 
been rightly apprehended in the Court below. It relates, as we under- 
stand it, to such managers or mutwallis as have no beneficial interest in* 
the usufruct of the endowed properties or are strangers to the endowment. 

For example, where a wak/ is created and no mutwalli is appointed 
or no provision is made for his allowance, the Kazi is directed, in making 
the appointment or in fixing the allowance, not to allow the stipend to- 
exceed one-tenth of the rents and profits of the wak/ properties. But this- 
provision does not and cannot apply, from the nature of the institution 
and the position of the sajjadanashin in relation to it, to the endowment 
in dispute. In considering this question, we have to bear in mind thfl’ 
character of the person to whom the grant was made, the nature of ths 
institution of which he was the founder, and the rites and ceremonies' 
connected therewith. 


Richardson defines a khankdh, sometimes also called a khangah, to 
mean a monastery or religious structure built for the Eastern Sufis, or der- 
vishes. Meninski defines it thus : — “ domus propter Deuin extrucla in uswm 
sophorum aut religiosorum, ccenobiumr And [822] in the Burham (a Ver- 

sian dictionary of great repute) and Afa/aZts-uZ-ilan/Sn (a work desoribiog 

the tenets of the Sufis) it is defined as a place where dervishes and other 
jokers after truth congregate for religious instruction and devotional exerciser 
These khankaks exist in all parts of India and, so far as oan be gathered 
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from fehe works relabiog to them, bave come into existence under the fol- 
lowing circumstances A dervish or a Su/i of particular sanctity has 
settled in some locality; so long as be has not attained sufficient importance, 
his place of abode is called a takia or aslatia, according to his position in 
public estimation. His pious life and teachings attract public uotice, 
disciples gather round him. and a place is constructed for their lodgment, 
and the humble takta grows into a khankah. After his death his grave 
becomes a shrine and ao object of pilgrimage, not only for his discinles, 
but for people of distant parts, both Hindus and Mahomedans. The 
process of development indicated here is observable in the very khankah 
which forms the subject of dispute in the present case. As has 
been pointed out in the case of Piram Bibi v. Abdul Karim h), 
these dervishes professed esoteric doctrines and distinct systems of 
initiation. They are mostly Sufis or Eastern mystics. Some of them 
were followers of Mian Roushan Bayezid, who flourished about the time 
of the Emperor Akbar, and who had founded an independent esoteric 
brotherhood, in many respects differing from the Sufis, in which the Chief 
or Pir occupied a peculiarly distinctive positiou. So long as he lived the 
founder himself was tbe sajjadanashin, “the ooe seated on the prayer 
mat ; ” in other words, tbe Chief or Superior. After his death some one 
among his heirs, indicated by him as qualified to initiate the murids into 
the mysteries of the tarikat or holy path, succeeds him in his office of 
sajjadanashin. He is not only a mutwalli but also a spiritual preceptor, and 
in him is supposed to continue the spiritual line iSilstlla). There are abund- 
ant indications on this record that this is exactly the case with the khankah 
of Sasseram. Shah Kabir was. as hie title shows, a dervish, and from tbe 
evidence of the defendant it is clear that tbe doctrines supnosed to be 
inculcated by these men are, as he calls it, of tassaicuf or sujiism. We 
have dwelt so far on tbe C823] character of the institution, in order 
to show how materially it is connected with tbe personality of the sajja- 
danashin or Superior. He is an integral part of the institution an i the 
central figure, so to speak, therein. Its existence depends on his perso- 
nality. This is evident from the very terms of the grant in question — 

■‘That one lakh of dams, which is tantamount to Rs. 1,197 of Impe- 
rial coin, shall remain a grant from Purgana Haveli, Sasseram, in tbe 
Province of Behar for tbe expenses of the khankah of Sheik Kabir Dervish, 
from the season of tbe rabi Y until ” (year of horsed as inam, as per 
specification given. It is required that tbe highborn, noble and illustrious 
scions, the noble amirs, the clerks of affairs, the jagirdars and kuraris 
of present and future times, shall leave those dams to be enjoyed by him 
generation after generation and descendant after descendant, and consider 
it in every respect and by all means as an item of the remission and 
exemption." 

The gramt no doubt is to the khankah, but the enjoyment is given to 
tbe dervish and bis descendants, generation after generation. Tbe works 
they have to perfoi'm, and the disciples they bave to maintain, are all 
part and parcel of their own selves. The Ors, the Fatehas, etc., are 
of their deceased ancestors. It was this view which was practically en- 
unciated by the Government in its letter of the year 1842. aod subsfcan- 
tially reiterated by the High Court in its judgment. Again, from the 
nature' of things it would be impossible to spend more than a certain 

amount for the various religious purposes which, admittedly, ought to be 
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performed in the kkankah, the imambara, and the masjid, or in respect 
of the students who live there. Tpere is no provision for accumulation, 
and in the absence of any sufficient evidence to show that the rites and 
ceremonies have not been prooerly performed, there is nothing in the 
Mahomedan L^w which warrants our saying that in taking the balance 
of the income for his mrintenance and the noaintenance of his familv and 
relatives, the defendant committed a breach of trust such as would justify 
his removal. 

It wa.^ stated that the defendant starved the religious trusts in order 
to live in afliueoce. The fact of his living in affluence seems to us beside 
the Question. If the defendant wilfully neglected to perfrotn the 
duties which ware incumbent on him, and misappropriated the amounts 
which ought to have been suent [824] in the performance of those ceremo- 
nies ; if he starved the students or turned any of them out for the purpose of 
increasing his own allowance, in that case no doubt the ouestion of mal- 
versation would arise. But, as we said before, though there is a general 
allegation that the Urs and Fatehas, 6tc., are not performed, and other 
religious duties are neglected, the evidence on this point is meagre, unsatis- 
factory, and unreliable. No respectable Mahomedan of Sasseram, no 
member of the family, who undoubtedly was in a nosition to speak to the 
performance or non-performance of these ceremonies, has been called. The 
two men who have spoken to the non-performance of the Urs. have contra- 
dicted themselves so materially, and their evidence is so vague that little 
reliance can be placed upon it. The plaintiff, who was exeentionally in a 
position to depose to these facts, has carefully abstained from giving 
his evidence. On the other band, there are a number of witnesses 
who speak to the due performance of those religious ceremonies. From 
the Farrukhsyari grant a few students who learo by rote the Koran 
are maintained. This appears to have been the case for some years 
past. Other branches of learning are taught in the madrassa, which 
is supported with the income of the Alam Shahi properties. None of 
the Koran readers are called to say that thev are starved, and there 
is no evidence that any one of them was wilfully turned out with the 
object of appropriating so much of the money as used to be soant on 
him. Taking into consideration the nature of the institution, the cha- 
racter of the grant, and the sajjadanashin's position, we are clearly of 
opinion that the rule of one-tenth does not apoly to this endowment; and 
having regard to the total absence of any reliable or satisfactory evidence 
that any of the religious ceremonies have been neglected or ** starved,” it 
is impossible for us to say that the defendant was not justified in appro- 
priating for his own maintenance and that of his familv the balance of the 
income of the Farrukhsyari properties. When the Government was in 
possession of these properties, an allowance of Rs. 100 seems to have 
been made for the performance of these ceremooies. There is no evidence 
that the sum spent by the defeudaat, which is considerably more, is iO“ 
sufficient. So far therefore as this particular charge is ooncsrnad, we musl*' 
hold against the plaintiff. > 

[825] (After dealing with the evidence on the other charges made 
against the defendant, and finding they were not proved, the judgmeo^ 
•continued) : — •• 

Therefore, so far as the specific charges attemptel to be established 
to make a case for the removal of the trustee are concerned, they,' in oo* 
opinion, have failed signally. Bv.m :f this Court was in a position to 
remove the defendant from his position as sajjadanashin, independently 
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of his seoular duties as mutwalli, there does not appear to us to be any 
evideuoe tending to show that the lower Court was right in appointing 
the pUmtift in his plaoe as sai;adanashin. As we have already noticed, 
the office of sa,]adanasht,i^ that of a spiritual preceptor, and as such, nc 
doubt h^e ,s in charge of the properties oonneeted with the institution of 
whioh he is the Superior. He has certain spiritual duties to perform. 
In him the spiritual line of his ancestor, the founder of the institution, is 
continued. He teaches his murids the doctrines which are sunposed to 
be oommunioated to the disciples of the saint. Besides knowing the 
tenets and rules of his religion, ho has presumably to know something of 
those doc rines and the rules of initiation. There is no eyidenee in this 
case that the plaintiff is a murid of the present sajjudcmaskm. or of any 
other person competent to teach him those doctrines. There is no eyidenee 
that he has any knowledge such as would qualify him to make murids or 
disciples. Admittedly ha has no knowledge of Arabic. No ground is 
shown in the lower Court’s judgment, or unon the evidence, for 
holding that the plaintiff is a fib person for the office of sajjadanashin. 
And his capacity to manage the pronerties has been discounted bv the 
Judge, as he np.s associated with hioa a manager. 

On the whole, therefore, we think that the nlaintiff’s case for the 
removal of the trustee and for his own appointment in the plaoe of the 
latter has faded, and the suit rnust therefore be dismissed with costs. * 


Appeal allowed. 


20 C. 820 (P.C.)=20 I. A. 70=6 Sar. P.C.J. 291 = 17 Ind. Jar. 271. 

[826] PRIVY COUNCIL. 

Present : 

Lords Watson, Eobhome and Morris, and Sir R. Couch. 

[On appeal from the High Court at Calcutta.] 

Mahomed Abdul H.4I {defendant No. 1) v. Gujraj Sahai 

{Plainti^) AND ANOTHER (Defendant No. 2). 

[25bh January and 11th February, 1893.] 

Public Demands Recovery dot (Bengal Act Vll of lBSO)^lrregularity of proceedinas^ 
Ground for settxng aside sale — Presumption. ^ ^ 

Tbe Oollecbor having received % repjtt from the teh^ildar that arrears of road 
oess (Bengal Act IX of 1880) were due m resneot of villages, took proceedince 
parporbiQg to be m pursuanceof Bengal Act VII of 1880. In the certificate of 
unpaid demand, the names of the persons described as debtors were those not of 

addrTed JS ■ ‘ke copy and uolicc we?c 

that, even if the certificate and the proceedings following it had been 
duly authentioated. and intimated to the present proprietor, whioh bad not bean 
the case, they oould not affect his right of property in the villages, inasmuch as 
tlw Act only authorized the attachment and sale of the property of the persons 
who w«e described as debtors. This of itself was a ground for oanoelllnv ^bA 
sale. Their Lordships also conourred in the view taken by the High Court that 
there was no evidence showing that the certificate had been duly signed • ani 

[F., 27 0. 698 : 99 0. 637 (549) ; 21 Tod. Cas. 95 (96) = 18 O.W N 766 • R«l la p m 
N.760(759)-10 0.L.J. 901 ;R.. 81 O. 966 ; (261) (P^^CJ-rSl O 974 = 8 0 W-n! 

555 


1893 

March 8. 

Appel- 

late 

Civil. 

20 c. 810. 


20 Gal. 827 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1893 

Feb. 11. 

Privy 

Council. 


20 0. 82S 
(P.C.) = 
20 l.A. 70 » 
8 Bar. P.C.J 
291 = 17 
lod. Jar. 
271. 
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Appeal from a decree [2nd August 1889 Cl)J of the High Court, 
reversing a decree (lObh May 1898) of the District Judge of Tirbut. 

The plaintiff in this suit was the present respondent, Gujraj Sahair 
and the defendants were the appellant Mahomed Abdul Hai and the Secre- 
tary of State for India in Council. The object of the suit was to obtain 
■ a declaration of the invalidity of an auction sale held on the loth April 
1886, the result of prooae lings taken by the Collector of the district under 
the Public Demands Kecovery Act (Bengal Act VII of 1880) in reference' 
to villages Ghouspore, Kadirpore, and Suratpora, in Mozufferpore, for road 
cess alleged to be due (Act IX of 1880). 

[8273 The first defendant now appellant, had been declared to be the 
purchaser at that sale, and insisted on his right to possession of the villages. 

The appsllanb was substantially the only defendant; the other person 
sued, the Secretary of State for India in Council, now named as a respondent 
on the record, but who did not apoeir, had taken no part in the defence. 

The facts of the case appear on the renortof the appeal below, in I.L. 
R., 17 Calc. 414, as well as in their Lordships’ judgment. 

Tne suit was dismissed with costs by the District Judge ; but on appeal 
a Division Bench of the High Court (PiGOT and Rampini, JJ.) reversed 
that decree, finding that the arrears had been paid; that thereupon it 
became the duty of the Collector, under the provisions of ss, 21 and 22 of 
Bengal Act VII of 1880, to enter satisfaction upon the certificate ; and tbatr 
a sale after that payment had been made was invalid. The Court also held 
that independently of the above, and apart from the question whether pay- 
menthad or bad not been made before the sale, the latter bad not taken 
place in virtue of a certificate duly issued and completed against the" 
proper person, so as to place the plaintiff, the proprietor of the villages 
sold, in the position of a judgment-debtor under the Act; and that the result 
had been that the subsequent proceedings were irregular and defective’ 
and the sale was invalid. A decree was therefore obtained by the plain- 
tiff. See I. L. R., 17 Calc. 419, where the judgment is given at length. 

On this appeal, 

Mr. C. W, Aratkoon, for the appellant, argued that, on the facts, thff 
District Judge had rightly presumed that the certificate was duly sigoed • 
in accordance with the provisions of Bengal Act VII of 1880. It was 
endorsed by the Deputy Collector five days after it was filed, with the 
direction that notice should issue, and the acceptance of it. as properly 
made, in conformity with the requirements of the Act, was correct. The 
decision of the District Judge as to the non-payment of the arrears, was 
well founded, on reference to facts in evidence which were brought forward^ 
and his decree should not have been reversed. Reference being made 
[828J to 88. 8 and 22 of the Act, it was contended that, when a certificate 
had been made by the Collector, payment of the amount stated couU 
only be made in the manner prescribed for the deposit of decretal amounts 
in execution and upon notice to the Collector. Even if the judgment of 
the High Court was right, it should have been made on terms of tbo 
appellant, as auction-purchaser, being repaid the purchase-money with 


• 1 
4 


(1) 17 C. 414. 
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interest. Beferenoe was made to Sadhxisaran Singh v. Panch Deo Lai (1) ; 
and Rash Behari Mukerjce v. Petambori Choudkrani (2). 

Mr. T. H. Cowie, Q.C,, and Mr. J. 3. A. Branson, for the respondeat, 
Gujraj Sahai, were not called upon. 


JUDGMENT. 


Their Lordships’ judgment was given by 

liOBD Watson. — This suit, which relates to three villages, Ghouspore, 
Kadirpore, and Suratpore, situate in the district of Mozufferpore. in Tirhut,’ 
was brought by Gujraj Sahai, one of the respondents, in the Court of the 
District Judge, against the Secretary of State for India, and other defend- 
ants. including the present appellant, Abdul Hai. The plaint prays for 
confirmation of his right and for cancelment of a certificate dated the 13th 
January 1886, issued under the Act No. VII of 1880, and of an auction sale 
in execution of that certificate upon the I5th April 1886. The appellant 
defends, on the ground that he acquired a valid right to the lands as 
purchaser at the sale sought to be cancelled. The Secretary of State 
applied for an extension of the time for lodging his written statement, but 
made no further appearance in the action, although his name appears as 
that of a respondent in this appeal. 


Gujraj Sahai, who may be properly described as the respondent, in 
May 1882 purchased the three villages in question from the Land Mortgage 
Bank of India and in October 1884 he was entered as proprietor in the land 
.register kept for the Muzueferpore district. The previous proprietors were 
Bibi Amina. Bibi Nisar Fatima, and Bibi Manzural Fatima. Notwith- 
standing the purchase and subsequent mutation of names in the land 
register, these ladies continued to be treated by the Collectorate as the pro- 
prietors liable for road cess; and the form of the proceedings taken by the 
[829] Collector under Act No. VII of 1880, which are the subject of con- 
troversy in this case, is obviously duo to that circumstance. Demands of 
road cess made against Bibi Amina were duly met by the respondent from 
the time of his purchase till the end of 1884 ; but none of the three instal- 
ments of cess falling due in the year 1885 were paid. Accordingly Joges- 
war Sahai, a tebsildar, to whom the collection of these instalments had been 
entrusted, reported to the Collector that the arrears of road cess in respect 
of the three villages amounted with interest and commission to Rs. 43-4-6. 
The only names mentioned in the report are those of Bibi Amina and 
Bibi Nisar Fatima as the holders of the estate for which the arrears were 
due. 


Thus far there is really no dispute as to the facts of the case. After 
he received the tehsildar’s report, it appears that the Collector did take 
certain proceedings for recovery of the arrear, which were meant to be in 
pursuance of Act No. VII of 1880. and which terminated with the exposure 
.of the three villages to auction sale on the 15feh April 1886. With regard 
to the actual tenor as well as the legal effect of these proceedings the 
parties are widely at variance. In substance, the respondent’s case is that 
these proceedings were in themselves informal and ineffective to displace 
his title as owner ; and that, assuming them to be formal, the sale was 
illegal by reason of his having previously paid the arrear due to the 
Collector. 

The appellant disputes the fact of payment, and maintains that the 
whole procedure was lo conformity with t he provisions of the Act of 1880, 

(2) 15 0. 237. 
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and that the property of the three vdlageg has been duly vested in him as 
auction purchaser ac the sale of the loth April 1836. Two of the issues 
adjusted for tne trial of tne case sufficiently raise all the questions which 
were argued in this appeal : these being, — 

hw 15th April 1836. did plaintiff pay the amount duo 

by him to any persoo authorized to receive the same ? 

so, whturtoeltttl r ^ “ 

n,l= answaroJ both these issues in the negative, anddis- 
Bench decision was reversed by a [830] Divisional 

the oresenf •• ^ \ Calcutta and the suit decreed with costs to 

ae rpellanr'’" ' ' ^aoretary of State and against 

whTc^werl on record of the precise terms of the proceedings 

the Act of 1 RHA ° Th Oolleotor for recovery of these arrears of cassunder 
certificate hv ??' P M® prescribed by the Act is the making of » 

oLticifiarc^' f ff “> statutory form, setting forth the amount and 

debtor h J h demanded, and the name and address of the 

be s^ned h n®M requires that the certificate shaU 

has fe te f ^ Cullf tor. When completed and duly filed, the certificate 

a decree of /pilil f t‘i® remedies for enforcing it, the force and effeotof 
and rhe Ih ° i .Secretary of State being the judgment-creditor, 

has btL Zd " judgment-debtor. There 

the 1 Z T ®, Collector's office a document bearing data 

demand ^ ^‘'^tntory certificate of 

tZns ■ produced, it was in a tattered condition, and that part of 

was wan in?“°T7“i? ^‘'® «ig°ature should have been written 

The resumed rlrc l “> «°°^i<3er hereafter whether it ought 

bv his gi«na^nrA fh V^k documonfc was completed 

have dfZeZ ' °f the Points upon which the Courts below 

resnectof which ^‘^® °f “rears, and the property in 

the tflhflilHrtr' ad accrued, are stated in terms similar to those of 

eWen as a"* ^he names of the defaulters are 

fnl fk ^ ^ Amma, Bibi Nisar Fatima, and Manzural Fatima regard- 
ing the property purchased by Baboo Gujraj Sahai." 

tor shlntA.l*"® certificate has been filed, the Act prescribes that the Colleo- 

unnn thfi H ^ ^^P^ together with a notice in statutory form 

« hI.a intimation that 

auffimanf ^ ^ k ° show cause within 30 days, or does not show 

exf^ntfid^-n fh? certificate should not be executed, it wiU be 

leqq fho am “anner as if it were a decree of a Civil Court, un- 

P^*^ Collector’s office. 

hindq all im ^ ui copy-certificate and notice, the certificate 

Hnn rtf fho property of the judgment-debtor within the jurisdic- 

97 A Af fk same effect as if it had been attached under 

fhfl PniiAAf ^ Procedure Code. There is produced from the office of 

knnv r.f a notice dated the 21st January 1886, which bears that a 

hii?^acanrrt- was aunoxcd. There is a dispute as to its servicer 

.. • ^ document to have been duly served upon the respondenti 

fA ^ j observations as the certificate. It is addressed 

f ^^ospondent Gujraj, but to the ladies who had been previous owners 
of the property. 
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No one having appeared to show causa why the certificate should 
not be executed against the judgment-debtors, a sale followed, on the ISfch 
April 1886, at which the appellant appears to have made the highest bid 
of Ks. 560. That is evidenced by a memorandum of bids, produced from 
the office of the Collector, which is signed by the appellant as highest 
bidder and purchaser at the sale. The subjects exposed for sale on that 
occasion are described in the memorandum as “ the right and interest 
owned by Mussammat Bibi Amina. Bibi Nisar Fatima, t nd Bibi 
Manzural Fatima, in the property purchased by Baboo Gujiaj S.ihai, in 
Mouzah Ghouspore, &o.” Any certificate of sale issued to the purchas- 
er would presumably, and certainly ought to have run in the same 
terms. But the appellant has not produced a certificate, and he has 
neither alleged nor attempted to prove that be paid the price ; yet he bad 

the courage to argue that, in the event of his failing in this appeal, he 

ought to have a decree against the respondent for repayment of the 
Bs. 560. 

Assuming that the certificate of the 13th January 1880, and the steps 
of procedure which followed upon it, were authenticated in terms of the 
Act and were duly intimated bo the respondent, their Lordships are of 
opinion that they could not in any way atfect his right of property in the 
three villages for which arrears of cess were due. If they were directed 
against the responde^it, and were meant to attach bis interest, these 
proceedings were unwarranted by the provisions of Act VII of 1880, 
which only authorize the attachment and sale of property of the persons 
who, on the face of them, are described as the judgment-debtors. The 
[832] Act gives no authority to attach and sell the estate of any other 
person in satisfaction of the arrears due by the judgment-debtors. The 
certificate upon which the appellant relies could not have the force 
and effect of a decree of a Civil Court for the purnose of execution, except 
against Bibi Amina. Bibi Nisar Fatima, and Bibi Manzural Fatima. If, 
on the other hand, the property sold in execution of the certificate was 
merely the interest of the three ladies, as the memorandum of bids very 
Strongly suggests, the respondent’s title and proprietary possession 
remained unimpaired. 

These considerations are in themselves sufficient to dispose of the 
present appeal. But their Lordships desire to express their concurrence 
with the view taken by the learned Judges of the High Court, that 
there is no evidence to show that the certificate of the 13th January 
1886 was ever signed by the Collector in compliance with the re- 
quirements of the Act. Direct evidence there is none ; bub the 
District Judge found, as a matter of fact, that it bad been signed, 
applying the maxim omnia, titc et solcnnitcT acta,. According to the 
learned Judge s own showing the circumstances of the case are not very 
favourable to the presumption. Of one writing produced, he says 
Like everything else which has come under my cognizance from a road 
cess office, it is a moat slovenly document.” The certificate in question 
he does not seem to have regarded as an exception from the general rule. 
He describes it as drawn up “in the usual slovenly manner;” and 
he ascribes the error of inserting the ladies’ names as debtors, after 
mutation in the land register, to “oversight and general slovenliness.” 
When the extant parts of an incomplete writing exhibit such traces 
of oareless preparation, their Lordships think it would be straining 
the maxim too far to presume that the parts which have disappeared 
musb noc6S8&rily havo baon frdo from orror* 
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1893 Their Lordshipg are also of opinion, with the learned Judges of the 

Feb. h. High Court, that the respondent has proved payment of the arrearof cass 
^ specified in the certificate before the date of the sale proceedings ; and that 
the fourth issue ought therefore to be answered in the affirmative. The 
CO^IIj. receipt is proved to have been delivered to the respondent’s mukhtar. in 
20 C 826 for the money, by Laldbari Singh, who at that time was admit- 

<P.C.)= of the tehsildars employed in the collection of cess. The District 

20 l.A. 70= [833] negatived the payment because of the impossibility of separ- 

6 Bar. P.C.J. roceipts for the same cess having been issued to two ditferent tehsil- 
291 = 17 deposed to by the Deputy Collector. Now the evidence of 

Ind. Jop. • l> 0 puty Collector hardly goes that length. He only says that " it 
271, if liho custom to write the same demand in more than one cheque 

book.” which is very dieferent from saying that such a thing could nob 
occur. Had the evidence of payment rested simply upon the receipt, there 
might have been soma room for doubt. But the important evidence comes 
from the office of the Collector. The money was paid into the treasury 
by Laldhari Singh, accompanied by a chalan under his hand, dated the Ist 
February 1886, which states the oayment to be on account of cess of 
mouzab Ghouspore. &o., remitted by Bibi Amina, one of the judgment- 
debtors. The payment thus made was entered in the register of receipts 
of the treasurer of Mozufferpore treasury for the month of February 1886, 
reference being made to the chalan for particulars. Whether Laldhari 
Singh had or had nob proper authority to collect the arrear is really 
a matter of no consequence, because it is clear that more than six 
weeks before the auction sale the money was paid into the Government 
treasury, along with a distinct statement that it applied to the arrears of 
O 08 S for the three villages now in dispute. 

Upon the arrear being paid into the treasury, itbscame the statutory 
duty of the Collector, under s. 22 (6) of the Act, to enter satisfaction upon 
the certificate of the 13th January 1886, under his baad and signature, 
which he failed to do. The appellant argued that there being no such en- 
try upon the certificate on the 15th April, his purchase of that date was 
valid. It would be a singular result if a Collector’s neglect of his statu- 
tory duty gave him statutory power to sell in execution the property of a 
person who owed nothing to the Government. That such was not the 
intention of the Legislature is abundantly clear. By the terms of the 
notice served upon the judgment-debtor, along with a copy of the certi- 
ficate, all that the debtor is required bo do. in order to prevent execution 
of the certificate, is to pay the amount of arrears demanded into the office 
of the Collector. 

Their Lordships will therefore humbly advise Her Majesty that the 
judgment appealed from ought to be affirmed. The appellant [834] 
Abdul Hai must pay to the respondent, Gujraj Sahai, his costs of this 
appeal. 


Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson <£ Oo, 
Solicitor for the respondent : Gujraj Sahai, Mr. /. J^. Watkins. 
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PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhoicse and Morris and Sir R. Couch. 

[On appeal from the High Court at Calcutta.] 


Ismail Ariff [Plaintii) o. Mahomed Ghous {Defendant). 

List and I8ch February, 1893. J 

Declaratory decree, suit for — Specific Relief {/ of 1877), s. 42 — Merc poa^ession on the 
i»ie side and unjustijiable dispossession on tho oiiier —Right of the jiosscssor dispossess- 
ed by a wrong-doer, as against the iaUer~InJunction—\Va.kl. 

Lawful possession of land is sufficient ovidenue of right as owner, as agaiusl a 
person who has no title whitevor, and who is a mere trespasser, ibo former can 
obtain a declac.ttory decree, and an injuuctiou restraining the wrong doer. 

In such a suit the defence was that tho land was wakf, and the defendant 
viutwalli of it. Both Courts fuuud that the plaiutid was in posses.^ion as pur- 
ohasoE from some of those who were eutitled to sell. But tho first Court did 
not find a (act, which tho appellate Court found, vie., that the property had 
been constituted wakf. Both Courts, however, concurred in the finding th.at 
the defendant at all events was not the mutivalli, aud bad no title. 

Held that Ibe plaintiff was eutitled to a declaratory dcoroe against this de- 
fendant as to bis right, aud an luiunotiun restraining bim from interfering with 
his possession. For the purposes of tho pUintitf’s claiming such a decree, it 
was not necessary that he should negative the wakf, as to the validity of the on 
dowmeut no decision being needed. This could not be decided either way in this 
suit, as parties interested were not before the Court. 

rnise U B R. (1897—1901) 270 (271) ; F.. 20 B. 798 {801) ; 8 C.L.J. 196 ; Appl.. 2 O. 
C 3 (5) • R. B. 207 (303); 31 0, 647*8 C.W.N. 446 ; 23 M. 179 ; 26 M. 514 
(5171*13 M.L.J. 146 ; 33 M. 173 (175) = 4 Ind. Gas. 1070 (1071) = 6 Ind. Cas. 
121 (122) = 20 5I.L.J- 71 (74)=6 M.L.T. 306; 5 Bom, L.R. 225 (228) ; 5 Bom. 
L.R 264 (266) ; 9 Bom. L.R. 1301 ; 10 Bom. L.R. 671 (573) ; 1 C.L.J. 73 (84) ; 
11 0*C. 337 ;.78 F-R. 1902* 137 P.L.R. 1902; U.B.R. 1905. 4tb Qr., Evidence, 7; 
U B*r' (1892-1896) Vol. II, 619 (621); Cons., 12 C. P.L.R. 59 (61) ; D,, 29 
a’52*3 A L.J. 775 = A.W.N. (J906) 204 ; 26 C, 579 ; 3 C.W.N. 158;6C.W.N. 
234 (238) ; L.B R. (1893—1900) 462 (465).] 

Appeal from a decree (27bh July 1888) of bhe Appellate High Court, 
reversiog a decree (27bb March 1888) of bhe High Court iu its Original 

Jurisdiction. 

The main question between the plaintitf-appellant and the defondant- 
respondent, was whether, on the state of facts that [835] the plaintiff’s 
possession of his purchased land had been interfered with by the defendant, 
who had no title to it, and was acting of his own wrong, it was or was not 
sutiioienb for the plaintiff to prove that he was in quiet possession when 
the incerfereDce took place, without negativing an alleged defect in bis 
title. The Courts below had differed as to whether the claim for a decree 
declaring the plaintiff’s right, and restraining bhe defendant from interfer* 
ing V7ith his possession, bad been made out. 

The plaintiff was in possession of the land, about two bighas in Machua 
Basar in Calcutta, which be had purchased in 1885 from Anna Baba 
Saheb, who had previously purchased from the descendants of one Sheikh 
Khubulla. His plaint alleged that after ho had obtained possession, the 
defendant served notices to quit on some of the tenants, acting as if he, the 
defendant, was the owner, and involved the plaintiff in a claim that the 
land had been mdidQwakf by Khubulla, and that bhe defendant had been 
appointed mutwalU thereof. The prayer was that the plaintiff should be 
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declared the sola and absolute owner of the land, which had not heen 
had no ‘hat the defendant 

named^hf l’®> 0 “ 8 ed to the Sheikh above 

of M^v IS'iO d TH d ", by him on the 3rd 

f r Ji.- dedicated it for the purpose of defrayinfl the exiienses 

of no I'Qpainng a musjid in mauza Bara Bati, and of the suoporfc 

»H.^™Hfs'orcur‘^r f ' rotation Mt as 

«nri ’ f curators of the dedicated property. Kbubulla died in 1854 

fh ^ ^ his eldest son. Ramzanulla had confirmed 

nama in this respect. It was also stated for the dafenoA fh«f in ift 77 

GhoS to bet«f,r/ o1 tf’ on; AbdnUa 

9th ^ .ph 7 f property. This last person had on the 

9th ‘>Iaich 1882 appointed the defendant to that office. The defendant 

also al eged that some of Khubulla’s descendants had in 1881 and 1882 

4'heb ‘'rf ^ ooovcv \he I'nd to Inna Ba 

r fU ^ oiipoal hearing Trovelyan, J.. [836] having fixed issues 

that, iu'thfv'iew whirre'T;oroVtt f "‘f” 

to decide whether or not the «.a„ut,rru of KLbulIa,-“L^°^^^^^^ 
7ifl.wia.of Ramzanulla, his son, croated valid anrl HnhaioH « i- i. zt ' 
however, made the following obsorvafcions -- trusts. He. 

meat from contending that tho so-called W/' J ? 
pose of m-oviding tor the «i"Ly° familv tL t-'’®''-'™ 
endowment is a Lminal onTor : itna^ac Le 

be6nanx7ourto°preTO‘’nT‘lhei7<Wudlnts^^^^ 

and in this country the means a tempro^ usorfo -Th®- 
often consisted of so-called deeds of endowment Th7 
with poth Hindus and Mahomedans " 

If a settlor, settling property by means of a so-called deed of endow- 
meet, is simply and solely intending to benefit his family and only usefthe 
form of a religious trust for the purpose of hnn.finJ,; .V . . 

bll“ ei?ed andT/at '^7“ t"® desce" dan”fo7?rom 

m-iv r\hin‘k°lool7?T' whether the ondowmeut is real, one 

how'the settlor him'°lf°° 'l "i ‘^eoumont itself, but one mav also see 
so-called t" us?.’ ■ descendauts after him have treated the 

im, t .'■‘’r “■'"■''PPPP the suit, and found noth- 

171 of I II ? i!? wore ever acted upon ; that the 

I. hoh 1-7 . T P '■®P‘o “’P P™P®‘-‘y the s»>e to B»ba 

Saheb . and that there was no evidence of the application of the rents to 

Tn 1S7lf°h^f° ^ anything, the evidenoe was the other way. 

fh k PP^Pto ‘here was apparently any intention to sell the property, 
tee brothers, without any mention of the waTtf, give to Hafiz Mahomed 
iiossep a muktearn'irna to collect the rents of this property ; and the 
evidenoe intended to show the application of the rents to religious objects 

$62 



ISMAIL AKIPF V. MAHOMED QHOUS 


20 Cal. 838 



failed. Od the 2ad December 1381, PiruzuUa, son of KudrubuUa, and the 
other descendants of Khubulla, conveyed the property to Baba Saheb, 
who was pub into possession before any disputes arose with Mahomed 
Ghous. There was nothing [837] bo show that Abdula Ghogari was ever 
appointed viutwalli. lie seomod to have been simply a tenant on the 
property. 

After a full examination of the evidence, the judgment concluded 
thus : — 

“ On the 10th March 1833 Enayetulla convoyed his interest in bhe| 
property to Baba Saheb. 

“On tliQ 2ibh of September 1885 Bxba Saheb sold this property to 
Ismail Arifl, who on the 11th of September 1886 brought this suit. 

Some sorb of suggestion was made in cross-examination that the 
purchases by Baba Saheb and by Ismail Arilf wore not bona fide. I have 
no reason for supposing that tbeso purchases were in any way unroal. If 
they wore not real, the persons entitled to the property would be the heirs 
of Khubulia. Mahoinoi Ghous would navo bad no answer to a suit by 
these persons, and there is, as far as I can see. no reason why they should 
have pub up other persons to sue on bheir behalf. 

“ There is no doubt that before this suit was brought the plaintil! 
had nob gob a titlo from all the heirs of Khubulia. Since the suit has been 
instituted the plaintiff has obtained releases from the other heirs, bub on 
behalf of two such heirs who are minors their mother, who has no 
authority so to do, has released the plaiotih. 

“ The question is this. Is tho plainbill who purchased from some of 
the persons entitled, who received possession from the persons then in 
complete possession oiblier for themselves or on behalf of themselves and 
others, and was actually, as I have found, in couipletc possession, entitled 
bo have his rights declared as against a mere trespasser who, without any 
shadow of titlo. is contesting the plainbill’s right ? 

" I think lie is, and 1 think that ho is so ontitlocl whether or not tho 
will of Khubulia and the loakfnama of Kamzanulla eroafced a good wakf. 

** The defendant has no title of any kind, and the plaintiil' has at least 
a title subject to the loakf. I must make a decree in accordance with the 
first and second paragraphs of the prayer of the plaint.” 

An appeal was hoard by a Bench of three Judges (Petueham, C J.. 
NoiUtiS and Beverley, JJ.). They were of opinion that the main point 
was as to the will of Khubulia, whotbor it constituted an endowment, and 
a'8 to this, that it in olfacb did so ; with the result that the plaintiff’s title 
through Khubulla’s heirs was nob proved. As to the respondent, they were 
of opinion that he was shown by tho facts not to be the vuUioaili ; and 
they found that bis action in interforing with the tenants, and in nrevenbing 
them from paying their rents, was illegal and unjuslihable. They oonsi- 
dered the effect of s. 42 of the Specific Belief Act, I of 1877, and 
[838] were of opinion that the suit could not be maintained under it, the 
plaintiff nob having shown a good bibb in himself. They referred bo the' 
alleged dedication of the property having been by will, which could only 
affect one-third of the property, as the consent of the heirs had not been 
shown. But they decided that the suit had nob been framed to obtain any 
declaration of such an interest as this might afford bo the plaintiff, who had 
nob made out a title ; and that the suit should, on this defect of title, have 
been dismissed. 
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On this appeal 

Attorney- General (Sir C. Bussell, Q.GUni Mr./. H.A. Branson. 
appeared for the appellant. 

The respondent did not appear. 

appellant it was argued that the decree of the Srst Court 
maintained by the appellate Court and should now be 
restoied. There was no proof of a valid wakf having been constituted, so 
as to prevent the heirs of Khubuila from conveying a good title to a 

oi'^winTfKh'h^lf'' The arrangements in the wasiatnama 

r7nriL "" appeared to ha only intended for the purpose of secu- 

property m the family of the testator, and there had been no genuiue 

charitable uses. On the subject of 
snh^nfi!? ® property m a testator's family by means of an un- 

ISIahomed Ahsanulla Ghowdkryv. 
Kutidu d) Also m reference to the title to sue of a person who 
Trofp^f ^^^ected with a religious institution otherwise than as a person 
professing the religion supported by it. and who desired to secure the carry- 

mstibutioD, Panchcoiorte Mullv. Chumroolall (2) 
was cited. The effect of some of the heirs of Khubuila not being shown 

to the appropriation was a question. Baillie’s Mahom* 
medan Law, Book X. Chap. 1. was referred to. The principal point, how- 
ever, was that the appellate Court had overlooked that the plaintiff was 
entitled to have his lawful possession protected as against a mere wrong* 
doer. Both the Courts below had concurred in Bnding that the defendant 
had no tit e ^^^tever while, on the other hand, it was apparent, from what 

Cntf fh f by the original 

Court, that the plaintiff was in quiet possession at the time when the 

defendant interfered \yth him. The general power of the Courts to give 

relief against such unlawful interference still remained, notwithstanding 

Specific Relief Act. I of 1877. This point 
had been rightly disposed of by the judgment of Garth. C.J., in Mohabeer 

Hff “A who said that, where the plain- 

tiff had been dispossessed by a person who was found to have no title, and 

to be a trespasser, lb was sufiicient for the plaintiff to prove that he was in 

quiet possession at the time ; and this was sufficient to establish a prima 

/a«e case again^st the defendant, entitling the plaintiff to a decree. That 

^is was so had been stated as their opinion by the Judges in Purmeshur 
Ghowdhry V. Brijo hall Ghoiodhry (4), though they felt bound in the latter 
case to follow recent rulings of the High Court, which went to this, that 
mere possession would nob entitle the plaintiff to a decree for recovery of 
possession, except under the special Act or Statute which might entitle 
him to recover possession. The Judge who delivered the judgment 
in that case said that he would have preferred to follow, but for those 
rulings which it was now submitted were incorrect, the decision in Ena^ 
eioollah Ghowdhy V. Kzshcn Soondur Surma i6) , b\so the judgment of 
Gartn, C.J , m the case of Mohabeer Pershad Sinqh v. Mohabeer Singh{Z) ; 

1 *: n last reason the judgment of the appel- 

late Court should be reversed, and that of the first Court should be 
restored. 


(1) 17 0. 498=17 l.A. 38. 
(41 17 0. 966. 


(2) 3 C. 563. 

(6J 8 W.R. 886. 
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Afterwards, ou the 18bh February 1893, tlieir Ijordships' juflgmonb 
was delivered by 


JUDGMENT. 

Sir R. Couch. — T he suit which is the subject of this appeal 
relates to land and premises in the town of Calcutta, which wore pur- 
chased by the appellant from one Baba Saheb and conveyed to him on the 
24th September 1885. Baba Saheb had purchased the property from the 
heirs of one Khuhulla. the former owner. [840] who died in 1852, and had 
taken conveyances from them, the first bein^ made on the 2nd December 
1881. He was then nut in possession, the heirs having previouslv been in 
possession, and receiving the rents of the property. Baba Saheb remained 
in possession until the sale to the apnellant. who then received possession 
and had it when the suit was brought. Both these purchases were 
fide. The suit was brought bv the apnellant, and the cause of bringing it 
is stated in the plaint to be that all the tenants of the property had at- 
torned to the plaintiff and paid rent to him except four, who, at the insti- 
gation of the defendant, the respondent in this anpeal, had refused to 
recognize the plaintiff’s title, and alleged in collusion with him that the 
land had been dedicated to religious and charitable purposes, and that the 
defendant was the muliuaUi thereof, and as such alone entitled to recover 
the rents : that collusive suits had been brought by the defendant in the 
Calcutta Court of Small Causes against the four tenants, and decrees for 
possession obtained therein bv consent or non-anpearance ; and the plaint 
prayed for a declaration that the plaintiff was the sole and absolute 
owner of the land, that the same was not dedicated for religious 
or charitable purposes, and that the defendant had no sorb of right, 
title, or interest therein, and for an injunction and damages. The 
defence stated that the lands belonged originally to Khuhulla who, 
by a deed of luakfnaina dated a native date corresponding with the 
3rd May 1850, granted and dedicated the lands for the nurpose of defray- 
ing the expenses of lighting and doing the repairs of a certain mosque 
in mouzali Bara Bati, and for the support of travellers, mendicants, &c., 
and widows residing in the house, and by the deed further provided that 
his five sons therein mentioned should be the mtUwallis in rotation every 
year ; and that the defendant had been appointed mutivalli of the wakf 
lands and prooerbv. It also stated another wakf>iam% by Hamza nulla, 
the eldest son of Khuhulla, made about four vears after his death. 

The suit was heard by Mr. Justice Trevelyan on the Original Side of 
the High Court at C.aloutba. In his judgment, after a careful examina- 
tion of the evidence and a finding that the wakfnama was executed by 
Ebubulla, he said he had come to the [841] conclusion that there was 
nothing in the evidence bo show that the loakfnama was ever acted upon; 
that the brothers and their descendants received the rents of the property 
uobU the sale bo Baba Saheb, and there was nothing to show that the 
rents were applied for the purposes of the wakf : that in the view which 
be took of the oase, it was not. he thought, necessary for him to decide 
whether or not the wasiatnami (meaning a dedication by will) and a wakf- 
nama made by one of the sons craated trusts which were valid and 
sabsisting ; but that, as evidence had been taken, and there had been much 
discussion on the Bubjeot, he thought he ought to make certain observa- 
tions. The learned Judge appears not to have intended these observations 
to be a decision upon the validity of the wak/nama. The actual judgment 
is oontainad in the passage at the end of the judgment, where the learned 
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Judge saya ; " The question is this. la the plaintiff who purchaaed from 
some of the persons entitled, who received possession from the persons then 
in complete possession either for themaelvea or on behalf of themselves 
and other^s. and was actually, as I have found, incomplete possession, 
entitled to have his rights declared as against a mere trespasser, who 
without any shadow of title is contesting the plaintiff’s right ? I think he 
is. and 1 think that he is so entitled, whether or not the will of Khubulla 
and thQ wakfnavia of Ramzanulla created a good 7 oakf. The defendant 
has no title of any kind, and the plaintiff has at least a title subject to 
the wakf I must make a decree in accordance with the first and second 
paragraphs of the prayer of the plaint." By the decree as drawn up, it 
IS declared that the plaintiff is the sola and absolute owner of the land 
and premises in the plaint mentioned," and that the same have not been 
dedicated for religious or obantablo purposes, and that the defendant has no 
interest therein or in any part thereof." It is to be observed that, aoeording 
to theindgment, the decree apparontly was not intended to declare that 

h«»rd W appealed, and the case was 

that the-a was a uedication, and that consequently the property could not 

18421 fral who ownfthL tL persons 

f i.n plaintiff purchased had no title to convey : and 

tearsim°h1^lB been in possession lor the last six 

folloL " The r “‘“P- judgment proceeds as 

follows - The position of Mahomed Ghous, the defendant, appears to be 

not onlv ^ liufe the evidence upon this record 

not so th^»t / muhoalh, but it shows that he is 

Tv^anv morcTofor Mahomed Ghous is concerned, be liad not absolute- 

with it than r'®’ .n P™P®**'''’ “'Od any more right to interfere 

with It,, than any coolie m the street, and his action in interfering with 

ille»al°Tnd “«hs"} f .‘s® m “’P absolutely 

WorI\rs ^Ti? “P°° the evidence as it appears 

before us. Then we have this state of things: we have a person in 

we''hrvrhim -iriT®*''" '®’' P"®‘ -py PP'J 

rnprsl^ Wilfully, improperly, a„d illegally interfered with by 

a peison who has no title himself. Under these cireumstanoes the 

tiZ hflp®/"”" ‘‘■g "P‘1®:. "-.^2 of the Specific Relief Act. and we 

!s T s^^^- ‘p PPP®"^®*' '“hat bis rights are under that section. That section, 

, ftll g°"’;,"'‘'.!ifr'?''‘‘'PP“'‘P°“ of enabling persons who 
have a title, and whose title has been threatened, to bring this action for 

to us to be absolutely inappropriate in cases in which the person has 
no title whatever, because we cannot give a deolaration of something 

that IS untrue , we cannot declare that this person, the plaintiff, has a 

title, wheu, as a matter of fact, it is shown he has none ” 

It appears to their Lordships that there is here a’ misapprehension 
of the nature of the plamtiaf s ease upon the facts stated in the judg- 
ment. The possession of the plamtitt was sufficient evidence of title as 

®y e- 9 °f ‘be Specific Relief Act (Act I of 
1877), if the plaintiff had been dispossessed otherwise than in due course 

of law. he could, by a suit instituted within six months from the date of 
the dispossession, have recovered possession, notwithstanding any other 
title that might be setup m such suit. If he could thus recover pos- 

r««i° to prove a title, it is 

[843J certainly right and just that he should be able, against a person 



X.] 


RAGHUNATH V. NIL KANTH 


20 Gal. 844 


who has no title and is a mere wrong-doer, to obtain a declaration of 
title as owner, and an iniunotiou to restrain the wrong-doer from interfer- 
ing with bis possession. The appollato Court, in accordanoo with the 
judgment above quoted, has dismissed the suit. Consequently, the defend- 
ant may continue to wilfully, iinpror)6rly, aud illegally iuterfore with the 
plaintiff's possession, as the learned Judges say ho has done, and the 
plaintiff has no remedy. Their Lordships are of opinion that the suit 
should nob have been dismissed ; and that the plaintiff was entitled in it to 
a declaration of his title to the land. It was not necessary for him to 
negative that the land was dedicated to religious or charitable purposes, a 
question upon which the original and appellate Court have differed, and 
which, as the only defendant was not entitled to maintain the iralcfnama, 
and other persons would not be bound by au adverse decision, their Lord- 
ships do not decide. That declaration should be omitted from the decree. 
Their Lordships will humbly advise Her Majesty to reverse the decree of 
the appellate Court, and order the defendant to pay the costs of the appeal 
to that Court, and to affirm the decree of Mr. Justice Trevelyan, substi- 
tuting for the words “ the sola and absolute owner” — “ lawfully entitled to 
possession,” and after the words “in the plaint mentioned,” omitting “ and 
that the same have not boon dedicated for religious or charitable purposes.” 
The respondent will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant: Messrs. T. L. TKifsoJi Co. 

C. B. 

20 C. 843 (P.C.)=20 I A. 112=6 Sar. P.C.J. 302 = 17 Ind. Jur. 374 = RafiqHe 

and Jackson’s P.C. No. 129. 

PRIVY COUNCIL. 

PRESENT : 

Lords Watson, Hobhousc, Macnaqhten and Morris, and Sir R. Couch. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 
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RagHUNATH and ANOTHER (,Ret)rcsentatives of the Plaintiff) v. 

Nil Kanth and others {Defendants). 

(30ch January and 25th February, 1993. J 

Champerty— Agreement to share p)-operty the subject of suit— Claim for paymeyit for 
work done and expenses properly incurred. 

The Eoglish law o£ champerty is not in force in India. Agreements 
made by claimants of property in litigation to share it with others on their 
18441 obtaining decrees in consideration of funds being supplied by the latter for 
oatrying on their suits, are not in themselves opposed to public policy, nor ate 
they necessarily void. But such agreomonts, when extortionate, ate inequitable; 
aud in that case should not receive effect. Although the present suit failed for 
this last reason, still reasonable compensation, under the olaim for general relief 
for work done and expense properly incurred, could be awarded, as it had been 
by the appellate Court below. 

rP 14 0 W N. 191 (199, 201) = 2 tod Gas. 386 ; Cited, 79 P.R. 1894 ; R., 29 A. 303 
”(307)=4A.L.J. 22-A.W.N. (1907) 65; 24 C. 183(189); 36 C. 420 (P.C.) = 35 LA, 
48=>6 A.L.J. 184 = 10 Bom. L.R. 230=14 But. L.R. 49 = 12 O.W.N. 393 = 7 C.L.J, 
335 = 18 M.L.J. 100 = 3 M.L.T. 344; 8 Ind. Cas. 600; 2 0.0. 149 (171) : 10 Ind, Cas. 
179=14 0.0. 139 (140); 26 P.R. 1906=20 P.L.R,1906.] 

Appeal from a decree (24th April 1888) of the Judicial Commis- 
sioner, varying a decree (30th November 1886) of the District Judge of 
Sitapur. 
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The suit out of which this apueal ai'ose was brought by Kuuwar Ram 
Lai, now represented by the aopellants, on an agreement to obtain pro- 
prietary possession of Grth annas share in some villages in the Kheri dis- 
trict. To this oroperty tho defendants together with Hira Lai had become 
entitled in 1882. as heirs of one Basant Singh. In order to obtain the 
recognition hy the revenue authorities and the Government, of their claim 
to succeed against other supposed claimants, the defendants, with Hira 
^ Lai, employed Kunwar Ram Lai, making on the 3rd November 1882 the 

. brought. The agreement was that 

’ when Nil Kanbh and the other claimants should have been pub into 
possession of the properbv, they would, in consideration of the exoensa 
incused by Kunwar Ram Lai, and his exertions in their cause, convey to 
him by sale-deed a Q-annas share. It was alleged in the plaint that Hira 

Lai had performed his part of the agreement, but that the defendants had 
refused to perform their part, 

tu agreement recited that the Government had taken possession of 

the estate of Basant Singh, and many claimants stood in the way of the 
promisors legal rights, continuing (as translated) thus: — 

Whereas Kunwar Rara Lalhas taken upon himself the liability to 
pay all expenses, the prosecution and conduct of suit in its course from 
the Miscellaneous Revenue Side up to the Civil Court, therefore we. the 

promisors, agree in wrir.ing that as soon as W 0 . or any of us. are put in 

possessionof the prouerty. either from the Rsvenue Dapartment. or Civil 
Court, we shall immediately sell outright to the said Kunwar Sahib, his 
heirs and representatives. 9-aunas sh^te {hakkiat) of the entire estate, in 
lieu of the expenses to be incurred by him. and his exertions, and prose- 
cution of the suit, by duly executing a separate sale-deed.” 

The detoDdants did not deny the execution of the agreement, 

‘‘ from them by fraud and undue 

mfluenoe, and that there was no ooposition to their claim, so that there 
had been no consideration adequate to their nromise. At the hearing it 

was shown that Kunwar Ram Lil had paid Bansi Lai, the vakil, who 
appeared for the claimants, Rs. 5,500. 

n f T 1?'^ ‘>>9 suit with costs. He was of opinion 

that, though the defendants might have given their consent freelv to the 

agreement they had been led to believe that their legal expanses would ha 
approximately an equivalent to the value of the share which they agreed 
to transfer. He found that the consideration which the defendants had 
expected to be given was not given; but the exoenditura had been mere waste 
on the part of Kunwar Ram I.al, not having been required for the oooa- 
siod; and that little work had bean done, not much having bean necessary. 

The Judicial Gommissiouer varied the decree of the first Court by 
awarding to the appellant tne sum of Rs, 1,000, with nroportionate costs ; 

but refused to decree specific performance of the agreement. He oonsi- 

dered that Kuuwar Ram Lai, m obtaining the execution of the agreement, 
had taken advantage of the defendants' ignorance: and that he, although 
bound to disclose to them the real state of the case, had mis- 
represented it; making out that the claim was contested, and precarious. 
Accordingly, save as to the extent above stated, he affirmed the judgment 
of the first Court. 

Mr. J. D. for the appellant, argued against the view that an 

extortionate bargain had been attempted, and referred to Bamooomar 
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Coondoo V. C/iMntfer Canto Mookerjee (O as showing that the English 
law of obamperty was inapplioable. 

The respondents did not appear. 

JUDGMENT. 

Their Lordships’ iudgment was delivered bv 

Lord Morris. — This case comes on anpeal from the Judicial Com- 
missioner of Oudh, and the respondents have not appeared to defend it. 
It is a claim by Kunwar Ram Lai, the predecessor of the appellants, to 
have a sale deed executed and for delivery of proprietary possession 
of Sj annas share of certain villages. ^8463 It appears that one Basant 
had been the grantee of and in possession of the property in question, 
and that on his death his widow, Mussumat Maikan, became the posses- 
sor. She died in 1882 : on her death one TTira Lai, who was the first 
cousin of Basant, claimed the oroperty ; the first respondent Nil Kanth, 
the father of Mussumat Maikan, also claimed. In October 1882 certain 
persons petitioned the Government, alleging that they were old hereditary 
zemindars of part of tlie property, and praving to bo restored to the pos- 
session of it. That petition was rejected on the 8bh of December 1882, 
and possession was given bv the Government to Nil Kanth and Hira Lai, 
who had agreed to divide the prooerby in the proportion of 4} annas to 
Hira Lsl and the remaining lly annas to Nil Kanth and other relatives 
of Mussumat Maikan. The plaintiff in this suit sought to enforce against 
Nil Kanth and other relatives of Mussumat Maikan an agreement dated 3rd 
November 1882 : Hira Lai. one of the parties to the agreement, not being 
made a defendant to the suit on the ground that he was alleged to have per- 
formed his part of the agreement. The agreement provided that, in consi- 
deration of the plaintiff having taken upon himself the liability to pay all 
expenses of the prosecution of the suit of the defendants and Hira Lai to 
get possession of the property, they agreed with him that as soon as they 
were put in possession they would sell to him a 9-annas share of the pro- 
perty, in lieu of and in consideration of the exoonses to be incurred hy the 
plaintiff in the prosecution of the case. This agreement was signed by 
the defendants and Hira Lai. 

The District Judge dismissed the plaintiff's claim, on the ground that 
the agreement was unfair, that the defendants were misled into the 
belief that the expenses would be approximately equivalent to the value of 
the share agreed to be transferred, and consequently that it would be 
against public policy to enforce it. The Judicial Commissioner, on appeal, 
arrived at the same conclusion, but under the prayer for general relief in 
the petition of plaint he awarded the plaintiff a thousand rupees as com- 
pensation for any expenses legitimately incurred by him. 

The English law of champerty is not in force in India, and docu- 
ments which set up agreements to share the subject of litigation if recover- 
ed, in consideration of sunnlying funds to carry [847] it on, are not in 
themselves opposed to public policy ; but such documents should be jealously 
scanned, and when found to be extortionate and unconscionable, they 
are inequitable as against the party against whom relief is sought, and 
effect should not be given to them The plaintiff in this suit was a money- 
lender, and was dealing with illibarate parsons; he must have represent- 
ed to them the likelihood and the necessity of extensive litigation, a repre- 
sentation unwarranted by the facts; further, the fee paid to the vakil, 
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pa-nai Lai, was most excessivo. and disDvoportioData to anv work likely 
i^EB. 25. to be done by him. ^ 

Privy evidence was given that the assertion made in the agreement of 

Council November, to the effect that to recover possession for the 

would require large sums of money, was true, or that the plaint* 

20 C. 843 had any ground for believing it to be true, In fact, the proceedings 
{P.C.)= brief and simple. The widow died on the 27fch September 1882 • the 

20 Lk. 112= ^^mindars claims were rejected on the 8bh of December : the controversy 
6 Bar. P.c.J. widow's heirs and her husband’s was settled by agreement 

302=17 before the 3rd of November, and the parties were put into possession in 
Ind. Jqp. -L^ecemher. In such circumstances tiieir Lordships concur with the view 
374- of the transaction taken by the District Judge and tbe Judicial Commis- 

Rafiqae& sioner. Their Lordships will therefore humbly advise Her Majesty that 

Jackson's appeal be dismissed. 

Appeal dismissed. 

Solicitors for the appellants : Messrs. Younq, Jackson, and Beard. 

C. B. 


20 C 847 (P C.) =20 I. A. 95 = 6 Sar. P.C.J. 321 -si? fnd. Jar. 373. 

PRIVY COUNCIL. 

Present : 

^ Lord Watson, Lord Morris and Sir R. Couch. 

[On appeal from the High Court at Calcutta.] 


Nilmoni Singh Deo Bahadur {Plaintiff) v. Kirti Chunder 
Chowdhry {Defendant). [15th and 16th March and 28th April, 1893.] 

Onus probandi— Co7icMryg»U./2ndi»(7s of fact-Evidence as to Hability to account— In- 
ferences of fact - Concxirrent findings by two Courts below, not influenced bu wecisely 
the same coyisiderations, upon the same evidence. 

In 1884 a deed of release exonerating an aqont from liabihty to account was 
executed by hi8 principal, stating that there had been a settlement [ 848 ] between 
them, lo 1985 the agent signed an ikrarnawa addressed to the principal, atat- 
mg that there had not been a settlement of accounts, and that ho was willing to 
account from the day of his appointment to date. Subsequently, having 
resigned hts employment, the agent brought a suit to have tbe latter 
document set aside, but that suit was dismissed. In a suit brought by the 
principal, the release of 1984, and its contents, were proved to the satisfaction of 
both the Courts below, which dismissed the suit on that ground, although the 
tkrarnama of 1385 appeared to them, in fact, to have been made. Upon the 
plainttfi 3 appeal, it was contended that the ontw wis on the defendant to 
explain his execution of IhotArrarnania. 


Beld, that, inasmuch as it had been found by two Courts ooncurrantly that 
the release of 1884 was vaUd, and that it necessarily followed from that finding 
that the document of 1885 so tar as it expressed the agent's willingness to 
account was false, the om« was as much upon the principal to explain his recep- 
tion of the tlcraniamaoi 1885 as upon the agent to explain its execution. The 
question as to the burden of proof had therefore been rendered immaterial by the 
facts proved. On the materials before them the Courts below had rightly 
decided in favour of the defendant. 


It cannot detract from the weight cf concurrent findings of fact that different 
Cour s, m arriving at the same result upm the same evidence, have not been in- 
fluenced by precisely the same considerations ; a difference of opinion to that 
extent is on y calculated to suggest that the evidence, whatever view be taken of 
It, necessarily leads to one and tbe same inlerenoe 
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Appeal from a decree (26th November 1889) ol the High Court, 
affirming a decree (22nd August 1838) of the Subordinate Judge of 
Purulia. 

The appellant, Sri Nilmoni Singh Deo Bahadur, oi Panch Koto. 
Raja oi Pachote, in his plaint of 0th Marclj 1886 charged with fraud the 
defendant, liia am-mukbtar in the Courts and offices in Purulia, aopointed 
on the 10th July 1877 : and ho claitno j an account for the period from 
the 23rd June 1877 to the lOlh May 1885, the date on wliich the defend- 
ant resigned the Raja's service.- The suit, which was also for documents 
and money, was valued at Rs. 50,000. The plaint referred to a suit which 
the present defendant bad brought against bis principal in 1885, 
immediately after his service had endel. Tnat suit had been dismissed 
by the Subordinate Judge of Purulia on the 31sb August 1885 ; the 
Judicial Commissioner ha<l affirmed this dismissal on the 13tli March 
1886 ; and the High Court had on the 7th August 1886, on a second 
appeal, declined to intorforo. The ohjoct of that [8^9] .suit was to have 
sab aside, as having been improperly obtained, an ikratnnma dated the 8th 
May 1885, whereby the present defendant, before his resignation, 
agreed to account to the Raja from the day of his appointment. 

Tho defenco in the present suit was that all accounts had been duly 
taken, and a farkhoti, or khatasi satmil, dated the 11th l-iaiaakh 1292. 
corresponding to the 22nd .\pril IHB'I. had boon oxociitod to the defendant 
by the Raja ; also that the document of the 8th May 1885 had been 
executed by the defendant under compulsion, ho having already faithfully 
accounted to the plaiutiiT. 

The decisions of the Courts below went upon tho general evidence, 
oral and documentary, but in a great degree upon a consideration of the 
effect bo be given to the two conHicting documents above mentioned. The 
Courts treated both documents as authentic, and concurred in the opinion 
that the state of things supported by the release of 1884 prevailed over 
the subsequent admission by the defendant signed in 1885. They held 
that the defendant was, by the releasing document of 1884, discharged 
from liability bo account for bis receipts and expenditure to the end of 
the Bengali year 1290, or 1883 ; but they diroc^.ed him to account for stamps 
and documents which had subsequently come to his hands. 

The Judges of the High Court, before whom the appeal came (NoRRis 
and Macphbrson, JJ.), considering the position of tho parties, were of 
opinion that, although no evidence had been given on the defendant s part 
to explain the circumstances under which he had executed tha tArar* 
nama of 1885, it was insufficient to overcome the effect of the plaintiff’s 
admission, contained in his sanad of the 22nd April 1884, that 

an adjustment of accounts had taken place. If the promise to account 
bad been made, as set forth in tho ikrar of 8th May 1885, it had been 
made without consideration. Upon the materials before tho Court below 
the dismissal of the suit was right. 

The present appeal was admitted by the High Court on the ground 
that a question was involved as to the right adjustment of the 
burden of proof, viz., whether it was incumbent on the plaintiff in the 
first instance to explain the circumstances under which the khalasi sanad, 
or release, was executed in April 1884, [8S0] or whether it was for the 
defendaut to explain the circumstances under which the ikrarnama of the 
8th May 1885 was executed. 

Mr. B. V. DoyneAud Mr. J.B.A. Branson, for the appellant, argued that 
the ikrarnama of 1885, in which the defendant had undertaken to account^ 

57X 


1893 

APRIL 28. 

Privy 

Council. 

20 C. 647 
{P.C.) = 

20 I. A. 95=> 
6 9ar. P.C.J. 
321 = 17 
Ind. Jar. 
375. 


20 Cal. 851 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1893 

APRII. 38. 


Privy 

Council. 


20 C. 847 
(P.c.) = 

20 I. A. 95» 
6 Sap. P.C.J. 
:321 = 17 
Ind. Jqp. 
37S. 


DoS i » f t "P°“ eonsoqunnoa of his 

position as agent had not receu'ed due eefeet in the Courts below It 

outweighed the evidence afforded by the reloise of 1884. To question 

appel3° examination of them was open to the 

appellant , anfl the Courts below had erred in attributing too much to the 

heVl/ ^ ‘hat, if he was not liable to aoeouet, 

charged promising to account, had not bsen dis- 

mentfnf respondent, relied on the concurrent judg- 

no ouestinn hslow as conclusive up,n the facts, contending that 

QO question of law bad arisen 

delive^redVT^' “ 


JUDGMENT. 


holnw^qn”n,!y'^r'’V'~^r- •'’’P Pleadings in the Courts 

the nartins T° indicate the real nature of the controversy between 
Idtlt tT',.. I"- ‘o explain their relative positions, it is neoessarv to 
eitrer ‘P “'''’‘1" must now he accented, because they' are 
judgment ^ admission or have been affirmed by concurrent 

cashier Purulia as the mukhtar and 

lfi77 nnK S'PBh, from the 2.3rd June 

1877 until the 10th May 188o, when he resigned his office. 

lent ,^P"‘ 1834 a deed of release was executed by the appel- 

BiswTs * h7d“'' f ‘ respondent which sets forth that one Sita Churn 

account, , f aPPeUant, examined the respondent’s 

accounts and found that no balance was duo, and accordingly exonerates 

matter '"cfl'"’ in r3sooct of all that he had done, and all 

Mf anLrntm ^1 “PPPys/aatized and expended from the date of 

Ghm TfiRl? ^ rfu V!!" ’‘P ’ “ashler until the 10th April 1884. Sita 
,nn n t* M ‘^at liime, the chief clerk in the employment of the 

wrftiog°^ ' ^ ‘'’® ®®“' ‘'’P ^'‘ja. is in his hand- 

Aftar^a Churn was dismissed upon a charge of dishonesty. 

afflct th, t lit Ph ® ‘‘PP®’ ^ ''“““Pf reached the appellant to the 

mno.-t‘a V® ‘amnered with, and had been induced to 

Account, ^P® PPPP ‘h® respondent’s 

^arv^ca f ® ‘>’®y“nP°n summoned the respondent, who was still in his 

tha ra!' ^ °P *® I®®’'!- 0“ ‘•'at occasion 

ha ,tft«^h addressed to the appellant, in which 

and nrofca, h °™ ir ®™ “°®''amination or adjustment of his aceounts, 

mant un to 4 t ®PS ‘P ■‘endar an account from the day of appoint- 

no oon,ffi!,^-5lo®' assigns no reason for its exeeution, and 

no considorafejon was given for it. 

aat^Tl^f^ leaving the appellant s service, the respondent at onoe brought 

an tha ar 4 ^ ’^ay 1885 declared null and void. 

That Lit r, fPP” «“■ by ‘•'rsats and ooercion. 

smnar r\t M ^ Augusfe 1885, dismissed by the Deputy Commis-. 

Tn^ipial P subsequently affirmed by the 

Judicial Commissioner, and also by the High Court. 

an««n«f actiou was brought by the appellant in March 1886 for h general 
accounting from the date of the respondent’s appointment in 1877 nntil 
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the 10th May 1885 and for paymoob of Rs. 50,000, or such other balance 
as might be ascertained upon enquiry. The plaint makes no allusion to the 
release of the 22nd April 1884 ; but it refers in vague and general terms to 
the dooument of the 8th May 1885 and the respondent’s unsuccessful 
attempt to sot it aside. In his written s^itement the respondent urged 
various preliminary pleas : but on the merits his main defence was that the 
appellant’s demand for an accounting for the period antecedent to the iObh 
April 1884 was excluded by the release up to that date. He also pleaded 
that, inasmuch as his suit to set aside the writing of the 8th May 1885 
was dismissed on tho ground of insufficiency of proof the dooreo in that 
suit could not be used as evidence against him. 

Of nine issues adjusced in order to try tlio merits of the cause, one 
only was noticed in the argument addressed to this Board, [852] because 
the answer given to it constitutes the foundation of both judgments 
appealed from. It is in those terms : — 

“ 1st. (a) Has the defendant (respondent) rendered to tl )0 plaintitf 
(appellant) accounts of all receipts and expenditure of monoys, stamps, 
and other moveable properties up to tho ond of 1290 (lObh April 1884) ; 
and (lid the plaintilf (appellant) give him a discharge from all liabilities up 
to that year inclusive ?” 

The Subordinate Judge, and, on appeal to tho High Court, NORRiS 
and MacPHEBSON, JJ., have answered that issue in the affirmative, 
except in so far as it relates to stamps and documents which came into 
the respondent’s hands during the period in question, which, in their 
opinion, were nob covered by the terms of the deed of release. 

Their Lordships do nob doubt that, if an issue in those terms had 
been submitted to the consideration of a jury, it would have been necessary 
for the presiding Judge bo give them some directions as to the legal con- 
struction of the documents bearing upon h, and as to the legal 
principles by which they were to be guided, all questions of fact 
being left to thoir disposal. It is obvious that the appellant cannot 
succeed, unless he is able bo show, either that the inferences of fact drawn 
by the learned Judges are manifestly wrong, or that they have erred in 
law, by misconstruction of documentary evidence, or by misapplication 
of legal principle to the facts found by them. It cannot detract from the 
weight of concurrent findings of fact, that difl'erenb Courts, in arriving at 
the same result upon the same evidence, have not been influenced by 
precisely the same considerations. A difference of opinion to that extent 
is only calculated to suggest that the evidence, whatever view be taken of 
it, must necessarily lead to one and the same inference. 

Notwithstanding the ingenious argument addressed to them by Mr. 
Doyne on behalf of the appellant, their Lordships have been unable to 
discover that the answer given to the issue by either of the Courts below 
is wrong in fact or taintecl with legal error. The case presented by the 
parties respectively, upon their pleadings and proof, though it raised some 
curious considerations of fact, left little room for legal subtleties. The res- 
pondent resisted an accounting on the ground that his accounts had been 
examined [833] and passed, and that he had got a discharge. The appel- 
lant, on the other hand, disputed the genuineness of the discharge and relied 
upon the ikrar of the 8th May 1885 as showing conclusively that there 
had been no examination of aocounts, and that no release bad ever been 
granted. These were questions of fact, and of fact only ; and neither of 
the parties gave the Courts much assistance in determining them. Neither 
the appellant nor the respondent was examined as a witness, and Sita 
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Chuvn Biswas was not called by either of them. Id the absence of their 
e=>timoD>. both Courts wore satistiod that the release of the 22Dd April 

lb8l was a genuine documoDt; that it had beeu preceded bv a dftS 

and ^hTt^h^*"" ^7 >-0spondeDt’s accounts, made on behalf of the Baja - 

and that the respondent had used no unfair moans to obtain it ^ ’ 

ihese findings appear to their Lordships to bo conclusive aGain«t fh« 

- -r 7 : - - r S 

uiM '''i‘‘Ut:rtT7ooo7nrr;ibs°oiut"^ 

to thflllh appellant represented 

and th^t Zd failed o lu®'’ document, 

here buMn fhni. J'^ohai^e it. The same argument was pressed 

to sign i^ ’ respondent to explain what induced him 

Tlieir Lordships will humbly advise Her Ar*ifl<;fv .m i.u • 
uronts appealed from, Tbo appo^.iant -““La^-^To^L^ts of ™istpeat 

Appeal dismissed. 

■ Messrs, Bimw and liogen. 

Solicitors for tho respondent : Messrs. UUler, Smith, and Bell 

0. B. 


[884] SMALL CAUSE COURT REFERENCE 
Before Sir R. Mr. .ii.ice 

Mahomed Buoy Pdddumsee (Plaintiff) v. Chutterpdt 
StNUH AND ANOTHER (Defendant^).* [id August, 1893 J 

t- t/ie contra^t-Keidence te 
liUjht oj i>uit for- made -Damages for breach of contract, 

dofendaut, was colored by a mistake * l^ctweeo tho plaintiff and tho 

au having boon made bet woon ; tb.rd 

brought by the pUiutm on the contra., defendant. In a flUit 

the contract was really made between th\ ? given to show that 

of tho Small Cause Court found that thA j defendant. The Judge 

and gave judgment in favour of tbe'DlainTiff^ '^®?*^ mislead the defendant, 

High Court as to whotherX mis^^^^^ 

suit for damages on the contract ° plaintifi’6 

between the parties for breach of which the 


Second Judge orth^SouMa^Sm^l Cause cXit^^’ 


574 



X.] MAHOMED BHOY PUDDUMSEE V, CHUTTERPUT SINGH 20 Cal. 856 


Bbference from tho Calcutta Court of Small Causes made by the 
Officiating Second Judge of that Court. 

The following was the order of reference 

“ The plaintiff sues the first defendant for damages for non-delivery of 
bags under a contract, and this defendant having denied the contract, the 
plaintiff added the broker as defendant No. 2 and prays for alternative 
relief against him. 

“ Thera were bought and sold notes, and the defence set up by the first 
defendant is that the sold note contains the name of one Madoojuo Dwarka 
Doss as the purchaser, and not the plaintiff's name, and conseciuently that 
there was no contract witli the plaintiff, and also that if there was a mistake 
in the name this Court had no jurisdiction bo try the case on tlio ground 
that rectification of the sold note was first necessary. 

“ Mr. N. N. Mitter, who appeared as Counsel for the first defend- 
ant, referred to a. 19 0) of Act XV of 1882, and [855] ss. 31 and 3-1 
of the Specific Kelief Act. I find that tho first defendant authorised tho 
broker to enter into the contract with the plaintiff ; that the broker entered 
the name of Madoojee Dwarka Doss instead of tho plaintiff’s name as tho 
buyer in tho sold note by mistake ; that the first defendant know that the 
contract was made with the plaintiff, and that the error in the sold note 
did nob mislead him. The contract was proved by the plaintiff from the 
particulars entered in the broker’s book and the bought note. 

“ Tho sold note was put in evidence by the first defendant. 

" The learned Counsel has submitted the following questions on behalf 
of the first defendant for the decision of the High Court : — 

“ (1) Can a suit bo tried in this Court when in the sold note the name 
of Madoojes Dwarka Doss appears as one of the contracting parties, and 
the name of the plaintiff does nob appear in it at all, or in other words, 
has this Court iurisdiction to try a case under ss. 31 and 34 of Act I of 
1877? 

“(2) Gan any oral evidence be given at the trial to prove that tho 
parties intended to contract with Mahomed Bhoy Puddumsee ? 

“ (3) Can any parol evidence bo given to vary tlie berms of tho written 
contract, namely, the sold note, to show that the name of Mahomed Bhoy 
Puddumsee was pub in the sold note by a mistake ? 

“ These questions I think could be condensed into one question. ‘ Is 
the mistake contained in the sold note a bar to the plaintiff's suit for 
damages under the contract?’ I have given judgment for the plaintiff 

contingent upon the opinion of the High Court on this point. I held that 
the sold note was not necessary to the plaintiff’s case, and that he could 
not therefore be compelled to have it rectified ; and I admitted evidence 
to show that Madoojoe’s name was insorbod by mistako. This is nob tho 
case of a mutual mistake, nor is tho suit one for specific performance of a 
contract. Sections 31 and 34 of the Specific Relief Act therefore sooin to 
me to havo no application. The point in the case is, was there, in spite of 
the mistake in the sold note, a contract between the parties, for tho breach 
of which the plaintiff can suo for damages.” 

[856] Mr. J.O. Apear, for the defendant Chutterpub Singh. — With re- 
ference to the Judge’s oontention that the sold note was not nceessary to the 
plaintiff’s case he admits that the bought note was suffioient to prove the 
aontraot, but this could be so only on the supposition that the sold note 
corresponds with the note relied on — Sievewright v. Archibald (1) ; Hawes 

— — « 

(1) 17 Q.B. 108 (117) : 20 L.J. Q.B. 629 (536). 
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V. Foster {l)\ Parton v. Crofts (2); and where both the bought and sold notes 
are in evidence, and a variance is found to exist between them, there is no 
contract Gregson v. Ruck (3). By the custom of Calcutta contracts of 
this nature are by bought and sold notes, and no evidence can be given to 
correct the mistake: Coiuie v. Remfrrj{^)\ Jadtc Rai y.BhubotaranN 7 indy{b). 
The plaintiff in this case relies on the bought and sold notes as forming 
the contract, but seeks to get rid of the variance and to correct an alleged 
mistake by oral evidence. Such evidence could be admitted only as a weapon 
of defence on behalf of the defendant on equitable principles, except where a 
plaintiff, in a properly framed suit, was seeking either to have a writing re- 
formed where the mistake was mutual, or in order to obtain rescission of a 
document. See Taylor on Evidence, p. 970, 8th edition ; while parol evid- 
ence can be received to explain what has been written, it can never be ad- 
mitted to explain what it was intended to write : here to accept parol evid- 
ence would really bo to set aside a writing, and this, on the evidence of a 
person who was being sued in the alternative, and whose interest it was to 
throw the burden of payment on his co-defendant. [Pigot, J., referred 
to Mitchell v. Lapage {6).J The mistake is not a similar one to that in 
the present case. See Ex parte Barnett (7). [Petheram, C. J.— It has 
been found that you were not raided. j Bub that finding proceeds on evid- 
ence which the Judge was not entitled to consider. His decision is not 
based on that ground, and thero was no question raised on the point. My 
whole contention is that the personality of the contracting party is a mate- 
rial [837] condition of the contract, if ibis held that it is immaterial, then 
there would be an end of the case. 

Mr. Acioorth, for tho plaintiff, was not called upon. 

OPINION. 

The opinion of the Court (Phtheram. C.J., Norris and Pigot, JJ.) 
was delivered by 

Pigot, J. — We think that in this caso it is not necessary to call on 
Mr. Acworth. The principle to be applied is sufficiently expounded by 
Mr. Justice Gibbs in the case of MHchel v. Lapnge (6). 

We think it quite clear that tho learned Second Judge of the Small 
Cause Court is quite right in the view which he takes, and that our ans- 
wer to the question put by him must be in the affirmative that there is a 
contract between the parties, for breach of which the plaintiff can sue 
for damages. 

Attorney for plaintiff : Mr. R. Rutter. 

Attorneys for the defendant: Messrs. Gregory and Jones. 

t. a. p. 




(1) 1 Mood & Rob. 368 
(3) 4 Q.B. 737 (747). 
(6) 1 Holt’s Rep. 263. 


(371). (2) 16 O.B. N.8. II. 

(4) 3 M.T.A., 448, (6) 17 0. 173. 

(7) L.R. 3 Ch.D. 123. 
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20 C. 857. 

I 

CRIMINAL REVISION. 

* Before Mr. Justice Trevelyan and Mr. Justice Uampini. 

Girish Chunder Ghose and another {Petitioners) v. The 
Queen-Empress {Opposite party).* [24th March, 1893.J 

MagistratB disqualifying Personally 

tntereslei"— Criminal Procedure Code, IBS2, s. bbb. ^onany 

Where a District Magistrate, as prosecutor, initiated and directed the proceed- 
ings against certain accused persons who ware charged by him with having 
committed oSences punishable under ss. 143 and ISO of the Penal Code and 
where it appeared that the District Magistrate had himself taken an active part 
in causing the dispersion of the unlawful assemt-ly, and had pursued anddirect- 
ed the pursuitof the members thereof, and that he subsequently took pains to 
collect the evidence showing the connection of [858] the accused with the 
unlawful assembly and the keeping of armed men, on which evidence the 
accused were afterwards convicted by himself; and where it also appeared 
from the judgment of the District Magistrate that he had embodied therein 
matters which if relevant shovved that he should have been examined as a 
witness and that such matters should not have been stated without the accused 
having bad an opportunity of testing them by cross-examination. Held, that the 
District Magistrate was disqualified from trying the case himself, and that the 
conviction must be set aside and a fresh trial held before some other Magistrate. 

The words personal y interested ” as used in s. 555 of the Code of Criminal 
Proceduredo not merely mean “privately interested - or “interested as a 
private >odividual, but include such an interest as the District Magistrate 
must have had under the above circumstances in the conviction of the accused. 

[P. , 23 0. 328 (-334) ; 19 M. 263 =6 M.L.J. 143 fI46) = 2 Weir 725 (727)- Rel 37 f 
340-11 Cr.L.J. 121(123)-11 C.L.J. 335-14 C.W N. 422 = 5 lod Ca; 365 : 
R.. 27 A. 83 (35)-A W.N. {19041 157 ; 23 C. 495 (498) • 39 C 476 {485)1 
C.L.J.403 (407) = l3Cc. L.J. 156 (158)= 16 C.W N 426=13 Ind S filf 
(846): 24 M. 238 (240) -2 Weir 238; 8S P.R. 1903 ill l7 P L R • I2 

(168) ; 10 C W-N 

The petitioners in this case were convicted by the District Magistrate 
of Backergunge, under ss. 150 and 143 of the Penal Code, of omployinc 
armed men for the purpose of taking part in an unlawful assembly and 
sentenced to six months’ rigorous imprisonment and to pay each a fine 
of one thousand rupees. From this conviction aod sentence there was an 
appeal to the Sessions Judge, who reduced the sentence of fine to 200 
rupees each, bub upheld the conviction and the order as to imprisonment 
The petitioners thereupon moved the High Court in its revisionai 
jurisdiction and obtained a rule on the ground that the trial was bad in 
law, inasmuch as the Magistrate who had tried the petitioners was Derson. 
ally interested in the case. ^ 

The facts of the case and the part taken by the Magistrate himself 
in initiating the proceedings and m dispersing the assembly and collect 
ing evidence against the accused are sufficiently disclosed in theind 0 m«r.f 
of the High Court. 

On the rule coming on to be heard, Mr.P. L. Rdv and 
Atulya CharanBose appeared for the petitioners in support of the rnl« 
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1893 Mr. P. L. Roy. — la this case although the Magistrate in his explana: 

March 24. fc{on g^ys that he saw nothing and did nothing to disqualify him from 

trying this case, vet it is quite clear from his [8593 judgment and the 
Criminal in case, that he was the virtual prosecutor, Judge, anrf one 

Revision, of the principal witnesses io the case. Assuming that my contention is 
2a€~837 regard to the part taken by the Magistrate in this case, he had 

' ' * clearly no jurisdiction to try this case by reason of the restric- 

tions contained in s. 555 of the Code of Criminal Procedure. Having 
initiated the prosecution himself, the accused would have been entitled, 
had they so demanded, to a transfer of the case — see s. 191, cl (c) and 
the last paragraph of the same section added by Act III of 1884, s. 2. 
It is true that the accused did not take this objection at the trial before 
the Magistrate, but they did raise this point in appeal before the lower 
appellate Court, but the objection was overruled. It is a well-known 
and settled proposition of law that in criminal cases an objection affecting 
the jurisdiction of the Court may betaken at any time and at any stage i 
waiver or consent on the part of the accused as regards jurisdiction is 
immaterial. See The Queen v. Bholcb Nath Sen fl), JBmpTess v. 
Donnelly (2). Wood v. The Corporation of the Town of Calcutta (3), 
Loburi Domini v. The Assam Railway and Trading Company (4). 
Id the last-mentioned case, the learned Judges observe — It may be 
necessary, for reasons to which we need not advert on the present 
occasion, that in certain parts of this country executive and judicial 
functions should bo united in the person of the same individual : but 
this union of duties is an abnormal state of things, and experience of its 
operation is not wanting in instances to show that, in the interests of 
justice, the discharge of judicial duties by an ofificer who also exercises 
executive functions cannot be too carefully watched.’* The Magistrate 
in this case was one of the principal witnesses of the alleged occur- 
rence, and must, therefore, be considered disqualified as a 
In trying the case under such circumstances, he must have started 
with a real, though unconscious, bias against the accused. It was 
held in the case of In re Bet hall Roy (5) that the District 
Magistrate, having taken an active part in the initiation of the prosecu- 
tion, had no jurisdiction to hear the appeal. It has also been held, 
[860] in several cases, that where a District Magistrate in his capacity 
as Collector had instituted prosecutions under the Stamp Law and aft^' 
wards tried the cases in his capacity as Magistrate and convicted the 
accused, the objection to such a trial was well-founded upon the familial 
principle “ that the same person cannot both be prosecutor and 
See The Queen v. Nadi Chand Poddar{G), Empress v. Gangadhar Bhunjo {Vt 
Empress v. Deoki Nandan Dal (8). . 

The disqualification of the Magistrate, under s. 555 of the Code or 
Criminal Procedure, to try this case is beyond all doubt. If it is the oase, 

as I suggest, that the Magistrate has initiated these proceedings, then he 
must be held to be "personally interested” within the meaning of tha 
section. The word " personally ” as used there has a wider signification 
than the mere literal meaning. It includes every kind of legal interest 
however SQ 3 all, and ifc has been so held in more than ooe casOi s 
Empress v. Donnelly (2), In re Bet Dali Roy (5). 


(2) 2 0. 405. 

(6) 22 W.R. Or. 76. 
(6) 2 A. 806. 


(1) 2 0. 23. 
(4) 10 0. 915. 
(7) 3 0. 622. 
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The Magistrate distinctly imports into his judgment of this ca'^e his 1893 

1 circumstances^Aha arrest :haVhe MalcH . 4 , 

Hi ooourrenoe, and of other makers in oonneotion with the 

oonduot of the accused before and after the commencement of the trial CRIMINAL 

Thlse o' l^aating by cross examination. Revision. 

Those facts were nou before the Court under the sanction of any oath or 

affirmation, and such a procedure cannot but be highly preiudicial In ihn ®- 887. 

accused. Sea In re Hurro Chunder PaulU). Bmy Prejudicial to the 

The question of personal interest ” of Judges and Magistrates trying 

HhTirM i'': '"‘8 «>ore laid dLn 

that fa Magistrate has any legal interest in the decision of a case, however 

small fche interest may be. b© IS disqualified from trying it The Tndnl 

in the above case (see p. 667 of the report) lay down'^ tbis saluTary S 

r««n important to clear away everything which might engender 

[861] suspicion and distrust of the tribunal and so promote the feelino 
ol oon 6 dence in the administration of justice which is so essential to social 

The Deputy Legal Remembrawer contra— Ihe Magistrate in his 
explanation says that he saw nothing and did nothing to disqualify him 
from trying the case. We nnust accept what the Magistrate saU, in spite 
of all protestations on the other side. [Rampini, J.-But the Magistral’s 
own judgment shows that he saw a good deal and himself initiated 
the case.) But the accused took no objection to his lurisdictinn 
[TREVELYAN, J -Is it a valid proposition of law that in criminal cases' 
unless au object.OD is taken at the time, it cannot be raised in a highe^ 

A u depends upon circumstances. Here, the accused were 
defended by mukhtears and yet no objection was taken. They wait for 
the result of the tnal and only take the objection before the Sessions 
Judge in appeal The Sessions Judge did not think much of the objection 
and overruled it. No good will result from a re-trial, and the rule should 
he discharged. 

The judgment of the High Court {Trevelyan and Rampini JJ ) 

was as follows : — ’ ’ 

JUDGMENT. 

This is a rule calling on the other side to show cause why the con- 
victions of, and sentences passed on. the applicants, should not be set aside 
on the ground that the case should not have been tried by the DistrifT/ 

Magistrate of Backergunge. as he was personally interested in the case 
The applicants have been convicted under ss. 150 and 143 

Code, of employing armed men for the purpose of taking part’ in an 
tinlawful assembly. ® 

The case appears to have been instituted by the District Magistrate 
of Backergunge of his own motion under the provisions of f! 191 
•0l« V^/* ^ 

The facts which gave rise to the case are described bv tho *. • 

his judgment as follows ' The evidence of the Inspect^ of 
Khalo. shows that on the 19th instant accused Girish C3hLder ChnTn 
after styled accused No. 1) filed before him at G^lacLoa thann^^^ 

(Ex. PI), in which it was alleged that MohffiVSaboo had 

[862] lathials, but as from the demeanour of the accused it wan 

that he himself had latbials assembled, he was told that nq action wotld 


(1) 20 W.R. Or. 76. 
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1893 be taken on the petition, which was brought to my notice at the time. 
March 24. Goiachapa thannah, by river, for any large boat, is about a day’s journey 

from Kali chur. but a small boat can get through the Ulania kkal and 
UBIMINAL tbus reach the chur in five or six hours. I had the police launch with 
Revision, me. On the morning of 20th the launch was sent round to the Gopalai 

20C~8S7 and with the Inspector, the Magistrate’s peshkar, and one or two 

others I walked to Ulania, got on the launch, and crossed to the Kajal 
river to chur Kali. Thus the visit was entirely unexpected. When we 
landed a man was seen running towards the south (in the direction of the 
hatcheries of both parties). The Inspector stopped, and he (witness- 
Fazeemuddin) then said Surendra Baboo’s lathials were surrounding his- 


house. 

“The Inspector went on towards Mohini Baboo’s katohery. The 
peshkar, theserang, and a khalasiof the steamer, Tarumuddin, and myself 
went towards the north. 

“ The evidence of Tarumuddin, the serang, and khalasi, shows that they 
got ahead of others, and when they had crossed a strip of jungle near 
Tarumuddin’s house they saw a band of lathials armed with spears- 
and other weapons in and around Tarnmuddin's 6an, and some of them 
engaged in pulling down bis stack of paddy. 

“ The cry was raised of ‘police.’ The lathials fled, were pursued, and 
one of them (witness Borandi Rari) was caught armed with a *ohawal,' a 
formidable instrument with a long bamboo haft and a 3-proaged iron 
head, each prong being barbed. 

“ Subsequently a constable, while looking for lathials on the island, 
came across one Dagu (witness) in some jungle, chased him into a bouse 
and arrested him, and subsequently brought him before me the next day. 

“After the chase of the boat the Inspector and others returned with 
me in the launch to Goiachapa.” 

The following passages in the depositions of the witnesses in the 
case show what an active part the District Magistrate took [863] ia 
initiating the proceedings and in collecting evidence against the accused : — 

Shambhu Nath Aitch, Inspector : — “ I know the defendant Girish 
Gbunder Gbose. He tiled Ex. PI before me at Goiachapa on 19th instant, 
and said that Mohini Baboo had many people assembled unlawfully iu 
Kali chur and that they were seizing the tenants. I informed the District,' 
Magistrate, who was at the place, and afterwards the informant was told 
that no action would be taken on this petition, as it was too vague. D 
was suspected from bis demeanour he had people of his own assembled, and 
had brought the information with the intention of deceiving. Ho was 
dismissed from Goiachapa about 3 P.M. Next morning I started with the. 
Magistrate and peshkar on pretence of seeing the road to Ulania. We' 
walked to Ulania, and there got on the launch, which bad been sent rouod, 
and crossed to Kali chur, where we landed at 10 or 11 A.M. The Magia-' . 
trate ordered me to go to Mohini Baboo's katohery, and himself with othera 
went with the informant. Then I came off to the launch with Giriab 
Ghose. On arriving on the launch I found a constable, who brought i**’ 
the man Borandi, with a chawal and with instructions to follow with 
the launch as the Magistrate was in pursuit of the lathials. I went with ' 
the launch around the north of the island, and after going a long way 
found the Magistrate and others, and received orders to catch a boat ui 
which lathials had gone off to another chur." Tarumuddin cultivator • 
" A short time after JCo^oatullah had left his dart, some 10 or 12 latbihlS' 
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oame from the south and surrounded my iaW. They had \ath\es, dal, stilTi, 1893 

leza, chawal. Seeing them I ran off to the west to look mvself for the March 34. 

^nstj^le, and as I was running I saw the launch at the bank and the 

Bara Daroga seized me. I was asked where Mohini Bahoo’s katchery CRIMINAL 
was, and then questioned about lathials. I said I could point them out Kevision. 
near my house. The sahib and people with him ran with mo. There was a 
cry of sahib has come.’ and the lathials fled east. Wo ran after them ” 

Gour Kissor Chatterjee. peshkar. says “ On Tuesday I came with the 
Magistrate to Kali chur on the launch. After landing we were going 
towards Mohini Baboo’s katchery. when we found one Taruinuddin run- 

In'ipector caught him. thinking he was a lathial. He told us 
^64J when questioned, that Sureodra Baboo’s lathials were at his house’ 

On that the Inspector was sent by the Magistrate to the katchery of 
Mohini Baboo and himself with me. After we bad gone some distance a 
man seeing us turned. As we cried ‘ seize’ be fled at full speed, and after 
him the serang. khalasi, and Tarumuddin got ahead, I was tried out and 
so fell behind. The Magistrate was behind me. Looking round I saw some 
8 or 9 lathials with lathis, spears, <fec., standing facing us some 300 cubits 
to the south. I did not see the Magistrate then, so I turned back to look 
for him, and when I got to Tarumuddin’s bari, beard the Magistrate had 
chased the lathials towards the east. Leaving Borandi in charge of Taru- 
muddin’s brother. I followed the Magistrate to the east, and on the way 
met Hari Singh, constable. After going a long way I joined the Magis- 
trate. and we tracked the lathials and searched for them in jungle and 
haris. At last when we got to the bank of the river we board the lathials 
were in a 'chatra.' Then we went to the bari of Samaruddin Mirdha of 
Surondra Baboo on way to the chatra. The Magistrate searched there, and 
Sifter that when we got into the math south of it we saw a jungle south of the 
math, and men moving about in that jungle. Suspecting the lathials were 
there, we ran to it and found the lathials had got on a boat from the jungle, 

And running through the jungle to the boat. I saw a boat going off.” Hamid 
AH, serang of police launch, savs "On Tuesday I brought the Magis- 
trate to this khal here on Kali chur. I landed with the Magistrate and 
others, and afterwards ran with the Magistrate to the north. I and 
Meheruddin khalasi gnt ahead with this man (Tarumuddin). Tarumuddin 
was then with us. Wo ran on to the darra of the bari, and saw some 10 
or 12 men with lathis, dal, suld, in and around his bari and some of them 
throwing down paddy from his stack. There was then a cry of ‘police.’ and 
then seeing us the lathials fled to the east with their weapons. We fol- 
lowed some 5 or 6 kanis through the math, and Tarumuddin, wbogot soma 
10 cubits ahead, gob hold of one of the lathials. That man lifted up a 
chawal (this one) to strike him. Wa other two then fell on him and took 
the instrument from him, and held and produced him before the peshkar 
Then we followed to where the sahib was to the south, in which direction 
£ 866 ] the other Uthials had fled, and he then sent me to bring the launch 
round to that s-de of Che island. I brought the launch round, and the 

Magistrate got on it. We chased them a boat to Sir char ” 

From these passages from the Magistrate’s judgment and the evidence 

to be clear that the present proceedings were initiated by 
the Magistrate ; that he took an active part in causing the dispersion of the 

committing mischief on the homestead 
of the witness Tarumaddm ; that be pursued and directed the pursuit of 
the members of that assembly ; and that subsequently be took pains to 
oolleob the evidence showing the connection of the applicants with that 
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1893 unlawul assembly, and fche keeping of armed men. on which they wera 
HA&CH 24. afterwards coDvicfced. 

Cri^al ^ thiak thatin these oirumstanoes the Magistrate should not hare 

Rs,vT«m^ tr'ad the ease himself. In the first place, s. 55. Criminal Procedure Coda, 
RBraiON, provides that no Magistrate, e.xcept with the permission of the Court to 

*0 0. 8ST. r' ■ ^ a°y ease to or in which 

he 18 a party, or personally interested 

I . case it is clear that the District Magistrate from first t^ 

^st was the prosecutor. He initiated and directed the whole proceedings. 
He may also, we think, be said to have been personally interested in them, 

for the word personally -’ in s. 555 does not. we think, mean merely 

privately interested ’ or interested as a private individual,” but includes 
such an interest as the District Magistrate must in this case have had in 
the conviction of the accused [see the case of In re Het Lall Roy 0).] 

secondly, the Magistrate in the passage from his judgment, which has 

been read, and m other passages— for instance, in those in which he 
describes the locality in which the unlawful assembly took place— has 
described matter which came under his own observation. He therefore 
has embodied m his judgment matters which, if relevant, should have 
been deposed to by him on oath m the witness-box. Now, it is clear that 
no Magistrate can try to a case in which he is himself a witness. The rule 
laid down m Empress [866] v. Donnelly m and many other rulings is 
that a Magistrate cannot himself be a witness in a case in which he 
IS the sole judge of law and fact. The Magistrate in a letter which has 
been read to us states that he only witnessed the facts deposed to by the; 
wicnesses from a distance, and it has been said that his evidence could not 

this appears to us to be 

mmaterial. The accused are entitled to have nothing stated against them 

whi^h °^th in their presence, and 

i^hniHnt? opportunity of testing by cross-examination and of 

lebuttmg [see the case of In re Hurro Guilder Paul (3).j 

therefore consider that in the circumstances of the case the Magia- 
trate was disqualified from trymg it himself, aud we acoordiugly set aside 

SoirZ* m' • “i f direct that the accused be retried by 

some other Magistrata of the Backerguuge district. 

We wouM add that in passing this order we wish to cast no reflec- 
tions on the District Magistrate, who appears to have been actuated by a 
zealous desire to preserve the peace of his district. But, as pointed out 
by Mallor and Lush JJ.. m the case of Serjeant v. Dale (4) when layiotf 
down the rule that if a Magistrate has any legal interest in the deoision 
of a case, he is disqualified from trying it. no matter how small that 
interest may oe The law m laying down this strict rule bad regard* 
not so much perhaps to the motive which might be supposed to bias the 
Judge, as to the susceptibilities of the litigant parties. One important 
object at all events i» to clear away every thing which might engender 
suspicion and distrust of the tribunal, and to promote the feeling of con- 

ence in the administration of justice which is so essential to social* 
order and security.” 


H. T. H. 


Rule made absolute and convictions quashed. 


(1) 32 W.R. Cr. 75. 
(3» 20 W.R. Cr. 76. 


(3) 3 C. 406. 

(4) L.R. 3Q.B.D.558, 


582 


X,] TABINI CHARAN CHOWDHRY V. AMULYA BATAN ROY 20 Col. 868 


20 C. 867. 

[867] CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Mr. Justice Ravipini. 

Tarini Charan Chowdhry {Petitioner) v. Amulya 
Ratan Roy {Opposite party).* 

(6th April. 1893.] 


1863 

APBli. 6. 

Criminal 

Revision. 

20 C, 867. 


Criminal Procedure Code^lQZ2, s. l^S>~Slriking off proceedings under a. 145 Code of 

Criminal Procedure, effect of’— Breach of Oie peace— New proceeding. ' ’ 

Proceedings under s. 145 of the Code of Criminal Pcooedure cannot be renewed 
after the dispute has been settled and an order has been made that the case be 
struck oS Under such oireumstances a new proceeding would not be justiOed 
only on the materials upon which the proceeding, which was struck off, was 
based. 


[F..6 0.W.N. 923 (924); R.. 
1065 (1068).] 


30 C. 112 (116) : 83 C. 352 = 2 O.L.J. 


259 = 9 C.W.N. 


This was a rala calling on the opposite party to show cause why an 
^order passed by the Deputy Magistrate of Jessore. dated the 30th December 
1892, in certain proceedings originally instituted on the 17th May 1892, 
under s. 145 of the Code of Criminal Procedure, should not be set aside! 
The Magistrate by his order found the second party (the opposite party 
before the High Court) to be in possession of the land in dispute, and 
directed him to ba maintained in possession until ousted by due course of 
law. 

The facts of the case are sufficiently stated in the judgment of the 
High Court for the purpose of this report. 

Mr. W. 0. Bonnerjee, for the petitioner. 

Mr. J. T. Woodroffe and Baboo Promotha Nath Sen. for the opposite 
party. 

The judgment of the High Court (Trevelyan and Rampini, JJ.) 
was as follows : — 

JUDGMENT. 


This is an application to set aside an order made under s. 145, Code 
of Criminal Procedure, whereby possession of the land in dispute was 
declared to be in the second party. We have bad the advantage of hearing 
Mr. Woodroffe with regard to the whole case, and have come to the con- 
olusion that, as matters stand, it is impossible to support the order. The 
proceedings with regard to this land under s. 145 began so far back as the 
17th May [868] 1892. They were based upon a police report which is 
dated 11th April 1892. Written statements were filed in the ordinary 
course, and matters went on until the parties presented petitions asking for 
an opportunity either to have their boundaries demarcated under the 
Survey Act or to settle tbeir dispute (as to boundaries apparently) by 
arbitration. An order was made by the Magistrate on the 23rd June 1892 
in these terms : — “ Both parties have filed petitions to the effect that until 
the dispute is settled, either under the provisions of the Survey Act or by 
arbitration, they would not go upon the lands in dispute. The case under 
8. 145 may therefore be struck off.” 

Now the first question which arises is, what is the effect of an order 
striking off proceedings under s. 145, Code of Criminal Procedure. As 


^ 1.* “9 of 1893. against the order passed by B*boo Khett» 

Uohao Mittra, Deputy Magistrate, Jeasoce. dated the 80th of Deoembet 1899 
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1893 Mr. Woodroffe has told us. there is a series of decisions with regard to the 
AP^6. effecfc of striking off the file of a Court applications in civil matterB, 

Criminal think that those stand on an entirely different footing from 

RvvTQmxr of a quasi-criminal descrinbion. The section itself orovides 

JtisvisiQN. for a case where a Magistrate can cancel his order. Those are cases 

20 C. 867. ^here parties shew him that no dispute exists, and if the likelihood 
of a breach of the peace has ceased to exist before the proceedings 
under s. 145 have terminated, it follows that there can be no neces- 
sity for a continuation of such proceedings. The result of these applica- 
tions which were sanctioned by the Magistrate nractically amounted to 
cassation, at any rate for the time being, of any likelihood of a breach of the 
peace. That must have been the view which the Magistrate took of it, as 
he considered it unnecessary to proceed, at any rate then, with those 
proceedings. We think that unless it can be shown that there is a legis- 

giving a power to that effect, cessation by the order of 
the Magistrate of any criminal proceedings must, until that order is set 
aside, operate not only as staying the proceedings, but destroying them. 
This construction of the law is one also which the Magistrate himself 
seems to some extent to have adopted when, in his order of the 23rd Sep- 
tember 1892, he stated that proceedings under s. 145 were necessary 
and a fresh proceeding should be drawn up. Whatever his view may have 
been in the matter, we think the effect of his earlier [869] order was to 
destroy the proceedings, and anything done after that under s. 14o 
must start afresh and not stand upon the basis of the earlier proceed- 
ings. A new application was made by Mr. Woodroffe's client, who is 
the second party, in September, printing out that the arrangement come 
to between the parties had falleo through, aud uoon that the Magistrate 
made an order on the 23rd September, in which he said--*' I find that 
the disDute between the two parties as to the possession of and title 
to the 193 bighas in question has not been settled bv arbitration, nor 
have any practical sfcens been taken for that purpose. I also find 
that the first party, Tarini Gharan Ghowdhry, is not willing to abide 
by the decision of an arbitrator appointed in connection with this case. 
As the croos are, some of them, nearly ready for being out. a breach of the 
peace is likely to take place if either party attempt to cut them. Proceed- 
ings under s. 145 are, therefore, necessary. A fresh proceeding can be 
drawn up.” That order was forwarded to the Deputv Magistrate, and from 
that point, in our opinion, the new proceedings began, and it is necessary 
to see whether those proceedings are regular. Under s. 145, it is 
necessary that there should bo a preliminary proceeding, and such order 
shall be in writing, stating the grounds on which the Magistrate has been 
satisfied that a dispute likely to cause a breach of thepeaoe exists. Now, 
the proceeding in this case is dated 15th October 1892, and it recites aS 
its basis a report of the Sub-Inspector of the Nawapara outpost, from 
which it appeared to the Magistrate that there was likelihood of ® 
breach of the peace. This report of the Sub-Iospeotor appears to be the 
old report of April 1892. and this on the face of the proceeding is its only 
basis. Wo think that the Magistrate was not right, in October, in acting 
only upon a report, dated the previous April, when the likelihood of ® 
braah of the peace which is referred to in that report must have passed 
away, and it was on the ground that it had so passed away that the 
M^agistrate struck olf the earlier proceedings. It is not always easy to say 
what interval should elapse between an information and prooaeding, but 
here as there was no information of any likelihood of a breach of thd 
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peace after the whole proceedings had been struck off. we think this parti- 
cular proceeding is defective. The decisions of this Court [870] have fre- 
quently emphasised the necessity of a proceeding which forms the basis of 
145, stating the information upon which the Magistrate has reason to 
suppose that a breach of the peace is probable or imminent. In his explana- 
tion the Magistrate has pointed out certain proceedings under s. 107, which 
took .place in November, and showed at the time of the nroceedings that 
there was likelihood of a breach of the peace. But the likelihood which 
may then have existed, acd which might have reference to the probable 
breach of the peace referred to by the Magistrate, was nob what he now 
refers to. He was referring to a different thing altogether. The setting 
aside of these proceedings may only lead to the institution of a fresh 
proceeding. That, of course^ is a matter for the Magistrate to determine, 
haying regard to the question whether at the present moment there is or 
is nob likelihood of a breach of the peace. But inasmuch as the proceeding 
now before us does not recite anything on which the Magistrate could 
reasonably have supposed that there was, at the time of recording the 
proceeding, a likelihood of a breach of the peace, we think that all the 
proceedings are defective and must be set aside. 

H. T. H. Rule made absolute and order set aside. 


20 C. 870. 

CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Mr. Justice Rampini. 


Hardwar Singh or Lall (.Petitioner) v- Khega Ojha 
(Opposite party).* [Hth April, 1893.] 

Becnh of Magistrates, absence of vtember of— Hearing of part of case by one Bench of 

Magistrates, anddedsion by another —Criminal Procedure Code 18S2 ss 16 350 

Rules framed by Local Qooernmentfor the guidance of Benches of Magistrate 's under 

s. Criminal Procedure Code— \J\tT8, dtes. 

Ruld 8 ot the rules framed by the Local GoTerumeot for the guidance of 
Benches of Magistrates is ultra vires. 

An Honorary Magistrate may not give judgment and pass sentence in a case 
unless he has been a member of the Bench during the whole of the hearing of 
the case. 


:[P., 28 0. 194 (195); 18 M. 391=»2 Woir 17 : R, U.B.R. (1897-— 1901) 87 (Cr.l; D.. 21 
M. 246=»2 Weir 17 (18): 3 N.L.R, 67 = 6 Or. L.J. 43 3 

[871] In this case the petitioner was convicted under ss. 379 and 147 of 
the Penal Code, and sentenced to one month’s rigorous imprisonment and 
a fine of . Rs. 50, or in default to one week’s further imprisonment. The 
order and sentence were passed by a Bench of Honorary Magistrates of 

Sitamarbee. It appeared that the evidence for the prosecution was taken 
before Messrs. L. .J. and H. E. Crowdy, two Honorary Magistrates, and 
that the case was then adjourned. On being taken up again the evidence for 
the defence was taken by Messrs. L. J. Crowdy and Grish Chaedra Sarkar 
who delivered the judgment and convicted and sentenced the accused! 
-The ooDviotion and sentence were affirmed on appeal by Mr. L. Hare, Dis- 
triot Magistrate of Mozufferpore. A rule was then ob tained from the High 

o* 1893- agaiostthe order passed by L. Hare. Esc 
3DistnctM*gis6rate of ^safferpore. dated the Slat January 1893. affirming the order 
^BSQd by the Bqnoh of Hooorary Magistrates of Sitamarhee. dated the 18th of January 
J89Se I ^ 
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1893 Courb in its criminal revisional jurisdiction to set aside the conviotioB 
Apbil li. and sentence on the ground "that the evidence for the prosecution having 

fliiTMTxrAT taken by Messrs. L. J, and H. E. Growdy and the defence witnesses 
ummiwAb having been examined before Messrs. L. J. Growdy and Grish Chandra 

Revision. Sarkar, who delivered the judgment, the trial was bad in law.” 

20 0 870. argued, 

Baboo Durga. Mohun Das, for the petitioners in sunport of the rule. 

The Deputy Legal Remembrancer (Mr. Kilby) and* Baboo Digambuf 
Chatterjee, for the Crown. 

Baboo Durga Mohun Das.— The only section of the Code which 
empowers one Magistrate to act upon evidence recorded by another iS 
8. 350. That section, however, only applies to a case where a Magistrate 
ceases to exercise jurisdiction and is succeeded by another Magistrate who 
has and exercises such jurisdiction* To the present case that section has 
no application whatever. Section 350 of the Code of Criminal Procedure 
was enacted bo meet the case of transfer of Magistrates from one district 
to another. In the present case it cannot be contended that Mr.H.Br 
Crovvdy at any period ceased to exercise jurisdiction. There are numerous 
decisions in my favour bo show that the absence at the adjourned trial 
of some of the Magistrates vitiates both the trial and the conviction* 
See SJmmbhu Nath Sarkar v. Ram Komul [872] Guha (1), Suferuddinr, 
Ibrahim (2), and Ram Sunder De v. Rajah Alt (3). 

The Deputy Legal Remembrancer contra. — Under the provisions of 
8. 16 of bbe Code, the Local Government has framed rules (4) for the 
^idance of Magistrates, These rules came into force on the 15th of 
December 1839, and under Rule 8 this conviction is sustainable. That 
rule is as follows : — Any part-beard case postponed to a further sitting 
of the Bench may be proceeded with if any member of the Bench has been 
present at the previous bearing in the case, but subject to the provisions- 
of s. 350 of the Criminal Procedure Code.” 

No prejudice has been shown in this case. The judgment shows 
that the conviction is right. The cases cited cannot override the ruleS' 
framed by the Local Government. The trial by Honorary Magistrates is 
a new institution in this country, and it very often happens that one of 
the members is prevented from attending through illness or other causes, 
and if a trial were to be postponed on that account it would lead tO" 
endless delays. 

Baboo Dwr^a Mohun Das, in reply.— The rule relied on xQultravires. 
The Legislature has allowed Local Governments to make rules " for thff 
guidance of Magistrates,” and not for any other nurpose. Rule 8 cannot 
by any possibility be construed into a rule " for the guidance of Magis-^ 
trates.” 

The judgment of the High Court (Trbvbdyan and Rampini, JJ*)^ 
was as follows ; — 

JUDGMENT. 

The only point for consideration in this case is whether the ohangfl’ 
of Magistrates operates to invalidate the conviction. The facts are stated 
in the petition. It appears that the evidence was taken before two Hono* 
rary Magistrates, Mr. L. J. Crowdy and Mr. H. E. Growdy. The evidence 
for the defenoa was taken by Mr. L. J. Growdy and Baboo Grish Chandra 

(1) 13 C.L.R. 312. (2) 3 0. 784. (8) 13 0. 568. 

(4) See Calcutta QautUt 35(h December 1889, part I. page 1071. 
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Sarkar. The two latter gentlemen delivered judgmeot. There is no doubt 
Uiat, apart from any statutory provision, the only persons who can decide 
1.873] a case are those who heard the evidence and the arguments. The 
question remains whether the Code of Criminal Procedure permits this to 
be done in this case. The only section of the Criminal Procedure Code 
which expressly empowers one Magistrate to act upon the evidence record- 
ed by another is s. 350, which clearly has no application to the present 
case. That applies only to a case where a Magistrate ceases to exercise 
Jurisdiction and is succeeded by another Magistrate who has and exercises 
such jurisdiction. It does not appear that Mr. H. E. Crowdy at any 
time ceased to exercise jurisdiction in this case. This section is obviously 
intended to meet the case of transfer of Magistrates from ooe district to 
another, and to prevent the necessity of trying from the beginning all cases 
which may be part beard at the time of such transfer. This question is 
not a new one. In Shumbhu Nath Sarkar v. Ram Komul Guka (1), 
where, in a trial before a Bench originally constituted of a stipendiary 
and two Honorary Magistrates, one of the latter after the commencement 
of the trial was absent, and important evidence was recorded in his 
absence, but on the following day he signed the final order, the conviction 
was held to be bad. 

In Sufferuddin v. lbrahim{2)t where the facts were very similar bo the 
present case, a Bench of this Court considered the conviction illegal on the 
ground, amongst others, that the Magistrates who passed the final order 
were nob the same as those who heard the evidence. In Ram Sunder De 
y. Rajah Ali id) we find a similar decision. Mr. Kilby for the Crown 
contends that under Rule 8 of the rules, which came into force on the loth 
December 1889, and are framed by the Local Government under s. 16, 
Code of Criminal Procedure, this conviction can stand. Rule 8 is as fol- 
lows : — “ Any part-beard case postponed bo a further sitting of the Bench 
may be proceeded with if any member of the Bench has been present at the 
previous hearing in the case ; but subject to the provisions of s. .350, Code 
of Criminal Procedure.” There is no doubt that if this rule is a legal one, 
we could nob interfere with the conviction. The only portion of s. 16 
[874] under which it is contended that the Local Government has power 
to frame this rule, is paragraph (c), viz., " the constituting of the Bench 
for conducting trials.” When power is given to provide for the constitution 
of the Bench, we think that ordinarily means to provide for the persons 
who are to constitute it, that is to say, what individuals or what classes 
of individuals. In the ordinary acceptation of the term, it has nothing bo 
do with the powers which that Bench can exercise, and we think it clearly 
cannot give the power sought for in this case.'via:.. a power to decider 
case upon evidence taken by other Magistrates. This is not a question 
of the constitution of the Bench, It is a question as to what are the 
powers of the Bench. It is a power which is only given in an extreme- 
case in consequence of the necessities of this country, and is a power the 
exercise of which may frequently prejudice an accused person. Such a 
power would nob be given by implioabion, and even if it could be, there is 
nothing in the words oonstibubion of the Bench ” which implies such 
power. We think that Rule 8 is clearly ultra vires. We accordingly set 
aside the conviction and direct that the fine, if paid, be refunded and a 
new trial held in the oases. 

H. T. H. Rule made absolute and conviction quashed. 
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Before Mr. Justice Sale. 


In the matter op Bolye Chdnd Dott. 

[26th July, 1893.] 

Arrest -^rrest in execution of decree^Civil Procedure Code {Act XIV of 1882) s. 341 
— Writ of attachment-- Arrest and commitment -Release— Insolvency proceedings^ 
Protection order, withdrawal of— Re arrest under same decree. 

The Civil Procedure Code cootemDlates as immaterial the circumstancea under 
which a jiidgment debtoriraprisoned in execution of a decree obtained bisceleaae 
from prison, and there is m power in the Court to order the arrest of such 
judgment debtor a second time under tbe same decree. 

[875] The Secretary of State for India in Council v. Judah (1) followed. 
[N.F., 26 B. 652 (654. 655) ; D., 23 C. 128 (129).] 

In 1892 a decree was passed in the High Court in favour of the defend- 
ant ID the suit of Bolye Ghund Dutt v. Money Ball Dutt. In execu- 
tion of this decree, and uader an order of attachment of the High Court 
made on the 19th December 1892, the plaintiff was arrested at the in- 
stance of Money Lall Dutt, and, after notice, od the 10th January 1893 
was committed to prison. The plaintiff subsequently filed his petition in 
iDsoivency, was declared an iDsoIvent, and obtained an ad interim pro- 
tection order, and was thereupon on the 24th January 1893 discharged 
rom jail. On the 8th April 1893 the hearing in the insolvency came on 

before the Courc, and at such hearing the discharge of the plaintiff was 
postponed for twelve months without protection. On the 26th July 
the judgment-creditor took out a fresh writ of attachment under the same 

judgment debtor, and on bringing him up before 
the Court applied for an order re-commifiting him to prison- 

Mr, T. A. Apcar, for the judgmsnt-cr-^ditor. — The case is distinguish- 
able from that of Tke Secretary of State for India in Council v. Judah (l)i 
for in that case the judgment-debtor was liberated by reason of the non- 
attendance of the jailor in Court who had brought him up from jail. Judah 
being allowed to leave the witness-box without interference. There is no 
provision in the Procedure Code to the effect that a judgment-debtor 
cannot be re-arrested, the only case in which he could not be re-arrested 
would be on obtaining his discharge under s. 341. If a judgment-debtor 
could not be re-arrested, the effect would be absurd, as all that a iudg- 
ment-debtor need do. on being arrested and committed, is to file bis peti- 
tion in insolvency, obtain an ad interim protection order, and thereon be 
absolutely released from re-arrest and ro-c immitment under the same 
decree. Supposing the judgment-debtor' had escaped from custody, could 
it be said that he could not be re-arrested on the same writ? or 
^pposing he was rescued, or that the writ which by a rule of this. 
Court ran only for a month, bad expired, what would then be tb® 

8 position ? There is nothing in the Code to show that 
[876j there is to be only one application for arrest or one application for 
attachment of property. 

Mr. Sinka, for the judgment-debtor. — The judgment-debtor cannot 
be re-arrested on a fresh warrant under the same decree under which he 
was previously arrested. The case of The Secretary of State for India 
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in Council y. Judah (1) is in poiob; Blackburn v. Stupart (2) and In re 1893 
Dtvarka Lall Miller (3) are also somewhat in point. Tbe arguments used July 26. 

by Mr. Apoar were used in that case. The tendency of the Legislature 

in this country, as in England, is to abelish imprisonment for debt. The ORIGINAL 
means by which the judgment-debtor obtained hts release are immaterial. CiViL. 

ORDER. 20 C. 874. 

S.\LE, J. — This is an application which is made to commit a judg- 
ment-debtor to prison under an order of attachment made by this Court 
on the 25th of April 1893. The circumstances, as apnears from the tabular 
statement under which that order of attachment was made, are as 
follows; -Plaintiff was arrested under an order dated 19th December 1892, 
after notice to him. and on the lOch of January 1893 he was committed to 
prison. Subsequently he applied for the benefit of the Insolvent Act. and 
on the 24bh January he was released from custody and obtained an 
ad interim protection order. On the 8tn April 1893 the hearing in the 
insolvency came on, and the discharge of the plaintiff was adjourned for 
twelve months without protection. The defendant has incurred costs of 
execution, a sum of Rs. 48 besides the costs of the commitment, and the 
Sheriff’s fees. The attachment of this debtor under this order is now 
brought before me on the application of tbe judgment-creditor to re-com- 
mit him to prison on a former occasion. The objection is taken by 
Mr. Sinha. on behalf of tbe judgment-debtor, that the Court, under tbe 
Civil Procedure Code, bas no power to make an order for the arrest 
of the judgment-debtor a second time under the same decree, and he 
bas referred to the decision of the learned Chief Justice in the case of 
The Secretary of State for India in Council v. Judah (1). In that case the 
head-note runs as follows : — “ A [877] judgment-debtor once arrested and 
imprisoned in execution of a decree cannot, under the Civil Procedure Code, 
be again arrested under a fresh writ of attachment on the same decree.” 

Mr. Apcar, who appears on behalf of tbe judgment-creditor in this case, 
points out that the circumstances under which the judgment-debtor in the 
case of The Secretary of Slate for India in Council y. Judah obtained bis 
release are entirely different from the circumstances under which tbe judg- 
ment-debtor obtained his release in the present case. It is said that the 
judgment-debtor in the case by the Secretary of State obtained his release 
by means of a default on the part of the plaintiff in nob providing for his 
re-arrest after the application which he had made to be declared an 
insolvent under the section in the Civil Procedure Code had been refused. 

It seems that after the enquiry provided for by tbe section of the Civil 
Procedure Code, which at that time applied to the High Court, but which 
does not now apply, the application of the judgment-debtor was refused, and 
thereupon the Advocate-General, on behalf of the plaintiff, applied for the 
re-commitment of the judgment-debtor. The Court declined to make the 
order, and the result was that in the absence of the bailiff the judgment- 
debtor walked out of the Court. Subsequently an application was made for 
a fresh order of attachment on the judgment-debtor, and it was contended 
on his behalf that there could be no re-arrest under the same decree 

The learned Chief Justice deals with that argument in this way He 
says Now, what the rights of the plaintiff are with reference to the 
existing warrant it is not for me to say. Having regard to the provisions 
of 8 . 341 and subsequent sections. I am clearly of opinion that the Code 
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1893 only contemplates one arrest, and if the defendant is to be remitted to jail, 
Ji^26. or if be IS in custody now. hois in custody under the original arrest, and 

OnirTVAT IQ custody under no other.” Then the learned Chief Justice 

UEioiNAL further down goes on to say that “s. 341 provides that a man should be 
OmL. discharged from prison in various ways ; that is to say, upon the money 
20 C. 874. paid, upon the decree boing satisfied in full, the creditor consenting 

to his release. nou-Dayment of the allowance by the judgment-creditor, the 
insolvency of the judgment-debtor, and the term of his imprisonment having 
expired. Now all these [878] things obviously deal with one imprisonment 
only, and one arrest under s. 254, which is the arrest to enforce payment 
of the money. Then the learned Chief Justice says : — “ I am of opinion 
that the defendant having bean once arrested, there can be no other writ 
which can issue from this Court. Whether the party has the right tore- 
a,rr 0 st him under the original writ, or what are those rights or what his 
liabilities may be. is a totally different matter. As I have said before. I 
think that this Court, having once granted an order for the defendant’s 
arrest, and he having been arrested under that order, it is not open to it to 
grant another order, and therefore this application must be refused.” 
While I fully assent to the argument which has been put forward 
by Mr. A pear that a very great difference may exist as regards 
the circumstances under which a judgment-debtor obtains his release, 
whether the circumstances show that it was by reason of a default 
on the part of the judgment-creditor or by reason of his own con- 
duct, yet I can only read the observations of the learned Chief Justice in 
one way, and that is that the Civil Procedure contemplates as immaterial 
the circumstances under which the judgment-debtor obtains his release, 
and that, as a fact, under the Civil Procedure Code, there is no power 
whatsoever in the Court to order a second arrest under one and the same 
decree. That, in my opinion, is a fair and plain construction of the judg- 
ment of the learned Chief Justice, and where a question basooncern with 
the liberty of the subject, I think I am bound to read it in a way tending 
rather to a liberal construction than to a restricted one. I think, there- 
fore, that X am governed in this matter by this decision in the 
case of The Secretary of State for India in Council v. Judah, and I 
must bold that the Court, having regard to the section of the Civil Pro- 
cedure Code, has no power to order the arrest of a judgment-debtor a 
second time on the same decree. Mr. Apear has very properly pointod 
out that the circumstance under which the judgment-debtor in this case 
obtained his release was by reason of the provisions of the Insolvency Act 
(s. 13) which gives the Court power to grant ad interim protection 
under certain circumstances, and that in this case the judgment- 
debtor, having obtained bis release by virtue of that section of 
the Insolvency Act, the circumstances do not fall within the grounds 
L879 j of the decision of the case which has been cited. As I think tbe 
learned Chief Justice s view was that the circumstances were absolutely 
immaterial as to whether the discharge was obtained by default of the 
judgment-creditor or in any other way whatsoever, I am unable to give 
effect to Mr. Apear s argument. The result is that the judgment-debtor 
must be discharged, but Ido not think, under the circumstances, I shall 
make any order as to costs. 

Application refused. 

Attorney for the plaintiff : Baboo Gokul Qhunder Dhur, 

Attorneys for the defendant : Messrs. Beeby d Butter, 

T. A. P. 
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Before Mr. Justice Sale. 


In the Goods op E. MoGomiskey, Deceased . [Ut August, 1893.] 

Praciiee—Peaiion by Administralor.General for Letters of Administration— Prayer for 

remission of Court fees wfiere estate is of small value — dule of Biah Court 697 

Verification of petition— Administrator-GeneraVs Act (// of 1874), ss. 13 , 16 , 
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A petition by the AdmioistrAtor-General for letters of administration contain- 
ing a statement as to the value of the estate, followed by a prayer for the remis- 
sion of Court fees under rule 697 of the Rules of the High Court IBelchambers* 
Rules and Orders, page 378), is sufficiently veri6ed by the signature of the 
Administrator-General m accordance with s. 12 of Act 11 of 1874 Tbe effect 
of that Act is to do away with the requirements of the rule in such a case so 
far as it makes verifioation by affidavit necessary as to the value of the assets. 

[F., 36 C. 404 (406).] 


In this case a petition was presented on behalf of the Administrator- 
General for letters of administration to the estate of the deceased, when a 
^luestiOQ arose as to the practice for verification of the value of the estate 
when accompanied by a prayer for remission of Court fees. The facts 
material to the point appear in tbe note made by the Registrar, which was 
as follows : — 

“ The Administrator-General has presented a petition for letters of 
administration, stating that the total value of the estate will not exceed 
Rs. 1,842-3-3, and praying for remission of the fees of Court under rule 
697, Belohambers’ Rules and Orders, p. 278. 

[880] " That rule, passed in 1856. requires the statement as to the 
value^of the estate to be verified by the affidavit of the narty applying. 

“The Administrator-General, like any other applicant for probata or 
letters of administration, was formerly required to verify his petition bv 
affidavit. He is now, by s. 12 of the Administrabor-General’s Act (II of 
1874), exempted from verifying, otherwise than by his signature, any 
petition presented by him under the provisions of the Act. 

“ The present petition is presented under the provisions of the Act and 
ie verified by the Administrator-General’s signature. It is therefore 
sufficiently verified under the Act. But it contains a statement as to the 
value of the estate, followed by a prayer for the remission of Court-fees 
under an old rule which requires the statement of valuation to be verified 
by affidavit. This statement is also required for the purposes of the Act 
apart from the rule. In these circumstances is anv further verification 
necessary ? Is not verification under the Act equivalent to verification by 

affidavit? It has been the practice in similar cases to require from the 

Administrator-General a double verification, but to this he objects as 
being unnecessary and opposed to the intention of the Legislature indi 
oated by a positive enaobmenb. It is true that a remiHsion of fees is not 
contemplated by the Act ; bub can that make any difference in tbe value 
of the verification of a fact, verified under the Act, and which for all 
purposes under the Act is efficacious ? ” 

ORDER. 

Tbe following order was made by 

Sale. J. :- I think t^be Administrator-General should not be required 
io verify otherwise than by his signature the statement as to the value 
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1893 of the assets likely fco come to his hands, though such statement may be 
AUG^l. required for the purpose of obtaining a remission of Court-fees under Rule 
ORiaiNAT Belchambers ’ Rules and Orders, p. 278. Section 16 of the Ad- 

mmistrator-Geaeral’s Act requires that every petition for administration 
UI^L. under that Act should contain a statement as to the value of the assets 
20 C, 879. come into the petitioner’s hands. That statement is sufficiently 

his signature under s. 17 of the Act, It would be an extraordinary''* 
I.881J result if such statements were held to be sufficiently proved by 
signature only under the Act, and yet that the same statements should be 
required to bo proved by affidavit for the purposes of the rule. I think 
the effect of the Act is to do away with the x^equirements of the rule so 
far as proof of the statement as to assets is concerned. 

Attorney for the petitioner : Mr. Carruthers. 

J. V. w. 
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APPELLATE CIVIL. 

Before Sir W. Comer Petkeram, Kt., Chief Justice, and 

Mr. Justice Gkose. 


Ganoda Kanta Roy and others {Petitioners) v. Probhabati 
Dasi and others {Opposite parties)."^ [12th June, 1893.J 

Bengal Tenancy Act iV III of 1885), «s, 93, 95, 99 — Common Manager — Afjnor co-aharers 
— Court of Wards. 

Oq the 8th Jaouary 1891 one of three co-sharers io an estate applied for th«' 
appointment of a common manager; bat on objection taken by the other oo- 
sharers this application was withdrawn. Oa the 4th March 1892 the same 
co-sharer applied to the Court to the eSeot that “ proceedings might be taken 
under 8. 93 of the Bengal Tenancy Act and that the management of the estate, 
might be taken over by the Court of Wards.” The other co-sharers and the 
representative of certain minor oo-sharers objected to the appointment of a 
common manager, but consented to the estate being made over to the Court of 
Wards On the 30th March 1892 the District Judge, without satisfying himself 
as to the necessity of the appointment of a common manager, ordered that ths 
estate should be made over to the Court of Wards. The Court of Wards took, 
oyer the estate, but subsequently refused to act, and the Board of Revenae, 
directed that the estate should be released. On the 13th August 1892 the Dis- 
trict Judge issued notices on the co sharers under s. 93, calling on them to ahoW- 
cause why a common manager should not be appointed. AH the oo-sbaterrf 
appeared and objected to the appointment of a common manager, but [8823 one 
of them and the representative of the minor co sharers stated that they bad 
agreed to appoint a private person manager of their shares. The Distriot Judge 
therefore appointed such person temporarily as a common manager of thesntit® 
estate until the oo-owners should take steps under s. 99 to satisfy the Ooutt 
that they were in a position to manage the estate, and on the 24th March 1893 
passed two orders on separate applications made by two of the oo-sbarers for th® 
release of the estate, refusing to release it, as he was not satiseed that the 
management of the estate could be conducted without injury to the rights of the_ 
minor, aeld, that these orders of the 24th Maroh 1893 were ultra ttires. 

[R., 23 C. 522 (625).] 

This was a rule calling upon the administrators of the estate of feb® 
late Kumar Manoda Kanta Roy to show cause why an order of the Di®' 
fcrict Judge of Jessore, dated Slst August 1892, appointing, under s. 95 (5) 


• Civil Rule No. 508 of 1893 against the orders of J. Knox Wight, Eeq,', Dietriotj, 
Judge of Jessore, dated the 3l8t August 1892 aud 24th Maroh 1893. 
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of the Bengal Tenancy AoC, a common manager of the Chanchra estate 
and two orders, both dated the 24th March 1893. dismissing the respec- 
tive applications of Homoda Kanta Roy and Rajah Gonada Kanta Roy to 
have the said estate released from common management, should not be 

set aside. The rule was a’so forwarded to District Judge for information 
and guidance. 

It appeared that one Rajah Borada KantoRoy died on the 4th Febru- 
ary 1880. leaving him surviving three sons, Manoda Kanta Roy. Ganoda 
Kanta Roy, and Hemoda Kanta Roy, who succeeded tohisestate in equal 
shares, and that from the year 1883 to the year 1891 these three co-sharers 
apparently collected the rents of their respective shares in their father's 
estate ;bhe co-sharers being separately recorded in the Collector’s books, 
and paying Government revenue separately. On the 8th January 189l! 
Ganoda, considering it to be for the common benefit of bim^elf and his 
co-sbarers, applied to the Court for the appointment of a common manager, 
but on objection being taken by his co-sharers the application was with- 
drawn. 

In October 1891 Manoda died leaving four minor sons and a widow 
Probhabati, who took out administration to her husband's estate, and 
managed such estate separately from her late husband's co- sharers as previ- 
ously. 

On the 4th March 1892 Ganoda agaiu applied to the District Judge 
ofJessore, asking that proceedings might be taken under [883] s. 93 of 
the Bengal Tenancy Act, and that the management of the estate might be 
taken over by the Court of Wards. Oo the 25th March Hemoda objected 
to the application for a common manager, and whilst not admitting the 
facts set out in Ganoda's application, agreed that it might be desirable to 
place the whole estate in the hands of the Court of Wards. Probhabati 
on the same dav put in a petition merely consontiog to the estate being 
made over to the Court of Wards. 

On the 31st March 1892 the District Judge, without making any 
enquiry to satisfy himself as to the necessity of the appointment of a com- 
mon manager, ordered that the estate should pass into the hands of the 
Court of Wards, if such Court should be willing to undertake the manage- 
ment. The Court of War^s at first accepted the management, but 
subsequently declined to act, and the Board of Revenuedireoted that the 
estate should be released from the Slst of August 1892. 

On the 13tb August 1892 the District Judge, being of opinion 
that the estate had reverted into his hands, issued notices under 
s. 93 of the Beogal Tenancy Act, calling on the co-sharers to show 
cause why a oommon manager should not be appointed for the estate, 
inasmuch as the Court of Wards had declined to take the management. 

On the 28th August 1892 Ganoda appeared and objected to the appoint- 
ment, and asked that his previous application of the 4th March 1891 
might be withdrawn, and statiug that he and Probhabati had agreed to 
appoint one Peary Mohun Guha as a private manager of their shares in 
the Chanchra estate without the intervention of the Court. Hemoda 
also objected to the appointment of a common manager. 

On the Slst August 1892 the District Judge, without holding any 
enquiry or taking any evidence, passed an order, purporting to be under 
8.95 of the Bengal Tenancy Act, appointing Peary Mohan Guha oommon 
manager, temporarily, until the oo-owners should take steps under s. 99 to 
satisfy the Court that they were in a position to manage the estate pronerlv 
the Judge adding that As the youngest brother (Hemoda) is a spendthrift 
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and has involved his share hopelessly, and as there is no visible chance of 
[885] saving his shave, and his share will in all human probability be 
sold in two or three moDths, it is hardly necessary to consider his case 
seriously now.” 

On the 8th December 1892 Hemoda applied, under s. 99 of the 
Bengal Tenancy Act, to have the estate released from the common 
management. No order, however, being passed on this application, 
Hemoda again applied for a similar order on the 24bh February 1893; 
and on the 22od March 1893 Ganod.i made an application for the same 
purpose. 

On the 24th March 1893 the District Judge, without notice to the 
co-sharers, passed orders on these applications declining to release the 
estate, on the ground that he was not satisfied that the management 
would be conducted by the co-owners without injury to the rights of the 
minor co-sharers. Ganoda and Hemoda then applied to the High Court 
and obtained the rule firstly above mentioned on the ground that there 
was no dispute existing between the co-owners such as would cause 
injury bo private rights within the meaning of s. 93 of the Bengal Tenancy 
Act ; that the District Judge had passed the order aopointing the common 
manager without any judicial enquiry or evidence, and without taking 
security from the common manager, and that the orders of the 24th 
March 1893 were passed without notice to the pirbies interested ; and 
lastly, that the reasons given by the Judge for nob releasing the estate 
were bad in law. 

The Advocate-General (Sir Charles Paul) with him Sir Gri§iths 
Evans and Baboo Srinath Das, Babu Saroda Charan Milter, Baboo 
Burnt Chunder Roy Chowdhry, and Baboo Hara Prasad Chatterjee, in 
support of the rule. 

Mr. Jackson, Mr. Sinha, and Baboo Surendra Chunder Sen, to show 
cause. 


Mr. Sinha : — As a preliminary objection I say that the matter being 
nob a judicial bub a ministerial proceeding, the Court had no jurisdiction. 
Rossain Bux v. Mutookdharee Lai (1) and Fazel AH Ghoiodhry v. Abdul 
Mozid Chowdhry (2). [This objection was overruled.] 

[885] The minor's estate is, according to the Judge, in great jeopardy 
by the manner in which it is being mismanaged, and I contend that it is 
desirable that the common manager should be left in charge of the estate. 

Advocate-General \ — If the orders of the Judge are bad for want 
of jurisdiction, as I shall show that they are, no consent given to 
such orders by the parties can give jurisdiction. Minahshi Naidu v. 
Subramanya Sastri (3), Ledgard v. Bull (4). There was no ground for 
the order appointing a common manager, as no dispute existed between the 
co-owners in consequence of which injury ensued bo their private rights; 
see 8. 93, Bengal Tenancy Act. There is no allegation of a dispute on the 
petitions. The order of the Slst August 1892 is ultra vires and is a 
fraud 00 the Tenancy Act. The jurisdiction given by the Ait must be 
strictly exercised ; s. 95 only allows the Judge to appoint a common 
manager when the parties have refused to do so ; here there was no 
refusal, they had agreed to appoint the Court of Wards. Therefore 
the appointment was not one under the Bengal Tenancy Aot, and s. 99 
of that Act has no application. An appointment by consent i? 
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OQQ made under the Act ; for the parties mialit at inv 

manager so appointed. There is no provision in the Act for the appoint^ 
meet of a temporary manager. appoint 

ORDEE. 

delivJrsd (Pbthbram, C. J., and Ghose, J.) was 

Pethkram. C.J.— This was a rule which was obtained by the Advo 
cate-General for the purpose of revising an order of the District Judee 
appointing a person as the common manager of an estate which was owned 
by various persons, and tne appointment was made, on the face of it under ■ 

wfth^s. 99“' 

The rule was sent to the District Judge, and the District Judge has 
sent a letter explaining the order, and be has shown no doubt 
stances which render it very desirable, if it could be done [886] le' aT-' 
that this estate should be under the charge of a common manager But' 
notwithstanding that, upon a consideration of the facts of the ca<,A 
have come to the conclusion that this appointment was not Ie«aUv male 
^nd^coQsequeotly we are compelled to interfere and set aside the appolnt- 

This estate belongs to four persons in three shares, one of ■ 
which belongs to a psrson whom we may describe as the Eajah another 
to his younger brother, whom we may describe as the Kumar and flTl 
third to the two minor children of a deceased brother of the Rajah and 
the Kumar, who are now represented by their mother and snardian the ■ 
widow of the deooasod. The estate is one of considerable value 
the 4th March 1892 the Rajah, the elder brother, madrin 00011^100 
to the District Judge, that application on the face of it being an annh 
^tion under s. 93 of the Bengal Tenancy Act to appoint tL Court of ' 
Wards as tho common manager of the estate under that seotion 
Notice of that application was given by the District Judge to the 
persons, that is. to the Kumar and to the mother^f the m n^r 
children, and they each of them filed a petition consenting that the rJnZ 
of Wards should taka charge of the management of thf ^t!te ?fnnn 

that state of things the District Judge made an order diroctin- thaVthA 
Sdfr it management, and the Court S “possesion 

It is apparent that that was an order by consent of parties - in 
other words, it was an appointment by consent of parties, its validity’ as 
it seems to us, resting entirely upon the consent of the parties and imon 
nothing else and not upon the statutory powers given to the DislrLt Judge 
by the Act, because the Act only gives the District Judge nowfr 
where the lormaht.es prescribed by the Act have been gone through 
Dotices have bean given, and the periods fixed have elansed fu ’ 

parties have not appointed a common manager These forn^hV ^ 
not observed in this case, and the District Judge warnor?n L T""" 
to make the appointment. Tho appointment could only be madT fa v non ' 
of the parties ; and their consent was to put the estate in 
the Court of Wards. This consent, which they gavr m.'l A 
as having the effect of their appointing a common manager tL'ms^I 
and reporting the [887] appointment for the infotmLi ^ f 
Judge, as contemplated in s. 95 of the Act. But however thlfc^ m 
I said just now. the Court of Wards under the appointment 

595 


1893 

' June la, 

Appel. 

LATE 

Civil. 
20 0 . 881 . 


1893 

JDNB 12. 

Appel- 

late 

OlVIL. 

20 0. 881. 


20 Gal. 888 Indian decisions, new series [VolJ • 

Judge took possession of the estate aad continued to manage it down to the 
month of August of that year, and they then, hndiog that the estate was 
one that they could not properly manage, gave it up. Upon that state of 
things, the matter coming before the District Judge after the Court of 
Wards had given up the estate, the Rajah filed another petition before tha^ 
District Judge, withdrawing his consent that this estate should be placed 
in the hands of a common manager. But notwithstanding that, the District 
Judge, acting upon his own motion, and not upon the petition of any one, 
and no doubt acting, as he considered, in the interests of the minors, 
without following the procedure prescribed by ss. 93 to 95 of the Act, ap- 
pointed another person, against whom apparently there is no objection,. ’ 
as the common manager of this property. From thac order the Bajah 
and the Kumar now come up to this Court by way of revision under s. 622. 
of the Code of Civil Procedure, and the order itself is supported by 
counsel on behalf of the minors, and as I said just now, we think that 
that order was not legally made and cannot be supported. The first 
order, as I have explained, was, we think, an order made by consent, and 
for its validity rested upon that consent only. We think that the Judge 
was not in a position to make any appointment except by tbe consent of 
the parties, the preliminaries not having been gone through, and con- 
sequently, when the Court of Wards gave up, they being the managers 
appointed by agreement of parties, the Judge bad no authority to appoint 
a common manager unless a fresh petition had been filed by any of tbe 
parties, and he bad taken tbe various steps provided by the sections. If 
be had done that, he might have placed himself in a position to make the 
appointment, but that not having been done, the rule will be made abso- 
lute. But we think we ought to say that if there is any real danger of 
the minor’s esate being imperilled, there is no reason why an application- 
should not be made now under s. 91 to obtain the appointment of & 
common manager, and upon the proceedings which follow upon that 
application the whole interest of the parties could be considered [888]' 
and steps taken to protect their interests. We make no order as to 
costs. 

The order of the 26th March 1893, refusing the application of the 
Rajah and the Kumar under s. 99 of the Tenancy Act, will also be set* 
aside. 

T. A. P. Rule absolute. 

20 0 . 888 . 

APPELLATE CIVIL. 

. Befofe Sir W. Oomer Petheram, Kt.^ Chief Justice and 
^ Mr. Justice Ghose. 

' Arunmoyi Dasi {Plaintiff) v. Mohendra Nath 
Wadadar and others (Defendants).* [28th June, 1893.1 

judicata — Judgment in rem^Decision of Court as to construction of Will and 
ing grant of fjelters of Administration — Probate and Administration Act {V of 1881). 
ss. 19-59~Evidence Act {I of 1B12), s. 41. 

' Tbe High Court oi tbe North-Western Provinces on the 2nd February 1890. 

• lin determining under s. 19 of Act V of 1881 the question whether certain pw- 
sons wpre entitled to letters of administrati on with the Will annexed, construed 

• • Appeal ftom< Original Decree, No. 6 of 1892, against the decree of Baboo I 

Kri^na SenfEubordinate- Judge of 34-Pergannahs, dated tbe 29th of September 189i*- 
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that the applicants were residuary legatees 
Tiff that they were entitled to such letters of administration, 

M w® testator who had unsuooessfully opposed the grant in the Court 
of the North-Western Provinces then filed a suit in the Court of the Subordinate 
Judp oj.tbf 24-P^gana9 for. amongst other things, iho construction of her late 
h-sband s Will. Held oa appeal m such suit, that the application for letters 
of administration was not a suit properly so called, and that the finding on the 
construction of the Will by the Court of the North-Western Provinces, being 
inoidencal and for the purpose of determining the question of the representative 
of the applicants, could not bo regarded as ooneJuding the plaintiff by res judicata 
from obtaining a construction of the Will in the suit brought by her. 

IF., 3 AX.J. 10S3 (1069) = 5 li.B.R, 73 (79) ; Appl., ig a. 458=17 A.W.N. LOG; 

p" ?o rTf “ C-L J 6-23 (631) = 6 Ind. 

C.W.N. 924 =7 Ind.Cas. 12G ; L.Ii.R. {1893— 
1900)653(854): D.. 13 C.L.J. 547=15 C.W.N. 1021 (1024) = 10 Ind. Cas. 434.] 

This was a suit L.rought by one Aruumoyi Dasi, the widow of one 
Narendra Nath Wadadar. to recover a share in certain joint properties 
belonging to her late husband and bis brothers, and asking for the con- 
struction of a Will executed by her late husband. The plaintiff’s late 
husband, the defendants 1 and 2, and one [889] Rajendra Nath Wadadar 
deceased, were four sons of one Kali Nath Wadadar, who reside in the 
North-Western Provinces and are governed by the Dyahhaga. Kali Nath 
died in 1888, and his property, moveable and immoveable, passed to the 
hands of bis four sons above named. 

• 

Of these, Narendra Nath took service with the Maharaja of Benares 
and was possessed, as the plaintiff alleged, of certain self-acquired pro- 
perties. moveable and immoveable. Narendra died on the 7th’ December 
1887, leaving a widow and an infant son, the latter of whom died on the 
27th June 1888. 

Subsequently to the death of Narendra, the defendants 1, 2 and 3, 
the two brothers and widow of Kali Nath respectively, applied to the 
District Court of Benares and obtained a certificate under Act XXVII of 
1860 to collect the debts due to Narendra, and took possession of certain 
properties which the plaintiff alleged belonged to her late husband and 
were self-acquired. 

The defendants shortly after Narendra’s death sot up a will alleged 
to have been executed by Narendra on the 2ad November 1887, and 
applied to the High Court of the North-Western Provinces for letters of 
admlniatration with the will annexed. The application came on before Sir 
John Edge and Mr. Justice Straight, andthe plaintiff opposed it. The 
•Chief Justice said : — This is an application by two surviving brothers of 
one Narendra Nath Wadadar for letters of administration with the will 
annexed. There is no question before us about the execution of the will 
it is not denied. The widow opposed the application on the ground that 
the applicants are nob persons to whom letters of administration ought to 
be granted. The contention on behalf of the widow is thabunder the will 
•the interest of the deceased passed on his death to his son. and that the 
-son having survived him there was no residuary bequest. We have to see 
what the intention of the testator was as far as we can. In my opinion 
the object which the deceased had in view was to prevent his son acauir- 

interest in the corpus of the share unless and until he 
should attain majority and the brothers should consent to partition He 
obviously intended that his share should not be partitioned from the family 
property, and it appears to me that in order to effect that object he intend- 
■ed to leave and did bequeath his share in [ 890 ] the capital to his brothers 
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; Ifc was clearly the ieteatiionof the testafeor that 

m no event; should the widow he entitled to anything further than main- 
tenance. I am consequently of opinion that the applicants are under s. 19 
of Act V of 1881 persons entitled to the grant of letters of administra- 
tion with the Will annexed, and we order accordingly.” 

The plaintiff thereupon brought the present suit to recover a share 
in the joint family property which had devolved on her son, and also the 
property which she alleged was property acquired by her late husband, 
asking that the Will mav be declared a nullity, or in the alternative for 
its construction. The defendants contended that this matter was Tti 
judicata, the Will having been adjudged genuine and construed by the 
High Court, North-Western Provinces, and contended that the plaintiff 
was only entitled to maintenance, and that under the Will they were 
entitled to the properties claimed. 

The Subordinate Judge of the 24-P<irgunnah3 held that the judg- 
ment of the High Court, North-Western Provinces, was not a bar to this 
suit . that under the Will the testator had bequeathed his share in the joint 
estate to his brothers, and that it was his intention that his wife should 
have nothing else but the maintenance provided by the Will, and dismiss- 
ed the suit, save as to the self-acquired property claimed by the plaintiff. . 

The plaintiff appealed to the High Court. 

On the appeal the only question material to this report was whether 
the suit was barred by s. 13 of the Code of Civil Procedure by reason of 
the judgment of the High Court of the North-Western Provinces, dated 
the 2nd November 1882. The affirmative of this question being supported 
by the respondent, was in the nature of a preliminary objection to the suit 
and appeal, the arguments for the respondent are therefore placed first. 

Mr. Jackson (with him Baboo Nilmadhub Gkose, Dr. Eashbehari 
Ghose, Baboo Ashutosh Mookerjee and Baboo Sarut Chunder Eoy Chowdry)t 
for the respondent : — The matter is res judicata. The Probate and Adminis* 
Ration Act extends to the whole of British India. The Allahabad High 
Court possesses the same powers with regard to jurisdiction as this High 
Court. The doctrine of [891] res judicata is not confined to the Civil 
Procedure Code. See Soorjeemonee Dayee v. Suddanund Mohapattur{i)r 
a decision under the old Cjde. The judgment of the High Court, North- 
Western Provinces, is really a judgment hi revu Ammedbkoy Hubibhoy v. 
Vulleebhoy Cassambhoy (2). 

Section 13 of the Code is not exhaustive, it does not deal with judg- 
ments in reM. ^ Section 41 of the Evidence Act shows that a judgment irt 
rem is conclusive. The case came up before the High Court, North-Wes- 
tern Provinces, under s. 19, Act V of 1881, under which a person apply* 
ing must show that he is entitled to apply. It is unnecessary to discuss 
Barrs v. Jackson (3) as the question is cleared up in Concha v. Concha (4)» 

Is it necessary that a Judge granting probate should decide on the 
construction of the will? If it is, the question is res judicata ; as to whe- 
ther it was necessary to do so, Sir John Edge says nothing. The applies* 
tion made to him shows on the face of it that it was made qua residuary 
legatees ; the question as to whether they were residuary legatees was dis- 
tinctly raised. All that the Court has to be satisfied as to, is, whether it 
was essential for Sir John Edge to decide that the applicants were residuary 


(1) 12 B.L.B. 304 (316). 
(3) 1 Y, & C. Oh. 586. 


(2) 6 6. 703 (715). 

(4) LiR, 11 App. Oas. 541r 
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legatees ; if SO. it is res y«rfwafa. Section 41 of the Evidence Act is 
oonolusive on that point. 


T ..^^^^■^‘^vpoate-General (Sir C/iarfes Paul), Mr. Bill, Baboo 

Baboo Baxkiint Nath Das, and Baboo Jogesh Chnndra 
for the appellants. 


Sham 

Boy, 


Ihlr. Hill. The matter is not res judicata ; there cannot bo an 

^toppel m a matter of law. Behary Ball Sandyal v. Juggo Hohun 
Crossatn (1) is m point. 

The judgment of the Court (Petheram, C.J.. and Gh().se. J.J was 
as follows : — 


JUDGMENT. 

This IS a suit to recover a share of joint family property bBlonaing to 

deceased, and his brothers, which the 
plaintiff claims as having devolved upon her [892] under the law of 
inheritance through her son. Jotendra Nath, also deceased. The said 
Narendra and his brothers. Rajendra Nath, Mohendra Nath, aod Debendra 
Nath, were members of a joint Hindu family governed by the 
Dyabhag^ who generally lived for the purposes of business in the North- 
Western Provinces. He died on the 7th December 1887. leaving a son 
Jotendra, then an infant, and his widow, the plaintiff in this suit. Previ- 

had executed a Will bearing date the 2nd November 

1887 ; and the mam question which arises in this case is as regards the 
right construction of that document. The son survived the father only 
a few months : he died on the 27th June 1888. 

In the latter part of the year 1989. the defendants, Mohendra Nath 

and Debendra Nath Wadadar, the brothers of the deceased Narendra Nath 

applied CO the .Mlahabad High Court for letters of administration with the 

WUl of Narendra Nath annexed. It was opposed by tbe plaintiff, the 

widow, but the High Court being of opinion that the applicants were tbe 

residuary legatees and entitled as such under s. 19 of the Probate and 

AdmimsCrabioQ Aofc to represent the deceased, granted them letters of 
ad ministration. 

SubsequaDtly, this suit was brought by the widow in the Court of tbe 
Suboroioate Judge of 24-P0r|uunahs. oUiiaiug the share which belonged 
totheplainciff 8 husband, and which according to her case had devolved 

deceased Jotendra Nath, In the plaint the plaintiff denied 
the Will, bub at the same citne asked for i coostraction of the document 
assuming ib to be true. * 

XT there was a bequest bv 

Narendra Nath o his share of the joint estate to his brothers, and that 

It was his intention that his wife should have nothing else than the 

mambeQaace provided in tbe Will; and it accordingly dismissed the suit 

money which belonged to the separate 
estate of the deceased Thera was a question raised by the defendant as 

to resjudt^ta,mz that the suit was barred by reason of the judgment of 
the High Court of the North-Western Provinces : but this Question was 
decided against the defendants by the Subordinate Judge. 

first ® question of judicata in the 

first place. The learned counsel for the defendants. [893] resDondents 

has pressed th e point before us ; and we m ust therefore decide it ’ 

(1) 4 C. 1. 
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It has beea contended that, under s. 41 of the Evidence Act. the 
judgment of the Allahabad High Court, determining, upon a construction 
of the will, that the defendants, the brothers of Narendra Nath, are the 
residuary legatees, is a judgment in rent, and is conclusive as to the legal 
character which the Court under the Probate and Administration Act 
found the defendants were entitled to. 

Section 19 of the Probate and A Imioistration Act (V of 1881) provides 
that when the deceased has made a will, but has not appointed an execntor, 
or whec he has anpointed an executor who is legally incapable or refuses 
to act, or ha*? died before the will has been proved, or when the executor 
dies after pi'ovingthe will bub before administering the estate, an univer- 
sal or a residuary legatee may be admitted to prove the will, and letters 
of administration with the will annexed may be granted to him. 

Section 59 of the same Act provides that probate or letters of 
administration shall have effect over all the properties of the deceased 
throughout the province in which the same is granted, and shall be coq- 
clu-ive as to the representative title against all debtors of the deceased 
and all persons holding nroperty which belongs to him, and shall afford 
full indemnity to all debtors paying their debts, and all persons delivering 
up such property to the person to whom such probate or letters of 
administration is granted : provided that orobate and letters of adminis- 
tration granted by the High Courts, established by Hoyal Charter, have 
like effect throughout British India. 

Now, it will be observed that s. 59 expressly lays down in what 
respect the letters of administration, when granted, shall be conclusive, 
viz., as to the “ representative title” of the grantee of the said letters 
against all debtors, <^ 0 . 

Let us DOW burn to s. 41 of the Evidence Act (I of 1872). It 
provides : — 

A final judgment, order, or decree of a competent Court, in the 
exercise of probate, matrimonial, admiralty or insolvency jurisdiction, which 
confers upon or takes away from any person [894] any legal character, or 
which declares any person to be entitled to any such character, or to be 
entitled to any specific thing, not as against any specified person but 
absolutely, is relevant when the existonco of any such legal character, or 
the title of any such person to any such thing, is relevant. 

Such judgment, order, or decree is conclusive oroof that any legal 
character which it confers accrue! at the time when such judgment, order, 
or decree came into oneration ; that any legal character to which it declares 
any such persons to be entitled accrued to that person at the time when 
such judgment declares it to have accrued to that person : 

that any legal character which it bakes away from any such person 
ceased at the time from which such judgment declared that it had ceased 
or should cease ; 

and that anything to which it declares any person to be so entitled 
was the property of that person at the time from which such judgment 
declares that it had been or should be his property.” 

The question here arises, what is the legal character that the Allaha- 
bad High Oourb in the exercise of its probate jurisdiction declared that 
the defendants were entitled to, or conferred upon them ? Did it and 
could it confer upon them any other legal character than what the PrO” 
bate and Administration Act expressly lays down, viz., the repi'esBitt^tivi 
title of the grantees as against all debtors, &o., and pereons holding 
property belonging to the deceased ? 


6D0 



XJ BBNI PERSHAD V. PARBATI KOER 1 c 20 Cal. 896 

No doubt the Allahabad High Court in determining the question 
whether the defendants were entitled to letters of administration, as pray- 
ed for, had to construe the Will, and to consider whether upon a proper 
construction of that document, the defendants were residuary legatees ; 
but this was only for the purpose of determining the (juestion of ** repre- 
sentative title” as in s. 59 mentioned. The question of the construction of 
the Will was but an incidental question which the Court had to consider 
in determining whether the defendants were entitled to letters of adminis- 
tration in respect of the estate of the deceased. 

It has been held that in a proceeding upon an application for pro- 
bate of a Will, the only question which the Court is called upon [895] to 
determine is whether the will is true or not. and that it is not the province 
of the Court to determine any question of title with reference to the pro- 
perty covered by the will (see Behary Lall Sandyal v. Juggo Mohun Gos- 
sain) (1). And it is noteworthy that a proceeding under the Probate and 
Administration Act is not a suit properly so called, but takes the form of 
a suit according to the provisions of the Civil Procedure Code (see s. 83). 
That being so, we do not see how the judgment of the Allahabad High 
Court could be regarded as concluding the plaintiff as to the title to the 
estate either under s. 13 of the Civil Procedure Code, or under the general 
principles of m [see in this connection Barrs v. Jackson (2) and 

the Diichess of Kingston's case (3)J. 

[The Court then proceeded to consider and construe the provisions 
of the Will.] 

Appeal allowed. 


20 0 . ses. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


Beni Pbrshad {Decree-holder) v. Parbati Koer and another, 

MINOR, THROUGH HIS MOTHER AND GUARDIAN, 

PaghTOLA Koer {Judgment-debtors).* [29th July. 1892.] 

Execution 0 / decree — Execution of mortgage decree against Die estate of a deceased judg. 
meni-debtor member of a joint family under Mitnkshara Law-^Survivorship'^ 
Hindu law. 

On aa application for the execution of a mortgage decree the following order 
was made: — “In this case the sale was stayed awaiting the disposal of the 
regular suit. It bsing not necessary to keep the case pending, it is ordered that, 
attachment being allowed to stand, tbe case be struck ofl for ibe present.'’ The 
judgment-debtor, the father of a joint Hindu family subject to tbe Mitakshara 
law, having died, a fresh application for execution was subsequently made 
against bis estate. The heirs of the judgment-debtor objected to the application, 
on the ground that the decree having been passed against tbeic father alone it 
oould not bo executed against tbe joint family estate, now theirs by operation of 
Mitakshara law. 

[890] Held that, inasmuch as there was an attachment subsisting at the time 
of the application, tbe estate of tbe judgment-debtor under attachment at tbe 
time of his death was liable after bis death, even though it had passed to the 
surviving members of the joint Mitakshara family. 

T J- G. Charles, Esq. 

.Judge of Shahaoad, dated the 4th of April 1891. affirming the order of Baboo Dwarka 

Nath Mitter, Subordinate Judge of that district, dated the aSrd of December 1890. 

(1)4 0 1. (3) 1 Y & 0. Oh. 685. (3) Sm. 0. C. 8th ed. 784. 
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Suraj Bunsi Koer v. Shto Persad Singh (1) relied od. 

Kornalaka Bamtmantha v. A>idukuri R^numayya (2) distinguished. 

[P., R.,12G.P.L.R 73 (77): 16 O.P.L.R. 19 (23) f 

application for the execution of a mortgage decree against 
oint Hin'^n\! iudgment-debtor who had betn% memberof a 

a"ain<i^ nn R ^ M'takshara law. The decree was passed 

^ ® Dutton 17th August 1878. Execution was taken 

a f decree was partially satisfied. In 1888, 

alite »nd execution was made. Barhma Duib was then 

H,e P*>:yment out of Court in full satisfaction of the decree, 

on wl “^<30 10 1886. Tue plea was disallowed. B.ecu- 

Lle R allowed to proceed, and his property was attached and put up for 

idetnf n brought a regular suit to establish his 

Lre '‘fu of ‘“be Civil Prooe- 

,, j 27ch November 1888 the following order was 

Lnl ronif awaiting the disposal of the 

“ »5oms not necessary to keep the case pending, it is order- 

nl^f ^emg allowed to stand, the case be struck off for the 

/ ^arnma Dutb then died ; and subsequently the decree-holder 
made a fresh application for execution on 10th January 1890. The heirsof 
^arbma Dutt objected to the anplication on the ground that the decree 
having been passed against their father, it could not be executed against 
ti e joint family estate, now theirs by operation of Mitakshara law. The 
C5Uboidmat0 Judge ^lowei the objection and dismissed the application. 

Tn 3 « “ upheld the decision of the Subordinate 

judg^ Ihe decree-holder anpealed to the High Court. 

Baboo Karuna Sindhu Mukerjec, for the appellant. 

Baboo Akhoy Goomar Danerjee, for the respondents. 

[897] The judgment of the Court (Prinsep and Banerjee, JJ.) was 
as tollows : — 


JUDGMENT. 

n decree in this case was passed against one Barhma 

□ °° 17th August 1878, and since that date it has on various occa- 

sions been put m execution, portions of the debt having been realized. Tba 
piesenc application for e.xecution was presented on the 10th January 1890. • 
U IS not improbable, having regard to s. 230 of the Code of Civil Procedure, 
tnat this will be the last opportunity that the decree-holder will have to 
execute his decree. The previous application for execution seams to have 
terminated on the 27th November 1888. The order then passed by the 
bubordinate Judge was !□ this case the sale was stayed awaiting the 
is|:^sal of the regular suit. It being nob necessary to keep this case 
pending, It is ordered that, attachment being allowed to stand, the case 
e struck off for the present.” This application to execute has been 
opposed, for it so happens that the judgment-debtor, Barhma Dutt, 
las died. Execution is now taken out against the mortgaged property* 
and his sons, to whom the estate has passed, object that the decree which 
was passed against their father alone cannot be executed against tbO' 
joint family estate, now theirs by the operation of Mitakshara law. 

T j» Doth Courts have held that execution cannot proceed. The District 
Judge has procee ded on the authority of the judgment of a Pull Bench.: 

(1) 5 0, 148=6 I. A. 88. (2) 6 M. 932. 
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of the Madras High Court in the case of Karnataka, Hamcmantha v. 
Andiikuri Hanumayya (1), and in applying this ruling, he has stated that 
the attachment of the properties now io question was admittedly made 
after the death of Barhma Dutt. This admission seems to have been 
made under a misapprehension of the state of the proceedings which has 
been brought to our notice. The order of the 27th November 3 888 has 
already been quoted, and under that order it was expressly declared that 
the attachment should stand, the case being struck otf for the present 
apparently for the convenience of the files of the Court. There is no order 
on the record, nor is it contended by the learned pleader for the respond- 
ent that any order was made, removing the attachment. But it appears 
that on the 10th [898] January 1890. after the decision of the regular suit 
ou account of which the execution was stayed, a fresh appiicatioo was 
made by the decree-holder, in the course of which, in inadvertence of the 
previous proceedings and the order of November 1888. he asked that notice 
be served first and then the property be attached and sold. If there had 
bean no attachment subsisting at the death of Barhma Dutt, then no doubt 
the rule laid down by the Madras Court oa which the District Judge re- 
lies would have governed the case before us. But it seems quite clear 
that there was an attachment subsisting before the present application for 
execution and up to the oresent time, and thit that ataachmoQt was over 
certain properties forming the estice of Barhma Dutt and his sons, the 
respondents, at the time of Birhma Dubt’s death. Under such circum- 
stances we think that the estate of Bariima Dutt under such attachment 
at the time of his death would be liable after his death, even though it 
had passed to the surviving members of tlie joint Mitakshara family 
The law is laid down by tbeir Lordships of the Privy Council in Surai 
Bunsi Koer v. Sheo Pemad Singh (2). 

In that case it is stated that their Lordships think that “at the time 
of Adit Sabai’s death the execution proceedings under which the mouzah 
had been attached and ordered bo be sold had gone so far as to constitute, 
in favour of the judgment-creditor, a valid charge upon the land, to the 
extent of Adit Sahai’s undivided share aod interest therein, which could 
not be defeated by his death before the actual sale. They are aware that 
this opinion is opposed to that of the High Court of the North-Wasteru 
Provinces in the case. Goor Pershad v. Sheodeen (3). already referred to 
But it is to be observed that the Court by which that decision was passed 
does not seem to have recognized the seizable character of an undivided 
share io joint property which has since been established by the before- 
mentioned decision of this tribunal in the case of Deen Dtjal Lai (4). If 
this be so. the effect of the execution sale was bo transfer to the respond- 
ents the undivided share in 8 annas of mouzah Bissumbhurpore which had 
formerly [899] belonged to Adit Sahai io his lifetime ; and their Lordships 
are of opinion that notwithstanding his death the x'espondenbs are entitled 
to work out the rights which they have thus acquired by moans of a parti- 
tion.” ^ 

down, the decree-holders are entitled bo 
sell the right, title and interest of Barhma Dutt in the mortgaged proper- 
ties which were under attachment when the order of bhe 27th November 
1888 was passed. Thera is no necessity for considering how far the entire 
ancestral estate, including the share of the respondents, is liable, because ifc 


(3) 6 0. 148 (174) =6 I.A. 88 (114). 

(4) 3 0. 298 = 4 I. A. 321, 
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appears from a patibion of the decree-holder of the 22nd March 1890 that 
it was his inbenbion only bo attach the property which belonged to Barhma 
Dutb and was left by him at his death. The respondents’ pleader inbimatas 
that some of the properties which it is now sougnt to sell were not the pro- 
perties which were under attachment when the order of the 27bh Novem- 
ber 1888 was passed. This is an objection which can be best determined 
in the Court of execution. No doubt the present proceedings oau ba 
directed only to the properties under attachment on 27tb November 1888. 
The order of the lower Court is accordingly set aside, and execution will 
proceed in the manner indicated. The appellant will receive his coats 
in the lower Court as well as in this Court. 

Appeal allowed. 


20 C. 899. 

APPEAL PROM ORIGINAL CIVIL. 

Before Sir W. Comer Petkeram, Kt., Chief Justice, Mr. Justice 

Norris, and Mr. Justice Pigot. 

Ksetter Mohun Sing {Defendant) y, Kassy Nath Sett 

[Plaintiff).^ [19th July, 1893.J 

Limitation A.ct (XV of 18771, ss. 4, 5, 12, and art. 178— Summons to tax Bill of cosis— 

Summons to attend in Chambers at hearing of application. 

The takiog out of a sammons calhog up>Q aaother to attend a Judge in 
chambers oa the hearing of an application, is the act of the applicant and not 
of the Court taking cognizance of the application, and is not sufficient [90®] 
save the application from being barred, if the hearing of the application comes 
on after the time, allowed by the Limitation Act for the application, has 
expired. 

IDise.. 17 M.L.J. 315 (-216} ; F.. 3l C. 150=8 C.W.N. 99 ; R., U lad- Oas. 221 (222).] 

On the 12th April 1888, a decree in this suit was made in the Small 
Cause Court in favour of the plaintiff for Rs. 1.088 and costs amounting 
to Rs. 161-14 ; this decree was then transmitted to the High Court for 
execution. On the 10th July 1888 an application for execution waamado, 
and an order was passed thereon on the same day attaching a house And 
premises, No. 15, Rajendra Nath Sen’s Lane. On the 14bh December 
1888 an order was obtained direoting the Sheriff of Calcutta to sell thA 
said house and premises in execution of the said decree and directing the 
usual notices to issue. 

Oa the day before the sale by the Sheriff, which had been fixed for 
the 28th November 1889, the defendant Khebter Mohun Singh paid to the 
Sheriff a sum of money in full satisfaction of the plaintiff’s claim and costs. 

On the 29bh November 1889 the Sheriff paid over to the plaint- 
iff s attorney Rs. 1,252-14, after which payment he had in hi^ 
hands a sum of Rs. 560 which was appropriated towards the costs 
of execution in the High Court. Shortly after this payment, Khofcter 
Mohun Sing aoplied to the Chief Judge of the Small Cause Court for a 
new trial of the suit; but this application was dismissed owing to his non- 
appearance in Court. 

At this time there were in the hands of the plaintiff’s pleader in the 
Small Cause Court two Government securities of the total value 

, * Appeal from Original Jucisdictioo No. 5 of 1893, from the deciaion of Hill» 

•dated 16lh December 1892. 
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Es, 1,100 wbioh had been made over to him by theplaiDtiff, and which had 
been deposited by Khetter Mohun as collateral security for the loan which 
had been satisfied by the Small Cause Court decree. The^e securities could 
not, however, be negotiated for want of endorsement, and were returned to 
Khottor MobuD at this stagoof th© procoodiogs. 

Subsequently Khetter Mohun Sing wrote several letters calling uoon 
the plaintiff’s attorney to tax his bill of costs ; and on the 25th November 
1892 be applied to the Registrar of the Court of Small Causes for the issue 

of a notice on the plaintiff calling upon him to refund the amount of the costs 
of execution paid to the Sheriff ; this application was on the 26th November 
refused. 

[901] On the 28bh November 1892, Khetter Mohun Sing took out a 
Registrar's summons made returnalle on the 5th December io the High 
Court before a Judge in chambers, calling on the plaintiff bo tax the hill of 
costs io the execution proceedings, and for a refund of the monies already 
received by him as costs. This summons was served upon the plaintiff’s 
attorney on the 29bh November 1892. On the 5th December, Mr. Justice 
Hill adjourned the bearing into Court, fixing the 16tb December as the 
date of hearing. On that day the learned Judge dismissed the application 
on the ground that it fell under art. 178 of tbe Limitation Act, and 
should have been made within three years from the time when tbe right to 
apply accrued, and inasmuch as the right accrued to the applicant on the 
29th November 1892, the application was barred. 

Ketter Mohun Sing appealed and appeared in person, contending that 
tbe taking out of the Registrar’s summons on the 28bh November 1892, 
was sufficient to save limitation. “ The summons should be held to have the 
same effect as a rule nisi. It was open to me to proceed in either way. ” 

Mr, Ch/ikravarti, for tbe respondent: — Tbe issuing of a summons is a 
ministerial proceeding ; it was returnable on the 5ch December ; the sum- 
mons is merely a notice and cannct as such save limitation : moreover, 
the applicant’s affidavit was not filed till the 29th November, so that 
there were no grounds for the application before the Court on the 28th. 
Further under s. 244 of the Code no appeal lies, unless tbe order of the 
16bh December can be said to be a decree within the meaning of s. 2 ; but 
this cannot be inasmuch as execution proceediugs are, since tbe amend- 
ment of s. 622, to be treated as proceedings in the suit. See Nihal Chand 
V. Eameshari Dassee U). 

Further the Small Cause Court decree having been satisfied, no 
execution proceedings, after its satisfaction, could be pending ; and there- 
fore the applicant was not entitled to make any such application as he 

did make. Seq Fakaruddin Mahomed Ahsan v. Official Trustee of Bengalis). 

JUDGMENT. 

[902] The judgment of the Court (Petheram, C.J., Norris and 
PlGOT, JJ.) was delivered by 

Petheram, C. J . — This is an appeal from an order of Mr. Justice Hill, 
rejecting an application by tbe appellant, tbe defendant in the original suit* 
for the refund of tbe amount of the costs paid to the Sheriff of Calcutta, or 
that the plaintiff’s costs in the suit in whiob the execution took place should 
be taxed. The learned Judge rejected the application on the ground that it 
was made more than three years from the time when the right to make it 
aoorued, and that it was within the provisions of the Indian Limitation: 

(1) 9 0. ai4. (2). 10 o. 538 f640). 
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1893 Act, 9. 4, and cl. 178 of the second schedule. It is not disputed that the 

JtJLT 19. application is within these provisions ; and the only question is whether it 

. was made more than three years from the time when the right to make 

Appeal accrued. 

FROM The money in question was paid or deposited with the Sheriff on the 

Original 27th of November 1889, and if the 27th, the day on which the payment 
OlViL. made, is excluded under s. 12 of the Act, and the 27th of Novom- 

her 1892 under s. 5 as being a Sunday, the last day for making 

20 C. h99. the application was Monday, the 28th November 1892. It appears that 
on that day the appellant took out a summons calling on the respondent 
to attend the Judge in chambers on the 5th of December on the hearing 
of the application for the refund of the money, or to tax the bill, and on 
the same day he caused two Court stamps, one of the value of Rs. 2, and 
one of the value of Rs. 5, bo be affixed to the summons and on the same 
day obtaioe i the signature of the Registrar bo it. On its face it bears date 
the 28bh of November 1892, and the only question we have to consider is 
whether the application was made within the meaning of the Limitation 
Act on the day on which the summons was signed by the Registrar, and 
on which it hears date or on the day when the matter came before the 
Judge, i.c., on the 5bh December, a day which was more than three years 
from the day when the right to apply accrued. We think that the application 
was nob made until the otb of December, and that the Judge was right in 
rejecting the application as barred by limitation. The summons to 
attend the hearing of the application is the act of the applicant only 
and is merely a notice signed by the Registrar at his request, that the 
application will be made [903] on the day mentioned, i.e. December 5th, 
and is nob the act of the Court receiving or taking cognisance of the appli- 
cation as would perhaps be the case if it were a rule nisi to show cause 
issued by the Court after bearing the statement of the applicant. We. 
have caused enquiries’bo be made in the office and find that the Rs- 2 
stamp represents the fee for filing the summons which in ordinary course 
would nob have been done until December 5tb, when it came on 
hearing, and the Rs. 6 stamp represents the lee for the hearing and 
the order, and that no fee is payable for the issue of the summons or fof 
the signature of the Registrar. Under these circumstances we think that 
■ no application was made to the Court until the application of December 
5th which was made in pursuance of the notice given by the sum* 
moDs, and as that was more than three years from the time when the 
right to make it accrued the learned Judge was right in rejecting the 
application, and this appeal must be dismissed with costs on scale No- 2. 

T. A. P. Appeal disrnisesd. 

Attorney for the respondent, Baboo Dwarka Nath Dutt, 
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appellate civil. 

Before Mr. Justice Macpherson aud Mr. Justice Banerjee. 

Ramjan Ali and another (Plaintiffs) v. Amjad Adi 

{Defendant)^ [26th April. 1893 J 

re,U-Aoreen.nt to ,ay 

subsequent to the accrual of the®rent ^ been 

under the Act and land measured ia connection therewith * Proceedings 

The facts of this case were shortly as follows : — 

The plaintiffs in this case brought a suit in April 1891 to recover 
rent due for tl^ years 1387 to 1889 of a property situate 1 in thaoa Roujan 
Chittagong. The Government in October 1890 made an order. unLr 
Chapter X oi the Banpl Tenancy Act. for a record of the rights, and 
settlement of lents in the part of the country in which the plaintiffs’ land 
was situated. The suit was brought on a registered kabuliat which 
stipulated that if on measurement the quantity of land found in the 
possession of the teoanb (defendant) was in excess of the amount for 
which rent was faxed in the kabuliat. then the tenant would pay rent for 
such excess area. On a measurement being made, the land was found to 
be m excess of what the kabuliat made it out to be. The rent not having 
been paid for three years, the plaintiff brought a suit to recover tfaf 
arrears of rent and also put in a claim for excess rent for the excess 
landfouod tobe m the defendants possession. On the suit coming 
on for hearing, the defendant contended under s. Ill, Bengal TAnar,/.,,!.!? 
that as the Local Government had ordered under s. 101, Bengal Tenancy 
Act.asuryey and record of the rights and settlements of rent in this 
district, the Civil Court had no jurisdiction to entertain this suit for lltera 
tmn of the rent no final publication of the record having been made The 
Munsif overruled this contention and gave the plaintiffs a partial decree 

holding that the suit was not barred by s. Ill, Bengal Tenancy Act 

From this decision the defendant annealed fn Or .4 o u o- . 
Judge at Ohittagoug. who held that Z Munsif had luri^dl’? ® 

to entertaiu the suit aooording to ol. (o). e. Ill of the Bengal Tfnaney 

Aot as It was a su.t for alterat.ou of rent. He dismissed the suit with 

High Court appealed to the 

Baboo Akhil Ohandra Sen, for the appellants. 
poud^t3^“*‘’'"*‘* aud Moulvie Mahomed Yusoof. for the res- 

was M fouJtr aud Banerjee, JJ.) 


• Appeal from Appellate Decree No. 916 of 1892 AffAinaf t •w^ , 

l^atb Banerjee, Subordinate Judge of Chittagong dated the i Poresh 

ing the decree of Baboo Bidhu Bhoosun B*S!hw MaTeif of revere- 

19th of Beoembet 1891. "‘nerjee, Muneif of North Roujan. dated the 
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JUDGMENT. 


The only question raised in this case is whether s. Ill of the Bengal 
Tenancy Act, is a bar to the suit. 

It appears that in October 1890 the Government noade an order,, 
under chap. X of the Bengal Tenancy Act, for a record of rights and set- 
tlement of rents in the part of the country in which this land lies. The 
present suit was brought in April 1891 to recover rent due for the Jfa/i 
years 1249. 1250. and 1251, corrospon ling with the years 1887 to 1889' 
A.D. The plaintiff claims under the terms of a kahiiliat which provides 
that if it is found that the defendant holds land in excess of the area 
specified in the kabuliat, be shall pay excess rent at a stipulated rate. It 
is urged io the present case that a measurement was made previous to 
the time for which rent is claimed, that excess land was found, and that 
the defeudaut is liable to pay the additional rent claimed. 

The lower appellate Court has held that the suit cannot be mamtained 
without a violation of the provisions of s. Ill of the Bengal Tenancy Act, 
the suit being in effect one for the alteration of the rent. • 


We think that this suit must be regarded as, and is in fact one, for 
arrears of rent, and not a suit for alteration of the rent within the mean- 
ing of cl. (a), s. Ill of the Bengal Tenancy Act. The alteration there 
referred to is an aheration of the rent as it is at the time when the order 
under s. 104 was made ; an alteration which would have a prospective and 
not a retrospective affect, and the suit for the alteration of rent which ia 
prohibited by that section points, in our opinion, to a suit in which the 
alteration would be of the same description as that which the Revenue 
officer is empowered to make under chap. X. What has to be determined 
in this suit is not the rent which the defendant would be liable to pay for 
future years. The question here is, what is the amount of rent now du9 
under the terms of his contract for the years which preceded the year iff ‘ 
which the order under chap. X was made, and it seems to us to make no 
difference that the decision of that question might involve as regards those 
years some alteration of the rent which had been previously paid. The 
object [9061 oI s- HI clearly is that two proceedings shall not go on 
taneously for the determination of the same matter, such as a suit 
the alteration of the rent, putting upon these words the meaning whiop 
we have done. If that meaning is the right one, it is clear that this ajff* 
would nob clash with any proceedings held by the Settlement Officer 'of 
the determination of the rent which the defendant henceforward wouW 

have to pay. On the other band, if we adopt the construction which tuff 

Subordinate Judge has done, the effect would be to deprive the plaintiff o 
the rent to which, under the contract of the defendant, he might be 
entitled for the years in question. Although the Settlement Officer 
power prospectively to determine the rent, he has no authority to do 
resbrospectively, nor has he any authority to a ward to the plaintiff 
rent which has become due for previous years. We think therefore to 
this suit is maintainable, and that the judgment of the lower appoU^ 
Court is wrong. 

The result is that the decree of the lower appellate Court must ^ 
set aside, and the case remanded in order that the other matters fa^^ 
in the appeal before the Subordinate Judge may be disposed of. 

The appellant will gat his costs in this Court from the respondeff^ 

c. s. Appeal allowed and case remanded. 
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ao C. 908. 

APPELLATE CIVIL. 

Before Sir W, Comer Petheram, Kt., Chief Justice, 

and Mr. Justice Ghose. 


CHUKKUN Lal Roy and another (.Plaintiffs) v Lolit Mohan 
Roy and others {Defendants).'^' [Tth July, 1893. j 


Will construction of— Life estaie-Giflover-Ualelvie. succession wi^Malik— Putra 

Will, consir / j . Reversioners— Former suit by toidow— 

LS!'iitaUon-Suit for LLruction of ivill-Right of suit - Continuing rujht- 
Limitation Act, 1877, art. 120. 

Oaae o( the o^natmetion of a will and codioil, dated in 1865 and 1863 respect- 
ivelv in which it waa held that one Loht took a life estate only, and that a 
gift over on failure of male issue of Lolit at any remote time, was bad. 

r907l The word m lUk is consistent with a life estate ; and may well bo applied 
to a nerson who owns an estate for life as well as to the absolute owner. 
Ordinarily, without other expressions indicating m what sense the word is 
used, it im’plies absolute ownership. 

The words pufra pontredfl feruma have always been understood as words of 
geLraMnhentanoe.aDd.in the absenoe of a contrary mtent.on being shown, 
would convey an absolute estate. 

Rat in omstruiog both the WJfd niM and the words putra poutrade krarna, 

thfeipressions in tne whols will mast be taken together without any one being 

insisted upon to the exclusion of others. 

n^ld in this case, notwithatanding the words mahk and putra. pouLrade krarna, 

there be oretprossions excluding the succession of females and confernng 
that there 061 ng and the gift over referring to the failure of male 

aea>b without leaving 

male Usue.^and there being also expressions indicating an inteotion not togrant 
To absilite alienable estate, the will should be construed as giving to Lolit only 

^ A*tuit by ’ reversioners after the death of the widow of a testator for the oon- 
etnioSon of bis will and oodioil and for a dooUration of the pUintifi a righy was 
held under the oiroumslances of the case not to be barred, as being res ;adtcflia. 
by th^dismissal of a former suit, which had been brought by the widow claiming 
the estate on the ground that the will and codicil were forgeries, and in which 
they wore found to be genuine. 

Rpld also, that the suit was not barred by lapse of time. A suit for declata- 
totv relief of saoh a nature cannot be held to be barred so long as the right to 
oroD-*rty in respect of which the declaration is sought is a subsisting right, 
and thenlaintiffs had a subsisting right as reversioners, so long as the widow was 
alive The tight to bring such a suit is a continuing tight therefore, and may 
he claimed within the statutory period from the time when the pUintiSs beoorne 
enUMed to the consequential relief. Tne present suit having been brought 
within six years from the death of the widow, was within time. 

rw Oft Tnd Cas 147 (148); RevePsed. 24 0. 834 (P.C.) =24 I.A. 76 = 1 C.W N. 387; 

o L j’ 73 (80); 8 0.0. 303 (305); 9 P.R. 1904 ; Com., 26 M. 410 1416); D., 4 
at. j. 668=11 aW.N. 186, 12 O.W.N. 857 (859) ; Cons., 26 M.L.J 140 (F.B.) = 
15 M.L.T. 112 = 22 Ind. Oas. 615.] 


This was a suit brought for the construction of the will and codicil of 
one Saroda Persad Boy of Cbakdigi, who Hied without issue on the 6bb 
Oheyt 1274 (18th March 1868), leaving his widow Eajeshury Debia him' 
surviving. The suit was originally filed in the Court of the Subordinate 
Judge of Burdwan, but was on application and by consent of all partif 
transferred to the Court of the District Judge for trial. 


• Appeal from Original Decree. No. 100 of 1891, against the decree of J. Craw' 
Esq., District Judge of Hooghly, dated the 2nd February 1891. 
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1893 The testator and the parties to this suit belonged to a family of Baj- 

JutiY 7. poots, who came originally from the North-Western Provinces, £ 908 ] 
but who settled in Bengal and lived there under the Hindu law as ex- 
Appel- pounded in the Mitakshara. The will in question bore date the 2nd 
LATE Assin 1272 (17th September 1865) and the codicil the 6th Cheyt 1274 

Civil, Cl8th March 1868). 

At the date of the will the members of the testator’s family were, his 
20 C. 906, V7ife Rajeshury Debia, his four sisters Sukhoda, Biroda, Khiroda, and 
Kuloda ; and three nephews, Lolit Mohan and Bepin Mohan, defendants 
Nos. 1 and 2, respectively, sons of Khiroda, and Priambada, defendant 
No. 3, a son of Biroda ; and also an aunt, Kadambini. He had no sons 
and daughters born to him. 

The will was made before the passing of the Hindu Wills Act, and 
no probate was therefore taken out ; but on the death of the testator a 
certificate under Act XXVII of 1860 was taken out by his widow and a 
cousin of the deceased, who by the will were directed to jointly manage 
the estate for Lolit Mohan as long as he should be a minor. Dissensions 
having arisen between the executors, the Court of Wards, under a further 
provision of the will, assumed the management of the estate until Lolit 
Mohan became of age. when he was put into possession of the estate, and 
has so continued to be in possession up to the present time. 

Whilst the estate was in the bands of the Court of Wards, viz., in 
1875, Rajeshury Debia brought a suit against Lolit Mohan as represented 
by the Court of Wards, claiming the estate on the ground that the will 
and codicil were forgeries, and that as heiress of her husband, she was 
entitled to succeed to the estate. The will and codicil were, however, 
both upheld and the suit dismissed. 

One of the issues raised in that suit was Were the will, dated 
the 2nd Assin 1272, and the codicil, dated the 6th Cheyt 1274, duly made 
and executed by the late Saroda Persad Roy, and are they good and valid 
in law ? 

The Court of first instance held the two documents to be genuine) 
and expressed an opinion that Lolit Mohan was at least entitled to a life 
estate, and that the widow had no right to present possession of the 
testator’s property, and accordingly dismissed the suit. On appeal the 
Sub-Judge remarked that the suit was not one for the construction of 
the will and codicil, and declined to enter into the construction of those 
documents. On appeal to the High Court a Division Bench agreed 
with the Courts below as to [909] the genuineness of the documents, and 
dismissed the appeal with a declaration that Rajeshury was entitled to an 
annuity under the will, but decided nothing further as to the construction 
of the will or codicil. 

The present suit was brought on the 13th February 1889 for the 
construction of these documents by Chukkun Lai Roy and Shuehibhusan 
Roy, first cousins of the testator’s father, against Lolit Mohan, Bepin 
Mohan, Priambada. and his minor son ; Rajeshury having died in 1888. 

The will and codicil of the testator, or so much of them as is neces- 
sary for this report, are sufficiently set out in the judgment of Mr. Justice 
Ghose. 

The plaintiffs alleged that under this will and codicil no disposition- 
of the corpus of the estate was made by fehe testator ; that neither LoW 
Mohan nor any other person acquired an absolute right to the estate ; 
and that subject bo the bequests for religious and charitable purposes, and 
such other bequests, if any, in favour of Lolit Mohan and others as migW 
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be declared valid, the whole estate vested in them, the plaiotiffs, as heirs- 
at-law of the testator. 

Lolit Mohan filed a written statement and contended that on a true 
eonstruction of the will and codicil the testator had conferred on him an 
absolute estate ; and that in the alternative at all events the testator had 
conferred on him an absolute interest, defeasible only in the event of bis 
dying without male issue, and that such defeasance was in favour of other 
persons than the plaintiff; and further, that there being an ultimate be- 
quest in favour of the Secretary of State, the heirs of the testator were 
excluded from taking any interest in the estate. He further contended 
that the suit was barred by s. 13 of the Civil Procedure Code and by the 
Law of Limitation. 

The District Judge held that Lolit Moban took an absolute heritable 
estate in the property left by the testator subject to the charge on 
Government promissory notes in favour of charities, and dismissed the suit. 

The plaintiffs appealed to the High Court. 

The Advocate-General (Sir Charles Paul), Mr. Hill, Baboo Taro Pado 
Choivdhry, Baboo Surendra Nath Roy, Baboo Skib Chandra Palit and 
Baboo Kristo Prasad Sarbadhikari, for the appellants. 

[910] Mr. Woodroffe, Mr. Pugh, Mr. Bonnerjee, Dr. Rash Behari 
Ghose, Baboo Karuna Sindhu Mookerjee, Baboo Golab Cfiand Sirkar, 
Baboo Lai Mohan Doss. Baboo Manmotho Nath Mitter, Baboo Jogendra 
Chandra Ghose and Baboo Paresh Nath Banerjee, for the respondents. 

The Advocate-General,ior t)aQ appellants. — The whole will save a few 
trusts and bequests to charities is void. The testator charges his Govern- 
ment paper for all time, which is illegal. ’* Perpetuity ” is the keynote to 
the intention of the testator. The testator's intention was that the pro- 
perty is to belong to the testator, and that every one who succeeded him 
should be his. the testator’s, representative, and should deal with the 
estate under his directions. His idea was that be should live on in the 
future as ho did in the past ; and that his wealth should be used for his 
own glorification. 

The words in paragraph 4 of the will, shall continue to be spent. ’ 
would be unnecessary if he bad given his estate to his sons, grandsons, 
and others. The words “keeping the estate intact ” mean that he did 
not intend Lolit to have an estate in fee simple, but it was intended that 
the persons named should enjoy the proceeds of the estate in succession. 

The case of Maddox v. Greenway (1) lays down that a gift of the 
income of land is a gift of the fee ; that was since the Wills Act, but before 
the Wills Act it would have been merely an estate for life. The words 
“proceeds of the estate “(paragraph 40) mean “income,” and the 
words “ sons, grandsons, &c., ” are not words of limitation, but merely 
descriptive of the manner in which they were to enjoy the estate. 
The word “ intact” is opposed to Lolit taking an absolute estate ; and 
by adding the word “ grandson ” in paragraph 10 the testator was not 
using it in its ordinary sense, but as limiting the succession. It was merely 
intended that bis sons and grandsons should enjoy the proceeds of the 
estate in succession. 

The Judge has said there is an executory devise, but 1 distin- 
guish this case from that of Soorjeemoney Dossee v. Denobundoo 
Mullick (2). In the Tagore case (3) the passage in Soorjeemoney 

(1) Ii. R. 14 Eq. 462. (2) 9 M.I.A. 123. 

4 B.IJ.R. 0.0. 100=9 B.Ii.R. 377 (399). 

611 


1898 

Jur,T 7. 

Appel- 

late 

Civil. 

20 0. 906r 


1893 

JirciY 7. 

Appel- 

LATE 

Civil. 

20 C. 906. 


20 Cal. 911 INDIAN DECISIONS, NEW SERIES [Yot 

[911] Dossee v. Denobundoo Mullick ia deSoed as “ persons already in 
possession to receive an additional benefit.” 

The incoDse cannot be said to carry the estate, as the testator’s 
intention was, if anything, to cut it down. Paragraph 5 shows that 
did not intend to give Saroda more than a life estate in Rs. 10,000, and 
the words “ sons, grandsons ” are words of succession only. His intention 
was that none of his sisters or family should ever be in a starving posi- 
tion. Paragraph 9 shows that no one took any absolute estate whatever 
under the will. The only bequest that is good is possibly that to Jjolit 
for life, but even then it is clogged with a trust which is void ; and the 
heir-at-law comes in for the balance. The Government is to take after 
the life estate. See paragraph 13. 

The case of S/ioofcwoy Chandra Das v. Monoharri Dassi (1) shows 
that such a will as this is invalid. How is paragraph 13 to operate unless 
there be a succession of tenants for life, and on failure of life tenants the 
Government takes. This case is not distinguishable from the one last 
cited. 

The codicil confirms my reading of the will. 

The three cases mentioned by the Judge on defeasance do not apply. 
The case of Soorjeemoney Dossee v. Denobundoo Mullick (2) is said to be 
an authority fora Hindu executory devise ; but how does that case as ex- 
plained by the Tagore case apply ? In Bhoohun Moyee Debia v. Ram- 
kishore Acharj Chowdhry (3) it is laid down that an executory devise is 
not to be applied to a Hindu will. The cases of Bhooban Mohini Debia v. 
Hurrish Chundcr Chowdhry (4) and Tarokessur Roy v. Soshi Shikhuressur 
Roy (5) are also distinguishable. The alleged executory devise is bad in 
law, as it does not taka effect on the close of a life in being, but on the in- 
definite failure of male issue. 

If the devise refers to children who are unborn it is bad for uncer- 
tainty. I contend that the gift of Lolit creates a succession of life estate? 
■in persons unborn ; there is no estate in fee given, [912] and therefore 
the executory devise cannot operate. I say that the only estate given to 
Lolit is a life estate, and after him to his sons, etc., but as he has no sons* 
the subsequent gifts are bad, and all the estates dependent upon it are also 
bad. Daughters are included, and the gift is bad under the Tagore cast. 
It is also bad under s. 117 of the Succession Act. But if Lolit takes a 
life estate, it is subject to a trust ; the will says he is to enjoy the income 
in a certain way. See paragraph 9 of will. The first trust imposed on 
the life estate is keeping in hand money sufficient for the protection of the 
estate. This was evidently inserted for the purpose of keeping the corpus 
of the estate intact and to save the estate from being wasted, and this 
would hardly have been necessary if Lolit took an estate of inheritance. 

The next trust was out of the surplus of the income, after providing 
as above for the protection of his estate, to provide for Lolit’s own expens- 
es and the amount required to be expended under the provisions of the 
will. With reference to Lolit’s own expenses the amount would neces- 
sarily be a fair sum of money, having regard to his position and to the' 
extent of the estate, and the trust is a good trust, in accordance with 
the doctrine Id cerium est quod cerium reddi potesi ; and with reference 
i;o this, see The New Beerbhoom Coal Co. v. Bularam Mahaia (6). 


(1) 11 0. 684=12 I A. 103. 
(3) lOM.I.A. Q79 (308). 
(6)90. 952 = 10 1.A. 61. 
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The remaining t-.rusfc was that the balance should he expended on good 
^eeds for the euhancement of the name and glory of the testator’s family. 
This trust is void for vagueness and uncertainty — Sib Chunder MuUick v. 
Treepoorah Soondry Dossee (1), Dio-%rka Nath Bysack v. Burroda Persaud 
Bysack (2) and Gokool Nath Oaha v. Issur Lochun Roy (3). The testator 
did not mean Lolit to have the balance, and consequently there is a 
resulting trust in favour of the reversioners, plaintiffs. See Sib Chunder 
Mullick v. Treepoorah Soondry Dossee (1), Ommanney v. Butcher (4), and 
Jarman on Wills. 4th edition. 395. 

Mr. Hill, on the same side. — The testator’s object was to keep the 
property intact and to perpetuate the family name. The last [913] few 
lines of paragraph 1 of the will indicate perpetuity ; the words “ preserve,” 
■“ keep intact,” show his intention that the whole of bis estate should be 
kept together, and not be dealt with in any way. He alludes to his estate 
as “ his own estate,” and not as the estate of any person to whom he may 
have left it. Paragranh 4 makes it clear that he gave only the income of 
the estate, allowing his own sons (and nob nephews) to use the surplus 
income. The word “ work” does nob refer only to the debutter ^ bub applies 
to the trust confided. Nephews are clearly nob in the same position 
as his sons ; the word ” profit” has been construed by the Judge below as 
“income.” The last few linos in paragraph 4 are incompatible with an 
absolute estate, for he gives the estate, and yet protects or preserves it, and 

gives the profits only. , , , , 

The context shows that the malik is constituted solely for the purpose 
•of preserving the estate and glorifying the testator’s name and family. 

The lower Court has translated the words in paragraph 10 as “whoever 
shall be successor bo my estate,” whereas it should be “my whole estate.” 
The codicil gives the true interpretation of the will; and where there is 
anything doubtful in the will the codicil may be used to control the will. 
See Skerratt v. Oakley (5), In re Arnold's Estate (6). The codicil must be 
followed if there is ambiguity between it and the will — Darley v. Mar- 
tin (7). The codicil refers to “ income,” “cash in band,” "yearly income,” 
“ using my name,” “ act as proprietor ” ; these terms denote more clearly 
than in the will the nature of the ownership given. 

The word ''malik" is ambiguous, and must be determined by the context 
•of the will, as is seen by Mahomed Shumsool Hooder v. Skewukrani (B), 
Punchco Money Dossee v. Troylucko Mohiney Dossee (9). The view taken in 
the last case should be taken in this. The words "putra poutrade krama" 
usually are words of absolute inheritance, but as the daughters of Lolit are 
to be excluded from succession, the context shows that this is not meant; 
80 that the [914] words do nob apply to Lolit at all. I contend that the 
whole will shows that the word "malik" is cut down to a life estate ; and 
that the will creates a line of succession unknown to the Hindu law. As 
to defeasance, see Kristoromoni Dasi v. Narendro Krishna (10). 

Mr. Woodro^e, for the respondent Lolit Mohan. — The will must be 
ponstrued, if possible, so as to avoid intestacy — Bhoobun Mohini Debia v. 
Hurrish Ohunder Chowdhry (11). 

The suit is barred by limitation and also by s. 13 of the Code of Civil 
Procedure. I have a title by adverse possession irrespective of the will ; 

(1) Fulton 98. (3) 1 0. 443. (3) 14 C. 923. 

(4) 1 Turn, and Buss. 960. (6) 7 T.B. 493. (6) 33 Beav. 163. 

(7) 18 O.B. 683 (689). (8) 14 B.Ij.R. 326s3 I.A. 7. 

(9) 10 0. 843. (10) 16 O. 383»>16 I. A. 39. 

(11) 4 0. 38 (36-38)«6 I.A. 138 (146, 147). 
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for if tbore is no will I held against the widow, and possession against her 
is possession against the beir>at;-law. 

As to the will, the testator describes Lolit as sthulabhishikto. Tha 
will must be construed in accordance with Jarman on Wills, 3rd edition,. 
765 ; 2nd edition, 840, which rule is reproduced by s. 71 of the Succession 
Act. 

There is no charge created on the Company’s paper ; the clause is ille>> 
gal and void for uncertainty and remoteness. No time is fixed for its 
coming into effect, nor as to its extent. Tbentbe prior bequests being 
vague and unascertainable and so indeterminate in amount, the bequest 
of the surplus also being unascertainable is void for the same reason. See 
Dwarlca Nath Bysack v. Barroda Persaud Bysack (1). It is impossible 
here to say how much is to be set aside ; the gift is therefore void. A bad 
ulterior gift does not avoid a prior valid one. Here there never was 
any failure or falling off of the income such as to enable any one to say 
how much should beset aside. There is a further vice in the gift: it is 
not a present disposition, but a contingent one ; it cannot be a charge 
therefore. It is bad for remoteness and vagueness, and the contingency 
may never arise. The testator could nob create a charge of this kind; the 
charge or condition is bad ; but the gift of the estate on which the charge 
is made is good. But paragraph 3 of will shows that he contemplated 
giving away or selling the Government paper. 

[ 915 ] In paragraph 4 be says his sons shall be maliks, owners; and 
wherever this word occurs in the will it should be used in the same sense, 
unless a contrary intention is manifest. See s. 73, Succession Act. The 
Act does not apply to this will, but the section lays down a rule of con* 
structioQ which is always followed, and is given in Jarman. 

In this country testators when intending to give an estate to a 
person begin by giving him the profits of that estate. As to s. 15p» 
Succession Act, (ili) (e), I shall show that there is no limit of duration in 
this gift in cl. 4 of the will. Lolit is to absolutely enjoy the proceeds of 
the estate. The vrords putro poiUra poutrade Q.Te svords giving a gift of 
the whole estate, words of general heirship, inclusive of females. Seo 
Bissonauth Gkunder v. Bamasoondery Dossee (2). Further, a gift of th^ 
proceeds of an estate is a gift of the estate — Shookmoy Chandra Das v. 
Monohari Dassi (3). A gift of rents and profits would pass the estate if 
such was the intention — Sonatun Bysack v. Juggut Soondery Dossee (4)» 
In the case of Hindus there is no necessity to use words of limitation, oof 
need there be clear words to exclude the heir-at-law. See Tarakessur 
v. Soshi Shikhuressur Roy (6). As to the word “ protect ' see Soorjee* 
money Dossee v. Denohundoo Mullick (6). That word has not the effect 
of cutting down the interest to that of a trustee. 

In Bissonauth Chunder v. Bamasoondery Dossee (2) " preserve an® 
look after mV property ” was held to give an absolute estate. 

As to Shookmoy Chandra Das v. Monohari Dassi (3) it is distinguish* 
able; here certain given persons are to be the owners of the estate; and 
there is no provision here against alienation nor for accumulation. 

The case of Raikishori Dassi v Debendranath Sircar (7) shows wbafr 
would be insuflScienb to pass a full estate. Supposing the Succession Aoti 
s. 3 (iii) (6), t 9 have applied, then Lolit [916] would take under para- 
graph 4 of thh will exclusive of allotl^er persons mentioned. 

(I) 4 C. 443. {2)12M.IA. 41. (3) 11 0. 684«iai.A. 103. 

(4) 8 M.I.A. 66. (6) 9 C. 952 = 10 I.A. 51. (6) 6 M.I.A. 596 (649). 

(7) 16 0. 409=15 I.A. 37. 
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The words " if be die sonless" meaD sooless in the lifefcime of Saroda. 
Olivant v, Wright (1), hire Luddy, Pcard v. Morton (2), Lewin v. Killey (3), 
Ram Lai Mookerjee v. Secretary of State (4), and Theobald on Wills, 3rd 
edition, 453, show that the will can be read as 1 suggest, viz., that there is 
in the prior language an evident gift, and that you are not to read into it 
anything contrary to such gift. 

As regards the ooDstruotioD contended for in paragraph 11 of the writ- 
ten statement, 1 say the time of the gift was his own death : the will would 
read “ if my nephew at the time of his death be sonless, then of the son 
born of the womb of my sister shall, etc.” Then, if there is a pre-existing 
interest in Lolit, it is not for the Court to go further with respect to a state 
of things which may never arise. Where a gift is made defeasible, the mea- 
sure of the defeasance is npt the measure of the gift, Soorjeevioney Do&see v. 
Denobundhoo Mullick (5). Similarly a gift to A absolutely, if be dies with- 
out issue, does not mean a gift to him and bis male issue, but is an absolute 
gift to him defeasible on bis leaving no male issue. The testator here did not 
mean an indefinite failure of male issue, because the gift over is to such sons 
of Biroda as are not epileptic. The gift must at least be in favour of sons 
born or to be boro of the sisters ; therefore the gift over is in favour of per- 
sons some of whom were then in existence and of the others who should 
come into existence in that generation. The gift is to sons of named ladies, 
and therefore the words do not mean an indefinite failure of male issue on 
the part of Lolit. But such a gift would also be bad, but the prior estate 
would remain good {vide s. 120, Succession Act). 

The gift in effect is not that “ if Lolit should die without issue at any 
time, but that if be should die without male issue during the lifetime of 
the testator.” See Olivant v. Wright (1) and the cases cited above. 

[917] It never occurred to their Lordships of the Privy Council that 
a gift to a man and his son’s sons could give an estate tail : this is shown 
by the case of Sonatun Bysack v. Juggut Soondree Dosscc (6) and in the 
Tagore case (7). 

The case of Bhoobun Mohini Debia v. Hurrish Ghunder Chowdhry (8) 
shows that the estate given to Lolit is one defeasible on an event. [After 
reference to Tarokessur Boy v. Soshi Shikhuressur Roy (9), Kristoromoni 
Dasi V. Narendro Krishna (10), Bai Bishen Chand v. Asmaida Koer (11), 
and Bam Lai Sett v. KanaiLall Sett (12), the learned counsel continued.) 
1 contend that there is an absolute estate given to Lolit, but if not an 
absolute estate, defeasible only in the event of bis dying without sons, 
grandsons, or great-grandsons ; he cannot be considered a trustee. The 9th 
clause is as applicable to sons as to daughters or nephews, because all 
these persons in previous part of the will are styled ” sthulahhishikto.” 

As to res judicata I refer to the Shivagunga case (13) and Nobin 
Chunder Chuckerbutty v. Qurupersad Doss (14), [which has been approved 
by the Privy Council in Amirtolol Bose v. Rajoneekant Mitter (15)] and 
Kamini Debi v. Asutosn Mukerji (16). Adverse possession bars the rever- 
sioners ; it is said this rule has been altered by the late Limitation Act, 
art. 141. But even if the Limitation Act has made this change, the 


(I) L.R. 1 Oh. D. 346. (2) L.H. 25 Ch. D. 394. (3) L.R. 13 App. Gas. 783, 

(4) 7 O. 804 = 8 I.A. 46. (6) 6 M.I.A. 626 (687). (6) 8 M.I.A. 66 (86. 87). 

(7) 9 B.Ii R. 377 (396. 397). (8) 4 C. 23 = 6 I.A, 138. 

(9) 9 0. 962 = 10 I.A. 61. (10) 16 0. 383 = 16 I.A. 29. 

(II) 6 A. 660 = 11 I.A. 164. (12) 12 0. 663. 

(18) 9 M.I.A. 589 (603). (14) B.L.R. Sup. Vo). 1008 = 9 W.R. 605. 

(16) 16 B.L.R, 10=2 I.A. 113 = 23 W.R. 214. (16) 16 0. 108 = 16 I.A. 169. 
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principle on which the widow represents fehe estate of her deceased hus- 
band is wholly untouched by the law of limitation. See Pertab Narain 
Singh v. Trilokinath Singh (1). As to limitation, I say six years from 
the death of the testator is allowed. Article 141 does not interfere with this, 
as I have the estate against the heiress. My estate was [918] adverse to 
her when I kept her out. I have held for myself from the death of Saroda; 
and if the will does not give me an interest I have been in possession for 
more than 20 years before suit. 

Sir Grifith Evans, on the same side,— It is contended by the other 
side that there is a trust ; but as to what is a trust see the Tagore case (2) \ 
there must bo an intention on the part of the testator to create a trust, 
but if there is a mere expression or desire, that is not to be construed into 
a trust. Where there is an intention that the legatee should have an in- 
terest burdened with a trust, the rule is different : then the failure of the 
trust goes to the benefit of the owner — see Lewin on Trusts, pp. 132, 137, 
153, last edition. But the trust contended for his wholly unenforceable 
as being an attempt to restrict alienation and enjoyment. Sea s. 125, 
Succession Act : the Tagore case (2) and Itaihishori Dasi v. Debendranath 
Sircar (3). Paragraph 9 is not a trust as thetQ no cestui que trust 
Attorney -General v. Gascoigne (4), and oven the charge on the Governmenfe 
paper has reference to the testator’s death. 

The words putra poutrade are not to be construed as an attempt to 
create an estate bail, if they can be read in any other way. The words 
no other heirs shall take” mean merely heirs generally, when taken 
as words of limitation describing the gift. The words “ if no sons, then 
to daughters ” give a general estate to the daughters. As to the gift to 
Lolib, if the verb “shall be” is added to the participles, it makes the 
clause quite clear ; and gives to hioo an absolute and complete gift. 

As to whether there is an estate bail ; the rule is that if there is a 
defeasance clause at death of first baker, it is wrong bouse that olauae 
in the words of limitation by which the estate is given. On this point 
see Soorjeemoney Dossee v. Denobundoo Mullick (5) and Bissonauth 
Chundcrv, Bamasoondery Dossee (6). 

The Advocate-General, in reply. — The Tagore case lays down that 
it is the duty of the Court to read the will and see what the 
[919] testator's intention is. The testator’s intention is shown by the 
words the person appointed to my place should nob destroy my property 
hereafter.” The property could only pass away from the family if the last 
taker disposed of it. Ho does not make the sums of money referred to in 
paragraphs 5, 6 and 7 of the will chargeable on the estate, but it is a 
personal liability to the locum tenens from time bo time. Having the 
keynote “perpetuity,” it is clear that the words “ putra poutrade kravuj," 
do not mean absolute interest. The provision for the fifty people in para- 
graph 2 shows an intention of perpetuity, for substitutes for the original 
fifty are to be chosen by the malik for the time being ; from the preambld 
and paragraph 2 it is clear what bis intention was. 

As to paragraph 4 I admit the word sthulahhishikto applies to aU. 
The word malik" in this paragraph makes the only difference between this 
and Shookmoy Chandra Das v. Monoharri Dassi (7). The words “keeping 
the estate iotaot” show the similarity. Skookmoy Chandra Das v. Monoh- 
avri Dassi shows such a devise as this is, a devise of successive life est ates. 

(1) 11 0. 186 (197) = U I. A. 197 (307). (9) 9 B.Ii.R. 377, 

S ?; = 37. (4) 3 M. and K. 647, (6) 9 M.I.A. 133. 

(6) 13 M. I. A. 41. (7)11 0. 684 = 12 I. A. 103, ' 


.616 


x.l 


CHUKKUN LAIj ROT V. LOLIT MOHAN ROY 20 Cal. 921 


Paragraph 4 is capable of being dividea into two parts— (1) keopio^ the 
estate intact. (2) declaration against alienation which is to be governed 

bv bis intention, and not used as showing illegality. 

‘ The word “ maltk ” is of uncertain moaning. It is as consistent with 

a life estate as with an absolute one. The word is. however, 

satisfied bv being applied to a tenant for life— Persaud Pandey 

T MZd^Ij^ It is not to be construed as ^-ng ^ 

tarv interest unless the intention of the document IS to that effect . but 

t^e words "intact ’’and "residing in the house ” are governing words 
Ind oTeMe the word " malik, " As to the direction to live m the house 
beinrgood or bad. see the Tagore case and s. 121 of the Succession Act 
There are certain conditions which you may add to a gift. thm of 

residLce is one. The words " intact ” and "preserve’ are part of the 
sift itself The true rule is that if such words can be separated from the 
gift then they -ay be struck out. but if they cannot be separated, then 

'’'^®^[ 920 ]^A 9 'to''tht terms poutrade krama the case 

Bysa\k V Juggutsoondree Dossec (2) shows that dams ^re excluded by it. 

The testator intended bo make an estate in the male line, which is ba , 

and if the estate in the male line is bad. ’ 

but if the male lino is exhausted in Lolit, the otheis — >6^*' , 

As to^a alleged executory devise, there is uone The gift .s made, 
failing one object, to another, limitations m default of earlier limitations. 
None of the cases cited by Mr. Woodroffe are those of executory devises. 

There is no ground for saying that dying •' sonless" means dying m 
Saroda’s lifetime ; such a reading would be inconsistent with paragrap 

°As^?o'bLc» Chand v. Asmida Eoer (3). it is a case under special 
oiroumabances ■ it does nob deal with the nude question whether a gift to 
a class shall or ahall nob fail, and is no warrant for the authority. The 
case of Kherodemoney Dossee v. Doorgamoney Dossee (4) is wvoog. 
Mr. Justice Wilaon in Bamlal Sett v. Kanai Lai Sett (5) treats it as a devise 
bv a will. If the present gift were a gift to a class it would be bad, but it. 
is worse • it is a gift to a person to be chosen out of a class. 

As to the trust. If a trust is created and the object fails, it 8°®® 
the next-of-kin : the trust is good in this case (paragraph 9) save as to the 

surplus, and bhab the trustee cannot keep. j o loei nf 

is said you cannot limit a gift in any particular way. and s. 125 of 

Succession Act is cited. But that section ^ 

iegaov the whole of which is to be applied bo an individual. 

Is to limitation, the suit is one for construction of a will, and the 
cause of action did not arise when the widow was alive ; the plaiotiffs ask 

for a declaration and for an account. 

[The Court intimated that it was unnecessary to deal with the ques 

bioD of res judicata.} 

JUDGMENT. 

[921] The judgment of the Court (Petheram, C.J., and Ghose, J.) 

was delivered by .. i.* * 

Ghose, J. — This appeal arises out of asuib for the oonsbruction of 
bhe will and codicil of the late Saroda Peraad Roy of Chuckdigbi in the 
district of Burdwan. 


(1) 6 M.I.A. 893 (412). 
(4) 4 0. 466. 


(2) 8 M.I.A. 66. 
( 6 ) 12 0 . 668 . 


(3) 6 A. 660-11 I A. 161. 
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nearest Tnl as‘’a°'‘'h 

^ ^ The will bears date the Assia 1279 n 
6 bh Cheyb 1274 (1868) Afe j-Ha ^ t- t the codicil the 

Rajeshury Debia four sisiers Sukhnl testator had a wife, 

three nephews, Lolit Mohan, 'defendant No° l' 

No. 2 [sons of Khiroda], and Priambada dA^‘ ^,1 Mohan, defendant 

as also an aunt Kadambini a' No. 3 fson of BirodaJ. 

of his £an,ily. HelThld no ao^ I T 
was then only 33 years old he thonahf^ f^®^*^°^^ to him, and though he 
question. About two years afterw^df ^ 
oo the day ee which it was eleeuTed ' 

an estate, whatever’ the chlrac^e^r^^i^th^t Mohan, undoubtedly took 

Saroda Persad died, a rnino " ^ when 

mjeshury Debia. the widow of the testatof managed for a time by 
who were apoointed executors under The wdl ^ 

reason of disputes between the ^WA av !’ ®*J^3®‘l^oobly it was.lby 
Court of Wards; and thev r-nnH taken charge of by the 

Lolib Mohan arrived at majority Tn°Hf^ charge untd 

of Wards held the estate a meantime, vis., while the Court 

ory Debia against ToT Moh.n year 1875 by Rajesh- 

claiming th/eTate upo^W^^ °f wU 

and that as heiress of her linfb u acd codicil were untrue^ 

documents were,Toweyer foond^fn k" The said 

by this Court ;ra3- iTrv, by the Court below, and 

dismissed. ' ® result was that Rajeshury’s suit was 

ed in February orthe"^ fo^Jwlng ^yeTr ^°The^ P**es 0 nt suit was commenc- 

on the day Rajeshury dm^^^ is stated to 

Lolit Mohan nor anv il«- T it "either 

estate; and that subiecfc I, an absolute right to the 

purposes and such other bequests^if i-eligious and charitable 

other relatiyes of the Zeaseras miST 

is vested in the plaintiffs a.^ lha b * ^ declared valid, the whole estate 
will and codi^I be construed that the 

and of all other parties ifanv rosn i'^terests of Lolit Mohan 

that subject trsuch disD^ " = 

have been validly made bv the will th 7 rth^^®*'®'^^•°®^ 
iffs as heirs under the Mifnlfob ’ and interests of the plaint- 

parties are goveined) L d^elartd "d icberitauoe (by which tho 

tions and directions may be m^de and^r^h*'^’ “'u* daolara- 

the cireumstanoes of the case may seem fi? " " 

The suit is defended bv Lolit M^hart 4.1 
to the true construction of the will that according 

on him an absolute heritable and alie„»M 

testator has conferred on hin^ estate ; that at all events the 

event of his dyTng^^^ interest defeasible only in thrf 

is in favour of persons other fha ^ *s3"e* and that such defeasance 

being an ultimate bequest in favn° ; and further that, there 

the testator are excised f/oTV i°- Secretary of State, the heirs of 

defendant also plea^ that ^ 

coac tne plaintiffs are not entitled to maintain 
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the suit ; and that it is barred both by res jv^icata aod the Law of 

Limitation. , . 

The defendant No. 2, Bepin Mohan Boy, in hia written statement. 

supports Lolit Mohan in the defence raised by bim. The other defendant 
Priambada Roy, while denying the plaintiff’s right, suggests that the suit 
is the result of a collusion between the plaintiff Chukkun Lai and 
Lolit Mohan, two of the sons of the said plaintiff having been married 
to two of the daughters of Lolit Mohan. As regards this suggestion, 
we may at once say that it is entirely without any foundation, 
although Lolit Mohan has no son yet born to him, and it may be possible 
[923] for the two daughters of Lolit Mohan, married to Chukkun Lais 

sons, to be benefited in the event of the plaintiffs succeeding in this case. 

The District Judge of Hooghly, before whom the case was tried, has 
dismissed the suit, being of opinion that Lolit Mohan has acquired under 
the will and codicil an absolute estate, subject only to the bequests made 
in the will and the charge upon the Government Promissory Notes m 
favour of the charities, etc., as provided in paragraph 1 of the will. 

Against this judgment, the plaintiffs have appealed to this Court, and 
the defendant Lolit Mohan has, through bis counsel, objected to the 
charge upon the Government Promissory Notes, as declared by the Court 

^ It may perhaps, bo convenient to dispose of, in the first place, two 
nreliminary questions which have been raised before us by Mr. Woodroffe 
for the respondent Lolit Mohan. One is as to res judicata and the other 
as to limitation ; both of which questions were decided in favour of the 
Dlaintiffs by the Court below. 

As regards the question of res judicata the matter stands thus: As 
already mentioned, Rajeshury Debia. the widow of Saroda Pershad, 
brought a suit against Lolit Mohan for possession of the estate of her 
husband as bis heiress-at-law, impugning the will and codicil as untrue. 
On 0 oi the issues that were raised io the case was, “ were the will, dated 
the 2nd Ashin 1272, and the codicil, dated the 6bh Chyte 1274, duly made 
and executed by the late Saroda Persad Roy, aud are they good and valid 
in law ?” The Court of first instance held the two deeds to be genuine ; 
and expressed an opinion that Lolit was at least entitled to a life estate, 
and that the widow had no right to present possession of Saroda Persad’s 
property, and it accordingly dismissed the suit. The Sub-Judge remarked 
that the suit was nob one for the construction of the will and codicil, and 
he practically declined to enter into the construction of those deeds. On 
appeal, a Divisional Bench of this Court agreed with the Court below in 
bolding that the said deeds were genuine, and dismissed the appeal of 
Rajeshury, with but this declaration in her favour, that she is entitled ta 
the annuity and all other rights aud property bequeathed [924] bo her 
under the will and codioil. No question was discussed or decided as bo 
the construction of the will or codicil. 

The learned counsel, Mr. Woodroffe, relying upon the decisions of 
the Judicial Committee in the Shivagunga case (1). Amirtolal Bose v. 
Bajoneekant Mitter (2), and a Pull Bench decision of this Court, Nobin 
Chunder Chuckerbutty v. Guru Persad Doss (3), has contended that inas- 
much as Rajeshury, as the widow of Saroda Persad Roy, fully represented 
the estate, and as the question of the validity of the will and codicil 

(1) 9 M.I.A, 689 (608J. (2) 15 B.L.R. 10 = S I.A. 113 = 93 W.R. 214. 

(3) B. L. R. Sap. Vol. 1008=9 W. R. Cr. 505. 
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was raised in issue in the previous case, the decree dismissing her olaini 
operates by way of res judicala against the suit of the reversioners. 
But this argument is clearly untenable, for it proceeds upon the assump- 
tion that the widow did represent the estate of Saroda Persad. Under 
the will and codicil, the person who represented the estate was cer- 
tainly not Rajeshury. The suit was not one for the construction of the 
will and codicil, and all the parties interested were not parties to that 
suit ; and it seems to me that it would be stretching the doctrine 
of res judicata to an unreasonable extent if we were to hold that, not- 
withstanding the widow of the deceased did not represent the estate, and 
notwithstanding that the question as to the construction of the deeds was 
not decided, as indeed it was not necessary to be decided, in the 
previous case, the suit is barred, simply because the widow, the then 
heiress-at-law, brought the suit and it was dismissed. 

As to the question of limitation, I do not see how there can be any 
limitation in this ease. If the plaintitJs sought to recover possession upon 
the ground that as reversioners they were entitled to such possession upon 
the death of the widow, they would be entitled to bring their suit within 
twelve years from the death of Rajeshury. which took place in February 1888 
[see art. 141, sch. II of the Limitation Act, and Srinath Kur v. Prosunno 
Kumar Ghose {\) .] The suit, however, is not for possession, but for con- 
struction of the will and codicil, and for a declaration of the plaintiffs’ 
rights [925] as heirs to Saroda Persad. Now, it seems to me that, except in 
the few cases especially provided for in the Limitation Act (e.^., a suit to 
obtain a declaration that an adoption is invalid, or that an alienation by a 
widow is not binding on a reversioner), a suit for a declaratory relief of this 
nature cannot be held to be barred, so long as the right to the property, in 
respect of which the declaration is sought, is a subsisting right. So long 
as the widow was alive, the plaintiffs’ right as reversionary heirs was a 
subsisting right. And I am disposed to think that the right to bring a 
suit to construe the will and codicil, and for a declaration of the plaintiffs' 
right, is a continuing right, and may be claimed within the statutory 
period (whether it be twelve years, or six years under art. 120) from the 
time when the plaintiffs become entitled to possession or other conse- 
quential relief. This suit having been instituted within six years from the 
time of Rajoshury’a death is, therefore, amply within time. 

We now come to the consideration of the will and codicil. The tru® 
ooDstruotion of these documents is, 1 must say, by no means free from 
difficulty. 

The testator, at the time of the will, had no issue born to him ; but he 
had, as already mentioned, a wife, four sisters and three nephews, all of 
whom lived with him as members of his family. Of these, he had brought 
up Lolit Mohan, one of the nephews, and, as be says in his will, loved him 
as a son. There were at Ohuckdighi two Sheba Thakurs, one had beeu 
established by the mother, the other by the grandmother, of the testator \ 
and he had himself provided a charitable dispensary, and made up his min^ 
to establish an asylum for fifty indigent and helpless persons. He 
evidently anxious, as ail Hindus are, that the name of his family should 
be perpetuated, that permanent provision should bo made for his wif6» 
sister and nephews ; and that the deb sheba and the charitable institutions 
-should be kept up for aver. With these ends in view, he says in the 
place, in the introductory part of the will, that : 


(1) 9 C. 934. 

620 



X.] CHUKKDN LAL ROT v. LOLIT MOHAN ROY 20 Cal. 927 

It is very necessary that there should be some special provision to 
secure temporal and spiritual welfare, and suitable means providing that the 
work so provided for, should after my death be carried on without inter- 
ruption, and the members of mv family should suffer no distress ; and 
[926] that hereafter, the persons who would be substitutes islhula- 
bhishilctogzui) [in my place] should not, by destroying the property, etc., 
at pleasure, extinguish the name of my family, and become sources of 
trouble, etc.” 

He then states that he is absolute owner of various properties, real and 
personal, and that ha has been separate in estate from his agnate relatives, 
the descendants of his great-grandfather ; and declares that all affairs shall 
be conducted in accordance with the directions of bis will, and “ that no 
one shall at any time be competent to act contrary thereto ; whatever act 
[any one] does in contravention shall be wholly inadmissible.” 

Having made these declarations in the preamble, he provides, in the 
first paragraph of the will, for the sheba of the two thakurs, the dispensary, 
the asylum for fifty indigent and helpless persons, the sradh of his 
parents, and the periodical religious rights; and says that he has assigned cer- 
tain patni taluqs yieldinga yearly profit of Rs, 9. 996-2-10 for these purposes. 
With regard to the asylum for fifty persons to be established, he directs that 
when any of them die or are removed, then other persons similarly 
circumstanced shall according to the judgment of the then malik (proprietor) 
be put in place of those who have died or have been ranroved.” And he 
then enjoins that the profits of the patni taluqs “shall continue in perpetuity 
to be expended in the manner prescribed,” and that nobody shall beat 
liberty to alienate or mortgage the said properties. Then follows a very 
important provision which runs thus: — 

“ If, for any reason, the profits of the aforesaid properties shall fall 
short, or owing to any unforeseen event, all these mehals or any of them 
should pass out of hand, the amount needed to make up the assigned 
expenditure shall continue to be defrayed in perpetuity in the above 
manner out of the interest of the Company’s papers of my estate.” 

In the second paragraph, the testator declares that, during bis lifetime, 
he should have the control over the properties assigned in paragraph 1, 
and all the matter connected therewith; and that, after his death, chat right 
of control shall be with his substitute {sthulabhishikto) . 

In the third paragraph, the testator says that, with the exception of 
the properties assigned to sne6a, etc., be is possessed of zemindaries 
and other properties, yielding a profit of Rs. 50,191*8 [927] per annum, 
and Company’s papers for Rs. 2,40,000 yielding an annual interest of 
Rs. 11,000. And he directs that if he does not give these properties away, 
they shall be included in his estate. 

The fourth paragraph, which is the most important part of the will, 
runs thus : — 

“If by the will of God one or more sons are born to me, then after my 
death my son or sons shall be the proprietor {malik) of my estate ; and the 
superintendence of the deb shebas and dispensary, and the care of the help- 
less people to be fed daily, and all other business shall remain with them. 
What shall remain as surplus of the profits of the estate, after the monthly 
allowances, etc., according to the provisions of the will, have been given, 
shall continue to be spent, as may be necessary, according to their pleasure 
and that of their heirs {utaradhikaryr) . If no son is born, but one or 
more daughters are born, then those daughters shall with sons, grandsons 
and so on in succession, becoming the proprietors {malik) of my estate and 
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1893 obtaining the superincendence of all the work, [viz.] of the deh shehas, and 
July 7. the dispensary, and the ovarsighc of the helpless people to be daily fed, 

etc., conduct all the work. If no children are born to me, that is to say, 

Appel* qqq or son’s son, or son’s son’s son, or daughter or daughter’s son, orif at 
LATE the time of my death, they are not alive, then the eldest son born of the 
Civil, womb of my third sister Srimati Kbiroda. my neohew Sriman Lolit Mohan 

Roy Bibaji, whom, since bis birth, I have continued to love as a son, and 

20 C. 906. remaining near me, is pleasing me by good conduct and the learning 

of good principles, whom I bave been going on supporting — this nephew 
Sriman Lolit Mohan Roy Babaji, becoming on my death substitute {sthula- 
bhishikio) in my place, and becoming proprietor {malik) of all my estate 
and properties, etc., shall, remaining as my substitute {sthulahhishikio) and 
obtaining the superintendence of the Iswar skebas, and the dispensary and 
the oversight of the people to be daily fed, etc., all affairs as above des* 
cribed, residing in my own dwelling-house in Surya Ghuckdighi, the place 
of my ancestral abode, keeping the estate intact (lit. in place) enjoy, with 
son, grandson, and so on in succession (putra poutrade kravw), the proceeds 
{upashutto) of my estate . The nephew is under age. If my death should 
occur whilst he is in a state of nonage, then my wife Srimati Rajeshury 
Debia and my father’s sister's son Sriman Jogendra Nath Roy of Muni* 
rambati, becoming the minor’s guardians and executors, shall, as long as he 
does not attain majority, discharge all the duties set down in my will. 
The minor, on reaching majority, shall exercise proprietorship [malikatwa) 
over the properties. If be dies sonless, then his wife shall receive a monthly 
allowance of one hundred rupees as long as she lives. If he should die 
leaving female offspring, then that daughter or those daughters shall recew® 
expenses and marriage expenses from my estate. In the absence of the [928J 
said nephew’s son, grandson, great grandson, etc., then, of the sons Iwrn 
of the wombs of my sisters Biroda and Kbiroda, he who may be the eldert 
after the exclusion of him who may be devoid of understanding or affected 
with epilepsy, shall receive the charge of superintendence of my estate and 
properties, etc., and he, with son, grandson and so on, in succession {putra 
poutrade krama\, becoming the proprietor {malik) of my estate and 
obtaining the superintendence of the deb sheba& and the dispensary, and 
the oversight of the people to be daily fed, etc., all affairs, shall protect the 
estate and enjoy the proceeds (upashutto). And he shall take the interest 
on the Company’s papers, and have them renewed, etc., when necessary. 

In the fifth paragraph, the testator makes a provision for Lolit, in the 
event of any issue being born to him (the testator), and directs that he 
and his son. grandson, great-grandson, etc., in succession shall ^ get an 

annuity of Rs. 10,000, as also a house in Ghuckdighi, and that in th 
absence of his son, grandson, great-grandson, etc.,” the annuity and t 
house shall be included in the testator’s estate. 

In the next paragraph (sixth) the testator provides for his two 
Sukhoda and Kuloda, and his aunt Kadambini, who were childless 
by giving each of them an allowance of Rs. 100 per month for the 
respective lives. 

In the seventh paragraph, the testator provides for his sisters Khiro^ 
and Biroda, and Priambada, the son of Biroda. To the first and her so • 
grandson, etc., in succession, he gives an allowance of Rs. 100 per ' 
to the second, Rs. 100 for life, and to the third, and bis sons, 8^*^® ’ 
etc., in succession Rs. 100. And he then directs that should there m 
son, grandson or great-grandson of Biroda and Priambada, they shall g 
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thd allowaaoe for bheir lives only. There are other provisions in the 1893 
paragraph which are not necessary to be referred to. July 7. 

In the eighth paragraph, the testator makes provision for his wife 

Rajeshury. Appel- 

In the ninth paragraph, the will states as follows : — LATE 

“ The person [who would be my] substitute {sthulabhiskikto) keeping CIVIL 

in hand (lit. in tbe estate) money sufficient for the protection of the estate ’ 

out of the surplus that shall be left from the income of my estate after 20 C. 906. 
deduction of what is necessary for himself, and the amount to be expended 


year by year under the provisions of this will, shall expend the balance 
in good deeds for the purpose of enhancement of the name and glory of 
my family.” 

Q9293 Tbe tenth paragraph provides ; — 

“ Whoever at any time becomes substitute (sthulabhishikto) [in my 
place] in my estate, shall sign his own name instead of mine, and get his 
name registered, styling himself proprietor (malik) of the estate, and 
observing this rule in law-suits, shall conduct affairs.” 

In the eleventh paragraph the testator exhorts his substitute 
{sthulabhishikto) for the time being to take care of the deb sheba, 
dispensary, etc., and in the next paragraph enjoins upon his substitute 
{sthulabhishikto) to erect a building for the poor and helpless, should he 
die before erecting it himself. 

The thirteenth paragraph directs that, in the event of there being no 
person entitled to become tbe substitute (.sthulabhishikto) of the persons 
whom the testator has declared to be bis substitute [sthulabhishikto), 
-Government will take tbe estate under its management and establish, out of 
the proceeds (upashutto) thereof, a college. 

And in tbe fourteenth or concluding paragraph, the testator provides 
for the estate being taken charge of by tbe Court of Wards in the event of 
tbe two guardians of Lolit Mohan not pulling on together. 

The codicil in the first place gives a summary of the will; and in giving 
this summary, and in speaking of Lolit, it says that he shall, on the 
testator’s death, act as proprietor [malikatwa) with son, grandson, etc., 
in succession, of bis estate, using bis (tbe testator’s) name. It then pro- 
vides, in addition to the provisions in tbe will, for a charitable school 
being established at Chuckdighi, and for the grant of Rs. 5,000 to the 
University of Calcutta, as also for certain sums being given to bis spirit- 
ual guide, etc.; and it then refers to the additional Company’s papers 
that the testator bad acquired, and after saying that he was then pos- 
sessed of papers of the amount of Rs. 3.26,000 directs as follows : 

" Tbe person who will be my substitute (sthulabhishikto) shall 
possess them by drawing the interest and renewing them when necessary.” 

Tbe question to which we have to address ourselves is, what is the 
nature of the estate that Lolit Mohan has obtained under the will and 
codicil. Is it an absolute estate — an estate of inheritance alienable at 
pleasure— oris it a qualified estate; and if the latter, what is the exact 
character of that estate ? 

[930] In determining this question, we must, in the first place, look 
at the intention of the testator. Now, the objects he bad in view as is 
declared in the preamble, were first, that the religious and charitable 
institutions should be perpetually kept up ; second, that the members of 
bis family should be above any want ; third, that bis property should not be 
frittered away at the will of his substitutes (sth^dabhishikto) and fourth 
that the name of his family should be perpetuated. With these objects in 
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view, he assigns, for religious and charitable institutions, property yielding 
an annual profit of Rs. 9.996, and provides that should there be any 
deficit in the profits, or if all or any of the properties so assigned, be in 
future lost, the anaount needed shall be made up “ in perpetuity ” from the 
interest of the Government Promissory notes. By this provision, be creates, 
as it were, a charge upon the Promissory notes that he then possessed to 
the extent of Rs. 9,966 a year. Ha then grants annuities, payable out of 
bis estate, to his wife, sisters, aunt, and nephews; some of the annuities 
being during the respective lives of the annuitants, while other annuities 
are descendible to the sons, grandsons, etc., in succession, of the aonui> 
tants ; thereby also creating a general charge upon the estate in respect of 
the annuities. He then declares that his sthulabhiskikto (substitute) for 
the time being shall, after bis necessary expenses, and the various sums to 
be expended year after year, as provided by the will, reserve (keep in the 
estate) sufficient money for the protection of the estate, and spend the 
balance for the glorification of the family. 

Bearing in mind the objects that the testator had in view, and the 
provisions and declarations that he has made for the due fulfilment of 
these objects, let us consider what he says with regard to his own issue, and 
his nephews, and their descendants. He speaks of them in paragraph 4, 

It has been contended that the word ‘^sthulabhishiklo,” as occurring in 
the preamble of the will, applies to his own issue, as well as to his nephews 
and their descendants, who may succeed to his estate. It seems to me at 
least doubtful whether he did intend to view his own issue and their heirs 
in that light, although no doubt paragraphs 11 and 12 favour that idea. 
In speaking of his son or sons that may be born to him, he says tha^ 
[931] they shall be malik of his estate, and be superintendent of thedsft 
sheha, dispensary, etc., and after payment of the monthly allowances, efco.» 
as provided, the balance of the profits shall be spent as may be neoessaryi 
*' according to their pleasure ” and that of their " heirs.” The word 
“heirs,” as herein used, and the expression that the balance of the profits 
pcay be spent, as may be necessary, according to their pleasure, are signi- 
ficant. In speaking of his daughters, he says that they “ with sons, 
grandsons, and so on in succession becoming the proprietors,” etc., eto.» 
shall conduct all the work. When be speaks of Lolit, he expresses him- 
self thus : " Sreoman Lolit Mohan Roy Babaji becoming on my death 
substitute {sthulabhishikto) in my place, and becoming malik of all my 
estate and properties, etc., shall, remaining as my substitute {slkulabM^ 
shikto), obtaining the superintendence of th6d66 sheba," etc., etc., keep* 
ing the estate intact, enjoy with son, grandson, and so on in succeSBioUi 
the proceeds of my estate.” The word ''sthulabhiskikto" occurs for the 
first time when the testator speaks of Lolit Mohan. 

The word malik (proprietor) no doubt ordinarily implies absoluw 
ownership, but if other expressions in the will indicate in what sense tbP 
testator meant to use that word, we are bound to give effect to that mean* 
ing. In the case of Mahomed Shumsool Uooder v, Shewukram (1) 
Privy Council, notwithstanding the words “ heir and malik ” hold that * 
was not the intention of the testator to give an absolute estate but a 
estate, though, no doubt, in arriving at that conclusion they were led W 
the consideration of the ordinary notions of a Hindu with regard to tn 
devolution of property to women. The word malik, I may observOi w 


(1) U 6X.R. 326=: a I.A. 7. 
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ooaaisteafc with a life-esbate, and may well be applied to a person who owns 
an estate for life, as well as to an absolute owner. 

The words "putra poutrade krama" have always been understood as 
words of general inheritance ; and if an estate, or ctie income of an estate, 
were bequeathed to a person “ putra poutrade krama ” it would, no doubt] 
in the absence of anything showing a contrary intention, convey to him an 
absolute estate : and if we could confine our attention to the passage where 
these words occur in paragraph 4, and to which I have referred wo should 
no doubt [932] have bo hold that the estate which Lolit Mohan book was an 
absolute estate. But in construing the will we cannot c :)nfiQe our attention 
to this single passage and to the expression “ malik." We must, as the 
Privy Council said in the case of Mahomed Shumsool Hooder v. Skewuk- 
ram (1) consider the whole of the will : and “ all the expressions must be 
taken together, without any one being insisted upon to the exclusion of 
others.” 

The testator says that Lolit Mohan, becoming malik of bis estate, 
shall enjoy with son, grandson, etc., the proceeds “ keeping the estate 
intact.” If the words just quoted be read by the light of the preamble of 
the will, as to the objects that the testator had in view, one mav well see 
whether the testator meant to give to Lolit and his son, grandson, etc., an 
absolute estate alienable at their pleasure, or merely the enjoyment of 
the profits of the estate during their respective lives — [See in this connec- 
tion, S/iooikmoy Chundra Das v. Manoharri Dassi (2).] 

The word “ upashuUo” (proceeds), as occurring in this part of the 
will, does not seem to have been used in any other or larger sense than 
what is conveyed by the word proceeds or profits, though the word in 
Sanskrit may mean such profits as are referable to ownership ; and this 
seems bo be clear from paragraph 13 of the will, where the same word is 
used . 

As bearing upon the question of the testator's real intention we have 
also bo refer to — 

First . — The charge, though nob of a specific character, that the testa- 
tor creates upon the Government Promissory notes at the end of para- 
graph 1 for the perpetuation of the religious and charitable institutions. 

Second . — The provision as to annuities for the members of his family, 
some of them being of a perpetual character, and the direction that they 
should be paid out of the estate. 

Third . — The direction in the 9tb paragraph, enjoining upon the 
" sihulabhishikto" bo reserve sufficient funds for the protection of the 
estate, as also the direction that, deducting what may be [933] neces- 
sary for himself, the " sthulahhishikto” shall spend the residue for the glori- 
fication of the name of tbe family. 

Fourth . — The declaration of the testator in the codicil, referring to 
the Government promissory notes that he had, that the 'sthulabhishikto’ 
“shall possess them by drawing the interest and renewing them when 
necessary.” 

Fifth.’^The summary of the will, as given by the testator in the 
codicil, which may be read as construing the will, and in which it is said 
that Lolit Mohan shall, on the testator’s death, act as proprietor with 
son, grandson, etc., of his estate, using his (the testator’s) name. 

Against these considerations, however, there is the fact that, while 
the testator,' in regard bo the properties assigned for deb sheba, oto., says 

U»14B. L. B. 936=-ai. A. 7. ^ (9) 11 0.661=12 1. A. 108, 
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distinctly in paragraph 1 that nobody shall be at liberty to alienate them, 
no such restriction is imposed as to the rest of the estate, though what he 
says generally in the preamble, indicates what was running through his 
mind. It is quite possible that he thought it necesssary to provide 
specially against the alienation of the properties assigned to deh skeba, 
etc., in order to make the religious and charitable institutions quite secure, 
and to bind, not only the sthulabhishiktos, but his own issue, should 
there be any, to whom the general restrictions made in other parts of the 
will would not, perhaps, apply. 

Passing on to a later part of the fourth paragraph of the will, which 
relates to the devolution of the estate upon Lolit Mohan’s death, we 6nd 
it stated that if he die sonless, his wife should receive a certain monthly 
allowance during her life, and if he should die leaving any female offspring, 
they shall receive their marriage and other expenses, and that, in the 
absenceof Lolib’sson, grandson, great-grandson, and soon, the estate 
should go to the eldest surviving nephew. 

It was contended before us, in the first place, by the learned counsel 
for Lolit Mohan, that the death of Dolit Mohan, herein contemolated, 
refers to that event happening during the lifetime of the testator, and that, 
therefore, the estatebas absolutely vested in Lolit. But I think that, looking 
a few lines above in the same paragraph, it is plain enough that this could 
not have been [934] what the testator was thinking of. He was evident- 
ly contemplating Lolit’s death after the latter succeeds to the estate. As 
bearing upon this question, our attention has been called to Olivant v. 
Wright (l). In re Luddy, Peard v. Morton (2), Ram Lai Mookerjee v. Sec- 
retary of State f3', and Letoin v. Killey (4), but I do not think that these 
cases enable us to put the coostruction contended for by the defendant in 
this case. 

In the second place, the question was discussed whether the testator 
meant to exclude female heirs to Lolit. It was argued for the defendants 
that the provision made as regards the widow and daughters does not in- 
dicate exclusion of female heirs. No doubt it does not in so many words 
exclude them ; but it seems to me that by necessary implication it does 
exclude them. That was the real meaning of the testator, and as observed 
by the Judicial Committee in the Gd,%Q ot HunoomanPersaud Panday 'J- 
Munraj Koomoeree (6), it is to the real meaning rather than to the form 
of words that we have to look in construing documents in this country- 
And if we compare what the testator says about the widow and daughters 
of Lolit with what he says in the same paragraph about his own femal® 
issue, and their descendants, and if we refer to the words that he uses, in- 
dicating the event when the gift over is to take effect, viz., “ in the absenofl 
of the said nephew’s son, grandson, great-grandson, etc.,” there can remain 
no doubt what his real meaning is. The will before us, so far as this 
question is concerned, is substantially the same as in the case of Tarok^^' 
5ur Roy v. Soshi Shikhuressur Roy (6) where the words were “they 
donees), their sons, grandsons, and other descendants in the male Imn 
shall enjoy the same,” and which were construed as “ excluding the 
course of inheritance,” i.e., succession of female heirs. 

It was next contended for the defendants that the gift over to another 
nephew is to take effect immediately upon the death of [935] Lolit Mohao 
without leaving male issue ; and that, upon that event happeningt the 

(1» L.R. Oh. D. 346 (708). (9) L.R. 26 Ch. D. 394. (3) 7 0. S04-8 LA- *6* , 

(4)L.R.13 App. Oas.788. (6) 6 M. I.A. 411. (6) 9 0. 968 A. 
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absolute estate given to Lolit Mohan would be defeasible, and would go to 
that nephew. Several oases were cited in support of this view, principally 
the cases of Soorjemoney Dossee v. Dcnobundoo Mullick (1). Bissonauth 
Chunder v. Bamasoondery Dossee (2), Bhoobhun Mohini Dcbia v. Hurrish 
ChundeT GhowdhTy (3), and Ram Lai Moohctjee v. SecTetary of State (4). 

At the first blush, it may seem that the testator was only looking at 
the time of the death of Lolit, when the gift over was to take effect ; but 
reading the words closely, and as they occur in the vernacular, I think 
that what the testator was contemplating was the failure of male issue 
of Lolit Mohan at some remote time. He first speaks of the death of 
Lolit without any son, and provides for the widow and daughters. He 
then speaks of the abscTice of Lolit' s son, grandson, great-grandson, etc., and 
directs that, in that event, the estate should go to another nephew. ' He 
ovidently did not contemplate the death of Lolit himself without leaving 
"son, grandson, great-grandson, etc.” If he were here contemplating the 
death of Lolit without any male descendant, he would, I apprehend, have 
expressed himself in a very different manner. This will be plain on a 
reference to an earlier part of the same paragraph, where the testator 
speaks of failure of his own issue and the gift to Lolit. He was, as it 
seems to me, thinking of a failure of male issue in the line of Lolit at 
some remote time. 

The provision that the eldest of his other nephews should succeed to 
the estate upon failure of the male issue in the line of Lolit, may lend 
colour to the argument that the testator was contemplating the failure of 
issue in Lolit’s lifetime ; but the language of the will, as I have said, is 
against such view. And it will be observed that the gift over is not to any 
particular nephew named, but to the eldest of the sons born of his two 
sisters, excluding such as may be epileptic and devoid of understanding. 

As to tba oases quoted before us, it will appear upon examination that 
the words in the wills in those cases unmistakeably [936j refer to the 
death, or disqualification of the donee in being without male issue, and 
not to an indefinite failure of issue, as it is in the present case. 

If then, the testator meant to exclude female heirs of Lolit from 
suooeeding to the estate, it follows that when be gave the estate, or the 
proceeds thereof, to Lolit, his son, grandson, and soon, in succession, he 
meant to give it to Lolit and bis male descendants only. Ho does not 
indeed use the same words which were used by the testator in the case of 
Kristoromoni Dasiv. Narendo Krishna {5), viz., the donees, and “the 
heir or heirs male of their or either of their body, ” and which were 
understood by the Judicial Committee as conferring an estate of ioberitance 
resembling an English estate in tail male, unknown to che Hindu law - but 
it seems to me that for all practical purposes, it is also the case here. And 
here, it may be useful to quote the words of the Judicial Committee in 
the case of Tarohessur Roy v. Soshi Shikurressur Roy (6), and which were 
as follows : — 

“ It is true that the departure from Hindu law in the present case is 
not as great as in the case supposed in this passage (quoted from the- 
Te^ore case), or as in the Tagore case, where the attempt was established 
what would be called an estate in tail male according to English law Bub 
the attempt to confine the succession to males to the entire exclusion of 
females, is, though not so great, yet a distinct departure from Hindu law 


(1) 9 M.I.A. 198. 

(4) 7 0. 804 o8 I.A. 46. 


(3) 12 M.I.A. 41. 

(S) 16 0. 883»16I.A.39. 


(8) 4 0. 23=5 LA. 130. 

(6) 9 0. 962=10 I.A. 57(58). 
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' excluding ’ in the terms of the judgment quoted the legal course of io' 
heritance.” 

It has, however, been contended before us that, supposing that the 
exclusion of female heirs is bad in law, the gift of an absolute estate to 
Lolit Mohan, defeasible in certain events, is nevertheless good, and that 
if the gift over is bad the gift to Lolit becomes an absolute gift. But this 
argument, at any rate the first portion of it, begs the whole question we 
have to try in this case, viz., what was the intention of the testator; did 
be intend to give to Lolit an absolute estate, or only a limited estate ? I 
have already referred to the objects the testator had in view, and the provi- 
sions he has made, and the directions he has given in order to the fulfilment 
of those objects. He no doubt wished to exclude, as it was argued by 
Mr. Woodroffe, bis agnate relations, and be wished [937] to give the 
estate to Lolit and bis male heirs ; but it seems to me that, reading the 
will and codicil as a whole, it is very difficult to hold that he meant te 
give to them anything more than the enjoyment of the profits of the estate 
during their respective lives : be did not, I think, intend to give them the 
corptis of the estate. His idea was, as is evident from the will, that the es- 
tate should always remain in the family, and that the family name should be 
perpetuated. In short, his idea was one of perpetuity ; and if we were to 
construe the will and codicil as giving to Lolit an absolute estate, alienable 
at pleasure, many of the objects the testator had in view might be frust- 
rated. Take, for instance, the case of tbe Government nromissory notes i 
if tbe donee were to sell these notes, the perpetuation of the religious and 
charitable institutions would be in great peril. No doubt, if we could 
separate in this case the gift itself from the various conditions attached to 
it, and the objects the testator had in view, we should be able to bold that 
tbe gift was intended to be a gift absolute ; but it seems to me that it is 
not possible to do so. As bearing upon tbe question of intention, and 
upon tbe question whether an absolute estate was conferred upon Lolit 
Moban, the learned counsel for the defendants relied strongly upon, among 
others, the case of Bissonauth Ghunder v. Bamasoondery Dossee (1), Bhoobun 
Mohini Debia v. Hurrish Ghunder Ghowdhry (2), and Raikishori 
Dehendranath Sircar (3), the last being the strongest on his side. ^ 

do not think that these cases help us in determining what, upon the will 
and codicil, now before us, was the true intention of the testator, and the 
estate conferred on Lolit. 

Tbe Judicial Committee in the Tagore case (4) laid down certain 
principles, to which |it may be useful here to refer. 

“ The power of parting with property once acquired, so as to confer 
the same property upon another, must take efiect either by inheritance or 
transfer, each according to law, lo heritance does not depend upon the WJu 
of the individual owner : transfer does. Inheritance is a rule laid down 
[938] (or, in the case of custom, recognized) by the State, not 
the benefit of individuals, but for reasons of public policy ; Domat, 

It follows directly from this that a private individual, who attempts ny 
• gift or will to make property inheritable otherwise than as the law 
is assuming to legislate, and that the gift must fail, and the inheritan 
takes place as tbe law directs." 

’ • And later on — 


I (i) U-Hd.A. 41. 

(3) 15 C. 409 = 16 I.A. 37. 


(2) 4C. 28=61. A; 188. 

(4) 9 B.L.R. 377 (394, 396) 
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If an estate were given to a man simply without express words of 
inberitaooe, it would, in the absence of a oonflicbing context, carry by Hindu 
law (as under the present state of the law it does by will in England) an 
estate of inheritance. If there were added to such a gift an imperfect 
description of it asa gift of inheritance, nob excluding the inheritance impos- 
ed by the law, an estate of inheritance would pass. If, again, the gift 
were in terms of an estate inheritable according to law, with superadded 
words, restricting the power of transfer which the law annexes to that estate, 
the restriction would be rejected as being repugnant, or rather, as being an 
attempt to take away the power of transfer which the law attaches to the 
estate, which the giver has sufficiently shown his intention to create, though 
he addsqualifications which thelawdoes not recognize. If, on the other hand, 
the gift were to a man and his heirs to be selected from a line other than 
that specified by law. expressly excluding the legal course of inheritance, as 
for instance, if an estate were granted to a man and hia eldest nephew, and 
the eldest nephew or such eldest nephew, and so forth, for ever, to take 
as his heirs, to the exclusion of all other heirs, and without any of the 
parsons so taking having the power to dispose of the estate during his 
lifetime, here, inasmuch as an inheritance so d^cribed is not legal, such 
a gift Ciinnot take effect except in favour of such persons as could take 
under a gift to the extent bo which the gift is eonsisbenb with the law. 
The first baker would, in this case, take for bis lifetime, because the giver 
had at least that intention. He could not take more, because the language 
is inconsistent with his having any different inheritance from that which 
the gift attempts to confer, and that state of inheritance which it confers 
is void.” 

Now applying these principles to the will and codicil before us. if we 
were satisfied that it was the intention of the testator to pass the estate 
absolutely, any restriction imposed upon the donee by way of limiting his 
power of transfer would be disregarded as bad. But can we view the 
gift to Lolit in that light ? Then again is the gift in terms of an estate 
inheritable according to law, or is it a gift " excluding the inheritance 
imposed by the law ”? Thess are the questions which present themselves 
before us. 

If wa could separate from the gift the passage which excludes the 
female heirs from succeeding, and confine our attention to the [939] earlier 
passage in paragraph 4, which it is contended gives the estate to Lolit 
and his heirs, we should perhaps have been able to find that the 
estate devised is one of general inheritance subject to the conditions im- 
posed by the testator, be those conditions good or bad. And if we could 
construe the provision as to the gift over as baking effect upon the death 
of Lolit without mala issue, we should have been able to hold that the ab- 
eolute estate devised bo him would be defeasible on that event. Bub I 
think wa cannot separate the passage excluding females from the 
rest of the paragraph ; for if we were bo do so, and hold that an estate of 
general inheritance was conveyed, it would, as the Privy Council observed 
in Tarokessur Roy v. Soshi Shikuressur Boy (i), " be in effect to make a 
new will for the testator, and one which, far from carrying his intention 
into effect, would be in direct opposition to bis intention,” viz., his 
intention to exclude females. Nor can we construe the gift over as 
referring to the event of LoUb’s death. I have already indicated what I 
4 )on 8 ider the event, upon the happening of which the gift over is to take 

(1) 9 0. 952 (959) = 10.1, A. 5 (59). 
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effect, and that is, as I understand it, the failure of male issue in the Um 
of Lolit at any remote time, and not at the time of Lolit's death, or at the 
close of any life then in being ; and such a gift over would not be a good 
disposition according to the principles to be gathered from the cases of 
Soorjeemoney Dossee v. Denobundoo Mullick (1), The Tagore case (2), Bhoobun 
■Mohim Debia v. Barrish Ohunder Ghoiodhry (3), Bam Lall MooJcerjee v. 
Secretary of State (4) and Tarolcessur Boy v. Soshi Skihuressur Boy {5J. 

After the best and most anxious consideration I have been able to 
give to this case, I am of opinion that the intention of the testator was 
not to give to Lolit Mohun an estate of general inheritance alienable at his 
pleasure, and that the estate which Lolit has acquired under the will and 
codicil is only a life-estate ; and further that the gift over is bad in law. 

[940]^ It being found that Lolit Mohan has only a life-estate and 
that the gift over is bad, it follows that the testator has not made any 
valid disposition of bis estate, beyond the life-estate given to Lolit Mohan, 
and beyond the speciSc bequests and legacies made, and charges created 
by the will and codicil; and that, subject to such life-estate, bequests and 
legacies, and the charges created in favour of the religious and charitable 

institutions, the plainti^, as heirs at-law, are entitled to succeed to the 
estate. 

The result is that the decree of the Court below will be set aside, and 
a decree made in terms of the views we have just expressed. 

The costs both in this Court and in the Court below will bs paid 
out of the estate. 


T. A. p. 


Appeal allowed. 


20 C. 940. 

APPELLATE CIVIL. 

Before Sir W. Comer Betheram, Kt., Chief Justice, and 

Mr. Justice O'Kinealy. 


Shoshi Bhooshun Bobe and another {Plaintiffs) V. Gibish 
Ohunder Mitter and others (Defendants).* [6th March, 1893.] 

BJide.net Act {/ of 1872). s. 35— fineries in Collector's register— Land Registration Act 
(Bengal Act VII of 1876) — Register of Collector as to land registration. 

Entries io a register made under Bengal Act VII of 1876 by the Collootor »» 
entries made in an official register kept by a public servant under the provisioni 
of a Statute, and certificate oopies of such entries are admissible in evidence fof 
what they ate worth. 

Dictum of Garth, C.J., in Sarnswafi Dasi v. Dhanpat Singh (6) dissented 
from. 

[R., 15 C L.J. 981 =14 Ind. Gas. 609 (617) ; 2 S.L.R. 83.] 

This case arose out of an application under s. 322 of the Code of 

Civil Procedure. 


• Appeal from Appellate Decree, No. 1342 of 1891, against the decree of 
Kedar Nath Mozumdar, Bubordinate Judge of Hooghly, dated the 7tb of June iwL 
modifying the^decree of Baboo Jadub Cbunder Sen, Munsif of Serampoie. dated tDA 

adtb of April 1890. 

(1) 9 M.I.A. 123. (2) 9 B.L.R. 377. (3) 4 0. 23=6 I.A. 138. 

(4) 7 0. 804=8 I.A. 4G. (6) 9 0 . 962=10 I.A. 61. 

(6) 9 C. 431. 
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The plamtiffs alleged that three brothers — Abdul Mujid, Abdul Sukar, 
and Abdul Kohim — were formerly the owners in possession of a block of 
land called Chunghurali Kazi’s Chuck, described as [941] appertaining to 
the Ayema towji mehals, Nos. 1188, 1189, 1190, 1191, 1192, 1193, 1194, 
1439, 1440, of which they ware the registered proprietors ; that after the 
death of these three brothers their heirs agreed to sell the chuck to the 
plaintiffs, executing an agreement to that effect; but failing to execute a 
conveyance, the plaintiffs sued the defendants forspecido performance and 
for possession and obtained a decree, in execution of which they were 
opposed by the defendants as claimants of part of the property. This 
claim was set down as a suit. At the bearing the plaintiffs tendered in 
evidence extracts from the Collector's register kept under Bengal Act VII 
of 1876, the Land Registration Act, for the purpose of showing that Abdul 
Mujid, Abdul Sukar, and Abdul Bobim were the registered proprietors of 
the towjis numbered above, and the quantity of land held by them. This 
evidence was rejected by the lower Courts on the authority of the case of 
Saraswati Dasi v. Dhanput Singh (1). 

The Subordinate Judge further refused to receive at all as evidence 
an extract from a quinquennial register showing the amount of land in- 
eluded in one of the towjis uumbered above, which had been admitted by 
the Munsif, and dismissed the suit. 

The plaintiffs appealed to the High Court on this and other points. 

Mr. Woodroffe and S*r Gijffith Evans, for the appellants, contended 
that the extracts from the local register were admissible under s. 35 of 
the Evidence Act, referring to the judgment of Field, J., in Saraswati Dasi 
v.Dhanpat Singh il) and to Muttii Ramalinga Setupati v. Perianayagam 
Pillai (2). 

Mr. Bonnerjee and Baboo Mahendra Nath Roy, for the respondents, 
contended that such evidence was nob admissible, relying on the dictum of 
Garth, 0. J., in Saraswati Dasi v. Dhanpat Singh. 

JUDGMENT. 


1893 

March 6. 

Appel- 

LATB 

Civil. 

20 C. 940. 


The judgment of the Court (Pethbr.am, O.J., and O'Kinealy, J.) 
on this point was delivered by 

O’Kinealy, J. — This is an action in ejectment, in which the plaint* 
iffs, Shoshl Bhooshun Bose and another, sought bo obtain a parcel of land 
from Girisb Cbunder Mitter and others. 

% 

£942] The plaintiffs succeeded in the hrsb Court ; bub on appeal the 
learned Subordinate Judge came to an opposite conclusion, and dismissed 
the suit. In dealing with the case he rejected certain documents ; and it 
is in connection with the rejection of these documents that this case comes 
before us in second appeal. 

The first documents in the order of time which have been rejected by 
the lower Court may be said to be two ahuliat (kabuliats ?) * * 

***** * 

The next are extracts from what is called the Collector’s register, kept 
under Bengal Act VII of 1876. Under that Act, the Collector is directed 
to keep up a register ; and the form is set forth at p. 28 of the Paper Book. 
It contains the name of the estate, its lowji number, the names of the 
proprietors or managers, and other particulars regarding the estate 
with a statement of their character and extent. In that register there 

(1) 9 0. 431. 
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were entries showing that Abdul Rohim and others obtained by in- 
heritance proportionate shares in Chuck Boroda Belpara. These extracts 
were tendered in evidence, and the Judge in the Court below was of 
opinion that they were not evidence either of possession or of title. It is, 
however, contended by the appellants that they are admissible under s. 35 
of the Evidence Act, but they have been repudiated by the respondents, 
upon the authority of the case of Saraswati Dasi v. Dhanpat SingHl), in 
which it was held that such entries are not admissible under a. 35 of the 
Evidence Act. No doubt in that case, before the late Chief Justice and 
Mr. Justice Fiold, the learned Chief Justice did state that that was his 
view : but that view was not acquiesced in by Mr. Justice Field, and it is 
also opposed to a decision of the Privy Council (2). 

We also understand that in the Court below the quinquennial papers 
were considered as not admissible in evidence ; but upon the view we 
take of the matter, it will be necessary for the Court below to consider 
these also in dealing with the whole case. * * ^ * 

^ ♦ 

[943j We do not in any way express any opinion as to the value of 
these several pieces of evidence. 

The case must therefore be sent back to the lower appellate Court for 
re-trial. 

Costs will abide the result. 


T. A. p. 


Case remanded. 


(2) See Lekraj Ruar v. Makpal Singh, 5 C, 744=7 I.A.6S. 

632 


(1) 9 0. 431. 



I.L.R., 21 CALCUTTA. 


21 C. 1 (P.C.) = 17 Ind. Jur. 428=6 Sar. P.C.J.340. 

PRIVY COUNCIL. 

Present ; 

Lords Hobhouse, Macnaghten and Morris, and Sir R. Couch. 
[On appeal from the High Court at Calcutta.] 


Eomesh Chunder Muker.ji, alias Moni Bhusan, by his 
Guardian Rakhaldas Chatterji [Objector) v. Rajani Kant 
Mukerji (Petitioner). [February and 13th May, 1893.] 

Will — Jixecuiion of will — Probate and Admmislration Act {V of 1881), s. 50— Jiividence 
as to the execution of a will by a person near death, 

On a question of fact, raised in 1837. whether an alleged testator bad or bad 
DOC been able to duly execute bis will, as he was said to have dooe during bis 
last illness, the judgment of the District Court in the affirmative was restored. 
The judgment of the High Court which would have revoked the probate granted 
in 1883, was reversed, upon the consideration of conflicting evidence as to the 
mental capacity of the testator, and as to the genuineness of his signature. 

Appeal from a decree (24th July 1889) of the High Court reversing 
a decree (256h April 1888) of the District Judge of .Murshidabad. 

This appeal on behalf of a minor adopted son, Romesh Chunder 
Mukerji, formerly named Moni Bhusan. by his guardian, appointed for 
the suit, Rakhaldas Chatterji, resulted from the dismissal by the High 
Court of a petition (I7bh November 1887) by the present respondent 
Jlajani Kant Mukerji, under ss. 50 and 51 of .\ct V of 1881, the Probate 
and Administration Act. for the revocation of the probate (15bh April 
.1882), granted by the District Court, [2] of the will of Iswar Chunder 
Mukerji, late of Saidabad, in the Murshidabad district, who died on the 
15bh February 1882. The petitioner for this revocation, Rajani Kant 
Mukerji, as the nearest agnatic relation of the deceased, alleging that he 
bad not been cited in the proceedings in 1882, sought to maintain that 
the will had not, in fact, been executed by the alleged testator, who was 
too ill to have executed it at the time when he was alleged to have done 
-BO, and that the probate had been wrongly granted. It had been granted 
to Brojo Sundari Debi, the childless widow of the alleged testator, and 
the petitioner insisted that her adoption under it of Moni Bhusan, now 
.named Romesh Chunder Mukerji, was invalid in consequence of the will 
being a false one. 

On the 9tb September 1887, Bamlal Siramoni, the natural father of 
‘Moni Bhusan, filed objections on his behalf, and Rakhaldas Chatterji 
(who was the executor named in the will, but who had in 1882 withdrawn 
in favour of Brojo Sundari) having done the same, he, Rakhaldas, was 
appointed guardian of the minor ad litem. On this petition the Dikrict 
, Judge was of opinion that the petitioner Rajani Kant Mukerji, not 
j having been cited in 1882, also had no actual notice of the proceedings in 
- that year. He disallowed an objection that ha came too late, considering 
4ibat art. 178 of the second schedule of the Limitation Act did not apply. 
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He held fche burden of proof fco be on bhe objectors, the party pmpnnnding 
the will. On a consideration of all fche evidence, he found that the will 
was duly executed by Iswar Chunder Mukerji, who before executing the 
will gave his wife permission to adopt a son to him. He also found, aa a 
fact, the adoption of this son of Ramlal Siramoni by Brojo Sundari before 
her death. He ordered that each party should pay his own coats, as in 
his view of the case, Rajaoi Kant was entitled to demand that the will 
should be proved in solemn form. 

The District Judge having dismissed the petition, his decree was re- 
versed on appeal by the High Court (Petheram, C.J., and GORDON, J.) 
upon the evidence as to the state of the testator at the time when be was 
alleged to have signed his will. Upon this difference the question now 
raised related to that evidence. Their Lordships’ judgment states the 
previous proceedings in the case, as well as the facts. 

[3] Mr. T. H. Coioie, Q. C., and Mr. J. U. A. Branson, appeared for 
the appellant. 

Mr. R. V. Doyne, for the respondent. 

Barna Sv-nderi Dcbi v. Tara Sunderi Debi (1) was referred to. 

Afterwards, on the i3bb May, their Lordships’ judgment wa8 
delivered by 

JUDGMENT. 


Lord Morris. — This case comes on appeal from a judgment of the 
High Court at Calcutta, dated the 24th July 1889. reversing the judgment 
of the District Judge of Murshidabad, dated the 25th April 1888. It ap' 
pears that one Iswar Chunder Mukerji died on the 3rd Falgoon 1288, 
corresponding with the 15th February 1882, leaving a childless widow, 
Brojo Sundari Debi ; that on the 1st March following one Rakhaldafl 
Obabterji petitioned the Court of the District Judge of Murshidabad for 
probate of the will of the said Iswar Chunder Mukerji, dated the day before 
his death, by which the said Rakhaldas Ohatterji was appointed exeoutorj 
that Rakhaldas having subsequently withdrawn in favour of the widow 
Brojo Sundari, probate of the will was, on the petition of the widow, grant' 
ed to her on the 156b April 1882, and authority given to her, with the 
consent of Rakhaldas to manage Iswar’s properties and do all acts in con- 
nection with his will. 

The first clause of the will gives to the widow power to adopt thrW 
sons in succession; the widow died on the 4th October 1887, having shortly 
before her death adopted the appellant. The respondent is the heir-a^ 
law of Iswar, being his first cousin by half-blood. He was not cited and 
had no notice of the proceeding by the widow to prove the will. S®' 
the 17th November 1887, applied to the Court for the revocation of 
probate. Several questions were argued before the District Jndgo«^ 
Whether the respondent was the heir of Iswar ; whether he was preoludeu 
by lapse of time from having a revocation of the grant of probate : whetb^ 
the adoption of the appellant by the widow before her death was valid. 
Bab the only question raised before their Lordships has been the quesbiOO 
of the authenticity and genuineness of the will. - ^ 

[4] The District Judge in a full, clear, and exhaustive judgment dfl' 
cided in favour of bhe will. The High Court on appeal reversed the jodg' 
menb of the District Judge and held that the will was not a genuine 
Their Lordships have, therefore, to decide between these conflicting 
ments. The evidence was conflicting as to bhe mental capacity 

(1) 19 C. 65=18 I. A. 132. 
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testator and as to the genuineness of his si gnature. The leading facts as 
proved are as follows : — Iswar appears to have become ill at about eleven 
o elook on the night of the 12bh February 1891, and died about three 
o’clock on the morning of the 15th February. The evidence assigned 
some time between nine and eleven o’clock on the evening of the 14th 
February as the time when he executed the will. The illness from which 
he suffered was a kind of fever known under the name of sajor fever, which 
is attended with delirium and unconsciousness, but with intervals of con- 
sciousness. Eleven witnesses were examined on the part of the respondent 
against the will and about the same number on the part of the appellant to 
support the will. Apart from the two medical witnesses, Srichurn Roy 
Kobiraj and Beni Madhub Bose, the most important witnesses in opposition 
to the will were Jagadish Chunder, Radha Raman Roy, and Kedar Nath 
Sanyal. Jagadish Chunder, who was a nephew of the testator, slated that 
the will was written in a room in the testator’s dwelling-house ; that Kodar 
Sanyal, the pleader, dictated the wilt : and that Ilurri Buttacharji wrote 
it, and then took it to the testator to sign it ; that the testator did not 
sign it, and that Hurri Buttacharji asked the persons present, to sign as 
witnesses, bub that none would. He gives in detail the forgery of the 
name of the testator to the will by Hurri Buttacharji. 

Radha Raman Roy gives evidence of Iswar’s unconscious state on the 
14tb February ; he alleges that he visited him at 2 and t prohurs of the 
day on the 14th. and when 6 duiids of the day were remaining and at 4 
dunds of the night and at 1 and i prohurs of the night, periods correspond- 
ing with 2 p.m., 4 p.m., 7-30 p.m., and 10-30 p.m., he alleges that he 
remained on his last visit to him till 2i j^ro/iwrs of the night, or about a 
quarter to one o’clock, and that at this last period Hurri Buttacharji came 
to Iswar with a paper in his hand, but that he did not see Hurri Butta- 
oharji pub Iswar’s signature to the paper. 

[Sj Kedar Nath Sanyal, who is a pleader, stated that he was sent for 
by Tincowri Buttacharji, who was Iswar’s principal man of business, at 
about half-past nine on the night of the 14th February; that Tincowri told 
him Iswar had lost his speech, bub that Iswar had previously told him what 
he wished to have put in his will, and that if Iswar regained consciousness 
he would have it signed and sealed ; that be, Kedar, then dictated the will 
on the instructions of Buttacharji; that it was first written out by Mohen- 
dra, a son of Rakhaldas, and was afterwards copied by Hurri Baoerii or 
Chatterji. 

Hurri Buttacharji, in support of the will, states that he wrote it from 
the draft made by IVIohendra at the dictation of the pleader, and he gives 
evidence in detail of the execution of the will by Iswar. Rakhaldas, the 
executor, also describes in detail the signing and execution of the will by 
Iswar. Gokul Krishna proves that about twelve at noon on the 14th 
February he heard Iswar say to his wife, who was then crying, that she 
should adopt three sons in sucoession.and beard him toll Tincowri and Hurri 
Buttacharji to go and prepare a will, andsbring it to him. Gokul further 
confirms the account given by Hurri Buttacharji and Rakhaldas of the 
execution of the will. There were four witnesses to the will. Two of them 
were dead at the time of the trial before the District Judge, Tincowri 
Buttacharji and Kali Churn Banerji. The evidence of Tincowri, if avail- 
able, would bo of the highest value, he being the person who, according to 
the evidence of Kedar, alleged that he bad received Iswar’s instructions * 
he was his principal oflBcer and much trusted by him ; his action, on the 
assumption that he was a trustworthy person, strongly supports the will. 
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The District Judge, who had the ooportunity of observing the 
deroeanour and manner of the witnesses, after reviewing the circumstanoeB 
of the case came to apparently a clear conclusion in favour of the veracity 
of the witnesses who supported the will. On appeal before the Chief 
Justice and Mr, Justice Gordon, the learned Chief Justice, who gave the 
judgment ot the Court, appears to have been influenced in his decision 
primarily by the evideece of the two medical witnesses, and also by his own 
observation of the alleged signature of Iswarto the will. He says on the 
latter point that the signature does not seam to be the signature of a dying 
[6J mau. and that the character of the signature supports the evidence of 
the witnesses who said that the signature was attached bv Hurri Butta- 
charji after Iswar’s death. Their Lordships have had the opportunity 
of seeing the document ; the signature is in Hindi characters, and they are 
unable to form any opinion on this point. Their Lordships cannot attach 
much importance to this ground of reversal of the District Judge’s judgment, 
seeing that no evidence was given at the trial on this point, nor, so far as 
appears in the vary careful judgment of the District Judge, was there any 
argument suggesting it. The Chief Justice considers the medical evidence 
conclusive proof of the impossibility of the genuineness of the will, and 
that it covers the entire period of forty»eight hours before Iswar’s death, 
and shows his insensibility and inability to execute a will. The Chief 
Justice does not appear to have accurately collected the evidence on this 
most material noint. He says there is some tjuestion as to whether the 
will was made about six or eight o’clock on the evening of the Uth Feb- 
ruary, and that Iswar died about one o’clock on the morning of the loth, 
whereas the evidence for the will puts the making of it somewhere between 
nine and eleven. Kedar, the pleader, who was examined for the respondent, 
states that he only arrived at Iswar’s house at from a quarter to half-past 
nine, and the death of Iswar would appear to have taken place about three 
o clock on the morning of the 15th. The mistake as to the time of the making 
of the will becomes most vital, because Beni Madbub fixes the time of his 
second and last visit at between seven and eight o’clock on the eveniog of 
the 14bh, when ha says he found Iswar staring stupidly and unable to 
apeak. Consequently, if the period of Beni Madhub’s visit is made to 
correspond with the period of the execution of the will, his evidence would 
be, if credited, almost decisive against the will. 

Beni Aladhub only saw the deceased on two occasions during his 
illness, namely, at four or five o’clock on the evening of the 14th February, 
and again at seven or eight o’clock. On his first visit he could notssy 


whether Iswar understood what he said, and he says Iswar was worse on 
his second visit. He further stated that he was not accompanied by 
Srichurn Roy Kobiraj on his visit at three or four o’clock. 

Srichurn Roy Kobiraj’s opportunity of observation of the deceased 
was very considerable. He says he cannot remember the month or yoar 
of the death of Iswar, but that he does recollect being called to visit hi® 
on the morning of the day before his death ; that he saw Iswar that 
morning, again at noon, again in the afternoon, and also at night ; that 
Iswar was overpowered by fever ; that he was conscious to some extent, 
but that he could not speak ; that he saw him again on the following mofo- 
ing ; that Beni Mad hub was then called in, and that they both saw Iswar be* 
tween three and four o’clock on that afternoon. He states that he again saw 
Iswar at ten or eleven that night, and was with Beni Maihub. The 
of time given by this witness for the second visit of Beni Madhub woul 
<5orre3poQd vary much with the time when the will is alleged to have bee® 
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made, but it is in contradiction of Beni Madhub’s testimony, which fixes the 
period at seven or eight o’clock. He states that Iswar was then uncon- 
scious ; that^on the evening of the 14th February, Rakhaldas, whom be 
describes as an intimate friend ” of Iswar’s, and ** reckoned in society as a 
respectable man,” told him " a deed will have to be executed,” and that he 
saw that a deed was commenced to be written Tincowri, Kedar, and 
Rakhaldas being present. He says he thought as Iswar was a rich man 
he would probably execute a deed. He admits that he beard of the will 
being made seven or eight days after Iswar’s death. The evidence of these 
two medical witnesses is referred to by the District Judge, who com- 
ments on the discrepancies in their testimony and the impossibility of 
their accuracy of recollection without any notes after such a long interval. 
Their Lordships are unable to concur in tlie opinion that the evidence of 
Srichurn Roy and Beni Madhub completely disproves the case for the 
will, even on the assumption that their evidence was given truly. The 
disease afforded periods of consciousness, and if the deceased bad previ- 
ously given instructions to Tincowri in resoect of the will, be and Rakhal- 
das would be ready to take advantage of any short period of consciousness 
to have the will executed. Neither of them derived any advantage 
under the will, except the indirect and very doubtful advantage that 
might accrue to Rakhaldas from being executor, which he abandoned by 
withdrawing in favour of the widow. Nor did she obtain any advantage 
or benefit ; on the contrary, an [8] adoption by her of a son under the 
power given by the will would have the effect of depriving her of the pos- 
session of the property. A forgery in the circumstances stated by the 
witnesses for the respondent would, therefore, be not only an audacious act, 
but a worthless one to those engaged in it. 

Again, the evidence of Srichurn Roy is open to grave remark. He 
admits that he knew that a forged will was being prepared and made no 
remonstrance, and that shortly after the death of Iswar he knew that 
forgery had been completed, yet made no communication to any one on 
the subject. 

On the whole, the opinion of their Lordships concurs in result with 
that of the District Judge, and they will humbly advise Her Majesty that 
the judgment of the High Court ought to be reversed and tb© judgment 
of the District Judge restored. The respondent must pay the costs of tbe 
appeal to the High Court and the costs of this appeal. 

Appeal allowed. 
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[On appeal from the High Court at Calcutta.] 


Hari Nath Ohatterjee {Plaintiff) v. Mothurmohun 
Goswami (Defendatit) . Tilth May and 17th June, 1893.J 

Bar. P.C.J, Limitation Act {XV o/ 1877). art. Ul— Act IX of mi, art, U2-Dismissal of Btndu 
334 dat^hter^s cla%m as heiress oj a share, as barred btj time ‘^Effect of in regard to 

right OJ reversioner after Res judicata— 4 diverge possession^ 

In a suit in which the parties were descendants of a common ancestor, who had 
daughters only, one of the latter having been the mother of the first defendant 
who was in possession of the ancestral estate, the plaintiff, son of the last sacvi?- 
ing daughter, claimed, on her death, possession of his share by inheritance, and 
also of a share acquired by him by gift from another of the defendants, a son of 
another daughter of the common ancestor. £93 The defence was that a suit 
brought by the plaintiff’s mother, in her lifetime, against the same defendant, 
for her share, bad been dismissed by a final judgment on the ground of her claim 
having been barred by limitation. Held, that the estate which would have 
devolved on the plaintiff’s mother as survivor of her sisters, was similar to the 
inheritance of a widow, the same result following the dismissal of the daughter's 
suit that ensued in regard to the decree adverse to the widow in Katama 
Natchiar v. The Raja of Shiragunga (1), where a decree, duly obtained against 
the widow, bound the rovorsioner. The previous decree dismissing the daughter’s 
suit as barred was binding on her son. His claim therefore failed, not only as 
to hie share by inheritance, but, for similar reasons, as to the share acquired 
by him Irom the defeodaot donor* 

Article 141 in the schedule to Act XV of J877, fixing the date of the female 
heir’s decease as the starting point for limitation, did not alter the existing law 
as to the effect of a decree adverse to the predecessor as representing the estate, 
nor did it give a new starting point to the successor, not did art. 142 in the 
schedule to Act IX of 1871. 
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Appeal from a decree (27fch May 1890) of the High Court;, reversing 
■a decree (l3tb July'1888) of che Subordinate Judge of Cuttack. 

This suit was brought on the 6th April 1887, the plaintiff claiming 
a joint bwo*third share in the estate of Ramanundun Goswami, deceased 
in 1847, leaving five daughters but no son. Part of the estate consisted 
of village lands held for the maintenance of a mandir, or math, in the 
Balasore district, of which institution Ramanundun was the shebaiU The 
rest of the estate was bis orivate property. The whole was valued at 

Rs. 21,386. 

The object of the suit was to have established against the defendanti 
now respondent, the plaintiff's right to possession jointly with hinoof 
inherited one-third share in the estate left by Ramanundun, the plaintiff’® 


(1) 9 M.l.A. 589. 
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maternal grandfather ; together with another one-third share, given to the 1893 
plaintiff by Thakurdas. another grandson of the deceased shebait, who was June 17 
alleged to have inherited through a daughter, like the plaintiff, and who — — 

admitted his claim. Privy 

The plaintiff made title as the son of Sampuroa, the youngest Council 
of Ramanunduo’s five daughters, and two of the defendants were — 

sons, and the third defendant was grandson, of other daughters. 2iC. 8 

[10] respectively. The descents from Ramanundun, and all the other = 

facts in this case, appear in their Lordships’ judgment. 20 !.A. ]B3» 

.\fcer the filing of this appeal, an application was made to add to 
the record a transcript of the judgment that dismissed Sampurna’s suit on «1 = 6 
the 27th June 1881. The ground of that dismissal was that her suit, as 
against Mofchurmohun, was barred by limitation. The principal question 334. 
now raised was as to the effect of that decision upon the plaintiff’s right 
to maintain this suit. 

Tha Subordinate Judge held that the suit was not barred by limi- 
tation, the plaintiff's cause of action having arisen on the death of Sam- 
puma, and the plaintiff, therefore, having twelve vears from that date, 
under art. 141 of sch. II of Act XY of 1877. He decreed in favour 
of the plaintiff with exception to part of the property ; as to which 
there was no appeal. This judgment on the appeal of the defendant, 
Mothurmohun, was reversed by a Division Bench of the High Court 
(Norris and Macpherson, JJ.). They said 

“ We think that the appeal must succeed on the one ground that the 
plaintiff is bound by the decree in the suit which his mother brought 
against the defendant No. 1. The Subordinate Judge disposed of this point 
in a few words. He says that the plaintiff’s case is not barred under the 
present law of limitation, as liis cause of action arose on his mother’s death, 
and he has twelve years from that time within which he can sue (art. 141, 

Act XV of 1877), and chat he was not bound by the decree which was 
made against his mother, because he does not claim through her. 

“ So far as the question of limitation is concerned, we are, of course 
bound to follow the decision of a Full Bench of this Court in Srinath Kur v. 

Prosunno Kumar Ghosed). That was a case somewhat similar to this, in 
that the contending parties were the sons of two daughters of the ancestor 
from whom each of them derived title. It was found that the mother of the 
plaintiff bad been out of possession for upwards of twelve years, and it was 
contended that, under those circumstances, the adverse possession which 
extinguished her right, extinguished that also of the reversioner, her son. 

The Court, without going into the question whether the right was, or was 
not, extinguished, hold that under the present law of limitation a rover- 
Bioner who sucosids to immoveable property has twelve years in which 
to bring his suit from the time when his estate falls into possession, and 
that the plaintiff was therefore entitled to the properties claimed! It 
may be observed that that case was decided under art. 140, and not 
[H] art. 141, of the Limitation Act, which seemed directly in point 
It did not, therafore, directly overrule the case of Saroda Soondury Dossee 
V. Dayamoyee Dossee (2\ in which Jackson and Tottenham, JJ., held that 
art. 142, Act IX of 1871, which corresponds with art. 141, Act xV of 1877 
only covered a case in which the person claiming succeeded to a certain right 
which was in being on the widow’s death, and that if the widow’s right 
was barred before her dea th, the reversioner would not be entitled to 

(1) 9 0. 934. 
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possessioQ. The effect, however, undoubteily was to overrule it, as it 
was alluded to io the referring order, and was in fact the case which led to 
the reference. If, therefore, the question in the present case was merely one 
of limitation, we should be bound to follow the Full Bench decision, and 
hold that the suit was within time, whether all or any of Ramanuodun's 
daughters had or had not been in possession. The decision of the Full 
Bench does not, however, touch the question whether the reversioner is 
not bound by a decree adverse to the person in whom the estate is for 
the time being vested, and there is the clearest and highest authority 
that he is bound. In the ShivoLgunaa case (l) their Lordships of the 
Privy Council, alluding bo a Hindu widow who had brought a suit for 
possession of her husband’s estate, say at p. 604 of the report, * that 
unless it could be shown that there had not been a fair trial of the right 
in that suit, or in other words, unless that decree could have been sucoess* 
fully impeached on some special ground, it would have been an effectual 
bar toany^new suit by any person claiming in succession to her.’ ‘For,^ 
they say, assuming her to be entitled to the j^emindari at all, the whola 
estate would for^ the time being be vested in her absolutely, for some 
purposes, though in some respects for a qualifiel interest ; and until her 
death it could not be ascertained who would be entitled to succeed. The 
same principle which has prevailed in the Courts of this country as to 
teoanbs in tail representing the inheritance, seems to apply to the case of a 
Hiodu widow, and it is obvious that there would be the greatest possible 
inconvenience in bolding that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the widow.’ The principle 
thus laid down was applied by the Privy Council in the case of Pevtab 
Naratn Singh v. Trilokinath Singh (2). 

The same principle wasaffirmed in the case of iVb6m Chunder Chucker- 
butty v. Guru Persad Doss (3) decided by a Full Bench of this Coari 
The question there was, whether adverse possession against a Hindu female 
heir, which would bar her suit if she were alive, will equally bar that of 6b® 
reversioner ; and Sir Barnes Peacock, after citing the Shivagungct case, 
[12J, says If the female heir in the present case bad sued the wrong'doer, 
and without fraud or collusion had failed to turn him out of possession, the 
reversionary heirs would have been bound by the decision.’ Again, 
JukulKishore v.Jotendro Mohun Tagore (4) their Lordships of the Privy 
Council cite the Shivagunga case as showing that in a suit against tbs 
widow iu respect of the estate, the decision would be binding upon 
reversionary heir. That was a case in which a decree had been obtainW 
against the widow in possession of the estate, and in execution of the decro® 
the estate was sold. It was held, under the circumstances of the case, tbM 
the entire estate, which she fully represented, was sold, not merely 
life-interest in it. There is no difference as regards the representation 
the estate between the estate of a Hindu widow and that of a daughter 
and it would be the same if the suit failed on proof of an adverse title oroo 
a plea of adverse possession and limitation. It was argued by the Advooa^ 
General that the principle enuociated in the Shivagunga case would only 
apply when the suit was against a stranger, and that it would have no 
application when the suit was agaiost a member of the same family* Ij® 
doubt Mothurmohun, who was the defendant in the suit 
by Sampurna, and who is the defendant in the present ease, is him®®^ 


(1) 9 M.I.A. 639. 

(3) B.L.R. Sup. Vol. 1008 =9 W.R. 505. 
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ooe of ths revorsionary bdirs. Id the Shivagicnffo, case tlie suit was by a 
widow of the deoewad owner againsc his nephew, the questions involved 
being whether there had b3ea a division, and whether the prooerby was 
self-acquired. It was held that a decree pronerly obtained against the 
widow would hind all the reversionary heirs. We see, however, no ground 
for the distinction contended for. The estate is vested in the widow 
or daughter for the tince being, and she represents it absolutely for some 
purooses. She cannot so represent it ag-iinst some persons and not against 
Others, and we do not sea why a reversioner setting up an adverse tide 
and adverse possession is in a worse position than any one else. 

It is not contended that the decree in the suit which Sampurna brought 
would not put the plaintiff completely out of Court if he is bound by it 
or that that decree was nob properly and fairly obtained ; there is no reason 
to doubt that it was so obtained, and the plaintiff admits that he carried on 
the suit on ’his mother’s behalf. We think, therefore, that on the authori- 
ties cited, the plaintiff is bound by the decree in the previous suit, and that 
he cannot maintain this suit, either as regards his own one-third share or 
as regards the share acquired from Thakardas, who is equally bound by 
that decree. 

” The position may be anomalous. According to the decision of the Full 
Bench of this Court in Srinath Kur v. Prosonno Kumar Ghose (1), no 
length of possession adverse to the widow would bar the reversioners, who 
[13] have twelve years reckoned from the widow’s death within which to 
sue, bub if the widow sues to recover the property from the person in ad- 
verse possession and fails, the reversioners are bound by the decree. The 
-decision of the Full Bench rests upon the words of the present Limitation 
Act ; hub it certainly seems to strike at the principle on which Nobiu 
Ohundcr Gkuckerbutty v. Guru Persad Doss (2) was decided, although it 
was simply held that the law of limitation by which the latter case was 
governed had been altered. However this may be, the question which we 
have to decide was not before the Full Bench and was not decided by it, 
and we are bound to follow the high authority which we have cited.” 

The Court, after referring to other points raised for the appellant, 
before them, decreed the appeal for the reasons abov estated.and dismissed 
the suit with costs of both Courts. 

From this decision the plaintiff appealed. 

Mr. R. V. Doyne, for the appellant argued that the decree of June 27th 
1881 did not preclude him from suing. Limitation did not begin to run 
against him till the death of the female heir. These being the principal 
points, it was also to be observed that thejudgmenb of June 27th 1881 was 
•not pub in evidence at the heariog of the suit, and that the High Court deoid- 
.ed the case upon it without having ascertained its exact terms. Nor was 
there any issue framed as to its effect, so as to raise the question whether 
what had been in issue in the former suit brought by his mother was 
again, directly and substantially, in issue in this. The judgment of the 
High Court did not proceed under 8. 13, Civil Procedure Code ; but the 
plaintiff’s case was decided to bO concluded against him in consequence of 
the decree against Sampurna in 1881, based upoa a judgment, nob unon 
title, and not upon the merits, but upon limitation. Sampurna’s title, 
that of a daughter, exactly resembled a widow’s, in reference to the rever- 
sionary heirs. Her snccessor's title was subject to the limitation in art. 
141 of Act XV of 1877, soh. II, making the period start from the death 

(1) 9 0. 984. ( 2 ) B.L.R. Bap.' Vol. 1008 = 9 W.E. 505. 
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of the female. NoUn Ghmder Ghuckerhutty v. Guru Penad Doss (1) 
was decided, under the law of Act XIV of 1859, to the effect that adverse 
possession against a female heir which would bar her right of possession 
would equally [14] bar that of the reversioner. His right was affected 
by the expiration of the period in the widow’s lifetime ; but from this, 
which might have been a hardship, he was relieved by art. 142 of Act IX 
of 1871, which made the death of the widow the starting point, and was 
followed by art. 141 in the schedule to Act XV of 1877. Srinath Kut 
V. Prosonno Kumar Ghosc (2), under the later law, allowed twelve years 
fi’om the time when his estate fell into possession. 

The S/jivo-ofimr/a case (3), as to the eSeeb of a decree, adverse to the 
widow as representing the estate, upon the rights of heirs claiming to 
succeed her, related to a valid decree, where that decree was upon the 
merits ; but it might be doubted whether a decree founded upon limitation 
was comprehended in the rule that such a decree against ’the widow 
bound the heirs. In the decree of June 27th, 1881, there was no affirm- 
ance that the defendant whom the female heir sued bad the complete 
proprietary right as against others claiming to share the estate, and that 
decree, being only upon limitation, bound only the person against whom 
it was made. In the general law of limitation persons were allowed 
different periods of time within which to sue, and here the plaintiff was 
subject to a limitation different from that which was applicable to his 
predecessor in title, giving the date of the death of that predecessor as the 
starting point. 

Mr. C. W. Arathoon, for the respondent, contended that the High 
Court had rightly decided that the plaintiff was bound by the decree of 
1881, and that he could not maintain this suit. The judgment was 
right in pointing out that the decision of the Full Bench in Srinath 
Kur v, Prosonno Kumar Ghose (2) did not govern the question here, for 
though the words of arts. 142 and 141 mtiy have been rightly construed 
in that case, the main question now was whether the reversioner was not 
bound bv the decree of 1881, dismissing the suit of the female heir on the 
ground of limitation. In her was vested, for the time being, the estateby 
the same title as that on which the present plaintiff relied, and she repre- 
sented the estate. In regard to the judgment of 1881 not having been put 
in evidence, it was not a material [15] objection. There had been given 
sufficient proof of the effect of the judgment for the Court to act upon it. 
The authorities cited in the judgment of the High Court from the 
gaunga case to Jugul Kishore v. Jotendro Mohun Tagore (4) and Perlao 
Narain Singh v. Trilokinnth Singh (5) showed that the succeeding heirs 
were bound bv a decree fairly and property obtained against the 
heir. Saroda Soondury Dossee v. Doyamoyee Dossee (6) was also cited as o 

limtation. 

Mr. R. V. Doyne replied. 


JUDGMENT. 

Afterwards, on the 17th June, their Lordships’ judgment was deliver* 

^IR E. Couch. — The question in this appeal is whether the 
barred by the law of limitation. It was brought to recover * 
jhare of immoveable and moveable properties formerly in 1*“® . 

aion of Ramanundun Goswami (Mukerji), to which he was said __ 

(I)^L.R. Sup. Vol. 1008=9 W.R. 505. (2) 9 0. 934. (3) 9 M.LA- 639- 

(4) 10 C. 985 = 11 I.A. 66. (5) 11 0. 186 = 11 I. A. 197. (6) 6 C. 93»- 
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entitled, as to one part as viarfatdar or shebail, and as to the other 1893 
as malik. He died in 1847, leaving a widow, Pearimoni, his second wife, June 17. 

and five daughters, one having died in his lifetime. The oldest daugh- 

ter, Drobomoni. died in 1867, leaving a son. Kala Chand. who PRIVY 
died in the following year, leaving a son, Girish Chuniier, who is the COUNCIL. 

third defendant. The second daughter, Hurrotuoni died in 1874, 

leaving a son, Mothurmohuu. the first defendant. The third of the sur- * 

vivors, Motimoni, died in IS57 leaving a son, Thakurdas the second <***®-l = 
defendant. The fourth died childless, and the last survivor, Sampurna,^^ 
died on the 22ad February 1884, leaving a sou, Hari Nath, who is the 
plaintiff. The plaint stated that, after the death of Hurromoni, Sampurna, ^8* = ® 
who was then the only survivor of the daughters, placed the whole of P-®**^* 
the estate under the inanegeraent of Mothurnoohuo. who some time after 
brought suits for rent against tenants, and, with a view of effecting 
registration in his own name under Bengal Act VII of 1876. made 
petitions ; that thereupon Sampurna became an objector, and the objec- 
tions having been disallowed, she in 1879 brought a suit against 
Mothurmohun in forma pauperis, which was dismissed on the 27th June 
[ 16 ] 1881; that she preferred an anpeal in forma pauperis to the High Court, 
but the appeal not having been preferred within the prescribed time her 
application to prefer it in forma pauperis was rejected, with liberty to pre- 
fer an appeal within six weeks on putting in the Court fee : that she was 
unable to do this, and consequently the dimissal of her suit became final. 

The plaint further stated that Thakurdas. on a native date corresponding 
with the 17th August 1875, made to the plaintiff a gift of his share of one- 
third of the estate left by Ramanundun, making the plaintiff entitled to 
two-thirds as claimed. Mothurmohun in his written statement said that 
Sampurna, after the death of Pearimoni, instituted a suit for possession 
of all the properties under claim against him ; that her claim was dis- 
missed on the ground of limitation, it having been established that, after 
the death of Pearimoni, Sampurna was never in possession of the shebas 
and the other properties relating thereto left by Ramanundun. 

The Subordinate Judge made a decree for possession by the plaintiff 
of the immoveable properties claimed in the plaint with the exception of 
some specified lands, and the plaintiff has not appealed against this excep- 
tion. The defendant Mothurmohun appealed to the High Court. In the 
judgment of that Court it is said that ‘‘the defence, so far as it need be 
referred to, is that the claim is barred by limitation, as none of Rama- 
nundun’s daughters inherited or were in possession ; that the plaintiff is 
bound by the adverse decree passed against Sampurna in the suit which 
she brought against defendant No. 1, and that he cannot bring another 
suit.” This defence was distinctly asserted in the written statement, and 
no objection appears to have been taken that it was not raised by the 
issues which were settled. The judgment of dismissal of the 27th June 
1881, although it had been filed with the plaint, was nob put in evidence, 
and cannot be looked at ; bub the High Court had before it the statement in 
the plaint which admitted that there had been that judgment, and Mothur- 
mohun said in his written statement that it was on the ground of limita- 
tion. There was thus sufficient evidence for the High Court to found its 
ju.dgment upon. 

It will be convenient here to notice the state of the law of limita- 
tion when the suit was brought in 1887. Prior to the [17] Limitation 
Act of 1871 the law under Act XIV of 1859 was that suits for the reco- 
very of immoveable property must be brought within twelve years from 
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the timo the cause of action arose. By the Limibation Act of 1871, the 
whole of the Act of J8o9 which applied to the limibation of suits was 
repealfd ; and by the fourth seobioo ib was enacted that, subject to the 
provisi'JDS contained in certain sections, every suit instituted after the 
period of limitation prescribed therefor by bne second schedule to the Act 
should be dismissed, although limitation had not been set up as a defence. 
Art. 142 in the second schedule is as follows : — 

'* Like suit (that is, for possession of immoveable property) by a 
Hindu entitled to the possession of immoveable property on the death of 
a Hindu widow. Period of limitation — twelve years. Time when period 
begins to run — when the widow dies.” 

In 1877 this Act was repealed and the Limitation Act of 1877 was 
passed. In that Act the same period of limitation was by art. 141 pres- 
cribe 1 to a suit by a Hindu or Mahomodan entitled to the possession on 
the de ith of a Hindu or Mahomedan female. 

In the judgment of this Commitf^ee in the Shivagunqa case (1) it is 
said, (p. 604), with reference to an adverse decree io a suit brought by a 
Hindu widow for possession of a zamindari as heir to her husband, that 
if it h id become final in her lifetime it would have bound those claiming 
the z Linindari in succession to her : and unless it could be shown that 
there id nob been a fair trial of the right in that suit, or in other words 
unless that decree could have been successfully impeached on some 
spaciai ground, ib would have been an effectual bar bo any new suit by 
any poison claiming in succession to the widow. The judgment in 
Nobin Ghunder Chuckerbutty v. Guru Pershad Doss (2) quoted by the 
High Oourb, ie not directly applicable to the present case. It is referred 
to in the judgment of this Committee in Amirtolal Bose v. Rajoneekant 
Mitter (3), where it is said that the rule there laid down had been acted 
upon in other oases, and ib appeared to their Lordships that the principle 
of that decision is correct. In the latter case the suit was brought on 
the 8bh September 1858 and the question of limitation had to be deter- 
mined according to the old law. 

[183 The estate to which Sampurna as the survivor of the daughters 
succeeded was similar to the estate of a widow, and the principle of these 
decisions applies equally to ib. This being the law when t)-e Act of 1871 
was passed, the contention of the learned counsel for the appellant was 
that the effect of art. 142 in the schedule to that Act and of art. 141 in the 
schedule bo the Act of 1877 is that a decree founded upon the law of limi- 
tation is now excepted from the rule laid down in the Shivagunga 
and that therefore the decree of 1881 only bound Sampurna, and the 
plaintiff had by the terms of art. 141 a period of 12 years from her ^0^^“ 
to bring his suit. Their Lordships see no ground for this contention, ifne 

words “ entitled to the possession of immoveable property ” refer to the 

then existing law. Under that law the plaintiff being bound by the decree 
against Sampurna, would not he entitled to bring a suit for possession. 1 e 
intention of the law of limitation is. not to give a right where there is no 

one, butt to interpose a bar after a certain period bo a suit to enforce an 

existing right. The purpose of the second schedule in each of the 
only to prescribe the period of iimitatioo for the suit. That appears from 
4th section of each Act. Tue prescribed periods are to be applied 
founded on the existing law, and art. 141 cann ot be construed as a 

(I) 9 M. 1 A. 539. (2) B.L.R. Sup. Vol 1608=9 W.R. 505. 

13) 15 B.L.R. 10 (19) =2 I. A. 113 (121). 
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the law respecting the effect of a (decree. Their Lordships approve of the 1898 
judgment of the High Court where it says “ we think therefore that on June 17. 

the authorities cited the plaintiff is bound by the decree in the previous 

suit, and that be cannot matntain this suit, either as regards his own PRIVY 
one-third share or as rt^gards the share acquired from Thakurdas, who is COUNCIL, 

equally bound by that decree ” They will therefore humbly advise Her 

Majesty to affirm the decree of the High Court and to dismiss the Hpueal. ® 

The appellant will pay the c >st>« of this appeal, except the respondent's = 

costs of the aoplication to he allowed to lodge a certified copy of tl»e judg-^* 
ment of the 27th June 1881 in the Privy Council Office. The respondent 
will pay the appellant’s costs of that application. 481 = 6 

A 1 j- j 8ar. P.C.J, 

Appeal dismissed. 334. 

Solicitors for the appellant : Messrs Barwiv and liogefs. 

Solicitors for the respondent : Messrs. T. L. Wihon ,t Co. 


21 C. 19. 

[19] APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Gordon. 

Sahdeo PandeY {Decree-holder) AND ANOTHER {Auction-purchaser) 

V. Ghasiram GyaWal {J'dument debtor).* [I6th August, 1893 ] 

Execution 3/ Decree^Noiice of ExecuUon- Civil procedure Code {.4ct XIV of 1882) 
3. 24S-’~Effect of omission to give notice of Execution — Auction-purchaser . ' 

Where in execution of a d err-e, for the execution of which a notice to the 
judgreunt debtor was nec33s*r« uu lets. 248 of the Civil Procedure Cod-, certain 
moveable property was attaohud toj >iold without any such uotic'i h »virig beeo 
given,— fl’Bf'i, that the proceedi'»BS in execution were void aod of no fff-ct, and 
it made no difference that tbe a<ictioQ-purcbaser was a third party and not the 
decree-holder. 

Imamunnissii J3i6i v. LiaJcit Rnsr^n (1) followed. 
liamessuri Dassee v. Doorgn-tass Chott.rjee (2) referred to. 

[NT., 40 C. 45 (49) = 16 Ind. Cas. 506; R., 21 B. 424 (F.B.): 9 Bom. L.R. 323 (325): 
11 C.L.J. 4H9 (496)-14 C.W.N. 660 = 5 Ind. Cas. 390; D.. 28 A. 193 = 2 A.L.J. 
640^A.W.N. (1905) 211.] 

In this case a decree in fHv>ur of Sahdeo Pandey was passed against 
Ghasiram Gyawal on 18th of August 1888, execution of which was applied 
for on 17ch March 1891, by tho issue of a warrant of arrest against the 
person of the judgment-debtor. A warrant was issued, but was returned 
unserved, and nothing further being done, the execution proceedings were 
stuck off for default on 17bh April 1891. 

Another application for execution was made on 7th April 1892. when 
the decree- bolder applied for attachment and sale of an elephant; this appli- 
cation was granted, and the sale was fixed for the 4bb June 1892. On tbe 
3rd June the judgment-debtor filel a petition objecting to the proceed- 
ings in execution, on the ground that no notice had been served on him in 
accordance with s. 248 of the Civil Procedure Code, although more than a 
year had elapsed since the date of the order in the previous application for 
execution. 

• Appeal from Order No. 370 of 1892 against (he order of A. C. Brett Esa 
District Judge of Gaya, dated tbe 26'h of July 1892, reversing the order of’ Babu 
Gopee Nath Mat(ay, Subordinate Judge of that district, dated tbe 4tb of June 1892. 

(1) 3 A. 424. (2) 6 C. 103. 
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[20] The Subordinate Judge overruled this obiection and allowed the 
sale to proceed, and on 6th June the elephant was sold, and purchased by 
Palakdhari Singh. 

On an appeal, to which the purchaser (as well as the decree-holder) 
was made a party, the Judge observed : — 

“ In the case of Imimunnissa Bibi v. Liakat Rusain (1), it is strongly 
held that when a notice under s. 210 of the Civil Procedure Code was 
necessary, but had been neglected, the condition precedent to the issue of 
a warrant for execution did not exist, and that all the proceedings were 
yoid ab initio. In that case the auction-purchaser was a third party. 
The learned Judges refer to the case of Bamessuri Dassec v. Doorgadass 
Ghatterjee (2), in which the auction-purchaser was the decree-holder. But 
I do not think this makes any difference. It is true that in the Calcutta 
case a hint is intimated of doubt as to what would be the decision if the 
interest of a third party were affected by the setting aside of the sale, but 
the Allahabad Court set aside the sale, though a third party was the pur- 
chaser. I am unable to sea how any other decision could be arrived at. 
If the oi'oceedings are void, the sale is void, and so is the purchase. At 
the most it is a question of which of two innocent persons suffer. Clearly 
the one whoso property has been wrongly sold is not the one to select ; 
and the ' suffering ’ of the other is only a disappointment, not an actual 
loss of what he had.” 

The Judge accordingly reversed the decision of the lower Court and 
set aside the sale. 

The decree-holder and auction-purchaser appealed to the High Court, 
mainly on the grounds that ‘‘the fact of no notice having been issued 
under s. 248 of the Civil Procedure Code did not under the circumstan- 
ces of this case vitiate the execution proceedings and render the sale 
which has taken place a nullity, especially when the purchaser at auction 
is a third party : that the want of such notice did not prejudice the 
judgment-debtor, inasmuch as he was fully aware of the execution pro- 
ceedings;” that the property being moveable property, the sale ought not 
to have been set aside, and that the precedent of the Allahabad High 
Court relaf-es to the sale of immoveable property, and the decision of the 
Calcutta High Court referred to makes a reservation in favour of an 
auction-purchaser who is a third party.” 

Babu Kali Kishen Sen, for the appellants. 

^oXiMAhina^hChunderBanerjee, for the respondents. 

[21] The judgment of the Court ^Ghose and GORDON, JJ.) was as 
follows : — 


JUDGMENT. 

This anoeal arises out of an application made hy the decree-hoWer 
on the 7bh April 1892 for the purpose of executing a decree dated the lotb 

August 1888. , , 

It appears that a previous application had bean made by him tor 
the same purpose on the 176b March 1891, upon which applicati<m 
order was passed for a warrant of arrest against the judgment-debtor , 
but nothing further was done, and eventually the proceedings were 
off on the 17bh April 1891. We may take it therefore that the la95 
application by the decree-holder, and the last order that was ^9*“® j 
the Court against the judgment-debtor, was on the 176h M arch 1891, 

(2) 6 0. 103. 


(1) 3 A. 424. 


646 



X.l SAHDEO PANDEY V. GHASIRAM GYAWAL 21 Cal. 22 

it follows that in aooordance with the provisions of s. 248 of the Civil 
Procedure Code it was necessary to issue a notice calling upon the judg- 
ment-debtor to show cause why the decree shonld not be executed against 
him, before further proceedings could bo taken upon the present applica- 
tion of the decree-holder, which, as already mentioned, was presented on 
the 7th April 1892. 

It appears, however, that no such notice was issued upon this appli- 
cation being made, and certain moveable property belonging bo the judg- 
ment-debtor was attached, and was advertised for sale on tba 4bb June 
1892. On the 3rd June the judgment-debtor presented an apolication to 
the Court, stating that he had received no information before that date of 
the application by the decree-holder for executing the decree, and that the 
whole of the preceedings taken by him upon that application were entirely 
bad by reason of no notice having been issued upon him in terms of s. 248 
of the Code. This objection, however, found no favour with the Court of 
first instance, and the Munsif on the 3rd June 1892 rejected it. This was 
followed by the sale of the moveable property that had been advertised for 
sale : and at this sale, which took place on the Glh June 1892, a third 
party by name Palakdhari Singh became the purchaser. 

The learned District Judge, upon appeal by the judgment-debtor against 
the order of the Munsif of the 3rd June 1892, has held, follo'.ving two cases, 
one of the Allahabad High Court, and the other [22] of the Calcutta High 
Court, that the whole of the proceedings taken bv the decree-holder, 
commencing with the application of the 7th April 1892, are altogether bad, 
and therefore they ought to be set aside, inclusive of the sale of the 6bb 
June, at which Palakdhari Singh became the purchaser. 

The present appeal is by the decree-holder and the purchaser against 
the said order of the District Judge. 

We must confess that the question raised upon the judgment of the 
District Judge is not altogether free from difficulty ; but after due con- 
sideration, W 0 are inclined to agree with him in holding that the whole of 
the proceedings taken by the decree-holder upon his application of the 7th 
April 1892 are altogether bad. It seems to us that in cases falling within 
s. 248 of the Code, the issue of a notice under that section is a condition 
precedent to the issue of a warrant for execution of the decree. This was 
the view that was adopted in Imamunnissa Bibi v. Liakat Husainil), and 
we observe that this Court also has in the case of Ramessuri Dasseev. 
Doorgadnss Chatterjee (2) taken the same view. No doubt in the Calcutta 
case, as it was pointed out by the learned vakil for the appellant, the pur- 
chaser was the decree-holder himself, and nob a third party ; but as 
regards the question whether proceedings taken by a decree-holder, with- 
out notice being issued to the judgment-debtor under a. 248 (where such 
notice is required), are bad in law, the principle of that case is applicable 
to the present case. That being so, it seems to us that the order made by 
the Court on the 7th April 1892 for attachment of the moveable property, 
and the subsequent order for sale, were of no effect whatsoever so as to 
bind the judgment-debtor. These orders were made in his absence, and 
could nob therefore have any efficacy. No doubt, the sale took place after 
the petition of objection on the part of the judgment-debtor bad been 
rejected on the 3rd June 1892, and before that order was set aside in 
appeal ; but the purchaser Palakdhari Singh made his purchase with full 
notice of what the objection of the judgment-debtor was, and he must 

(1)3 A. 424. (2) 6 0il03. 
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therefore be taken to have purchased subject to the result of the appeal. 

^°uro proceedings, commenoing 

withL23Jthe application of the 7th April 1S92, are altogether bad by reason 
of no notice under s. 248 having been issued upon the judgment-debtor^ 
and the judgnoent-debtor having bad no opportunity to show cause why- 
the decree should not be executed, it seems to us that the sale at which 
Palakdbari purchased the property cannot be sustained. The matter 
that has been complained of in this case is notone of irregularity butene 
o illegality, if we may say so, aod if the whole of the prooeeditjgs were* 
altogether bad and ineffectual so as to bind the judgment-debtor, it ia 
obvious that anything done by the Court in the course of the execution 
that was taken out against the judgment-debtor must fall through. 

Upon these grounds, we are of opiniou that the order of tholower 

appellate Court ought to be sustained, and we dismiss this apneal with 
costs. 


Appeal diamissed. 

21 C. 23. 

APPELLATE CIVIL. 

Before Mr. Justice Eampini and Mr. Justice Gordon. 

Gobind Pershad alias Gobind L^l {one of the Decree- 
holders) V. Rung Lal {Judgment-debtor)* 

[22Dd June, 1893.j 

Linilation Act {XV of 1877), sch. II, ttr<. 179 (4l— /lp;s)fica<io» hy decree-holder for 
rejection of petition of judgmenUdebtor objecting to sale, and for confirmation of sal# 
— Step %n aid of execution. 

An application by a decree'holder, praying that a petition of the judgment- 
debtor to set aside the sale of property belonging to him should be rejected and 
the sale be confirmed, is an application falling within the meaning of act. 179 (4) 
of sch. II of the Limitation Act XV of 1877. An application for execution of 
the decree made within three years from such a former application is noi 
barred. 

Kewal Ram v. Khadim Eusain (1) followed. 

tR., 5 Ind. Cas. 292 (294),] 

This was an application for execution of a decree dated 306b 
August, 1882. Various applications for execution, all within tima 
(though all were struck off), were made thereafter until 2nd July^, 
1888, On that date a further application for execution was mad 0 ^ 
[24j and on 10th September 1888 the judgment-debtor filed a petition of 
objection to the execution of the decree, on the ground that it was barred 
by limitation. On the 24th of September 1888 the Munsif held that 
the application for execution was not barred, and noade an order for 
execution to proceed, and for the sale of the judgment-debtor's property^ 
The sale accordingly took place, and, notwithstanding an application to 
set it aside made by the judgment-debtor, it was confirmed by the- 
Munsif on 26th November 1888. On the 29th November an application 
was made by the judgment-debtor for review of the j udgment o( 

• Appeal from Order No. 310 of 1892, against the order of J. Tweedie, Esq., ' 
tciot Judge of Patna, dated the 14th of &lay 1992, reversing the order of B*bu GobiOda , 
Chunder Bysack, Munsif of Behar. dated the 5th of February, 1892, 

(1) 6 A. 676. A ; : 
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25th November ; this application was opposed by the decree-holder, but 
was granted, the order of the 26bh November being set asid*i. and the 
16th February fixed for further hearing of the. case. On the 28th January 
1B89, the decree-holder put in a petition, praying that the application 
of the judgment-debtor to set aside the sale might be rejected, and the 
sale be confirmed: the prayer of this petition was, however, rejected, and 
the sale was eventually set aside. 

The present application for execution was made on 17bh September 
1891, when the judgment-debtor again objected that the execution was 
barred by limitation. 

The Munsif was of opinion, referring to the cases of Lalraddi Mullick 
V. Kala Ohand Bera (1), Vellaya v. Jaganatha (2), and Ckowdhry Paroosh 
Bam Das v. Kali Puddo Bauer jee C3), that the application whs not barred, 
and allowed execution to proceed; but this decision was on appeal reversed 
by the Judge, who relying on the case of Raghunaudun Pershad v. Bhugoo 
Ball (4), held that execution of the decree was barred. 

From this decision the decree-holder appealed to the High Court. 

Bibu Nil Madhab Bose, for the appellant. 

Babu Jogesh Chunder Roy, for the respondent. 

The judgment of the Court (RaMPINI and GORDON, JJ.) was as 
follows : — 

JUDGMENT. 

The question raised in this appeal is whether an application for exe- 
cution of a decree is barred by limitation. 

[25] The first Court bolds that the application is not barred, and 
cites certain authorities in support of its judgment. 

On appeal the District Judge has set aside the order of the first Court, 
being of opinion that the application is barred, and he relies on the case of 
Raghunaudun Pershad v. Bhugoo Lall (4). 

In second appeal it is contended that the District Judge is wrong and 
that the Munsif is right. 

The present application for execution w'as made on the 17bh of Sep- 
tember 1891, and a previous application for execution was made on the 2iid 
of July 1888. Prima facie, therefore, the application of the I7th of Sep- 
tember 1891 is barred. It appears, howevei’, that the following proceedings 
were taken in connection with the application of the 2Dd of July 1888. 
The judgment-debtor objected to the execution of the decree, as being barred 
by limitation, on the 10th of September 1888 : and oc the 24th of that 
month the Munsif held that the application was not barred, and on the 
same date he passed an order for the sate of the judgment-debtor's property 
in execution of the decree. The property was accordingly sold. 

Thereafter the judgment-debtor applied to set aside the sale; and on 
the 26i.h of November 1388 bis objections were rejected and the sale was 
confirmed. 

The judgment-debtor then applied on the 29fch November 1888 for a 
review of the order confirming the sale, and notice was duly Issued upon 
the decree-holder. He appeared and unsuccessfully opposed the applica- 
tion for review, which was granted. Subsequently, on the 28th January 
1889, the decree-holder put in an application, praying that the judgment- 
debtor’s application to set aside thesale might be rejected, at the same 
time applying for confirmation of the sale. His application was, however^ 
refused, and the sale was set aside. 

(1) 15 G. 363. (3) 7 M. 307. (3) 17 C. 53. (4) 17 C. 268” 
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US, with reference to the application of 
the -.Sbh January 1889, that that application was in effect an application 
to the Court by the decree- holder to bake some steps in aid of the execution 
of his decree; and if chat be so, the present application is in time. We think 
^ the authority of the decision [26] in the case of KewalRamw. Khadim 
Hwiain Cl), that that application was an application to take some steps in* 
aid of execution, and was therefore sufficient to avoid the bar of limitation. 
We concur in the view taken by the learned Judges who decided that case, 
that an application by a decree-holder, praying that a petition of the judg- 
ment-debtor to set aside the sale of property belonging to him should be 
rejected and the sale be confirmed (which the anplication of the 28bh 
January 1889 in fact is), is an application falling within the meaning of 
arc. 179 (4), sob. II of Act XV of 1877. The learned District Judge relies 
on the decision of this Court in Raghuna^idun Pershad v. Bhugoo Lai (2), 
which, however, we think is not applicable to the present case. 

We observe that the appeal before the District Judge was argued ex 
parie, and apparently the application of the 28th January 1889 was not 
brought to his notice. 

In this view of the case, we set aside the order of the District Judge, 
and restore that of the Munsif with costs. 


Appeal allowed. 


21 C. 26. 

APPELLATE CIVIL. 

Before Mr. Jtistice Bampini and Mr. J^istice Gordon. 

Lalla Tirhini Sahai (Jiidgment’debtor) v. Lalda 
Hdrruk Narain (Decree-holder).* [29bh June, 1893.] 

Transfer of Property Act (IV of , ss. 88. 90— Decree not satisfied after sale of 

mortgaged property -^Procedure necessary to obtain balance of decree. 

Where a decree- holder has obtained a decree under s. 88 of the Transfer of 
Property Act, and on sale of the ni^rtg^ged property the proceeds of sale are 
insufficient to satisfy the decree, be must, uoless the decree gives him the right 
to proceed agiioat other property or against the person of his judgment-debtor, 
apply under s. 90 of the Act for a decree for the balance remaining unsatisfied. 

CR.. 33 C 867=»4 C.L.J. 141; D., 12 lod.Cas. 689=21 M.L.J. 1036 = 10 M.L.T. 429 = 
(1911J 2 M.W.N. 458 (4G0).] 

[27 ] In this case the decree-holder (the plaintiff in a suit on a mort- 
gage bond) had obtained a decree, dated Isb June 1885, for Bs. 433 in the 
following terms : — 

That the defendant do pay to the plaintiff the decretal money with 
interest at the rate of 6 per cent, per annum for the period of pendency of 
tbe suit, and further interest till the day of realization ; that should the 
decretal money be nob paid within six months, the mortgaged property be 
duly sold at auction for the realization of the decretal money due to tbe 
plaintiff; that the costs of the defendant be considered as lost ; and that the 
defendant do pay to the plaintiff Rs. 433, the amount decr eed, together 

* Aopaal from Order No. 324 of 1892, against the order of A. 0. Brett, Esq-t 
District Judge of Gaya, dated the 29th of July 1892, affirming the order of MouM 
Hamiduddin, Munsif of Gaya, dated tbe 18(h of June 1692, 

(11 6 A. 576. (2) 17 0. 263. 
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with Rs. 57'H*6, the plaintiff’s costs in this suit, with interest at the rate 
of 6 per cent, per annum till realization." 

On default of payment the decree- holder executed this decree, and 
under it in execution the mortgaged property was sold, but did nob realize 
sufficient to satisiy the decree. The decree-holder then applied for exe- 
cution of his decree against property other than that mortgaged for the 
balance remaining due under it. 

The Munsif allowed execution to proceed, overruling the objection of tbe 
judgment-debtor that tbe decree could nob be further executed, inasmuch as 
no permission to do so had been obtained by the decree-holder under s. 90 
of the Tr.insfer of Property Act ; and an appeal to the District Judge from 
this decision was dismissed. The judgment-debtor then appealed to the 
High Court on the ground (among others) that "the decree-iiolder could 
nob follow any property of the judgment-debtor other than that mortgaged 
without permission under s. 90 of the Transfer of Property Act, which 
was admittedly not obtained. 

Moulvi Mahoined Habibtilla, for the appellant. 

Babu Mahabir Sahae, for the respondent. 

The judgment of the Court (li^MPiNl and Gordon, JJ.) was as 
follows ; — 
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JUDGMENT. 

In this case the respondent obtained a decree upon a mortgage bond 
for the sum of Rs. 433, for costs, and for the sale of the mortgaged pro- 
perty. He then proceeded to sell the mortgaged property, and the proceeds 
of that sale were insufficient to satisfy his decree. He next applied to be 
allowed to execute his decree for the balance of the decretal amount, but 
he did nob make any application under s. 90 of the Transfer of Property 
Act. 

[28] The lower Courts have held that it was not necessary for the 
respondent to make such an application ; and the judgment-debtor now 
appeals to this Court, and contends that it was not open to the respondent 
in this case bo execute his decree further against other property of the 
judgment-debtor, it not being a decree under the provisions of s. 90 of Act 
IV of 1882. 

We think that there is no doubt that the contention of the appellant 
is correct. Tde decree which the respondent has obtained is substantially 
one under the provisions of s. 88 of the Transfer of Property Act, 
and it mdrely gave the respondent 'a right to sell tbe mortgaged property 
and to satisfy his decree from the proceeds, but did not expressly give 
him any right against other property or the person of tbe judgment-debtor. 
We think, in these circumstances, that it was necessary for him to apply 
under s. 90 for a decree for the balance. Wa may refer in this connection 
to the case of Sonatan Shah v. AH Nswaz Khan (1), in which it was held 
that such an order should bs applied for. We naay also refer to Batak 
Nath v. Pitambar Das (2), in which it was hold that it was not necessary 
for the decree-holder in that case to obtain a separate decree under s. 90 
of the Transfer of Property Act, because the decree which he had obtained 
expressly provided that, should the mortgaged property not realize 
sufficient to satisfy the amount decreed, other property of the judgment- 
debtor should be liable. Now, in tbe present case it is quite clear that 


(1) 16 C. 433. 
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the decree which the respondent has obtained contains no such exprese 
provision. In these circumstances we think that the contention of the 
appellant in this case must prevail. 

We therefore decree this appeal with costs. 


Appeal allowed. 


at 0. 26. 


21 C. 29. 

[29] CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Mr. Justice Rampini. 


Ram Chandra Das, one op the second party (Petitioner) v. 
Monohdr Roy and others, first party (Opposite parties).* 

[I4tb April, 1893.] 

Criminal Procedure Code Uct X of 1882). s. 145-“ Parties concerned --Witnesses^ 

nsue of summons to witnesses-Magistrate, duty of -Process to enforce attendance of 

The words “ parties ooncerned ’* in s. 145 of the Crimioal Procedure Code da 
not occessanly mean only the pecdoos who aro ilisputioe, but inolude also persons 
WHO are interested in, oroUimmg a right to, the property in dispate. 

Though iu a proceeding under s. 145, i he evidence is bn be recorded as in a 
sumtnous case, It is the duty of the M.gistrr^tr.o to issue processes for the atten- 
dance of such witnesses as the parties may desire to oall, unless he can show good 
reasons for not doing so, 

Hurendro Narain Singh Chowdhry v. Bhobani Prea Baruani (1) followed. 

^ 753 (754); Appr., 27 C. 892 (904) ; R.. 29 0. 242*6 0» 

^093 = 2 O.L.J, 280 (286); .30 0. 155 il87)(F.B ); 18 M. 51*2 Weir 

106; Disc., 24 C. 55 (62) <F.B.); Expl., 30 G. 603 = 7 O.W.N. 404 (407); D., 23 0. 

65(591; 6 C.W.N. 206 (207).] 

Op these cases, one (Rule 111) was a dispute as to the uossession of 
cerhain land, which led to an order under s. 145 of the Criminal Procedure 
Code, and the other (Rule 109) was a case of unlawful assembly, assault 
and theft, arising out of the dispute as to the Undi The facts of the case 

under s. 145 of the Crimioal Procedure Code are alone material to this 
report. 

The dispute was concerning a chur which had been gradually formed 
on the western bank of the river Ganges, which one party alleged was a 
portion of chur Kristodebpur (bearing towji No. 151 in the Burdwan 
Gollectorate), of which they alleged they bad been in possession for a 
long time past ; the other party cooteoding that the disputed chur was in 
the possession of, and belonged to, Gr»ja Nath Roy Chowdhry and Jafcindra 
Nath Roy Chowdhry, zamindars of Satkira, the Digapaty Raj estate under 
the Court of [30] Wards, and one Ram Dis Gangooly of Santipore. who 
were the owners of mauzas Panpara and Gyaspur (appertaining to totvji 
No. 508 in the Jessore Gollectorate) on the opposite side of the river : feh® 
allegations of the second party being that the chur was formed by the 
re-formation on the other side of the river of portions of the two mauzaS 
of Panpara and Gyaspur, which had been diluviated by the river. 

• Criminal Bevision Nos. 109 and U1 of 1893, against the order pass^ by 
J. Kelleher, Esq., Sessions Judge of Burdwan. dated the 20sb of January Z893, modifying 
the order passed by Babu Nogeodra Nath Pal Chowdburi, Deputy Magistrase of KalM» 
dated the 7tb of January 1893. 

(1) 110-762. 
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Tlie hoad constable of the Kulna police station having reported that 
the dispute was likely to oora-iion a breach of che peace, the Djoutv 
Magistrate instituted prooecdi.igs under s. 145 of the Code, and l«al 
notices served on Mooohur Rjy. Kali Das Hazra, gomasta of Koon.lun 
Lall Karpur, and Goberdhone Sheik, a tenant of the chur, as the tirst 
party : and on Ram Chan ira Das, Broja N.ith Ghose. gomasta of the 
Ranpara zamindars, and Kili O-iaran Singh, a lathial in their employ, as 
the second party, to put in thoir claims as to the fact of possession. 

An application was made on 14t,h December 1892 by the second 
party forsummouses for thirty-four witnesseswhom they wished to appear 

and give or produce evidence in support of their case; but the Deputy 
Magistrate ordered the issua of summons only on five of such witnesses ; 
and only four witnesses were examined for the second party. On their 
witnesses not attending without summons, the Magistrate refused to post- 
pone the case for their attendance. Several preliminary objections wore 
taken to the proceedings by the pleader for the second party, but the 
judgment of the Magistrate in one of them only is material to the present 
report. He said : — 

Another preliminary objection was that as the zamindars of Panpara, 
the Digapacy estate under the Court of Wards, and the Satkira estate 
under the Court of Wards, un.ler whom the gomasbas Ram Chuoder and 
Brojo Nath of the second party serve, having not been made a party, the 
proceeding cannot be valid. But to this I must say that no breach of 
the peace is expected from a manager under the Court of Wards who cannot 
be a party to such high-handed and illegal means, and I doubt very much 
if they were ac‘;ually aware of the nroceedinps of these underlings, the 
gomastas under a zamindar. This I say, as I don’t find any proof or sign 
throughout the proceedings that the said managers in any way are taking 
any interest in this case, and, therefore, it would be quite useless to drag 
them here in an undesirable proceeding of a Criminal Court. Then, as 
regards the evidence [31] of actual possession, that adduced for the first 
party, I cannot but say, is overwhelming ; whereas for the second party, 

I may say, almost nil. Jamibandis, pattas, i%c., of many years back were 
^led for the first party and not a bit of paper for the other.” 

Eventually the Deputy Magistrate found the first party in possession 
of the disputed ohur. 

On the application of the second party, a rule (No. Ill) was granted 
to show cause why this order should nob be set aside. A rule (No. 109) 
was also granted in the case of unlawful assembly and theft, but that is 
not material to this report. 

The petition on which the rule was granted stated that the persons 
whom the second party were desirous of having called as witnesses on 
their behalf were all of them material witnesses, some of them being the 
zamindars' managers and officers under the Court of Wards, having the 
custody of the zamindari papers and docnments relating to the lands of 
the dif-puted chur; and the rest being ryots of the said chur and respect- 
able inhabitants of adjoining places. 

The material portion of the prayer of the petition was “ that in the 
absence of the owners or proprietors having, or claiming to have, an inter- 
est in, or possession over, the subjec'i matter in dispute, no order under 
s. 145 of the Criminal Procedure Code can be passed, and that the order 
of the lower Court is bad in law, and as such ought td be set aside ; that 
the second party being admitted to be mere servants, and having, or pre- 
tending to have, no claim, right, or possession of their own over the said 
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lands, caonot be made parties to a proceeding under s. 145 of the Criminal 
Procedure Code, and that the orders under ss. 144 and 145 of the said 
Code cannot be made in a proceeding against them, and the proceedings 
of the lower Court being irregular and illegal, ought to be set aside ; and 
that the lower Court ought to have allowed the applications of the second 
party for summons on all their witnesses, and to have granted the post- 
ponement as applied for by them, to enable them to procure the attend- 
ance of their witnesses, and that the second party have been materially 
prejudiced by the lower Court’s orders on the said applications.” 

Mr. Pugh and Babu Surendra Nath Motilal in supoort of the rule 

[32] Babu Dwarkanath Chuckerbutty showed cause. 

The judgment of the Court (TREVELYAN and Rampini, JJ.) was as 
follows : — 


JUDGMENT. 

We have heard together these two rules — one granted to show 
cause why an order under s. 145, Criminal Procedure Code, should nofe 
be set aside, and the other referring to the conviction of three men under 
ss. 143 and 379 of the Penal Code. The charge was in respect of theft of 
crops on a portion of the land which was in dispute in the 145 section case, 
and so far as the question of possession of the crops said to have bean 
looted is concerned, it follows that the case is connected to some extent 
with the 3. 145 proceedings. The rule was granted on several grounds, but 
after bearing the learned Counsel in support of it, we thought that so far 
as the s. 145 proceedings are concerned there are only two grounds which 
we have to consider, and we think that on both those grounds the 
application must be successful. The first ground is this. It is said that the 
persons before the Court in the 145 proceedings did not include all 
persons who were concerned in the dispute, and that the real owners of the 
land adjoining who claimed this land were not parties to the proceedings, 
the parties being their servants. Now, under s. 145, a Magistrate is bound 
to require “ the parties concerned ” in the dispute to attend his Court. 
The words parties concerned ” do not, we think, necessarily mean only 
the persons who are disputing. They include persons who are interested 
in the dispute, persons who claim a right to the property which is in 
dispute. That, we think, is clear; because if only the persons who are 
disputing were to be made parties it might turn out that the Court would 
be unable on their evidence to come to any conclusion, and would make an 
order under s. 146, which would have a distinctly prejudicial effect on a 
person who may have a real claim to the laud and may be in possession 
and yet may not be disputing or committing any act likely to cause a 
breach of the peace. We think the construction that the words * parties 
concerned ” in s. 145 include persona who are interested in, or claina* 
ing a right to the property, is the reasonable construction, and that it iS 
the duty of the Magistrate, on the materials before him, to ascertain, so 
far as he can, who [33] are the persons interested in or claiming a right 
to the property in dispute, and to give notice to them all so that tbo 
whole matter, so far as his Court is concerned, may be disposed of lo 
one proceeding. On that point we think the applicant must succeed, and 
that the Magistrate was wrong in not doing what we think the law requir- 
ed him to do. 

There is another ground upon which we think the order must be 
aside, and that is this. It appears that an application was made to the 
Magistrate to subpoena a number of witnesses whom the second pariy 

654 


X] 


JADUB tiALIj SHAW V. MADHUB LALL SHAW 21 Cal. 34 


Wished to be oxamined, but that tho application was refusol. Our atten- 
tion has been called to a case of Eurcndro Narain Smgh Ckowdlirg v. 
Bhobani Prea^ Bamxni (1) decided by Prinsep and Gran^ XT., who con- 
sidered that in a s. 145 proceeding, although it is a case in which the 
evidence is to be recorded as a summons case, it is the duty of the Magis- 
trate to issue such processes unless he shows good reasons to the contrary. 
Here the application was made seven days before the case of the second 
party began. There was, therefore, ample time apparently to serve the 
processes upon some of the witnesses. * At any rate, it is impossible to 
say that this application for process was made for the purpose of delay, 
and W6 think the second party was entitled to have a chance of having their 
witnesses in (lourt. On these two grounds we think that the order is 
bad and must be set aside. 

The question then that remains is whether we ought bo direct a fresh 
trial setting aside these proceedings from the beginning, or allow these 
proceedings to continue. We think in this case it would be bobber to set 
the whole proceeding aside. The primary object of s. 145 is the preser- 
vation cf peace in the district. If, at the present moment, there is any 
likelihood of the peace being broken, it is competent bo the Magistrate 
to institute fresh proceedings under the section. If, as a matter of fact, 
there is no prospect of the peace being disturbed, there seems to bo no 
necessity why these proceedings, which have been going on for some timn, 
should continue. We therefore set aside the order and proceedings under 
s. 145. 

(Their Lordships then considered Rule 109. and in that case even- 
tually set aside the conviction and ordered a new trial.) 

•T* V. w. Rules made absolute. 


21 C.3«. 

[34] APPELLATE CIVIL. 

Before Mr. Justice Maepherson and Mr. Justice Banerjce. 


Jadub LiLL Shaw Chowdhry {Petitioner) v. Madhub 
Lall Shaw Chowdhry and others (Judgment^debtors) * 

il2bh May. 1893.] 

Transfer of Property Act {IV of 1882). ss. 99 and —Sale of mortgaged property in 
execution of money. decree -Sale by mortgagee of mortgaged property to satislv a 
claim not arising under the mortgage. ^ 

A mortgagso oanoot sell tho mortgaged property in eseoution of an ordinary 
money-dectee in satisfaction of a claim not arising under the mortgaee 
Section 99 of the Transfer of Property Aot limits the right of a decree holder iri 
such a case, and provides that be shall not bring the mortgaged property to sale 
otfaerwiea than by instituting a suit under s. 67 of that Aot. 

Quart : whether the suit to be instituted under s. 99 is a suit on the mortgaee 
or is one on the charge created by attachment. ° ^ 

EF,, 17 A. 520 (522); 4 A.L J. 787 = A.W.N. (1908)1 =3 M.L.T. 132 ; R,. 16 A 415 (417)- 
22 0. 859 {862);35 0. 6l(F.B.)=6C.ti.J. 320 = 11 O.W.N. 1011 ; 10 C P V R 
21 (23); 12 O.P.L.R. 26(28); 18 lod. Gas. 201 (202) ; 7 0.0. 314 (316) • D 29 
424 (426) = 16 M.L.J. 285. ' ’ ' 


• Appeal from Original Order No. 410 of 1892 against the order of Babu Radha 
Krishno Sen, Subordinate Judge of Mymonsingb, dated the 24th of October 1892 

(1) 11 0. 768. 
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The facts of this cise were as follows : — -Jadub Lall Shaw Chowdhry 
brought a suit, Nj. 482 of 1891, on the Original Side of the High Court 
against the four defendants, and obtained a decree against them. The 
decree was sent to Mym3nsiiigh for exesution, as the defendants’ property 
was situated there, and on 20th February 1392 the plaintiff put in a peti- 
tion, stating that he would hie a list of the defendants' properties, as he 
did not then knovv what they were, and prayed for an order to issue against 
the judgment-debtors, and that, after lie had filed a list of the properties, 
the entire amount of the decretal money, together with interest and costs 
of the execution, might be realized by attachment and sale of those nroper- 
ties, (fee. On 23rd of February 1892 an order was issued on the judgment- 
debtors to show cause why execution should not be granted. An attachment 
order was issue! on 22ad March 1892. On 9th April a sale proclamation 
was issued, Gxing 206h Miy 1892 for the sale of the attached properties. 
All these prooerties had been mortgaged by the judgment-debtors to 
[35] the decree-holder on Sth March 1869 for Rs 90,000. On 20tb May 
1892, at the instance of the decree-holder, the sale was postponed till 23th 
May. On 28th May, at instance of decree- holder, fresh proclamation was 
issued for 20th July 1892. One Koylasb Cuunder Riot brought a suit 
against these very defendants and the above properties were again attach- 
ed by the said Koylasb Chunder Baot. and on the 20r>b July an injunction 
wd>s granted in this suit (Original Suit No. |-f of 1892) staying execution 
of the former decree, the sale was stopped till further orders, and the case 
was struck off. The decree-holder in the first suit, by appealing to the 
High Court, had the injunction S'it aside, and on the 8th September 1892 
again prayed for execution of this original decree. The 24ch October 1892 
was fixed for the sale. On the 24th October 1892 the judgment-debtors 
put in a petition, objecting to tbe sale on the ground that, as the proper- 
ties attached had been mortgaged by them to the decree-holder, bis only 
remedy was to bring a suit for the sale of those properties under s. 67 of 
the Transfer of Property Act, and quoted s. 99 in support of their objection. 
Tbe Subordinate Judge allowed tbe objection, and the case was struck off 
the file. From this decision the decree-holder appealed to the High Court. 

The Advocate- General (Sir Charles Paul), Dr. Uashbekari Ghose, Babu 
Jogesh Chunder Roy, and Ba.b\i Madava Nand Bysack, for the appellant. 

Mr. Pugh, Babu Saroda Churn Mitter, and Babu Harendra Narain 
Milter, for the respondents. 

The arguments considered by tbe Court for the purpose of this report 
are set out io the judgment. 

The judgment of the Court (Macpherson and BanERJEB, JJ.) w®-* 
as follows : — 


JUDGMENT. 

The only question that arises in this case is whether a person who 
holds the mortgage of any property can sell that property in execution of 
an ordinary money-decree in satisfaction of a claim not arising under the 
mortgage. The Court below has answered the question in the negative, 
holding that s. 99 of the Transfer of Property Act limits the rights o 
the decree- holder in such a case, and provides that he shall not bring ® 
mortgaged property [36] to sale otherwise than by instituting a < 

8. 67 of that Act. It is now contended before us in appeal on 
the decree-holder that the order of the Court below is wrong, and 
a. 99 of the Transfer of Property Act, though apparently very genera 
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its feertns, must receiva a limited construction, as otherwise anomalies and 
iDiustioe would result such as the Legislature could never have infieoded 

Id is argued that the application of s. 99 should be limited to those 
oases where the decree sought to be executed by the mortgagee is based 
on a claim which arises under, or is connected with, the mortgage - and 
the concluding portion of che section is referred to in support of this view 
and it is urged that s. 43 of the Code of Civil Procedure/ from the ooera- 
tion of which the suit required bo ba instituted uuder s. 67 of the Transfer 
of Prooercy .^ot is excepted, can have no application bo such a suit, unless 
the claim on which the decree is based arises out o^ or is connected with 
the mortgage. This argument assumes that the suit roquirad to be in- 
atibubed under s. 67 is a suic on the mortgage held by the decree holder 
We shill suppose that this assumption is correct, and examine the sound- 
ness of the argument on that supposition. 

We do not think Chat the concluding words of s. 99 can be taken as 
indicating any limitation of the scope of the section in the manner con- 
tended for, when the section is made exnressly anplicable to decrees for the 
satisfaction of " any claim, whether arisiyiQ under the mortgage or not." 
The concluding portion of the section is intended to except the suit 
required bo be instituted from the operation of s. 43 of the Code of Civil 
Procedure only in those cases where the Ust-mentioned section would 
apply, that is, upon the assumption in the appellant’s argumeuc. in cases 
in which the decree is based on a claim arising under the mortgage 
The construction contended for on behalf of the aposllant is opposed to 
the plain meaning of the words of the section quoted above. 

Nor are the anomaly and the injustice which it is said would result 

from the natural construction of the section such as would justify us in 
putting a forced construction upon it. It has been contended (assuming 
the suit required by s. 99 to be one on the mortgage) that the decree- 
holder may not be in a position to institute any suit under s. 67 for years 
to come, by reason of the [37] mortgage nob falling due ; and if the debtor 
has no other property except that covered by the mortgage it would be 
unjust to the decree-holder to prevent him from realizing his just dues 
when such realization by the sale of the mortgagor’s equity of relemobion 
with him being proclaimed can lead to no harm to any one One answer 
to this argument would be this : that the injustice complained of must be 
confined to a limited class of cases, namely those in wiiich the decree is 
based upon claims arising from tort, as in cases where it i.s based unon 
claims arising from conbracb, the party who seeks to enforce the claim can 
always protect himself when entering into the contract. On the other 
hand, the object intended to be secured by s. 99 appears to be that mort- 
gaged property should nob bo allowed to be brought to sale by the mort- 
gages in execution of any money decreo held by him, except by a suit 
under s. 67, to which every other encumbrancer must under s. 85 be a 
party, and the sale that may be ordered will be free of his encumbrances 
and will thus fetch fair value, and will not be likely to be followed by the 
.embarrassing litigation which nobunfrequeobly forms the sequel of the sale 
of an equity of redemption. 

We have hitherto accepted as correct the assumption in the appel- 
lant's argument that the suit required by s. 99 to be instituted under s 67 
is a suit on the mortgage. 

The language of a. 99 is, however, not very clear, and it was suggest- 
ed by the learned counsel for the respondents that the suit therein 
required to be instituted may be a suit based on the charge created in 
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favour of the decree- bolder by the attachment, s. 100 makiog provisions 
relating to mortgagee’s instituting suits applicable to persons having a 
charge. If this view is correct, the argument based upon the reference 
to 8. 43 of the Code of Civil Procedure and upon the injustice of delaying 
decree-holders will lose all its force. But it is not easy to see what 
object would be gained by such a suit, when the sale to be ordered by it 
cannot without the consent of the mortgagee, when the mortgage is of a 

prior date, be free of the mortgage (see s. 99 of the Transfer of Property 
Act). 

It is not necessary, however, to decide in this case whether the suit 
required to be instituted by s. 99 is a suit on the mortgage, or is one on 
the charge created by attachment. Neither the one suit nor the other 
was brought by the present decree-holder. 

[38] The case of Devendra Nath Sanyal v. Chandra Kishore Munshi[l) 
cited for the appellant, is clearly distinguishable from the present one, 
as that was a case in which the decree sought to be executed was passed 
before the Transfer of Property Act came into operation, and was a decree 
authorizing the sale of the mortgaged property and not a mere money de- 
cree, such as is sought to be enforced in this case. 

For the foregoing reasons, the construction put by the Court below 
on 8. 99 is, in our opinion, correct, and this appeal must accordingly be 
dismissed with costs. 


Appeal dismissed. 


21 c. 38 (F.B.). 

FULL BENCH REFERENCE. 

Before Sir W. Comer Petkeram, Kt., Chief Justice, 

Mr. Justice Prinsep, Mr. Justice Pigot, Mr. Justice O'Kinealy, and 

Mr. Justice Ohose. 

The Secretary of State for India in Council {Defendant) v. 

Nitye Singh and another {Plaintiffs). 

Secketary op State for India in Council (Defendant) 

V. Baikunt Nath Prodhan {PlaintiJ). 

Secretary of State for India in Council {Defendant) 

V. Ram Taruck Das {Plaintiff).* 

[12bh August, 1893.] 

Bengal Tenancy Act (FIJI of 1885), ss. 101, 102 — Power of Settleynent Offcer — Proceed* 
ings in -preparation of record of rights—Decision as to validity of lakhiraj titles— 
Power of Revenue Officer to declare land claimed as lakhiraj liable to rent. 

Held by theFuUBanoh (PetHERAM, C-J.. and PRINSEP, PiGOT, O’KiNBAliT. 
and GhOSB, JJ.) In preparing a record of rights under s. 102 of the Bengal 
Tenancy Aot, a Revenue Officer is not oompeteut to determine the validity of 
rent-free titles setup by persons oooupying lands within the £39J area under 
inquiry, so as to resume suoh lauds and to declare them liable to settlement of 
rent. 

Qokhul Sahu v. Jodu Nundun Roy (2) referred to. 

[P., 5 Ind. C as. 133 (134) ; R., 21 G. 373 (381) ; 22 O. 244.] ^ 

• Pull Bench Reference in Appeals from Appellate Decrees, 538, 539 and 640 of 
against the decrees of J. Pratt, Esq , District Judge of Zilla Midnapur. dated the 99tn 
of December 1890, reversing the decrees of Baba Chunder Shekhur Kur, Settltmen* 
Officer of Tamluk, dated respectively the 25th, 20lh and 99th of Marob 1890. 

(1) 12 C. 436. (2) 17 0. 791, 
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These cases were referred to a Full Bench by Prinsen and Hill JJ 
on 28th July 1892, with the following opinion : — 

These ^ree second appeals relate to certain proceedings taken by the 
Settlement Officer of Tamluk within the district of Midnaporo. under 
Chap. X of the Bengal Tenancy Act, in which he has found that a greater 
portion of the lands held by the respondents are held under invalid 
lakhiraj titles, and are, therefore, subject to payment of rent. 

“ We have not been shown any order under s. 101 of the Bengal 
Tenancy Act under which the proceedings originated, but we are informed 
that the Revenue Officer is acting under s. 101, cl. 2 (d). It appears from 
the record that the Government has purchased the estate and that it is in 
this interest that the proceedings hava been taken. 

" These orders have in appeal been set aside by the District Judge 
on the grouna that when the Settlement Officer ‘found an unrobutted 
claim to hola the lands as rent-free was put forth and was apparently 
bona fide, he should not have assumed the functions of a Resumption Court ' 
and also because ‘ the onus was on Government and nob on the res- 
pondents. and that it has not been discharged because undoubtedly the 
respondents have never paid rent for these lands.’ In one case (appeal 
No. 538) there was found an uninterrupted possession for more than 40 
years, while in others it would seem that possession was for much longer 
periods. 

“The Government in the name of the Secretary of State in Council 
has appealed against this decree, maintaining under the authority of the 
case of Gokhul Sahu v. Jodu Nundun Boy (1) that the Settlement Officer 
was competent to consider the validity of the lakhiraj titles set up. and 
that the correctness of the findings of fact arrived at by that officer has 
not been considered. 

“We are inclined to differ from the opinion expressed in this judgment 
of another Bench regarding the jurisdiction of a Revenue Officer under 
Chapter X of the Bengal Tenancy Act. [40] and we accordingly refer 
for the opinion of a Full Bench the question : 

“ Whether in preparing a record-of-rights, under s. 102 of the Bengal 
Tenancy Act. a Revenue Officer is competent to determine the validity of 
rent-free titles set up by persons occupying lands within the area under 
inquiry so as to resume such lands and to declare them liable to settle- 
ment of rent. Should this be answered in the affirmative, it will then 
become necessary to determine whether the burden of proof has been 
properly put on the respondents.” 

Babu Hem Ghunder Banerjee, for the appellant. 

Babu Bhawani Charan Dutt, for the respondents in No. 538. 

Babu Saroda Charan Milter, for the respondent in No. 539. 

. Charan Mitter, for the respond- 

ent in No. 540. 

Babu Bern Ohunder Banerjee contended that the Legislature had 
power to order the Settlement Officer to make a record of rights, and to 
include m such power the decisions of any disputes arising in such proceed- 
ings- rhi8 they had done in the Tenancy Act, ss. 101 102 Under the 
Settlement Regulation of 1822 the Settlement Officer could decide lakhiraj 
^tles. Under the Bengal Tenancy Act the proceedings of the Settlement 
Officer are assimilated to those in a regular civil suit ; see the Calcutta 
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Gazette of 19th January 1887. Part I, page 99. and the rules made by the 
Goveromen under s. 189 of the Act. It ie erroneous to suppose' that 
ss. 101 and 102 of the Tenancy Act aoply only to cases where the relation- 
ship of landlord and renant is admitted. In the present case the question 
referre to che Pull Bench assumes that no such relationship existed The 
priooiDle oo which the case of Gokhul Sahti v. Jodu Ntindun Roy (1) is 
decided should govern this case. In that case the Kevenue Officers deoi- 
Slop was held to be res judicata ; in other words he had power to giye it. 

Snnath Das, for the respondent. Ram Taruck Dis : — A question 
of title, such as arises lo this case, cannot be determined by the Settle 
menb Officer acting under Chap. X of the Bengal [41] Tenancy Act • the 
only qiiesMooshe can determine are those between landlord and tenant. 
Where tenancy is denied, his jurisdiction ceases. All the sections of 
this Chapter refer only to an actual relationship of landlord and tenant* 
in fact the whole Act only applies to such relationship. For instance, 
8. 15S, for an application under which section it has been held that there 
must be such actual relationship, tenancy admitted for the purpose of the 
application is not sufficient : see the Full Bench case of Dehendro Kumar 
Bandopadhya v. Dhupendro Narain Dutt (2). Section 182 aUo implies 
the existence of some tenant.” The case of Gokhul Saku v. Jodu Nundun 
Boy [1) IS distmguishable from the present case because in that case the 
relationship of landlord and tenant was found to exist between the parties, 
and the learned Judges who decided that case say— “ If no relationship of 
landlord and tenant existed in respect of any particular piece of Und, it 
seems to us^ to be at least doubtful whether any entry could be recorded 
Mgarding it. Here tenancy is denied : see also the caries of Norendro Nath 
Roy Ohowdhry v. Snnath Sandal (3), and Bidhu MukhiDebi v. Bhagwan 
Chunder Roy Ghotoihry (4). [Pigot, J.— Were oot those cases of dis- 
putes between zsmiudars, the estate of one of whom was under settlement 
and the other not ?J Thev were cases where a question of title arose and 
there was no tenancy admitted: tenancy and liability to rent were denied 
as they are hero. The re.spendeut holds ad versely to the proprietor, and 
from a time prior to the permanent settlement. In such a case it is for the 
proprietor to prove that the land is in his estate and is liable to rent. Harh 
har M ukhopadhya y. Madhah Qhandra{6). [Ghose. J.— Was that a suit 
for rent ?] No. it was a suit for resumption. [PlGOT, J. — Do you allege 
your land is lakhiraj iu the sense of being revenue-free as well as rent- 
free ?j^ The word iu Bengali translated as '* rent-free ” meaus also ** revenue- 
free , thereisno diHerent word for revenue-free land. The argument 
as to want of jurisdiction in the Settlement Officer in questions of title is 
confirmed by s 111 of the Tenancy Act. This and the other sections in 
Chap. X were taken from Bengil Acts VI of 1862 and VIIl of 1869. ss. 37, 
38 [42J and 39. and under those Acts it was held in such oases that there 
was no jurisiiction to decide questions of title. [O’KrNEALT, J.— The 
ouly corresponding section, so far as I see, is s, 103. J Tne sections are of 
course modified, but they are substantially the same as those of the old 
Acts. Toe Government is auction purchaser of this zamindari ; if it 
been purchased by a private person, the law would be as I contend, and 
it is submiited that the fact that Government is the purchaser can maks 
no difference. The District .Judge was right in bolding that the Settle* 
meat Officer had no jurisdiction to decide on these rent-free titles. Under 
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8. Ill the Civil Court has to decide any matters. The Settlement Officer 
has only to record them. 

Baboo Hem Ghiinder Banerjee, in reply The respondents were the 
persons who asked the SebtlemeuD Officer to decide the question under 
8. 106. to Kinealy. J.. referred to Kule 32 of the rules published by the 
^ooal Go^rnroent for guidance of its officers. The Revenue Officer is said 
to have been acting under s. 101. cl. (d). but that clausa refers to 
cases where a settlement of revenue is being made. Under what Act 
was the settlement of revenue being made when proceedings were taken 
under s. 101, cl. id) ?J The proceedings for settlement were taken only 
under a. 101 of the Tenancy Act. Tne reference to cl. {d) must be a 
mistake : it may have been cl. Cc) referring to estates belongicg to Govern- 
ment: the Settlement Officer alone represented the estate. [Pigot. J. 

T^n no one appeired to contest the objections before the SetilJment 
Officer ? Between whom was the disputed matter decided under s. 106 
Between the Secretary of State and the so-called tenants. [PiGOT, J.— 
Bub the Settlement Officer himself represented the Secretary of State. 
PethkRam, C.J. : — It may be that the sections do nob apply to cases 
where the Government is the zamindar because there is no one who can 
settle the disuutes, no one had been specially anpointed to do so.J There 

ia a judicial officer, see 8. 108. [PetheraM. C.J. That is afterwards on 

appeals from the Revenue Officers’ decisions, hut in the first place a Re- 
venue Officer has to do it. O’Kinbaly. J.. referred to s. 195 of the Act 
bo show that the powers of Settlement Officers were not affected by the 
Act.] In this case a man was specially appointed, and it is submitted he 
had power [43] to decide these questions of title. The cases of Norendro 
Hath RoyGhowdhry v. Srinath Sandel (l), and Bidhumukhi Dabi v 
Bhugtom Chunder Boy Chowdhry (2). are distinguishable : they were cases 
of boundary disputes, and it might well be that a setblemont officer 
would have no power to decide disputes except as regards lands actually 
belonging to the estate under settlement. 


JUDGMENTS. 


A. V. 


Petheram, G.J.— My answer to the question referred to the Full 
Bench is that a Revenue Officer in preparing a record-of-rights under 
88. 101 and 102 of the Bengal Tenancy Act is not competent to determine 
the validity of rent-free titles set up by persons occupying lands within 
the area under inquiry, so as to resume such lands and to declare them 
liable to settlement of rent.” 

Section 101 is the section which creates the power, and the power 
created is to order a survey to be made and record-of- rights to be pre- 
pared. that is to say. to prepare a record of such rights as the officer finds 
in existence. The words cannot in my opinion bear the meaning that 
they give the officer the power to create fresh rights, and bo record 
them when he has created them. 

Tbe question assumes that the land occupied within the area under 
inquiry ia land which has not been held by tbe occupier as a tenant 
within the definition in s. 3 of the Aot. that is, that the occupier is a 
person who has oocupied the land without paying rent, and nob under a 
speoial contract with tbe landlord, which absolves him from tbe payment 
of rent, and further assumes that before any rent could be recovered from 
him the land must be resumed by the landlord and a rent settlsd upon it 
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by some competent authority. I do not think that an officer whose 
powers are limited to recording existing rights can have such a power, and 
for this reason I answer the question in the manner which I have already 
mentioned, 

I have carefully considered the case of Gokhul Sahu v. Jodu Nundun 
Roy (1), and see no reason to doubt the correctness of that decision. 

The result is tlia*; the appeals will be dismissed save as to the order 
in No. 538, that the land should be recorded as lakhiraj, and [44] in 
Nos. 539 and 640, that the resnondeots should be recorded as maliks, 

which was wrong. The anpellant must pay the costs in these three 
appeals. 

Phinsep, J. — The Local Government, by a notification under s. 101 
of the Bengal Tenancy Act, directed a survey to be made and a record- 
of-rights to be prepared in respect of all lauds included within the bound* 
aries of the Government estate Kamina Ghiik, bearing towji No. 802 in the 
district of Midnapur. {Calcutta Gazette, 19ch January 1887, part I, p.99.) 

This notification was apparently not brought to the notice of the 
Division Bench which has referred these second appeals to a Pull Bench, 
but it has been cited to us in the hearing of this reference. 

This estate Kamina Chuk, No. 802 on the towji, was, we have been 
informed, bought by Government in 1868, but not at a sale for arrears of 
revenue. 


The terms of the notification do not set out the grounds on which 
these proceedings were instituted by express reference to any particular 
clause of s. 101. We may, however, take it that action was taken under 
s. 101 (2) (c), the local area being comprised in an estate which belongs to 
Government. No settlement of revenue could have been contemplated, 
because the local area was that of a permanently-settled estate. 

The Revenue Officer accordingly, under the Survey Act of 1875, pro- 
ceeded to measure the lands and called upon those bolding lands within 
that estate to point out the boundaries of their holdings, and also, it would 
seem, to state their titles thereto. No notice is on the record, but we 
gather that these were the terms of the notices issued from the petitions 
of objection presented by the respondents in the appeals now before ns. 

The respondents claimed to have held their lands rent-free or revenue- 
free for very many years, the exact term being doubtful, but ranging from 
40 years to the time of the permanent settlement, and they stated that 
they have never paid rent at any time. Moreover, there is nothing on the 
record to show, nor has the Revenue Officer found, that at any time since 
the permanent settlement rent has been received for any of these lands. 
And it is not alleged that any of the respondents or their predecessors in 
tibia C4S3 were put into the possession bv any of the zamindars, the 
proprietors of the estate. The Revenue Officer nevertheless called upon 
the respondents to prove the titles set up, and having, except in one 
instance, found them bo be bad, he has declared the lands to be liable to 
assessment of rent. 

The Special Judge on appeal set aside these findings, holding that they 
were without jurisdiction. He has further held that the burden of proof 
was on Government, and that it has not been discharged. 

The Division Bench, before which these second appeals by Government 
against the order of the Soecial Judge came, was unable to agree with the 
view of the law expressed in Gokhul Sahu v. Jodu Nundun Roy (l)i 
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the Judges oonsequently referred these appeals to a Full Bench to consider 
whether, in preparing a record-of-rights under s. 102 of the Bengal 
Tenancy Act, a Revenue Officer is competent to determine the validity of 
rent-free titles set up by persons occupying lands within the area under 
inquiry, so as to resume such lands and to declare them liable to settlement 
of rent. Should this be answered in the affirmative, ic will then become 
necessary to determine whether the burden of proof has been properly 
put on tbe respondents.” 

In order to prepare a record-of-rights of the escate Kamina Chuk, it 
was the duty of the Revenue Officer to record — 

1. The name of each tenant. 

2. The class to which he belongs. 

3. The situation, quantity and boundaries of the lands held by him. 

4. The name of the landlord. 

5. The rent nayable. 

6. The mode by which that rent has been fixed, whether by con- 

tract. by order of a Court, or otherwise. 

7. The special conditions and incidents, if any, of tbe tenancy. 

Consequently the hrst step was to determine whether the respondents 

or any of them were tenants within the definition given [46] in s. 3 (3), 
that is to say, whether they were any of them liable to pay rent for any 
of the lands held by them. 

Toe burden of proof was on the landlord, the Government, to prove 
that these persons were liable to pay rent. It may be that the lands held 
by the respondents form portion of the estate Kamina Chuk, but even then 
it would not necessarily follow that the respondents are liable to pay rent 
for them to the Government, the present proprietor of the estate. In 
these cases the respondents have denied that they were any of them put 
into possession by any of the proprietors of the estate ; they have also 
denied that they have at any time paid rent for any of these lands ; they 
claim to have held these lands under various titles, rent-free ; and. admit- 
tedly. they have all so held these lands for very many years. Prima facie 
the respondents are not liable to pay rent, and it seems equally clear that 
they cannot be held to be liable to pay rent unless and until they have 
bean declared to be so liable by a regularly constituted Court. 

It is the duty of a Revenue Officer in preparing a record of rights under 
the Bengal Tenancy Act ordinarily to record only tbe existing stateof things. 
Unless he is specially empowered, he cannot disturb the existing relations 
between landlord and tenant or between tbe proprietor of an estate and a 
person occupying land under a title adverse to him. Such matters are within 
the jurisdiction of the Civil Courts, and are cognizable only by such Courts 
unless tbe law has otherwise specially provided. The law does not give a 
Bevenue Officer such jurisdiction. The respondents are not uacessarily 
the tenants of the Government as proprietor of Kamina Chuk, merely 
because (and even this has not been found) they may occupy lands 
within that estate. Tbe Revenue Officer is not competent to determine 
(1) whether they ought to be tenants, (2) whether they ought to bo made 
liable to pay rent, and (3) lastly to assess that rent. 

The Revenue Officer has assumed to himself all these functions 
without the authority of law. 

Our attention has been directed to s. 104 (2), and it has been con- 
f^ended that if the lands were mal lands within the revenue paying estate 
Kamina Chuk, the Revenue Officer was competent to investigate tbe titles 
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set up by the resoondents, and on hoiding [47] that those titles were not 
established he was compebenb to settle or assess rents. 

The passage of s. 104 (2) which is quoted as applicable to these caseSf 
18 that, when either the landlord or tenant applies for a settlement of rent, 

the Revenue Officer shall settle a fair and equitable rent in respect of the 

land held by the tenant. Read with the context, this applies only to lands 
for which rent has been already settled between the parties, a modiecation 
or settlement of which rent in the future is desired by one of them The 
section proceeds thus— “ in settling reuts under this section the officer 
shall presume, until the contrary is proved, that the existing rent is fair 
and equitable. In the cases before us there is no existing rent, so that 
this section cannot apply. The whole of s. 104 deals with persons who as 
tenants are paying rent to the landlord, and it empowers a Revenue Officer, 
in making a record of rights, to enhance or abate those rents either in con- 
sequence of the excess or deficiency of the holding occupied, or because the 
rent paid is not fair and equitable, or to settle the rent, when a settlement 
of revenue is being made, so as to determine the revenue payable. But 
none of these cases is applicable to the present appeals. 

Consequently the Revenue Officer was not competent to act as a Re- 
sutnption Officer and to determine whether the lakhiraj titles set up were 
or were not valid titles. No such power has been expressly given to him by 
law. On the contrary, there are special laws directing how and by whom 
such matters should be inquired into and determined. We may also 
observe that, under the law for the North-Western Provinces, this powec 
has been specially given to Revenue Officers in the preparation of a re- 
cord of rights ; but the Legislature has also simultaneously repealed the 
Resumption Regulations. In Bengal those regulations are still in force, 
and such powers have not been so conferred. 

At the hearing of these cases we were inclined to express dissatisfac- 
tion with the Revenue Officer who has conducted these proceedings and 
who seemed to have been responsible for the procedure adopted, which 
was altogether opposed to that recognized by Courts of law and by the 
Legislature, But while our judgment was still under consideration, 
our attention was drawn to certain rules forming part of Survey and 
Settlement Manuals, [48] issued apparently under the authority of the 
Board of Revenue as directions to their subordinate Officers when proceed- 
ing under the Special Revenue Acts relating to surveys and settlements. 
It was observed, however, that under this appearance of authority some 
of the rules were expressly directed to judicial proceedings under Chap. X 
of the Bengal Tenancy Act, and had been issued as instructions to 
Revenue Officers holding such proceedings. It did not appear that these 
rules bad received the force of law in the manner prescribed by ss. 189, 
190 of tbe Bengal Tenancy Act, or that they were otherwise in any way 
binding upon Revenue Officers in such proceedings. The learned Govern* 
ment Pleader who had appeared in these cases was accordingly given 
an opportunity of being heard as to the validity of these rules. The learned 
Government Pleader has placed before us a letter from the Under-Secretary 
of tbe Government of Bengal to the Superintendent and Remembrancer of 
Legal Affairs, dated 17th June last, to tbe effect that the rules in tha 
Settlement Manual were passed under tbe authority of Government hy 
the Board of Revenue. It may be taken that the same course was 
ed in the passing of similar rules in the Survey Manual. The learn^ 
Government Pleader has also informed us that he does not wish to ba 
heard farther on this matter.^ ' 
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It therefore becomes my duty to consider on the materials before us 
how far these ^rules, so far as they relate to judicial proceedings taken 
under Chap. X of the Bengal Tenancy Act and have not been passed in 
the manner directed by ss. 189 and 190 of that Act. have anv binding force 
as directions to Eevenue Officers acting as judicial officers under that 
Chapter or Courts before which such matters may come on appeal. 

I have no doubt that all rules in the Survey. Manual and Settlement 

Manual relating to the duties of Revenue Officers making a survey and 

preparing a record of rights under the authority of s. 101 of the Bengal 
Tenancy Act so far as such officers act as judicial officers, and purporting 
to be instructions to those officers which have not been passed by Govern- 
ment in the manner prescribed by ss. 189 and 190 of that Act. are 
altogether without sanction of law and are in no way binding on such 
officers, and that it is our duty to declare this. They are without legal 
[49j authority as rules purporting to be made by Government, because 
they have not been passed in the manner required by ss. 189 and 190 of the 
Bengal Tenancy Act. They are moreover not binding on Revenue Officers 
80 acting under the Bengal Tenancy Act so far as the rules purport to be 
under the authority of the Board of Revenue, because that Board is not 
empowered to make such rules or to issue such rules for the instruction 
and guidance of Revenue Officers in such matters, such Revenue Officers 
acting under the Bengal Tenancy Act empowered by that Act to exercise 
certain judicial functions in the course of which they may pass orders 
subject to appeal to a Special Judge and ultimately to the High Court. 

The Bengal Tenancy Act does not confer authority on the Board of 
Revenue in such matters, and therefore Jievenue Officers, in the perfor- 
mance of duties under that Act, cannot be in any way subject to 
fcho control and authority of the Board of Revenue, or be required to 
observe rules passed by that Board. They are bound to observe the law 
and such rules as may be regularly passed by Government under 
88. 189 and 190 of the Act, and also any orders passed judicially on 
appeal by the Special Judge or the High Court, and they are also bound 
to follow as precedents the orders passed by the Special Judge and High 
Court in cases of a similar character. Revenue Officers in such proceed- 
ings are subject to no other aubhoritv. Consequently in all matters of a 
judicial nature coming within Chap. X of the Bengal Tenancy, a Revenue 
Officer 18 auhjeob to no orders from the Board of Revenue. They are 

subject bo rules made by Government under that Act and to no other 

rules and to no departmental instructions in relation bo matters re'^arded 
as judicial and open to appeal to a Special Judge. Amongst the rules 
published in these Manuals, the rules in Chap V, Nos. 4. 9 (p. 18) • 
Nos. 20,21 (p. 20) of the Settlement Manual, and in Chap. II, Nos. 32 33 
35 (pp. 8, 9), and in Chap. IV, No. I (p. 12), of the Survey Manual seem* 
to be particularly open to objection in cooneobion with the proceedings in 
the cases now before us. The want of authority of the rules to which 

I have referred relates of course to the functions of a judicial character 

perfornoed by a Revenue Officer under the Bengal Tenancy Act. [SO] I 
feel bound to draw attention to the proceedings taken by the Revenue 
Officer under the mistaken idea that these rules were binding on him and 
the grave injustice likely to result from the course taken by him. 

We have in these cases a Revenue Officer of Government directed 
to prepare a record of rights anaongst which is the preparation of a rent- 
roll of a permanently settled estate which more than 20 years before the 
proceedings taken had become the property of Government by purchase* 
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that is bo say, an officer acting under the instructions of the Chief 
Revenue authority in Bengal issued with the approval of the Government, 
itself the proprietor of the estate, investigating and detarminiDg the rela- 
tions between persons whom the Government asserts to be their tenants 
and the occupier of lands who deny that they are the tenants of 
Government. 

In execution of what he conceives to be his duty, the Revenue 
Officer has called upon the occupiers of lands within that estate to point 
out their lands and to show and establish their titles, and he has declared 
these titles bo be invalid, although the lands have been held under those 
titles for berms much exceeding the ordinary term of limitation, and 
although no rents have ever been paid for these lands, nor have any of the 
respondents otherwise admitted the title of the zamindar. 

So far as we can ascertain, no one has appeared before the Revenue 
Officer on behalf of Government to contest any of the objections raised 
by persons setting up titles adverse to Government, but instead of bearing 
in mind that in the determination of these objections, so far as ha bad 
any jurisdiction at all, he was acting as a judicial officer, the Revenue 
Officer has pressed the case of Government to the utmost as against the 
objecting parties. In one instance he has gone so far as to put aside the 
fact that in 1874, that is, thirteen years before the proceedings now before 
us were initiated, the Collector of Midnapur stopped proceedings in resump- 
tion directed against one of the titles now set up. and he has re-opened 
that inquiry and has finally found that this title was invalid. We cannot 
suppose that in this instance at least, the proceedings of the Bevenua 
Officer can meet with the approval of the Government. But on the proce- 
dure adopted we find that the [51] Revenue Officer has not in all material 
points acted on his own responsibility. He can point to these rules issued 
for his instruction and guidance by the Board of Revenue under the autho- 
rity of Government as directing the course which he has taken, and as has 
been already stated, he has been misled, for these rules are altogether 
without any valid or legal authority. 

It has long been laid down as a principle of stringent application that 
suits between the Government and the subject in relation to land revenue 
or rent must be decided by tribunals wholly uninterested in the result of 
their decisions. The proceedings of the Revenue Officer in this case were 
certainly in contravention of this principle, as are the rules under which 
he appears to have acted, and which, as has already been pointed out, 
have been made without authority. The omission to pass rules 
regularly under ss. 189, 190 of the Bengal Tenancy Act, is no ordi- 
nary irregularity. The course taken deprives the rules of ali publi- 
city, which is justly regarded by the Lsgislature to be of supreme 
importance, since it deprives all parties interested in any of the matters 
dealt with by the rules of an opportunity which the law has express- 
ly given them of objecting to any of them and of requiring that the 
grounds of their objections shall receive due consideration. I think it ne- 
cessary to lay stress on this that the consequence of the issue of these 
informal rules and the reason for our interference may be fully 
understood. 

The cases now before us afford an apt illustration of the mischief whiob 
must result from any other rule. The proceedings being taken relate to an 
estate purchased by Government, and therefore under the management ot 
the Board of Revenue, and they have been directed to inquiries as to 
the validity of titles set up by certain persons to hold certain lands rent-free 
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or revenue-free. Government is necessarily one of the parties and interested 
itself through its official agents, the Board of Revenue, in the result of 
these proceedings. It is obvious that the Revenue Officer who is ap- 
pointed to direct such proceedings should not be a subor.linate of one 
of the parties to those proceedings; what confidence could the other 
parties have in a Court so constituted ? In the oases before us it 
seems that no one his represented the Government, the proprietor of 
the estate, before the Revenue Officer. [52] If the person at whose instance 
or for whose benefit a survev and record of-righbs was being made was a 
party, he would have been represented by some agent at everv stage of the 
proceedings, and this course should have been taken also bv Government. 
The proceedings seem to show that it has fallen to the duty of the Reve- 
nue Offioer to send for and obtain evidence for the Government in rebuttal 
of the claims made by the other parties, and so oractically to conduct for 
Government the cases which in a judicial capacity he has ultimately to 
determine and decide. 

The case of Gokhul Sahu v. Jodu Nundun Hoy (1) is not altogether 
analogous to the cases now before us ; for in that case in which a Bench 
of this Court had to decide whether the matter raised was not res judicata, 
the Court, acting under Chao. X of the Bengal Tenancy Act, found that 
the occupiers of land belonging to the particular estate had been put into 
possession as tenants by a previous zemindar and had set up titles pur- 
porting to have been granted by him. which were found bo he invalid. It 
is unnecessary for us therefore to express any ooinion on that case. 

In answer to the question put to us, I would answer that in prenaring 
arecord-of-rights under s. 102 of the Bengal Tenancy Act a Revenue Officer 
is not competent to determine the validity of rent-free titles set up by 
persons occupying lands within the area under enquiry, so as to resume 
such lands and to declare them to be liable to settlement and assessment of 
rent unless it can be first proved by the proprietor of the estate that the 
relation of landlord and tenant exists between him or bis predecessor or 
the occupier of the land or his predecessor. 

PiGOT, J. — I agree in the answer given on this reference for the 
reasons stated in the judgment just delivered by Mr. Justice Prinsep. 

O’Kinbalt, j.— T he circumstances out of which this reference has 
arisen are as follows : — 

On the 14bh January 1887, the Lieutenant-Governor issued the follow- 
ing notification : — 

“Under the powers conferred upon him by s. 101 of the Bengal 
Tenancy Act, VITI of 1885, the Lieutenant-Governor is pleased to order 
[63] that a survey shall be made and a record-of-rights nrepared in respect 
of all lands included within the boundaries of the Government Estate 
Kamina Ohuk, bearing towji No. 802, in the district of Midnanur. 

“ The particulars to be recorded in the survey and record-of-rights 
shall be the following : — 

“ The name of each tenant. 

“ The class to which he belongs, that is to say, whether he is a tenure- 
holder, ryot holding at fixed rates, occupancy ryot, non-occupancy ryot or 
under-ryot, and if he is a tenure-holder, whether be is a permanent tenure- 
holder or not, and whether his rent is liable to enhancement during the 
oontinuanoe of his tenure. 

“The situation, quantity and bound.aries of the land held by him. 

(1) 17 0. 731. 
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The Dame of his landlord. 

The rent payable. 

order, o7ot 

of rent is a gradually increasing rent, the time at which, and the 

steps by which, it increases. The special conditions and incidents, if any. 
or the tenancy. •'* 


tt 


It 


Nolan, 

uffg. Secretary to the Government of Bengal.'* 

This uotihcation follows s. 101 of Act VIII of 1885. except that it 
does not state under which of the els. (a), (5), (c) or (d) the Local Govern- 
ment issued the notification. During the course of the argument, it was 
at one time suggested that the Local Government was empowered by cl. (d); 
bub, appareotly, if any paragraph of that section applies, it is cl. (c), as 
the estate is a permanently settled estate purchased by Government at an 
auction sale for arrears of revenue. 

It will be noticed that under this section and tho notification only 

the facts existing at the time of the inquiry should be recorded The 
name of each tenant, the class to which he belongs ; the situation, quantity 

name of his landlord; the rent 
payable ; the mode in which the rent has been fixed ; if the rent is a gra- 
dually increasing rent, the time at which and the steps by which it increa- 
ses ; and the special conditions and incidents, if any, of the teoanoy. 
ihese, and these only, are to be stated in the record-of-rights of the estate 

T unless other provisions of the Act are invoked. 

L J It 18 also worthy of attention that a Revenue ofBcer under 
8. iU.3 IS not ordinarily a settlement officer determining the amount of 
Government revenue. In all disputes between landlord and tenant the 
Revenue Officer holds a judicial position. He is bound to decide between 

party and party, in the same manner as a Munsif or Subordinate Judge 
decides an ordinary civil suit. 

In the "Settlement Manual” issued by the Board in 1892. I find 
the following : — 


General principles applicable to record and determination of rents. 

The following rules are of general application, whether the sefctla- 
“ftTo Tenancy Act or Bengal Act VIII of 

I «7» 

•11 ^ ^ not purpose to go through these rules in detail, as a few extracts 
will suffice. Section 104 of the Act provides for cases in wbioh it 
asserted tbafc the tenant holds more or less lands than that for which be 
pays rent, and a contest arises between the landlord and his tenant as to 
WQether the rent should be inoreased or reduced* By paragraph (3) of 
that section the Revenue Officer is directed to presume that the existing 
rent is fair and equitable until the contrary is proved, ” and in deciding 
he must have regard to the rules laid down in the Act for the guidance of 
the Civil Courts in similar casos. These rules are given in s. 52 of the Actr' 
and are inconsistent with any idea other than that each case must be 
decided on its own merits. The Board’s rule tuns as follovrs : — 

The Settlement Officer should collect a large number of oases in, 
which he can identify a field or holding now held with a field or boldinfi 
formerly recorded, or can obtain the recorded area of a field or bolding 
known to have been unchanged in shape and size or presumed to be 8^^ 
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from Ifcg being near the homestead or in the oentre of cultivation and a 
Bimilar list of 6 ddg or holdings situated at the edge of the village or near 
^ lands w;iere it vmy be reason-xble to suppose that fortHBr waste 
has been encroached noon. The total of two such lists will give him some 
reasonable ground for a conclusion whether there was a cLsiderable or 

This dii-eoci m is directly opposed to ss. lOt and 106 of the R^nf Anf 

The Act does not acknowledge the right of the [35] Revenue Officer^ to 

deal with questions of deterioration other than as the Act directs It does 

notrecogn.se averages of increase or of decrease of area nor any other 
average, but averages of prices. ^ ui-ner 

Again in Chapter V of the same manual, which distinctlv refers to 
the record-of-nghts under the Tenancy Act. it is declared hv rule 4 that 
Setblemenb Officers, whether proceeding under the Tenancv Act or under 
Aob VIII ot 1S79, must determine the validity or other Jse, and record 

the incidents, of every tenure and under-tenure. And further on I’n ,.„i. 
9, it is ordered that the Sjttlement Officer, however, is hound to declare 
the tenure IS invalid, if it be invalid in law, and to fiit a leRallv fair rent 
for It, leaving It to the suoerior authorities to allow favourable terms to 
the oecuoaot if they think fit These rules are applicable to estates per- 
manently settled and purchased bv GovernmeDt 

1 B3™°ue Officer is clearly in all contested matters 

only subject to the speoialJudse and the Hiah Court and not to the Board 
of Revenue. If the Government of Bengal desired to pass such rules 
which I think It could not. It would be hound to publish them before-haod 
m the GalciMa Gazette, and hear any objeotion raised against them 

Hero the Bent Aet is modified by a departmeutal order i3°suod by the 
authority of Goverament. ^ 

Under rule. 16 to 20 of the rules made by the Government of Bengal 
the Revenue Officer m charge of the record-of-rights is bound to issue a 
notification oallmg on the persons interested in the subject-matter of the 
i^uiry to attend at the time and place specified iti the notification to 
offer Buch object.oas as hey may wish to take to the proceedings ; and 
on the date specified on the notice or any adjourned dav. to read out She 
entries which the Amm has entered in each khatian, and decide anv 
dispute which may arise. A further provision is also made to prevent 
any injury to the parties concerned. A parson may come in under s 106 
to dispute the correctness of any entry under Chapter X before the final 
publication of the record ; and then under rule No. 32 prescribed bv the 
Local Government, the Revenue officer is hound to serve notices on all ner 
sons who, in hieopinion.are likely to beafifected by the objection, and to call 
upon them LS6J to attend on any day he may fix for hearing the objections 
If any person attends and contests the object-on, the proceeding takes the 
form of a litigious case, in which the objector is the plaintifi If 
person attends and contests the objection, the record is to be either 
amended or the objector is to be called upon to support hi. naQa oo «« ' 
ex parte suit under the Tenancy Act. ’ 

The respondents appeared and objected that thev held certain lands 
rent-free for a very long time and were not tenants. No notice was issued 
upon the Government, who claimed to be the proprietor of the land nor 

annear to contest that they 
were hkhtrajdars. It is clear then that the Revenue Officer was bound 
either to receive the objections to amend the khatian, or, if not, to try 
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fehe suit as a.u cx parte suit ucder the Rent Act. Had he done so, he 
would have found that it was the duty of Government to begin, and not 
that of the lakhirajdar. 

W hat he seems to have done was to have called on the objectors to pro- 
duce evidence in favour of their objections, and to have himself sent for 
evidence on behalf of Government ; and, being of opinion that, although 
they held the lands for many years, not as tenants, but lakhirajdars, th&t 
yet, they had no proper title to hold the lands as lakhiraj. he declared that 
the lands should be resumed and assessed with the proper rent. 

This is not a matter within the xAct or Notification, which creates and 
limits his jurisdiction. He has perfect power to decide anv of the 
matters mentioned in s. 102 ; but no further, and these do not come 
within that section. For instance, he can decide, and is bound to 
decide if any dispute should arise, whether the disputed land falls within 
the local area or not ; but if he finds it does not fall within it, he cannot 
determine to what village or estate it belongs. Again, in a case of contest 
he may and should determine who, if any, is the tenant and who is the 
landlord for any portion of land ; but if he finds, as in the present case, 
that the person in possession is neither a landlord nor a tenant, his 
jurisdiction ceases. 


I think, therefore, that the question sent to us by tbe learned Judges 
for an answer, namely, whether, in preparing a record-of-rights under 
s. 102 of the Bengal Tenancy Act, a Revenue [57] Officer is competent 
to determine the validity of rent-free titles set up by persons occupying 
lands within the area under inquiry, so as to resume such lands and to 
declare them liable to settlement of rent, should be answered in the 
negative. 

Ghose, J. — I agree in the answer which it is proposed to he given to 
the question referred to the Full Bench. In doing so, I have a few obser- 
vations to make. 

It seems that the Government in these cases occupies the position of 
an ordinary zemindar, they having acquired the estate Kamina Obuk by 
a private purchase, and not at a sale for arrears of Government revenue. 

Proceedings in these cases were taken under Chapter X, ss. 101 and 
102 of the Bengal Tenancy Act, for a record-of-rights and settlement of 
rents. They were taken in the Court of the Deputy Collector of Tamluk. 

By a notification of the Government of Bengal published in the Cal- 
cutta Gazette for 1890 (Part I, p. 121), all Deputy Collectors were authori- 
sed to discharge the functions of a Revenue Officer under Chapter X 
of tbe Bengal Tenancy Act, and were vested with the powers of a Settle- 
ment Officer ucder rule I, Chapter VI of the rules framed by Government 
in that behalf under s. 189 of the Act. 

1 take it therefore that tbe officer before whom the proceedings were 
taken had authority to act as a Revenue Officer under the Bengal Tenancy 
Act, and to make a survey of the lands comprised within Kamioa Chuk. 

A survey was, as I understand, duly made, and in tbe course of th^ 
proceedings the respondents in these three oases claimed certain lands as 
lakhiraj. The question thereupon arose whether the lands in question 
were rent-paying or rent-free, how should they be recorded by tbe Revenus 
Officer, and whether rent should not be assessed upon them. 

The sanads produced by tbe respondents were of dates anterior to tbs 
permanent settlemeut, and it seems to have been their contention tbai 
they bad never paid rent for these lands. 
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It does not appear that any evidence was adduced on behalf of 1893 
Ciovernment that these lands at the time of the permanent settlement were Aua. 12. 
assessed to the public revenue, or that at any time [58] afterwards any 

rent was receiv^ either by Government or by their predecessor in title. ^ULI. 

ihe Kevenue Ofiicer. however, called upon the respondents to prove their Bench 

rent-free titles, and being of opinion that the sanads (with one or two 

exceptions) produced by them were not genuine, rejected them, and 
directed that the lands should be assessed with rent as rent-paving lands (I'*®-), 
in the estate. ® 

On appeal the Special Judge has reversed the order of the Kevenue 

Ofecer, excepting as regards one or two parcels of land, being of opinion 

that he had no authority to assume the functions of a Re^umntion Court 

and determ ne the validity or otherwise of the rent-free titles set up. 

The question we have to address ourselves to is. what is the function 
of a Revenue Officer in a matter like this, when any person occupying 
lands within a local area claims to hold them not as a tenant but as a 
lakirajdar. 

Now, referring to s. 102 of the Bengal Tenancy Act, we have the 
particulars, which may “ either without or in addition to other particulars” 
be specified in the record-of-rights, and they are — 

(a) The name of each tenant. 

ib) The class to which be belongs. 

(c) The situation, quantity and boundaries of the land held by 
him. 

id) The name of his landlord. 

(e) The rent payable. 

(/) The mode in which the rent has been fixed. 

{( 7 ) If the rent is progressive, the time at which ib is to increase. 

(k) Special conditions and incidents of the tenancy. 

Now, as correctly observed in the case of Gokhul Sahu v. Jodu 
Nundun Roy (1), these particulars ‘‘ are such as presuppose the existence 
of a tenancy, and I think there can be no reasonable doubt that the 
Revenue Officer in preparing the record-of-rights must determine whether 
the person who occupies any land within the ambit of the estate is a 
tenant or nob with respect to that land. If he claims to hold it as rent- 
free and nob as a benant. the [89] Revenue Officer has to find whether 
the relation of landlord and tenant exists between the parties or not. 

Bub how is that bo bo determined ? 

I agree with PaiNSEP, J., in holding that a Revenue Officer acting 
under the Bengal Tenancy Act is not competent bo assume the functions 
of a Resumption Court. These fuDctions can only bo exercised by a 
Civil Court. A Revenue Officer must, however, determine whether the 
defendant is a tenant or nob within the meaning of s. 3, cl. (3) of the 
Tenancy Act. 

The onus h not primarily on the party who claims the land as 
lakhiraj, bub ib is upon the landlord to prove that the opposite party is a 
tenant [see in this connection Harthar Mukhopadhya v. Madhub (Jhan- 
dra (2)], The landlord may prove this by showing that at some time or 
other after the permanent settlement, the defendant, or his predecessor 
in title, either attorned to him or paid rent for the lands. If the relation 
of landlord and tenant is thus established, the law would presume that that 
relation has continued to exist unless ib be that the defendant bad, more 

(1) 17 0. 721, (2) 8 B.L.B. 566=14 M.I.A. 162. 
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than 1 2 years antecedeab to the proceedings, set up. to the knowledge of the 
landlord, au adverse right to hold the land as lakhiraj, in which case the 
claim of the landlord to receive rent would be held to be barred by limi- 
tation. Of course, if rent has ever been paid, mere discontinuance would 
not necessarily amount to the setting up of an adverse title. But unless 
the claim is birred by limitation, the opposite party may rightly be regard- 
ed as a tenant, and he should in that case be recorded as tenant. If he 
is so recoriled as a tenant, it would, on application of either the landlord 
or tenant, be ooen to the Revenue OfP.cer to settle under s. 104 of the Act 
a fair and equitable rent in respect of the land hell by him. In the cases 
before u-*, the landlord evidently failed to prove that the defendant or his 
predecessor in title was his tenant for the land in question, nor did the 
defendant claim to hold under any grant from the predecessor in title of 
Government subsequent to the permanent setilemmb [as it was in the 
case of Gokhttl Sahu v. Jodii Nundun Boy (l)], so as to make him a 
tenant ” within the meaning of s. 3. cl. ^3) of the Bengal Tenancy Act. The 
LoOj Revenue Officer was not therefore justified in treiting him as such, 
and in determining what is the proper rent he should pay. 

The Revenue Officer in these cases, in assuming the functions of a 
Resumption Courii, and in calling upon the defendant to prove the validity 
of the lakhiraj title set up by him, has, I presume, proceeded upon the 
authority of a rule promulgated by the Board of Rwenue and printed in 
the Settlement Manual, p. 20, and which is as follows: — 

20, When the record-of-rights is being made under the Tenancy 
Act, and any question arises regarding the validity of claims to hold land 
rent-free, the Settlement Officer must adjudicate on the question accord- 
ing to law as a civil suit.” 

This is said to have had the authority of the Lonal Government ; but 
we do nob find that it was passed in the manner required by as. 189 and 
190 of the Act. 

Unon all these grounds I am of opinion that the question referred to 
the Full Bench must be answered in the negative. 

J. V. w. 
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PRIVY GOUNCIIi. 

Present : 

Lord Watson, Sir B. Couch, and the Hon’hle G. Denmnn. 

[On appeal from the Court of the J 2 idicial Commissioner of Oudh.] 

Delhi and London B\nk. Limited (Plaintiff) v. A. Oi-dham 
AND OTHERS (Defendants). [16th May and 17th June, 1893.] 

Plaint— Verification of plaint -Civil Procedure Code, 1882 , ss. Stand 436 - Principal 
ojficer of a Corporation or Company — Verification of plaint by acting Manager. 

The Minager at Lucknow of the local branch of the Delhi and Lmdon B»nk 
was authorized by a piwer of- attorney under the seal of the Oinapany in Londoo, 
to sue for debts due to tbe Bank, and to substitute any person for hiniseli, 
besides doing other aots of management, 

A power of-attoroev, executed by him as manager, apoointing tbe accottota^ 
of the Bank to be it-? ar.tornsy in Luokaow, did nos oontam express a uthority w 

(1) 17 0. 721. . 
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the person so empowered to sue for debts due to the Bank. The accountant 
conducted, under this power, the chief business of the branch, and while ho was 
so conducting it this suit was instituted C^f] against defendants, of whom some 
objected that hie was not aathoiized to sign and verify the plaint. 

Beldf that s. SI, Oivil Procedure Code, regulating proceedings by or on behalf 
of ordinary plaintiffs, did not apply, but that s. 435 was applicable, tbo acting 
manager appointed as above mentioned being a , principal officer of the Bank 
Corporation within the meaning of that section. 

Appeal from a deoroe (5bh January 1891) of the Judicial Commis- 
sioner of Oudb, affirming a decree (31sb March 1890) of the District Judge 
of Lucknow. 

On this appeal no fact was in dispute, but itquesbionei the correct- 
ness of the ground on which the Courts below bad dismissed the suit, viz., 
that it had not been Instituted by any person authorized to sign and verify 
the plaint on behalf of the Bank, 

On the 2ad May 1889 the plaint was filed bo recover from Major 
A. Oldham, E. N. Hodges, and two others, Rs. 21.275 on a joint and 
several promissory note. Tbo plaint was signed and verified bv A. Law- 
son, stated to be “ Acting Manager of ohe Bank.” On the 20:ih December, 
the second defendant filed the objection chat the suit could not proceed, 
because Lawson was not a principal officer of the Bank, and was not 
otherwise authorized to sue. The third defendant took a similar objection. 
It was replied that Lawson held a power-of-abtorney as manager of the 
branch authorizing him in all respects. The memorandum and articles 
of association of the Bank registered in London, under the Companies’ 
Act, 1862, were produced, showing separate clauses whereby the directors 
were authorized to sue, and to defend suits, as well as to appoint mana- 
gers, and to determine their duties. By a general power-of-attorney to 
managers, of 23rd July 1884, the directors appointed, amongst others, 
W. A. N. Langdon to be the attorney, or agent, of the Company at 
Lucknow. This document contained express authority to sue on behalf of 
the Company. It also authorized him to substitute any person to act 
in his place. On the 23rd November 1887, Lingdon appointed Alexander 
Lawson, who was then accountant to the Bank, to be its attorney for the 
purpose of executing, discounting, and negotiating mercantile documents, 
demanding money and given receipts. No power to sue was given in ex- 
press terms to Liwson, to whom the management was made over. 

[62] The District Judge dismissed the suit on the ground that the 
power-of-attorney, under which alone Lawson was authorized to repre- 
sent the Bank, did nob give him power bo sue. This decree was affirmed 
by the Judicial Commissioner, who held that Lawson was not entitled to 
sue either under the power-of-attorney from Langdon, or under s. 435 of 
the Civil Procedure Code, as the principal officer of a Corporation. On 
the Bank’s appeal, 

Mr. B, V. Doyne, for the appellant. — If there was a want of power 
to institute the suit, and if there was a want of authority to verify the 
plaint, those defects were to be distinguished the one from the other. 
There was, however, no want of authority. The plaintiff Company was 
registered under the Eaglish Act of 1862, and the law here applicable was 
8. 435 of the Civil Procedure Codej for, within the meaning of that section, 
Lawson had become the principal officer of a Corporation. He was 
acting as the agent and manager of the Company, and not merely as 
agent of the manager who appointed him. The learned counsel referred 
to the Contract Act (IX of 1872), s. 188. The officer of the Bank who 
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at the time had the management of its affairs in Luoknow. and' who was 

iiad verified the plaint, and 

that was verification enough. The suit was the Bank's : and the latter 

tha't thR^n! be decided that it bad authorized this suit, and 

that the plaint bad been duly verified. 

E the respondent 

the Section 435, Civil Procedure Code, would not give effect to 

the St i .K ° “"“'ority to sue or to verify 

the plaint, aod in this ease there was no signature to the plaint of a per- 

TOD authorized to sue or to verity it. The whole of Lawson’s authority 

was to be gathered from what Langdon bad signed as a power to him 

The document given by Langdon did not comprehend an authority to 

riof forn,^ •’ 7 ° * P'-i°<=ipal officer of the Corpora- 

tion . for this, m fact he was not. The result was that the suit in point 
of law was not brought by the Bank. 

Mr. B. V. Doyne replied. 

JUDGMENT. 

delivfred^ by“ “ J““P’ ‘>>8!= Lordships’ judgment was 

Denman.— This was an appeal from a decision 

T idv® =ffi'-“iog a decree of the District 
Judge of Lucknow whereby a suit was dismissed on the ground that 

* , ^ ^ ^ Signed and verified the plainti was not a person daly 

authorized to do those acts or either of them. 

The plaint was filed on the 2nd May 1889. and by it the appellants 

sought to recover from the respondents Rs- 21,275, said to be due to 
Cnem on a promissory note. 

7 follows: "(Signed) A. Lawsou, Acting 
Manager’ Delhi and London Bank, Limited, Luoknow ’’ 

K A verification wag in these words, “ I, plaintiff abovenamed, do 

heieby declare that vvhat is hereby stated is true to my koowledge and 

belief (Signed) A Lawson, Acting Manager, Delhi and London Bank, 
Limited, Lucknow. 

n- f September 1889, the resnondent Hodges petitioned the 

District Judge that the plaint might be rejected or returned for amendment 
on several grounds not now material, and (in paragraphs 1 and 2 of his 
pe i 100 ; on t 0 grounds (1) that A. Lawson was not a principal officer, 

^ wT cashier of the Bank, and not otherwise authorized to sign and 
verify the plaint ; (2) that acting as manager during a temnorary illness, 
or otherwise, of an acting manager or manager, would not without a 
special power empower A. Lawson to sign and verify the plaint. 

1 • dispute about the facts. It was admitted that the 

p^lamtitr Bank was a Corporation within s. 435 of the Code of Civil 
Procedure. 

.1 ^ That section, so far as it is applicable to the case, is in these words: 

In suits by a Corporation . the plaint may be subscribed and 

verified on behalf of the Corporation .... by any Director, Secre- 
tary or other principal officer of the Corporation . . who is able to 

depose to the facts of the case." ' 

The plaintiff Bank had its bead office in London, with branch offices' 
at several places in India, including Luoknow. At Imoknow before the 
33rd November 1887, one Langdon. Was manager at the biwDoh 

€74 



3.] DELHI AND LONDON BANK, LTD, u. OLDHAM 21 Cal. 65 

Bank at that place, and had been so from July 1884. [64] He acted 1893 

Under a power-of*attorney under the seal of the Comuany wl^ich, in addi- Junk 17 . 

tion to words empowering him to establish an agency for ” carrying on the 

business of the said Company as bankers,” contained, amongst other words, PRIVT 
enumerating several of the mojt obvious duties usually discharged by the OOUNOIL. 

manager of a branch Bank, a power to “ ask. demand and receive and (if 

necessary) sue for and recover from whomsoever it may coucern, all debM ® 
and sums of money, goods, property and efifects whatsoever, which are or ^ 1 = 
shall be due owing or belonging to the said Banking Company on account^®**- 

thereof at Lucknow.” Then followed express words led. Jar, 

authorizing Laogdon to commence and prosecute actions and suit in respect 482=6 
of any matter relating to the concerns of the Company at Lucknow. It P.C.J. 
also contained a power to Langdon to substitute and appoint any person 331 = 
to act under or in the place of him in all or any of the matters aforesaid, * 

the said Banking Company hereby agreeing to ratify and confirm what- 
soever the said Langdon or his substitute shall lawfully do or cause to be^ 
done in or above the premises by virtue of these presents.” 

On the 23rd November 1887. Lingdoo executed a power-of- attorney, 
by which, after reciting several of the powers contained in the power of 
the 23rd July 1884, it was witnessed that Langdon thereby appointed 
XiawsoD, Accountant to the said Banking Company in Lucknow, to be 
the attorney of the said Banking Company in Lucknow,” amongst other 
things, ” to ask, demand and recaive all debts, .tc.” (as in the power to 
Langdon), but this document omitted the words and, if necessary, to sue 
for and recover ” and the other express power to sue. Ic however con- 
tained these words, “ And generally to act in and about the premises in 
the same manner, and as fully and effectually as the said Banking Com- 
pany, or the said Langdon might or could do, and as the said Alexander 
Lawson might or could have done if he had been appointed the attorney 
of the said Banking Company in and by the said deed poll or power-of- 
afctoroey in the stead of the said Langdon.” 

The decisions now appealed from proceed upon the ground that 
the omission of the express power to sue in the later document was 
fatal to the ^validity of the proceeding, as showing that Lawson was 
not a person ‘‘duly authorized to sign and verify [65] the plaint ” within 
the meaning of s. 5L of the Code of Civil Procedure. 

That section, after enacting that the plaint is to be signed by the 
plaintiff and his pleader, if any, and verified by the plaintiff or some 
other person proved to the satisfaction of the Court to be acquainted with 
the facts of the case, provides “ That if the plaintiff is, by reason of 
absence or for other good cause, unable to sign the plaint, it may be signed 
by any person duly authorized by him in this behalf.” 

Their Lordships are of opinion that s. 51 of the Code, which regulates 
proceedings taken by or on behalf of ordinary plaintiffs, does nob apply to 
such a case as tbe present, but that this case must be decided with refer- 
ence only to 8. 436, which expressly applies to Corporations, and that 
the aole question is whether Lawson when he signed and verified the 
plaint was one of the persons described in s. 435 by tbe words ” other 
principal officer of the Corporation.” 

If be was, their Lordships see no reason whatever to doubt that he 
was within that section a person who was ‘‘ able to depose to the facts 
•of the case.” 

Lawson’s position atthdbime of the action being brought, viz., bn the 
2nd May 1889, appears to have been this. He was acting under the 
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power-of-attorney of the 23rd November 1887. being atcountant to the 

Ban£^“who .^^.ngdon, the manager, was away in Cashmere^ 

leadhfp rS explained, but who appears to have been %■ 

jeadmg officer of the Bank in Bucknow, was ill with small pox - LawsonJ 

having the large powers expressly conferred upon him by the power-ofT 

hfl of November 1887. was apparently in sole authority ; at all events 

Tn tT banking business of the branch in Lucknow. 

fmn ^.1 absence of any evidence that any one else was at the time in ques- 

thaf “^pagement. their Lordships think it fair to presume 

that he was the person of all others best able to depose to the facts of the 

Xch transactions depending upon documents 

which would necessarily be accessible to him at the time 

was th°J f Lordships are of opinion that Lawson 

was bhen.as he described himself, acting manager of the Bank [66] at 

«nf T’ ® “ principal officer of the Corporation’* 

entitled to subscribe and verify the plaint within the meaning of s. 435 of 

the Lode, and t^at the suit was properly instituted. They will therefore 
fu Majesty that the decrees of the lower Courts dismias- 

mg the suit be reversed, and the suit bo remanded to the Court of the 
^istrict Judge bo be re-admitted, and that the respondent R. N, Hodges be 
ordered to pay. the appellant’s costs in both Courts from the date of his 
Objection uo the plaint and the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant : Messrs. Lyne and Bohnan. 

respondent R. N. Hodges ; Messrs. Walker and 
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PRIVY COUNCIL. 

t « 

- »■ Present: 

Lord Watson, Lord Morris, Sir B. Couch and the Hon'ble 

George Denman. 

[On appet^l from the Court of the Judicial Commissioner of Oudh.] 

Tasadduk Rasul Khan {Objector) v. Ahmad Husain 
AND another {Petitioners). Ll6th March and 24th June. 1893J i 

Sale in execution of de^ee— Civil Procedure Code, 1832, ss. 274. 287, 389, 990 and SlI 

^MaUr%alzrregular%ty— Proof of substaniialinjury. 

The non-compliance with the requirement of s. 290 of the Civil Procadnra 
Lode that before sales of immoveables in execution of decree thirty days should' 
iQ|t6rv6ne.potweda proolamatioo and salat is a material irragularitj 
meaning of s. 311. But its efieot is not to make the sale a nullity without proof 
of Bubstantial inj'ury thereby to the judgment-debtor. As to this the latter 
section requires affirmative evidence. 

tP., 18 A. 37 = (1895) A.W.N. 154 ; 13 C.L.J. 243 (249)=9 Ind. Oaa. 918 ; 16 O.W.N. 
'227 = 13 Ind. Oas.403;6Ind. Cas. 713 = 40 P.R. 1910=211 P.L.B. 1910=63 Pj 
W.R. 1910 ; 6Bur. L.T. 65 = 20 Ind. Cas. 192 ; Rel. oa, 6 O.L.J. 168; Bxpl.. « 
.O. m(»3); R.,a8 A. 14I = (1896> A.W.N. 9; 21 A. 140=(1898) A.W.N.»W; 
21A. 8n=(1899) A.W.N. 84;28A. I93a96) = 2 A L.J. 640,=A.W.N., (19P6^ 

. ' V . » 
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241 ; 31 0. 385 (392) ; 3V0. 815 (819) = 8 C.W.N. 686 ; 32 C. 509 = 1 C.L.J. 91- 1893 

9 O.W.N. 348 ; 32 0. 542 (648>=9 C.W.N. 487; 33 0.68 = 2 C.L.J- 241 = 9 C. juxtr 24 

W.N. 1046; 35 G. 61‘(P.B.) = 6C.L.J. 320 (333) = 11 O.W.N. 1011 ; 14 Rur. L. 

R. 96 = U.B.R. (1907). Civil Procedure, 9 ; 5 C.L.J. 696 = 11 O.W.N. 756 ; 13 C. 

L.J. 404 = 16 O.W.N. 805 = 10 Ind. Gas. 90 ; 5 Ind. Gas. 798 {799) = 13 0.0. 

43 : 9 0.0. 289 (291) ; 96 P.L.R. 1902.J COUNCIL, 

Appeal from a decree (16th March 1891) of the Judicial Com- 21 C, 66 
missioner, reversing a decree (14th October 1890) of the District Judge of (p.c.)=> 
Lucknow. 20 LA. 176= 

The appellant was an execution-creditor of the respondents, and at 17 lod. Jur, 
the sale, on the 20th March 1890, in execution of the decree, dated 12th 534=6 
October 1889, of which the amount was Rs. 26,712, he purchased for Sar. P.C.J, 
Rs. 57,376 the properties to which these proceedings related, villages in, 324«»» 
the Bara Banki district. The respondents, [67] two of the four judgment- Rafiqao ft 
debtors, on the 12th April 1890 petitioned to have the sale set aside, on the Jackson’a 
ground that the sale was invalid, because ss. 274 and 290, Civil Proce- P-C. No. 131. 
dure Code, had not been duly observed. The irregularity alleged was in 
the sale having taken place within the thirty days prescribed by s. 290 as 
the period to intervene between posting the proclamation and the sale. 

The Courts below differed both as to the fact whether this period 
had elapsed before the sale or not ; and as to the effect on the validity of 
the sale if it bad not. 

On this appeal. 

Mr. /. H. A. Branson, for the appellant, argued thateVod if there had 
been material irregularity shown, the respondents were not entitled to 
have the sale set aside, as they had not proved that they had sustained 
substantial injury. He referred to Mcgh Lall Pooree v. Shib Pcrshad 
Modi (1), Arunachellam v. Arunchellam (2), and Skeo Prasad v. 'Hira 
Lai (3). 

Mr. B. V. Doync, for the respondents, argued that a fn'aterial irregu- 
larity had been shown involving substantial injury to them. Proclama- 
tion posted, first at the court-house, followed by a sale beford thirty* dp-y^ 
had elapsed, was not the procedure prescribed, and therefhM could noclay 
a foundation for the sale. Therefore the latter was un^utborlzod. '!Dhe| 
importance of the proclamation was seen by what, according to s. 287, it 
must contain. But if it were held that there had been only a material 
irregularity, then, upon the evidence, substantial injury might be here 
inferred. 

yLt. J. H. A. Branson replied. 

4 

JUDGMENT. ; 

I • 

Afterwards, on the 24th June, their Lordships' judgment was deli- 
vered by 

Lord Morris. — I n this case the respondents, who were the judg- 
ment-debtors of the appellant, filed a petition in the Cdurc of the District 
Judge of Lucknow on the 12th of April 1890, whereby they sought to set 
aside the sale of certain villages which bad been [68] sold by auction by 
an order of that Court. The principal ground relied upon by the respond- 
ents for setting aside the sale was that it took place before the expiration 
6f thirty days required by s. 290 of the Civil Procedure Coda' to intervene 
between the date on which the copy of the proclamation bad been fixed up 

In the court-house and the day of sale. The matter of this petition came 

< . .■■■■ « ’ ■ ' 

■ ‘L ■ ■ (2) 12 M. 19=16 I.A. I7L (3^ 12 k. 440.' 
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on for hearing before fche District Judge on the 7fch of June 1890 and sub- 
sequent days. On the 14th of October 1890 the District Judge dismissed) 
the respondents' petition and confirmed the sale. The respondents 
appealed to the Judicial Oommissioner of Oiidh, who on the hearing of 

such appeal on the 16th of March 1891 allowed the appeal and set aside 
th^ sale. 

J.U 1 o?L mortgagee of the four villages sold, and he had on 

the 12th of October 1889 obtained a decree on the footing of his mortr 
gage. In execution of this decree he caused a proclamation of sale to bn 
issued from the Judge’s Court on the 13th of February 1890, the sale 
being announced to take place on the 20bh of March following. The 

main provisions of the Civil Procedure Code regulating sales are as fob 
lows : — 

Section 274 provides that in the case of immoveable property the 

order of attachment shall be proclaimed at some place on or adjacent to- 

such property by beat of drum or other customary mode, and acopy oftha 

order shall be fixed up in a conspicuous part of the property and of the 
court-house." 


Section 287 prescribes the statements and information to be given by 
the proclamation of sale. 

Section 289 provides that the proclamation shall be made in manner 
prescribed by s. 274. on the spot where the property is attached, and a copy 
thereof shall then be fixed up in the court-house." 

Section 290 provides that no sale shall take place, ** until after the 
expiration of at least thirty days in the case of immoveable property, 
calculated from the date on which the copy of the proclamation has been 
fixed up in the court bouse of the Judge ordering che sale." 

It appears upon the evidence that the proclamation of sale was posted 
in the court-house on the 15th of February 1890 by the [69]officer who on 

18bh and lOth of February posted the proclamation in the villages. 
The District Judge held that all the proclamations relating to the sale ware 
duly posted more than thirty days before the sale on the 20th of March 
1890. Their Lordships cannot concur in that finding, for although the 
te77n/inus dtiuo under s. 290 is the fixing up in the court-house, and al- 
though that took place more than thirty days before the sale, yet the 
provision of s. 289 prescribes that the posting in the villages should 
precede the fixing up io the court-house, and consequently the terminus n 
quo, from which the period of thirty days should run, became at the besir 
the 19th of February, which would be short of the thirty days required to 
intervene before the sale. On the appeal before the Judicial Oommissioner 
he held that the provisions of s. 290, prescribing the thirty days, had 
riot, been obeyed, and that without anything more the respondents wero 
consequently entitled to relief under the provisions of s. 311. 

That section, under which the petition of the respondents, owners of 
one-balf of the villages, was presented, provides that '* the deorco* 
holder or any person whose immoveable property has been sold . . • r 
may apply to the Court to set aside the sale on the ground of a material 
irregularity in publishing or conducting it ; but no sale shall be sot asido 
on the ground of irregularity unless the applicant proves to the satisfaction 
of the Court that he has sustained substantial injury by reason of such 
irregularity. 

It was contended on the part of fche respondents that the non-coW* 
pliance with the interval of thirty day abetwean proolamation and sale mada 
fche sale a nullity. Their Lordships cannot accede to that contentiQU. Th® 
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prooeeding in this case was brought by tbo respondents under s. 311, 
whioh deals with material irregularity. The non-compliance with the 
provisions for posting was a material irregularity. But in the cases of 
Macnaghten v. ^ahahir Pershad Singh (1) and Arunachcllijni v. Aruna- 
chella^n i^), it was held that in all oases of irregularity under s. 311 
evidenoe must be given of substantial injury having resulted. In the 
present case the decree-holder failed to comply with the full requirements 
of s 290. but both on principle and authority their Lordships are of 
[70] opinion that the case must be treated as the respondents themselves 
treated it, as one of material irregularity to be redressed pursuant to the 
provisions of s. 311, and in the application of that section it was incum- 
bent on the respondents to have proved that they sustained substantial 
injury by reason of such irregularity. They gave no such evidence, and 
it would be extremely improbable that injury could have happened from 
the non-compliance with the strict letter of s. 290. Their Lordships 
cannot accept tbe judgment of the Judicial Commissioner, that loss is to 
be inferred from tbe mere fact that a sale was had without full compliance 
with the provisions of s. 290. The section clearly contemplates direct 
evidence on the subject. 

The other objeccioos to the sale were mostly formal and were 

overruled by tbe District Judge on the facts. 

Their Lordships are of opinion that the order of the District Judge 
dismissing the petition and confirming tbe sale was right, and they will 
humbly advise Her Majesty that the judgment of the Judicial Commis- 
sioner ought bo be reversed, and that the appeal to the Judicial Commis- 
sioner ought to be dismissed with costs, and the order of the District 
Judge restored. Tbe appellant will have his costs of tbe appeal. 

Appeal allowed. 

Solicitor for the appellant : Mr. J. F. Watkins. 

Solicitors for the respondents ; Messrs. Barrow and Rogers. 
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21 C. 70 {P.C.)=20 l.A. 165 = 17 lod. Jur. 536=6 Bar. P.C.J. 366. 

PEIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghten and Sir B. Couch. 

[Ow appeal from the Sigh Court at Calcutta.] 

GoBiND Lal Eoy {Defendant) v. Kam.tanam Misser and others 
{Plaintiffs). [22nd and 25th June and 8tb July, 1893.] 

qale for arrears of revenue-Acl XI of 1859, ss. 8. 5. 17. 26. and 33— Bengal Act VII of 
1868— Sttii to set aside sale -Exemplwn from sale of land under attachment by 
Collector— Bengal Cess Act {Bengal Act IX of 1880)— Omission to specify ground of 
objection in revenue appeal. 

An estate sold for arrenrs of revenue had been previously brought to a judicial 
sale by a mortgagee, whose charge preceded that of a puisne [713 encumbrancer, 
whom the present plaintiffs represented. It was not the oonssquence of the exe- 
cution sale that puisne enoumbranoers. who were not parties to the prior mort- 
gagee’s soife, were displaced, or left with nothing but a claim against the surplus 
proceeds of the sale, if any ; and. on the facts, the present plaintifla bad a mort- 
gagee’s interest in the estate sold by the Oolleotor, entitling them to sue to have 
the sale for default in payment of revenae set aside, as contrary to Aot XI of 1859. 


11)9 0.666=101. A. 25. 
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A sale for arrears of revenue, if for arrears which have aoerued while the land 

Aot IX oMSam '‘'“.Oolleetor under the Gese Act (Bengal 

nf Tfl^ casi m artear, is contrary to s. 17 of Act XI 

attachment within the meaning of that section. 

^1' " ®**® fof arrears of revenue is 

impeached, as being contrary to the provisions of Act XI of 1859. no grounds of 

objection are open to the plamfciS which have not bean declared and epeoified in 

wh!r?rti c'" I K ^°“'“iss, 0 Qer under s. 25. The above provision in a. 33 applies 
where the sale has been irregularly conducted, and also where the sale has been 
Illegal in consequence of an express provision for exemption of the land from 
sale for arrears having been contravened. 

Lain Gauri Sanker Lai v. Janki Pershad (1) referred to. 

40 -^- 7C.W.N. 377 (383); 16 C-W.N 297 = 13 Ind. Cas- 

6C.L.J. 163 (170); 41 C. 276 (284)=17 O.W. 
qq'p wit ^2^’ ^ ' ^99 (605) (F.B.); 31 C. 385 (391); 

P ^ (705) = 11 C.W.N. 756; 

ISC.W.N. 38 = 7 Ind.Cas. 43; 9 Ind. Cas. 513 
D. 2^C 876 (880^] 43l = (19ll> 1 M.W.N. 165 ; Expl., 30 0. I (11); 


Appeal from a decree (8th September 1889) of the High Court, 

aflbrmiDg a decree (6bh February 1888) of the Subordinate Judge of 
Kangpur. 

This suit was brought by the plaintiffs, respondents, Biprodas Roy, 
iariDi Pershad Bhattacharji, and Gurudas Roy, executors bo the estate of 
the late Bhagirafc Das. deceased, with the object of having set aside the 
sale of mouza Kburd Muradpore. a mahal in the Rangpur district sold for 
arrears of revenue by the Collector, and of obtaining a declaration of their 
title as persons interested in half that estate by assignment from a mort- 
gagee. The defendant, now appellant, was the purchaser at that sale. No 

dispute. The Courts below had concurred in dismissing the 
suit. The principal questions for decision on this anpeal were Whether 
the plaintiffs, claiming through a mortgagee of half the estate so sold, were 
entitled to bring this suit:— Whether there had bee.j irregularity in the 
essential preliminaries, under a proper construction of the provisions of Aot 
XI of 1859. or illegality by contravention of a prohibition in that Act as 
to the sale of exempted land, which had invalidated the sale : — or lastly, 
under s. 33. L72J whether the omission to rely on the latter objection 
before the Commissioner prevented its being brought forward in this suit. 

The title of the plaintiffs, as being interested in the manner above 
stated through Bhuban Das, mortgagee, father of Bhagirat Das. to have 
^6 pie of the estate cancelled, appears in the report of the appeal to the 
High Court, viz., Gobind Lai Hoy v. Biprodas Roy (2), where all the 
facts are stated. Raja Gobind Dal Roy, the principal defendant, was the 
pctioppurchaser for Rs. 6,500. The proprietors of Khurd Muradpore, 

default the estate was sold, were Ramjanam Misser and 
Mahomed Zakaria Abu Ishak Chowdry, who were the successors of the 
original mortg.agors. As they had, in the first instance, declined 

in bringing the suit, and their subsequent 

application to be joined as co-plaintiffs was made too late, they were 
co-defendants with the principal defendants, Biprodas Roy and others. 
There were other defendants, including the Government, which was sued 
by its statutory name, but did not appear. The date of the salo by 
the Collector of Khurd Muradpore was the 26th June 1886 ; of the 


(1) 17 C. 809 = 17 1. A. 57. 


(3) 17 0.. 398. 
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sale Certificate issued to the purchaser was the 8 th November 188(), 1893 

and of possession given to him was the 28bh November 1886. Mean- July 8. 
while a suit, brought by Ramjanam Misser and Mahomed Zakaria Abu 
Ishak Ohowdhry against the original mortgagors bo recover the mortgage PRIVY 
money by sale of the estate, waspending. On the lObh December 1886 COUNCIL, 
that suit was decreed, and in the decree, inasmuch as part of the property, 2l'c~70 
oonsisbing of half Muradpore, had been sold by the Collector, it was ex- 
oepbed with the reservation that “in case the plaintiffs should got 
auction sale of 26bh June 1886 set aside, they should be able bo revive 
their claim bo make Khurd Muradpore liable.” Before this decree Bipro- 535-6 
das and bis co-executors had appealed against the revenue sale without 
success, the Commissioner having dismissed their petition on the 23rd 
October 1886. In the end, within one year, they instituted on thelObh 
October 1887, the suit, out of which this appeal arose, to have the revenue 
sale cancelled, and fora declaration that half Khurd Muradpore was liable 
to be sold for the mortgage debt. The particulars of the petition to the 
[73] Commissioner against the revenue sale were these. It was filed by 
Mahomed Zakaria Abu Ishak, the fourth defendant in the present suit, 
and by Biprodas Roy with the other representatives of the late Bhagirab 
Das. The grounds were that the sale notifications bad nob been duly 
affixed in the sadar and mufassal, and that the sale bad nob been 
authorised in consequence of omission of essential preliminaries, that 
purchasers could not come forward, and the zemindari had consequently 
been sold much under its value. Tbe Commissioner was of opinion 
that DO material irregularity had bean established, and that the fact 
of the price paid having been low was not a sufficient ground for 
setting the sale aside. He noted the tender of a petition from the peti- 
tioners on the 23rd October 1886, which he found to be too late, 
statiug the attachment of the estate for road cess in arrear. In fact, 
on the 9ch March 1886, the Deputy Collector, who had been previously 
authorized by the Corntnissiooer, under the provisions of the Cess 
Act, Bengal Act IX of 1880, having been apprized that there was 
an arrear of Rs. 188 due for the September 1885 kist of road cess, 
and the kiat of January 1836 in respect of Muradpore, made an order, with 
the further sanction of the proper authority, attaching that estate ; the 
attachment continuing till the 25th September 1886, or about two months 
after the date of the revenue sale which was made by the Collector of the 
same district. 

The plaintiffs in the present suit alleged that the sale of 26th June 
1886 was contrary to Act XI of 1859, not having been preceded by the 
notifications in due time required by 8 . 5 of that Act, and that it was ille- 
gal also for the reason that the estate at the time was under abbacbment 
in virtue of the provisions of the Cess Act, Bengal Act IX of 1880, during 
the time of which atbacbmeot the arrears of revenue had accrued, also 
that the estate had been sold for much less than it was worth. 

The defendant, as auction-purchaser, set up the defences that the 
plaintiffs as representing a morcgagae’s interest were not entitled bo bring 
this suit ; that they had no lien upon the estate : that the sale was legally 
valid and his right was protected by the sale certificate ; that in their 
appeal to the Commissioner the plaintiffs had not objected on the ground 
of the attaobroeut under Bengal Act IX of 1880, and that they therefore 
could nob oomplain [74] on the latter ground now, and they denied that the 
price was inadequate. Ramjaaam Misser and Mahomed Zakaria Abu 
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Is^hak, the third and fourth defendants, snpported the plaintiefs’ allega- 

to sul opinion that the plaintififs had title 

March been given before the 28th 

S ■ 1 attachment by order of a 

XI o 1859 ^h'! roll T ®' 0P‘?'0° that, under s. 17, cl. 2 of Aot 
20 I.i. 165=^'.°”°®^’ t‘»®GoUector had no authority to sell at the time when ho 

17 led. Jup. , sold, because Khurd Muradoore was than under attachment in virtue 

tharth “'® Cess Act. He fcunl 

a»r. P.C.J. price, the value of the property being. 

Zn iTstatfn A t° Mobaruk Lai y The Seort 

Durch/sef to e r h Ha decreed that the sale should be set aside, the 
the ® ‘Pterest, from the Government, 

sold fn Ive ^ r to continue, and the estate to be liable to be 

sold 10 execution of the plaintiffs' decree of the 10th December 1886. 

. 4^® Gobind Lai, appealed to the High Court. A 

rm,Pt‘°b ^ ^Tottenham, and Gordon. JJ.) affirmed th! decree of the 

Mahomed 9“ ‘his appeal the defendants, Ramjanam Misser and 
Mahonaed Zakaria Abu Ishak Obowdhry, supporting, as they had done, 

the plaintiffs claim, were respondents with them. Whilst the appeal 

'■‘8h‘ in Khurd Muradpore, on 
the 6th June 1888, to Rimkisheo Das Khettri, and in an application for 
substitution of his name as that of one of the rescondents, the High 
Court ordered to that effect on the 8th April 1889. 

t k the High Court agreed with the Subordinate Judge 

in holding that a mortgagee might sue under s. 33 of Act XI of 1869. 
They also considered that the Collector acted illegally in selling property 
which was under civil attachment, without a notification under s. 5, and 
that It wae not necessary that the attachment should continue at the time 
of t^ sale. They also took the same view as to the proceedings under 
the Koad Cess Act being an attachment within the meaning of [78] s. 17, 

and that consequently the Collector was posibivelv prohibited from selling 
the property. 

It was argued before the High Court that the sale could not be set 

asideunder 8. 33. because the grounds now urged had not been stated in 

the appeal to the Commissioner, and also because there was no evidence 
that the smallness of price proceeded from any of the irregularities com- 
plained of. Upon both of these points, the Courts considered that they 
were bound by the decision of the Full Bench in Lala Mobaruk Lai v. 
The Secretary o/ 5ilafc (l) and that the provisions of s. 33 did not apply 
to cases of illegality as distinguished from irregularity. 

On this appeal 

Mr. J, D. Mayne and Mr. G. E. A. Boss, for the appellant, adverting 
o toe contention that the plaintiffs had no such interest in Muradpore 
as would entitle them to sue to have the sale of 26th June 1886 oanoelledr 
referred to the sate by a prior mortgagee as displacing puisne mort- 
gagees, and leaving them only a claim against the surplus proceeds. 
The property had been purchased by Ramjanam Misser, to whom pos- 
^ssion was given in 1884, and it was submitted that the right of Bhuban 
Das, as a subsequent mortgagee, was thereby reduced to a claim uponthfr 
remainder of the proceeds after the prior mortgage had been satisfied. Aa 
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to the revenue sale having been rendered invalid, under s. 5 of Act XI 1093 
of 1859, by reason of fifteen days’ notice not having been given before the July 8. 
28th March, the estate being at that time attached by order of a Civil 
Court, the contention was that s. 5 only applied where the judgment- ^ RiVY 
debtor, whose interest was attached, was a proprietor whose name COUNCIL, 
was entered, as such, in the Collectorate records. In any case, the 2 l '^70 
omission to give notice, under s. 5, was a mere Irregularity, and did 
not. take away the Collector's authority to sell for default. As ^O20IA *l63- 
the effect of cl. 2 in s. 17, on which the judgment of the Court 
below bad, as well as on ocher grounds, proceeded, as depriving the 536 I 6 

Collector of any power to sell the estate, since at the time of the p C J 
sale it was under attachment by the revenue authorities for arrears of ‘ g* 
road cess, in virtue of Bengal .\ct IX of 1880, this clause should be 
[76] confined in its operation to attachments authorized by the revenue 
Acts and Begulations ; and did not include an attachment authorised by a 
later Act, passed by a different legislature, for a different object. The 
errors of the Collector were only irregularities, and were not material ; 
and there was no evidence upon which the Courts could act that the 
plaintiffs bad suffered material injury in consequence of them. But, 
however, contrary to the provisions of Act XI of 1859, that being the 
ground, when fully established, in a case where material injury bad been 
caused by such contravention, the plaintiffs were not entitled to maintain 
their suit on any ground which had not been declared and specified in 
their appeal from the Collector’s order to the Commissioner. No objection 
under the 33rd section, relating to the so-called attachment under Cess 
Act, 1880, had been duly declared and specified in the appeal to the 
Commissioner. Clause 2 did not merely apply to irregularities, but to all 
revenue sales contrary to the provisions of the revenue sale law. Refer- 
ence was made to the Acts ou this subject which proceeded Act XI of 
1859, viz., Acts XII of 1841, ss. 18 and 25; I of 1845, ss. 17 and 
34. Whatever was an illegality within the prohibitions enacted on 
the subject of revenue sales was required to be specified and declared be- 
fore the Commissioner in an appeal to him under s.25 of Act XI of 1859, 
as a condition precedent to the plaintiffs being permitted to sue to have a 
revenue sale set aside in a civil suit ; the reason, apparently , being that 
objections to that kind of sale were specially matters that should ha 
brought to the knowledge of revenue officers, who were acquainted with 
the working of the system. Here the Commissioner's order showed that 
the question of the effect of the road cess attachment had not been duly 
raised before him. In the course of the argument reference was made to 
Mohabeer Perskad Singh y. Collector of Tirhool{\), Dunweri Lall Sahu 
v. Mohabeer Pershad Singh (2), Baijnath Sahu v. Lala Sital Prasad (3), 
and Lala Mobaruk Lai v. Secretary of State (4). 

Mr. B.V. Doync, for the plaintiffs, respondents, argued that the 
revenue sale of 26th June 1886 bad been rightly set aside by [77] 
the judgment of the High Court which bad rightly held the plaintiffs 
entitled to sue. Under s. 5 of Act XI of 1859, Muradpore having been 
under attachment by order of a judicial authority from the 26th Septem- 
ber 1885, it was incumbent on the Collector, in order to enable him to 
sell for arrears of revenue fixed to be paid on the 28ch March as the last 
day of payment, to have caused to be affixed notifications of sale fifteep 


(1) 16W.B. 137. 

(3) 3 B.L.R. F.B. 1 


10 W.B. F.B. 66. 
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clear days preceding that date ; and as he had nofc done this, there was 
wanting in this case the authority which the Collector could only acquire 
under the Act by fulhllicg its requirements as to essential preliminaries. 
The Act was framed on the principle that the authority for the revenue 
. sale depended on the proper issue of the requisite notices. Not only, 
however, was there a deviation from the procedure prescribed, but an 
illegality, as distinguished from irregularity, in the sale of the estate, 
^ which rendered it wholly void. This was that under the 17th section of 
^ Act XI of 1859 the estate, b^ing on the date of the revenue sale under 
attachment already by the revenue authorities, viz., under the Cess 
Act, Bengal Act IX of 3880, and otherwise than by order of judicial 
authority, was not then liable to be sold, as it had been sold, for arrears 
of revenue. The sale in question was, therefore, wholly void as being 
contrary to a direct prohibition in s. 17. Neither of these objections 
were merely defects curable by the orovisieos in s. 33 of Act XI of 1859, 
or in s. 8 of Bengal Act VII of 1868, attachment for arrears of road 
cess being, at all events, an attachment within the meaning of s. 17. 
And as to s. 33, the Courts below bad come to a right decision in annul* 
ling a sale which was contrary to the direct prohibition of the Act, and 
was on no better basis than a sale where there was no arrear. What- 
ever the omissions on the part of the zemindar, there must be arrears, as 
a stTte qua non, and unless there were existing arrears, a sale would be 
null and void. A suit to set it aside might be brought in the Civil Court 
without previous appeal to the Commissioner — Baijnath Sahu v. Laid 
Sital Prasad (1); Thakoor Ghurn Roy v. The Collector of the 24* 
Parganas (2) ; Dalmokoond Lai v. Jirfudhun (3), 

[78] In reference to 9. 33, and the requirement of inclusion of the 
objection in the petition to the Com missioner, the case here was distinguish* 
able from Lola Gauri Sanker Lai v. Janki Pershad (4) ; and in a case of 
absolute prohibition under Act XI of 1859, s. 17. the decisions show that 
a sale might be set aside by a Civil Court on grounds not declared and 
specined in an appeal bo the Commissioner to whose notice, however, the 
fact of the attachment was actually brought, before his judgment was 
given on the 23rd October 1886. That the plaintiffs had sustained sub* 
stantial injury appeared in the inadequacy o£ the price obtained. 

Mr. T. H. Gowie, Q.C.. and Mr. C.W. Arathoon, for the respondent 
Ram Kishen Das Khettri, who bad purchased the interest of Ramjanam 
Misser in the estate, argued in support of the decree of the High Court. 
They submitted that the case had not been brought within the exceptions 
created by s. 33 of Act XI of 1859 ; but, on the contrary, was completely 
within the prohibition of sale enacted ins. 17. 

Mr. J. D. Mayne replied. 

.\fter wards, on 8th July 1893, their Lordships’ judgment was 
delivered by : — * ; 

JUDGMENT. 

Lord Macnaghten: — I n June 1886, mquza Khurd Muradpora wa^s 
sold for arrears of Government revenue. There was little or no oompati* 
tion ; and the appellant Gobind Lai Roy bought the mouza at a price which 
is said bo have bean much below its real value. The plaintiffs, claiming to 
be interested in the property as mortgagees of 8 annas, appealed to 6h0 
Commissioner of Revenue against the sale. In their petition of appc®* 


(l) 2 B.L.R.F B. I«i0 W.R.P.B. 66. 
(3) 9 0. 271 (276). 


(2) 13 W.R. 336. 

(4) 17 0. 809=17 I.A:i67.- 
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they alleged various grounds of objeotion, all of which are now admitted 
to be untenable. The appeal was rejected on the 23rd of October 1886 
when the sale became ** final and conclusive under s. 27 of Act XI of 
1859. and a certificate of title was issued to the purchaser. Then the 
plaintifis appealed to .the Board of Revenue : but that appeal was declared 
incompetent. Ab last on the 19th of October 1887. just before the expira- 
tion of a full year from the date of the Commissioner’s order, the plaintiffs 
brought this suit to annul the sale and to enforce their mortgage. 

[ 79 ] The High Court, as well as the Subordinate Judge, held the 
plaintiffs entitled to relief. From that decision this appeal is brought. 

The grounds of appeal in substance are these : — 

(1) That the plaintiffs had no interest in the property at the date 

of the sale for arrears of revenue. 

(2) That the sale was authorized by Act XI of 1859, and duly made 


1693 
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under the Act. 

That if the sale was contrary to the provisions of the Act on the 
grounds now relied on. s. 33 of tlia Act is a bar to the suit, 

because those grounds were not “ declared and specified ” in 


the appeal to the Commissioner. 

As regards the plaintiffs’ title to sue. the learned counsel for the 
appellant pointed out that the plaint on the face of it showed that the 
property on which the plaintiffs claimed to have a charge had been sold 
before the date of the Government sale, under a decree obtained by a prior 
mortgagee against the mortgagor ; and they insisted that such a sale has 
the effect of displacing puisne mortgagees and leaving them with nothing 
but a claim against the surplus proceeds, if any. That, however, in their 
Lordships’ opinion is not the necessary consequence of a sale under a 
decree obtained by a prior mortgagee against the mortgagor in a suit to 
•which the puisne incumbrancers are not parties. In the present case the 
purchaser under the decree has never apparently disputed the right of the 
plaintiffs as against the laud. He was a party to a suit brought by the 
plaintiffs to enforce their mortgage, which was pending at the date of the 
Government sale. It is clear from the terms of the decree made in that 
suit that the right of the plaintiffs against the land would have been es- 
tablished but for the Government sale. He is a party to this suit ; and 
all he claims here is the position of first mortgagee. The first ground 


of appeal therefore fails. 

Both Courts have held that the Government sale was contrary to the 
provisions of 8. 5 and s. 17 of Act XI of 1859. Section 17 declares that 
“ no estate held under attachment by the revenue authorities otherwise 
than by order of a judicial authority shall be liable to sale for arrears 
accruing while it was so [80] held under attachment.” ^ In the 
present case the estate was sold for arrears which accrued while it was 
subject to an order issued by the Collector under the Cess Act, 1880. for 
the levy of road cess in arrear. This order, which is termed a “ prohibitory 
order ” forbids payment of rent to any person but the Collector until the 
amount due for road cess is satisfied, and gives priority to the claim for 
road cess over any demand or claim other than the demand of Government 
revenue. It was said that such a prohibitory order is not an attachment. 
In their Lordships’ opinion it is an attachment both in form and substance, 
and an attachment within the letter and meaning of s. 17 of Act XI of 
1859. Their Lordships therefore have no difficulty in holding that the 
Government sale was contrary to the provisions of s. 17. Whether it 
was' also contrary to the provisions of s. 5 is a more difficult question, and 
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is Dot necessary for the determination of 
this appeal, their Lordships think it better not to express an opinion upon 

perh^s^tn^h",^ i® “°® interest. It ought 

perhaps to be considered as concluded by the judgment of this Board^in 

the ease of Lala Gauri Sanker Lai y. Janki Pershad (1) which was nro 
BuTtott'c^f" ‘i’® High Court in the present cLe. 

Courts below ; and no authorities were cited. The question is ooe of so 

re a™ glad to hare an opportunity of 

srderand\"df ®f‘®'’ a full argument by counsel on both 

It^fs nntV °i all the Indian authorities bearing on the subject. 

It oninfon .“i a®”® diSerLca 
saviL that th 1 ?“'^ H®y®® '^as apparently justified in 

of this tu la Ilf T ^ P’^ejailed in India at the date of the institution 
°rre^ari I Zr f ®® -^ietinguished from oases of 

on srlnnds t f,® r ®° ®®”®'3- a suit might be brought to set aside a sale 
Theh Tlrdshf specified in an appeal to the Commissioner. 

that'diltinc^ f®^ 

from thl^tllf*' 1859 was an amending Act. It was passed, as appears 
1 ? 1,“® ^‘'^‘® preamble, in order to improve the law relating to sales 

fhfl A ^ revenue. The macbioery and procedure adopted ia 

he Act for the most part were old, but provisions were introduced in order 
to give greater protection to persons interested in land subject to Govern- 
ment revenue against the loss of tbeir property through their agents' fraud 
or their own inadvertence. 


Section 3 enacted that up-n the promulgation of the Act the Board of 
Kevenue should determine unoo what dates all arrears of revenue should 

n«vmlnP-M" district under their jurisdiction. “ in default of which 
payment the Act declares that the estates in arrear in those districts 
except as hereinafter provided shall be sold at public auction to the highest 
DidciGr. ^nen follow minute provisions which may bs divided into two 
Classes. Une set of provisions prescribes the manner in which sales 
for arrears of revenue are to be published and conducted, and the datea 
to be observed in the various proceedings. The other sat of provisions 
in certain specified cases exempts land from sale though in arrear 
for Government revenue, or declares that under particular circumstances 
the land IS not liable to sale or that the sale shall nob be legal. The 
expressions vary, but there is no difference in substance. It merely 
comes to this that m particular cases which are carefully specified, excep- 
tions are made to the generality of the rule laid down in 3 . 3. 

ec<ion 5 declares that the Commissioner of Bevenue may receive 
an appeal against any sale made under the Act, if preferred to him on or 
before the 15bh day from the date of sale, or if preferred to the Collector 
for transmission to the Commissioner on or before the lObh day from the 
ay o sale and not otherwise,” and that the Commissioner* shall be 

compe eat in every case of appeal so preferred to annul any sale ma<3® 

under the Act, which shall appear to him not to have been conducted 
according to the provisions of ” the Act. This section is repealed by 
engal Act VII of 1868, but it is re-enacted, with an extension of the time 
or appealing, and some other variations not material for the present pur* 
^Kjse, by 8. 2 of the Act of 1868. 


(1) 17 C. 809 = 17 I. A. 67. 
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[82] SsotioQ 33 of bhe Aot of 1859 declares that do sale for arrears of 
revenue made afber the passing of the Act “shall be annulled by a Court of 
Justice, except upon the ground of its having been made contrary to the 
provisions of the Aot, and then only on proof that the plaintiff has sustain- 
ed substantial injury by reason of the irregularity complained of, and no 
such sale shall be annulled upon such ground unless such ground shall 
have been declared and specified in an appeal made to the Commissioner 
under s. 25. ” and it goes on to declare that no suit to annul any sale 
made under the Acs shall be received by any Court of Justice unless it 
shall be instituted within one year from the date of the sale becoming 
final and conclusive. 

There are no doubt some provisions and some expressions in these 
sections which appear to favour the view presented by the learned counsel 
tor the respondents. Their Lordships cannot help being struck by the 
difference between the times allowed for an appeal to the Commissioner 
and the time allowed for the institution of a suit to set the sale aside. 
The periods of 15 days and 10 days mentioned in s. 25 are extended 
by Bengal Act VII of 1868 to 60 days and 45 d lys respectively. So that 
the difference is not quite so marked now. But the difficulty remains. 
Why should a whole year be allowed for the institution of a suit to set 
aside a sale for arrears of revenue, if the plaintiff in all cases is to be 
confined to the grounds of objection declared and specified in an appeal 
made to the Commissioner, and the suit therefore is in reality nothing 
but an appeal from the Commissioner’s order? Then the direction in 
8. 25 bo the effect that tbeCommissioner may annul any sale “ which shall 
appear to him not to have been conducted according bo the provisions of 
this Aot.” seems to point rather to an irregularity in the conduct of the 
sale than to a sal^ in contravention of some express provision of the Act. 
The reference to “ irregularity ” in s. 33 is even stronger, for it seems to 
imoly that in every case to which that section applies, the complaint 
must be a complaint on the score of irregularity. 

Giving, however, full weight to the!?e considerations, their Lordships, 
having regard to the scheme of the Act and the express direction contained 
in s. 33, are of opinion that in every case [83] where a sale for 
arrears of revenue is impeached as being “ contrary bo the provisions ” of 
Act SI of 1859, no grounds of objection are open to the plainbid which 
have nob been declared and specified in an appeal to the Commissioner. 

In the opinion of their Lordships a sale is a sale made under the 
Act XI of 1859 within the meaning of that Act, when it is a sale for 
arrears of Government revenue, held by the Collector or other officer 
authorized to hold sales under the Act. although it may be concrary to 
the provisions of the Act either by reason of some irregularity in pub- 
lishing or conducting the sale, or in consequence of some express 
provision for exemption having been directly contravened. 

As regards the reference to irregularity in s. 33 upon which tbe argu- 
ment mainly turned, it is to be observed that the particular sentence in 
which it occurs — “ and then only on proof that the plaintiff has sustained 
substantial injury by reason of the irregularity comolaiaed of ” — is not 
to be found in the earlier Acts of 1841 and 1845. It seems to have been 
borrowed, without perhaps sufficient consideration, from the Code of 
Civil Procedure (Aot VIII of 1859), which was before the Legislature 
at tbe same time as Aot XI. Without that sentence the arguments on 
behalf of the respondents would have been deprived of much of their 
force. It is difficult to suppose that tbe introduction of that sentence into 
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the Act 0(1859 could have been intended to have the effeeb of eteludina 
Irom s. 33 all cases of illegality as distinguished from irregularity 

Their Lordships desire to add that in their opinion it would have beeA 
most unfortunate if they had been compelled to adopt the construction 
placed upon the Act by the Courts in India. Sales for arrears of revenue 
are or constant occurrence : anything which impairs the Security of 
purchasers at those sales bends bo lower the price of the estates put up 
tor sale. It is therefore of the utmost importance in the interest of the 
revenue-paying population of India that all Questions that can arise as to 
the validity of a sale for arrears of revenue should be determined speedily, 
and that when the sale has once been confirmed by the Commissidner 
the purchaser should not be exposed bo the danger of having his sale 
sec aside on new grounds* 

[84] One point remains to be noticed. It was contended thab that 
objection founded on s. 17 was in fact brought forward in the appeal to thd 
Oommissiouer, though not stated in the petition of appeal to him. This 
contention rests solely on a passage in the Comnjissioner’s judgment. He’ 
says, a petition has this day been put in, pleading that the estate was’ 
attached for arrears of road cess before the March kisb fell due, and that 
^therefore ought not to have been sold at this stage of the proceedings. 
However, this further plea cannot be admitted.” No other trace of this 
petition IS to be found in the record. It was nob referred to in the judg- 
ment on the appeal to the High Court. The learned Judges of the High 
Courb say If s. 33 does apply, then ib appears to us clear that the 
suit must fail, because the grounds now taken under ss. 5 and 17 of Act 
XI were not declared and specified as s. 33 requires in the appeal prefer- 
red to the Commissioner. Under these circumstances, Stssuming 
that in an appeal to the Commissioner the appellant is nob tied down 
to the grounds alleged in his petition, and that after the time for 
appealing has passed he may bring forward sound objections so long as 
an appeal on grounds that are unsound is pending, their Lordships would 
not be justified in also assuming that the petition to which the Commis- 
sioner alluded, if it was pub in by the plaintiffs, was pub in at a time wken 
it could have been taken into consideration. The inference seems bo bo 
that it was not presented until the proceedings were practically closed. 

In the result) therefore, their Lordships will humbly advise Het 
Majesty that this appeal should be allowed and the decrees of the Courts 
below reveled, and the suit dismissed. The respondents must pay the 
costs of this appeal aud the costs in the High Courb, and the plaintiffs 
must pay the costs of the appellant in the Court of the Subordinate Judgo* 

Appeal allowed. 

Solicitors for the appellant ; Messrs. Barrow and Bogers. 

Solicitors for the respondents, Biprodas Roy, Tarini Pershad Bhutta' 
charji. and Gurudas Roy : Messrs. T. L. Wilson d Go. 

Solicitor for the respondeot, Ramkishen Das Khettri : Mr. H. Sowton^ 



AQfi 



M. ZOHURUDDEEN V. M. NOOROODDEEN 


21 Gai. 86 


X.1 


21 C. 65* 1893 

[86] ORIGINAL CIVIL. Sep. 8, 

Before Mr. Justice Sale. Origina 

Mahommed Zohuruddeen y. Mahommbd Noorooddeen Ci^l. 

AND OTHERS.’*' [8lih September, 1893.] 2i C. 83. 


Attorney and client — Lien of attorney for costs — AvpUcation for costs to be paid out of 
money vi hands of Receiver in the suit— Regular suit— Practice-Attachment of 
money tn hands of Receiver in a suit—AUaeJnnent made without sanction of Court 

—Oivil Procedure Code (Act XlV of 1881). s. 272. 


on the amouQt io the hands of 
the Receiver of the Court to the credit of the piaintifi in a partition suit for the 
costs of tho sun which had been secured by the deposit with the attorneys of the 
tille-deedg of the plaintiff’s family dwelling-house which formed a portion of the 
property sold by tbe Receiver under the decree in the suit. Held, on an applica 
tion by the attorneys for payment to them of such costs, that tho lien could not 
be given effect to in summary proceedings of this nature, but should form the 
subject of a regular suit. Except in such a suit it is not the practice of the Court 
to make any order for payment of costs between an attorney and his client. i 

Domunv. Bmaum AUy{l) followed. ^ g 

An attachment of money io the hands of tho Receiver mado without previ^s 
permission or sanction of tho Court for such attachment is improper and 
irregular, and the Court will refuse to recognize it. 

Kahn v. Alii Mahomed Haji Umer (2) followed. 


[Cods.. 7 Bom.L.R. 547 (554J ; R., 27 B. 566 (560); 27 C. 269 (272) • 14 C L J «5^- 
15 C.W.N. 925-11 lud. Cas. 187 ; 19 lod. Cas. 859-232 P.L.R 1913=134 P 
W.R. 1913 = 93 P.R. 1913 ; D,, 25 C. 887 (891).] * 


This was aa application that certain money in tbe bands of the 
Receiver of the Court to tho credit of Mahommed Zohuruddeen. the plaint- 
iff in this suit, should be paid to the plaintiff’s attornevs to satisfy costs 
incurred by them in the course of the suit. The material facts which led 
to tbe application, as appeared from the affidavit of Mr. N. S. Watkins a 
member of the firm of attorneys acting for the plaintiff in the suit, which 

was filed in support of tho application, were as follows : 

The suit was instituted in 1888 for partition of the immoveable 
property of Mahommed Pak Aktar, deceased, and of certain immoveable 
properties comprising premises at Tallygunge in tbe [86] suburbs of 
Calcutta (being about 14 bighas and 10 cotbahs of land with buildings 
thereon) forming tho family dwelling-house of Mahommed Pak Aktar. 
Tbe defendants were Mahommed Noorooddeen. Zoohoora Begum, Woo- 
zeerunnissa Begum alias Moona Begum, widow of Mahommed Nassee- 
rooddeen, Azeemunnessa Bibee Kowar of Mahommed Pak Aktar 
Mahommed Roheemooddeen and Mahommed Nussurooddeen Hyder, the 
last two mentioned defendants being the sole surviving trustees of a 
settlement dated 29tb August 1863. The plaint referred to disputes which 
bad arisen between the heirs of Mahommed Pak Aktar with reference to 
the said trust property, and which had been referred to arbitration * 
but owing (as was alleged) to the action of Mahommed Noorooddeen’ 
the first defendant, the arbitrations had been infructuous ; and the plaint 
stated that by reason of such action on the part of Noorooddeen the costs 
of tbe arbitration had been unnecessarily incurred, and it therefore prayed 
that Noorooddeen might be ordered to pay all the costs of the arbitra- 
tioD proceedings, and that a Re ceiver might be appointed to take 

' Original Civil Suit No. 241 ol 1888. 

(1) 7 0. 401, j2) 16 B. 677. 
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charge of the estate pending the decision of the suit. By an order of 2nd 
July 1888 the Receiver of the High Court was appointed Receiver of the 
estate, and was put into possession of it including the family dwelling- 
house and premises. 

Both before and after the institution of the suit the plaintiff bad 
executed mortgages on his share of the property in favour of Surrut 
Chunder Mullick and Toolsey Das Pal, and an order dated 21sb August 
1890 was made in the suit, that the Receiver should be at liberty to carry 
out a certain contract referred to in the order, for the sale to one Nursing 
Chunder Mookerjee of a portion of the said property and to sell the rest of 
the property (which included the family dwelling-house and premises) 
either by public auction or private contract, and out of the sale-proceeds 
(after retaining his own commission, the cost of the sale and expenses of 
repairs, &c.} to pay the several mortgage debts due on the property 
according to their priority, and to invest the balance in Government 
securities to pay for the maintenance of the parties ; and it was also 
ordered that the costs of the mortgagees Surrut Chunder Mullick and 
Toolsey Das Pal and of mortgagees of shares of the estate other than that 
of the plaintiff, should be aided to the amount of their respective mortgage 
claims. 

[87] Under the above order the portion of the property including the 
family dwelling house was put up to auction on 10th February 1891, and 
the lot containing the family dwelling-house was purchased by the plaint- 
iff for Rs. 17,700 ; this sum was by an order dated 4fch June 1891 debited 
by the Receiver to the share of the plaintiff of the sale-proceeds of 
the whole estate of Mahommed Pak Aktar after payment of the charges 
and expenses mentioned in the order of the 21st August 1890, and it was 
ordered that if the plaintiff’s share were insufficient to pay the said pur- 
chase-money, the plaintiff should pay the deficiency to the Receiver. 
Mr. Farr, a member of the firm of Watkins and Company, bad acted m 
attorney for the plaintiff in the arbitration proceedings and in the suit, 
and a sum of about Rs. 13,000 was owing by the plaintiff to him as each 
attorney on account of out-of-pocket costs and legal charges, fees to the 
arbitrators, and other expenses incurred in the said proceedings and suit, the 
amount being subject to taxation ; and on 6th July 1891, by way of equitable 
mortgage in favour of Mr. Farr, the plaintiff deposited with him the title- 
deeds of the family dwelling-house and premises as security thereon for the 
payment of the sum due to him for costs, &c., and gave him au agreement 
to mortgage which was duly registered; he also executed in favour of 
Mr. Farr a promissory note for the ansount due with interest. On loth 
December 1891 a consent decree was made which (among other thing8)gave 
the plaintiff a certain share in the property of the late Mahommed 
Aktar, and ordered that the Receiver out of the funds in his hands sbonW 
in the first place pay the taxed costs of the respective parties to the so* 
and their respective attorneys, and should divide the residue of the sai 
funds into 70 equal parts and pay 26 of such parts (subject to tbe 
ment of the mortgages and certain other charges) to the plaintiff. \ ® 
consent decree also directed that all costs of the parties to the 
eluding all undisposed of or reserved coats, should be paid by the 
out of the funds in his hands as Receiver in the said suit. The 
the plaintiff in the sale-proceeds of the estate (after the 
charges on it) was insuffioieut for the payment of the Bs. jljg 

purchase-money of the family dwelling-house bought by the ^ 

deficiency amounting to about Rs. 9,200, which ought in terms of the lO 
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(88] of 4tih June 1891 to have been paid by tbe plaintiff to the Receiver, 1893 
but he failed to pay it when called on to do so, and consequently tbe Sep. 8. 

Receiver on 4th July 1893, under the conditions of sale on which the 

plaintiff had made the purchase, re-sold the family dwelling-house and Originai* 

premises on the plaintiff’s account, and it was purchased by one Rohim Civil 

Bux Ostagur for the sum of Rs. 17.900, which was paid by the purchaser — ’ 

to the Receiver, though no conveyance of the subject of the sale had at ® 

the date of this application been made to the purchaser. After paying 

■off the deficiency of Rs. 9,200, there remained in the hands of the 

Receiver as the balance of the sale-proceeds of the family dwelling-house 

and premises the sum of about Rs. 8,700. The costs and expenses 

secured by the deposit of title-deeds (exclusive of the plaintiff’s party 

and party costs of the suit for payment of which provision was made by 

the decree of 16th December 1891) amounted to about Rs. 10,246, the 

bills of costs for which had been lodged for taxation, but tbe taxation of 

all the bills had nob been completed. Mr. Farr left the firm of Watkins 

and Company on 31sb December 1890. and by deed of that date assigned 

all his right, title and interest under the equitable mortgage of 6th July 

1891 to that firm, who held the title-deeds of tbe family dwelling-house 

and premises by way of security- 

bn 26th August 1893 a prohibitory order issued from the Court of the 
Subordinate Judge of the 24-Parganaa, attaching on behalf of Mirza Ali 
Asgar, the execution creditor in a suit against the plaintiff Zohuruddeen in 
that Court, the sum in the hands of the Receiver to the credit of Zohurud- 
deen on account of the sale-proceeds of the estate of Mahommod Pak 
Aktar. 

It was also stated in the petition that Rohim Bux Ostagur having 
paid the purchase-money of the family dwelling-house, claimed to be enti- 
tled to have his purchase conveyed bo him free from incumbrances, 
including Messrs. Watkins and Company’s equitable mortgage of 6bh 
July 1891, and the petitioner stated that he was willing to execute a 
re-conveyauce of the family dwelling-house on having paid to him the 
sum of Rs. 8,700, tbe balance of the purchase-money of the family 
dwelling-house, but that the Receiver would not make such payment 
without an order of Court. 

[89] The plaintiff, Mirza Ali Asgar the attaching creditor, and Rohim 
Bux Ostagur the purchaser of tbe family dwelling-house from tbe Receiver 
on 4th July 1893, were, as well as the Receiver, served with notice of the 

application. 

Mr. P. O’Kirualy in support of the application, 

Mr. Mitter, for Mirza Ali Asgar. 

Mr. T. A. Apcar, for Rohim Bux Ostagur. 

The plaintiff appeared in person. 

The arguments sufficiently appear from the judgment. 

JUDGMENT. 

Sale, J. — This was an application made on behalf of the attorneys of 
the plaintiff in this suit for payment out to them of a sum of monev 
belonging to tbe plaintiff, now in the liands of the Receiver. 

The suit was for partition of various properties including the family 
dwelling-house at Tallygunge. Thera was in this suit originally a refer- 
ence to arbitration, which proved, infruotuous. Both in the suit and in 
oonnection with tbe arbitration proceedings Mr. Farr, an attorney of this 
.Uourt and a member of the firm of Watkins and Company, appears to have 
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supplied out-of-pocket costs, and also to have become entitled to costs for 
work done by himself. To secure the costs due to Mr. Farr, the plaintiff 
on the 6th of July 1891 deposited with him the title-deeds of the family 
dwelling-house. Previously by an order, dated 2l8t August 1890, the- 
Receiver was directed to sell all the immoveable properties. Under that 
order be sold the family dwelling-house to the plaintiff. By another 
order, dated the 4th June 1891, it was directed that the purchase-money 
for the dwelling-house be debited to the plaintiff’s share of the sale- 
proceeds of all the immoveable properties after payment thereout of 
certain prior charges, and that if the balance should not be sufficient for 
the payment in full of the purchase-money, the plaintiff should pay the 
amount of the deficiency. Then there was a consent decree, dated the 
16th July 1891, by which, amongst other things, the Receiver was 
directed to pay the costs of the present suit and divide the residue of the 
fund in his bands into 70 equal parts or shares, and to pay to the plaintiff 
the balance out of 26 of such parts or shares after payment thereout of 
what was due on two mortgages. 

£90] The result of the account made up under the order of the 4th of 
June 1891, was that there was a large balance due by the plaintiff which 
he was unable to pay. The Receiver then resold the family dwelling-bouse^ 
on account of the plaintiff, and after debiting him with the amount due by 
him for purchase-money, there remained in the bands of the Receiver a sum 
of Rs. 8,700 to credit of the plaintiff. It is in respect of this sum that 
Messrs. Watkins and Company claim a lien under the original deposit of 
title-deeds. It also appears that as regards the oosts due to them, both id 
respect of the arbitration proceedings and this suit, a part has been taxed and 
the rest is subject to taxation. The main question in the case is whether^ 
in an Application of the present character, it is open to me to make any 
order for payment. The matter is further complicated by the ciroanQ'^ 
stance that a creditor who obtained a decree in the Court of the 1st Subor* 
dinate Judge of Alipore has through the Calcutta Court of Small Causes^ 
issued execution and attached this fund in the hands of the Receiver by a 
prohibitory order. Notice was given bo this creditor, and he appeared on 
this application and objected to payment out of this money. The purchaser 
of the property on resale on account of the plaintiff also received notice of 
the application, and he appeared, but bis presence, it appears to me, is on* 
necessary, inasmuch as he oannot be affected by the order which is sought 
in this application by Messrs. Watkins and Company. The applioanba 
contend that, so far as the attachment by the mofussil creditor is concern* 
ed, it is irregular and improper, inasmuch as it was an attachment o 
money in the hands of the Receiver of this Court made without the leave 
or sanction of this Court, and upon that ground, it is said, it being » 
contempt to attach money in the hands of the Receiver without t e 
permission of this Court, that the attachment is not one that this Cour 

will recognize. , j. 

Mr. Mitter referred to the terms of s. 272 of the Code, and conton e 
that the attachment of money in the bands of the Receiver wa 
authorized in execution of decrees, and that, though the present at ao 
menb is an attachment before judgment, there is no 
point of principle between an attachment in execution and one 0 
decree. He contended under the terms of s. 272 that 
ment is authorized to be made by a [91] notice 
whose custody the property attached was, or to the public 
the custody of the property proposed to be attached, and tna 
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Beceiyer can be id no better position than the Court itself of which he is 
an officer. I think bhis argument overlooks an important distinction bo* 
cwoen the case of property which is in the custody of blie Court and that of 
property in the custody of a Beceiver appointed by the Court. ‘ Toe ap- 
pointment of a Keceiver operates as an injunction against the p irties, their 
agents and persons claiming under them, restraining them from interfering 
with the possession of the Receiver, except by permission of the Court. I 
think that the words of s. 272 were not intended to alter, and do not in 
fact alter, what has been the practice of this Court, which is to require that 
persons attaching property in the hands of the Receiver of this Court 
should previously obtain the permission and sanction of this Court, and to 
regard an attachment not so authorized as a breach of the injunction and 
therefore a contempt of Court. 

It is not suggested when a matter of this character has been brought 
to the notice of the Court, that the Court has ever recognized an attach- 
ment made without the permission of the Court. On the other hand, 
there are cases where it is pointed out that property in the hands of the 
Receiver is not liable to attachment without the sanction of the Court 
appointing the Receiver. The case of Kahn v. Alii Mahomed Haji Umer (1) 
lays down that this is the practice also in the High Court at Bombay. 
To that practice I propose bo adhere. I must therefore decline to recognize 
the attachment which has been issued by the Mofussil Court on bhis fund 
in the hands of the Receiver of this Court, inasmuch as it appears that no 
permission or sanction for such attachment was obtained from this Court. 

But the question still remains as to whether, on bhis present appli- 
cation, I ought bo make the order asked for. I do not think it is possible 
for me bo give effect to the lien claimed by Watkins and Co. That can only be 
done by suit. Nor is it open to me to make an order in a summary proceed- 
ing of this kind against a client in favour of his attorneys. That has been 
decided, as far as this Court is concerned, in the case oiDomunv. Emaum 
Ally (2), where [92] it was laid down that it was nob the practice to make 
an order for payment of costs between an attorney and his client except 
in a regular suit against the client. Bub it is to be remembered that the 
plaintiff, who appeared in person, while objecting to the payment of this 
fund to the attorneys, did nob dispute the deposit of title-deeds, or that 
the money was due bo the attorneys. I think the better course will be to 
give the applicants the opportunity of establishing their claim by suit, 
a,nd then of renewing this application if so advised. For that purpose the 
present application may stand over. 

The plaintiff appeared in person, and no question of costs arises as 
far as he is concerned. 

As regards the attaching creditor, I make no order as regards bis 
<} 08 ts either, nor do I make any order as regards Mr. Apcar’s client, the 
flubsequenb purchaser, who, as far as I can judge, need not have appeared. 

Attorneys for the applicant : Messrs. Watkins and Co. 

Attorney for the defendant : Baboo O. C. Ganguli. 


(1) 16 B. 577. 
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CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Mr. Justice Bampini. 


Rash Behari Das [Petitioner) v. Balgopal Singh 
[Opposite party).^ [4th Sapfcemher, 1893.] 

Judgment — Judgment of Appellate Court — Criminal Procedure Code {Act X of 1882)^ 
ss. 367 and 421— Appeal rejected without any reasons given. 

Aq Appellate Court on rejecting an appeal under the provisions of s. 421 of the 
Criminal Procedure Code need not give its reasons for the deoision. 

CF., 20 B. 540; 24 M. 534 = 2 Weir 473; 9 C.W.N. 623 (624); U.B.R. (1906), 2nd 
Qr. Cr. P.C.. p. 49 = 4 Cr, L.J. 284.]. 

On the complaint of one Balgopal Singh, Rash Behari Das, the peti- 
tioner, was charged by the Sub-Deputy Magistrate of Contai, [93] under 
s. 323, Penal Code, with the offence of voluntarily causiug hurt, towhiob 
charge the petitioner pleaded not guilty ; but the Sub-Deputy Magistrate 
found him guilty of the said offence and sentenced him to simple impri- 
sonment for three weeks and to pay a fine of Rs. 25 ; in default, further 
simple imprisonment for one week. 

Against this finding and sentence the petitioner preferred an appeal; 

and on the 2nd August 1893, the Magistrate of Midnapore rejected the 

appeal. The judgment of the appeal Court consisted merely of the words- 
appeal rejected.” 

Rash Behari Das filed a petition to the High Court, in which he 
prayed that the sentence might be set aside on the ground (among others)^ 
that the judgment of the Magistrate, dated 2nd August 1893, was bad in- 
law inasmuch as there was no judgment passed by him in accordance with 
law. 

Baboo Jagat Chandra Banerjee, for the petitioner. 

The Officiating Deputy Legal Remembrancer (Mr. Leitk)^ for tbn 
Crown. 

Baboo Jagat Chandra Banerjee. — Chapter XXVI of the Criminal 
Procedure Code relates to judgments in criminal cases. Section 367 has 
reference to judgments of Courts of first instance, and s. 424 to judgments 
of appellate Courts. It is clear from these two sections that judgments 
must contain reasons, and numerous decisions of this Court and of the" 
High Courts of Bombay and Allahabad have upheld that view: see 
Kamruddin Dai v. Sonatun Mandal (1); In the matter of the petition of 
Bam Das Maghi (2) ; In re Shivappa (3); and Queen-Empress v. Sargty 
bind Singh (4). Even in summary trials reasons must be given in the 
judgment, although no evideoce need be recorded, — see s. 263 of the 
Code. Now, the question is whether in a summary rejection of an ap* 
peal under s. 421 reasons need be given. It is submitted that it could 
never have been intended by the Legislature' that no reasons should be 
recorded when the Judge rejects an appeal summarily. [TeevelTAN^ 
J- — What is the meaning of those words “summarily reject”?] Those 

• Criminal Revision No. 503 of 1893, against the order passed by L. P. Shir^, 
Esq., District Magistrate of Midnapore, dated the 2nd August 1898, affinciog tM 
order passed by Baboo Narendra Kumar Ohowdhry, Sub-Deputy Magistrate of Oontair 
dated Slst July 1893. 

(1) 11 C. 449. 

(3) 15 B. 11. 
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(2) 13 G. 110. 

(4) 14 A. 243 (979. 973). 
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words mean rejection without sending for the [94] record. The next 
section, viz., s. 422, makes that meaning perfectly clear. It should 
be borne in mind that unless reasons are recorded, the accused is 
placed in a position of great disadvantage with regard to motions 
before the High Court in revision. The cases of Queen-Empress v. Ram 
Narain (1) and In the matter of the petition of Bala Suhbana (2), are in 
my favour. 

The Officiatimj Deputy hegal Remembrancer, for the Crown. — There 
is no appeal “ pending ” until the appeal has been admitted ; see s. 426. 
An appeal is not heard if rejected summarily ; see s. 422. There is a dis- 
tinction between a “ dismissal ” and “rejection;” as to the former, see 
ss. 421, 423 ; as to the latter, see ss. 421, 422. It is only when an ap- 
peal is heard that reasons need be given in the judgment. No judgment is 
needed in a summary rejection, and therefore no reasons are required. 
Section 424 deals with judgments of appellate Courts: surely that means 
judgments in appeals. It is submitted that there cannot be any 
judgment in an appeal which has not been heard or admitted, but 
has been summarily rejected. Section 430 contemplates “judgments” 
and “orders ” of appellate Courts ; it is submitted s. 421 involves an “order ” 
nob a “judgment.” Where the Legislature wants reasons to be recorded, 
it has carefully expressed that intention in clear terms — see ss. 213, 249, 
253, 257, 263, 264, 307 and 426. We find the berm “ judgment ” used in 
s. 249 for the first time in the Code, and it is there used in connection 
with judgments of acquittal and conviction. [Trevblyan, J. — Is there 
anything in the Code to show that there is to be a judgment when the 
appeal is heard?] No, not in express terms. [TREVELYAN, J. — Then that 
is an argument against you, for we know there must be a judgment in such 
a case. ] The word “judgment” is also used in ss. 338, 347, 404, 425, 537, 
548, and in Chap. XXVI. As to what is a judgment, and what it should Qon- 
tain, see 8. 367. Under s. 421 the points for determination are, 
whether the appeal is to be admitted, or. bo be rejected. The word- 

ing of the section itself supplies the reason for rejection, viz., that the 
Court “considers that there is not sufficient ground for interfering.” 
[Trevelyan, J. — Unless a judgment is given under s, 421, how are we to 
[95] know, without sending for the record, that the Judge has exercised 
a proper discretion in rejecting an appeal?] The same reasoning may be 
applied to a case under s. 422, where the Judge admits an appeal. It 
may be argued that the Judge must write a judgment when be admits an 
appeal. The words of s. 421 show that no judgment need be given. In 
case the High Court think it necessary to interfere, the original record 
containing the judgment of the first Court is available. The decisions in 
Baidya Nath Singh v. Muspratt (3) and yaco6 v. Adamson (4) were arrived 
at on the ground that it would be impossible for the High Court to act 
owing to want of material for acting : but that is not the case here. 

With regard to the cases cited, the case of Queen-Empress v. Ram 
Narain (1) is cot the judgment of a Divisional Bench ; it is the judgment 
of a single Judge. [Bampini, J. — In that judgment I do not understand 
Brodburst, J., to say that the Judge under s. 421 must write a judgment ; 
be merely says the Judge should give reasons.] That is so. The obser- 
vation, besides, is an obiter dictum. Moreover, if under s. 421 we take 
it that the summary rejection is only an order (audit is spoken of as an 

<1) 8 A. 614. (2) Weir’s Rep. 1009. 

(8) 14 0. 141. (4) 13 C. 272. 
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1893 *ih 0 above case), then no reasons need be given. The case of In 

BE^ 4 . the matter of the petition of Bala Suhhana ( 1 ) is in my favour. 

Crimtnat -d Baboo Jagat Ghandra Banerjee in reply : — The case of Queen-Empress 

T>i>TrTor ( 2 ) decides that “ reasons must be given” for the decision 

liE^lON. of the Judge, and the decision of the Judge is his judgment. [Rampini, 

210.92. “ it does not lay down that a judgment must be writt 0 n 4 ] 

^ udgment and decision ” are interchangeable terms, and the reasons 
given by the Judge for his decision form his judgment. 

The judgment of the Court (Trevelyan and Rampini, JJ.) was 
as follows : — 


JUDGMENT. 

The quodtion in this case is whether an anpellate Court, in rejeoting 
an appeal under the provisions of s. 421, Criminal Procedure Code, 
18 obliged to give a judgment containing the particulars enumerated 
in 8. 367 of the Code, or at any rate, [96] give reasons for its 
decision. In this case the Magistrate of Midnapore, acting as an appellate 
Court, has, in rejecting the appeal, simply recorded the words “appeal 
rejected. The question is an important one affecting a large number of 
tribunals in this country. So far as we know, this Court has always consi- 
dered that 8. 421 does not require a formal judgment of any description* 
There seems to be no reported or decided case on the subject in this Court. 
In a case of In the matter of the petition of Bala Suhbana (1), a Division 
Bench of the Madras High Court expressly held that do judgojeot was 
necessary. Mr. Justice Brodhurst, sitting as a Division Bench of the AUaha- 

Court, expressed an opinion that reasons, however concise, 
8h<^ld be given for rejecting an appeal under a. 421 [see Queen-Empress 
V. Ram Narain (2)J. The decision of this point was not absolutely neces- 
sary to Mr. Justice Brodhurst’s decision, but he expressed the opinion 
after argument of the question. We think that t)ie question really depends 
upon the meaning of the word “ summarily ” in s. 421 of the Code. In the 
absence of that word, there would seem from the Code to be no reason 
why a judgment is more required in a case where an appeal is heard and 
dismissed than in a case where it is rejected under s. 421, but the word 
summarily ” we think differentiates the cases. The word “ summarily '* 
ordinarily means in an informal manner and without the delay of formal 
proceedings. This, we think, would seem to show that the Judge was en- 
titled to reject the appeal without any formality at all ; therefore, without 
the formality of either a recorded judgment or reasons of any description. 
We think wo are supported in this conclusion by the construction which 
this Court has, as far as we know, ordinarily placed upon s. 421, and we 
see no reason to express any opinion which will have the effect of causing 
subordinate tribunals to depart from the practice which they have followed, 
at any rate in this Province, for some time. There is no other question 
ID the case. As far as the sentence is conoerned, it does not seem to be 
ezoessive. We discharge the rule. 

J. V. w. Buie discharged. 


(9) 8 A. 614. 


(1) Weir’a Rop. 1009. 


696 



X.] 


QUEEN-EMPRESS V. SUKEE RADR 


21 Gal. 98 


21 C. 97. 

[97] ORIGINAL CRIMINAL. 

Before Mr. Justice Pigot. 

Queen-Empress v. Sukee Raur and others.* 

[26th August, 1893.] 

Pflnai Code (4ci XIV of 1660), s. 372 — Letting to hire a girl under sixteen for immoral 
purpose for one occasion — Prosi»faiio?i for a course of life - Criminal Procedure 
Code (Act X of 1882). ss, 219. 226. 273. 

A young proslibute under 16 yoars of age was brought to a houso of assigna- 
tion by the aooused at the request of the oomplainant and for his supposed use 
on that one occasion, it not being contemplated that the girl should be sold or 
let out for a period of employment, or for tbe purpose of being employed by the 
oomplaiuant as a prostitute, or for the purpose of being disposed of by him for 
that course of life. Held, that such a letting out by the accused was not within 
tbe meaning of s. 372 of tbe Penal Code, which on the authorities contemplates 
a case of letting or hiring or other similar transaction by which the possession of 
a girl is obtained with the intention of employing her habitually for tbe purpose 
of indiscriminate sexual intercourse. 

Dotolath Bee v. Ali (1) followed. 

tP., Rat. Unr. Or. Cas. 962 ; R.. 11 C.P.Ii R. 6 (7).] 

On the 22od July 1893, certain persons M. and C., both belonging to 
the American Methodist Mission, went to a bouse in Free School Street 
and there saw one Gangaram Das (accused No. 3), who asked them if 
they required a girl ; whereupon M. asked the third accused if be knew 
what he was doing, and tbe accused replied that he knew what he was 
doing, and that this was his business ; he further said if he were paid 
Bs. 2 he would bring a girl. M. paid to tbe accused No. 3 two rupees and 
told him to bring a girl to the house at 4 P.M. M. and C. then went away 
and returned at 4 p.M. to the house ; they there found one Sukee Haur, 
Dinoo Das and Gangaram (the 1st, 2nd and 3rd accused respectively). 

The accused Nos. 2 and 3 then came up to M. and G. and said, ** we 
have brought thegirl.” The accused Nos. 2 and 3 represented to M. 
that accused No. 1 was the mother of the girl, and M. therefore asked them 
if be ought not to make the arrangement with her; they said “no;” M. did 
not speak to tbe first accused at all. Tbe [98] accused Nos. 2 and 3 then 
took M. into another room and there pointed out to him a girl named 
ProBunno alias Lukbi, seated on a bed. O. was then outside tbe room, 
but could see into it. They told M. that he could have the girl for an 
immoral purpose. M. then asked “ for how much” ; the accused Nos. 2 
and 3 said. “ According to time ; Rs. 5 for a short time and Rs. 50 if tbe 
girl is bought outright.” M. then paid to the accused No. 3 Bs. 5, and 
the latter banded the girl over to M. M took the child by the hand and 
placed her on a chair and told C to go out and change a note, C. went 
•out and brought in the police, who arrested the three accused. 

Tbe three accused were committed to the Sessions charged under 
a. 372 of the Penal Code, and also separately under s. 109 of that Code. 
After the commitment, but before trial, supplementary evidence was 
taken and sent up to the Sessions Court, which showed that the girl was 
at the outside 12 or 13. 

Tbe learned Sessions Judge (Mr. Justice Pigot) on perusal of the 
depositions, and before the commencement of tbe trial, was of opinion 

* CafiQ No. 6 of the 4th Sessions of 1893. 

(1) 6 M.H.O. 473. 
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1893 that the charge was unsustainable, and that the procedure laid down in 
ATOJJ6 8. 273 of the Criminal Procedure Code should be followed. 

Origin VL p ^ cl Standing Counsel (Mr. Fugh) admitted that Dowlath 

al Bee V. Shatk Ah (1) was against him ; but referred to Queen v. Nourian (2). 
CRIMINAL, and contended that the words “employed or used ” equally referred to 

21 C, 97 ^ employment or user as well to an habitual employment or user ; 

and asked that a charge of abetment of rape might be added. 


JUDGMENT. 

PiGOT, J . — In this case the prisoners are charged thus : — That Sukae 
Raur, Dinoo Das and Gungaram Das on or about the 22nd day of July 
1893, in Calcutta, let to hire, or otherwise disposed of, one Prosunno other- 
wise called Lukhi, a minor under the age of 16. to wit. of the age of 11 
years or thereabouts, with intent that she might be employed or used for 
the purpose of prostitution, or for an unlawful and immoral purpose, and 
thereby the said SukeeRaur, Dinoo Das and Gungaram Das committed 
offences punishable under s. 372 of the Indian Penal Code. 2nd/y— That 
[99J the aaid Sukee Raur, at or about the time and in the place afore- 
said, abetted the said Dinoo Das and Gungaram Das in committing the 
offence in the first charge mentioned, which offence was committed in 
consequence of such abetment, and thereby she, the said Sukee Raur, 
committed an offence punishable under ss. 109 and 372 of the Indian 
Penal Code. Zrdly — That the said Dinoo Das abetted the said Sukee 
Raur and Gungaram Das ; and 4^thly — That the aaid Gungaram Das 
abetted Sukee Raur and Dinoo Das. 

Under s. 273 of the Criminal Procedure Code, in trials before this 
Court, when it appears to the High Court, at any time before the com- 
mencement of the trial of a person charged, that any charge or any portion 
thereof is clearly unsustainable, the Judge may make on the charge an 
entry to that effect. Such entry shall have the effect of staying the pro- 
ceedings upon the charge or portion of the charge, “as the case may be.**^ 

Now upon the informations, I am clearly of opinion that an offence 
under s. 372 of the Indian Penal Code is not made out, and it becomes 
my duty, I think, to act upon that opinion, and to stay the proceedings 
by making an entry as contemplated by the section. Section 372, Indian 
Penal Code, under which this charge is made, and s. 373, relate to the 
same subject-matter ; that is to say, to the letting to hire, selling, or other- 
wise disposing of, any minor under the age of 16 years with a certain intent. 
The first of these two sections contemplates an offence committed by the- 
person who sells, lets to hire, or otherwise disposes of, any minor under 
the age of 16 years as aforesaid. Section 373 relates to the case of the 
person who buys, hires, or otherwise obtains possession of, any minor under 
the age of 16. 

Section 372 is in these words ; “Whoever sells, lets to hire, or otherwise 
disposes of, any minor under the age of 16 years with intent that such 
minor shall be employed or used for the purpose of prostitution or for any 
unlawful or immoral purpose, or knowing it to be likely that such mint^ 
will be employed or used for any such purpose, shall be punished with 
imprisonment of either description for a term which may extend to ten 
years.” Section 373 says, “ Whoever buys, hires, or otherwise obtain 
possession of, any minor under the age of 16 years with intent that 8U0& 
minor shall be employed or used for the purpose of prostituti on or for ftPy 

(1) 6 M. H. 0. 478. (2) 6 B.L.R, Ap. 34«14 W.R. Or. 39. 


698 



X.] 


QUEEN- EMPRESS V. SUKBE RAUR 


21 Cal. 101 


unlawful or immoral purpose, or knowing it to be likely that such 1893 

[100] minor will be employed or used for any such purpose shall be Aug. 26. 

punished, &o.” as in preceding section. 

Now, the mischief contemplated and against which these sections 
were framed to provide, is the selling or letting out or dedication of Criminal. 
minors for the purpose of prostitution or for any unlawful and immoral 21 * 0^97 
purposes as a course of life. This is the mischief which the section contem- * 

plates. Section 373 has been the subject of very careful consideration by 
the Madras High Court with reference to the nature of the offence which 
is contemplated by it, and which is common to it with s. 372. In that 
oskse, vt 2 ., thfib of Doiulath Bee v. Shaik Ali (1), a person was tried charging 
him that be obtained possession of one Dowlath Bee, a minor under the 
age of 16, namely of the age of ten years, with intent that she should be 
used for an unlawful and immoral purpose, that is to say, for the purpose of 
illicit intercourse, and he was charged with having thereby committed an 
offence under s. 373 of the Indian Penal Code. Chief .Tustice Scotland 
tried the case and referred it to the Court for oninion, and stated that be 
was inclined to the opinion that the section applied only to a case of buying 
and hiring or other similar transaction by which the possession of a girl is 
obtained with the intention of employing or using her habitually for the 
purpose of indiscriminate sexual intercourse with man, or in some unlaw- 
ful and immoral course. Upon the case being heard by the Court, Chief 
Justice Scotland said that a very careful consideration of the section 
under which the prisoner had been found guilty had removed his doubts 
and confirmed the opinion he had formed before the trial as to “ its proper 
construction,” Ac. He said, “ To bring a case within the section, it is in 
my opinion essential to show that possession of the minor has been 
obtained under a distinct arrangement come to between the parties that the 
minor’s person should be for some time completely in the keeping and 
under the control and direction of the party having the possession, whether 
ostensibly for a proper purpose or not.” He goes on to say that the 
provisions as to the intent or knowledge of its being likely that such minor 
shall be employed or used for the purpose of prostitution or for any 
unlawful and immoral purpose, indicating plainly as it does “ an employ- 
ment or use of the minor at some time future to the obtaining of 
[101] possession,” is in bis mind strong to show that complete posses- 
sion and control, of the minor's person obtained by buying, hiring, or 
otherwise, with the intent or knowledge that, by the effect of such posses- 
sion and control the minor should or would afterwards be employed or 
used for either of the purposes stated, is what the section was iutended 
to make punishable as a crime. The provision, he says, appears to him 
to exclude the supposition that an obtaining of possession in the sense in 
which that expression is no doubt sometimes used, of merely having sexual 
connection with a woman, could have been in the contemplation of the 
framers of the section. He then goes on to say, referring still to the pur- 
poses of the section : — “ With respect to the further point of the meaning 
of the words* for the purpose of prostitution,’ which it has been necessary 
to consider in deciding this case, I have a clear opinion. Acts of impro- 
per sexual intercourse are acts of prostitution in one strict sense of the 
term. But proof of more than that, I think, is required. The ordinary 
and commonly understood meaning of the word ‘prostitution’ is the offering 
of the person for promiscuous sexual interconrse with men. and that, I think, 


(1) 5 M.H.C. 473. 
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section, there being nothing in the 
AU^ 26 . coQtext opposed to it, but rather the contrary. The words ‘ employed or 

Original n !L confirmatory of that being the only meaning intended. 

CRiMiNAr ^ I T as a prostitute,’ no doubt 

ORIMINAL. could have arisen, and I see no indication that anything different was 

meant by the words ‘ for the purpose of prostitution.’ Further, it is a 

weighty consideration in support of this construction, as well as of that 

given to the first part of the section, that, if not right, there would be no 

stopping short of holding every man to be punishable under s. 373 who had 

casual sexual intercourse with a willing girl under the age of 16, capable 

of giving consent, or kept her as his mistress or concubine, even although 

the girl had been a common prostitute before he associated with her. 

buch an effect could not possibly have been intended.” The severity of 

the punishment provided by the section seems alone almost conclusive as to 
the justice of this opinion. 


In the case of the Queen v. Nourjan (1) cited by the learned Standing 
Counsel, Mr. Justice Jackson says that [102] “that which s. 372 
contemplates is the selling, letting to hire, or otherwise disposing of, any 
minor with intent that such minor should be employed as stated, that is to 
say, making her over to a person either in perpetuity or for a term for a 
consideration, or otherwise transferring the possession of a minor.” In 
that case the learned Judges differed. Mr. Justice Jackson found that 
there had been no disposar* by one prisoner and no ** obtaining posses- 
Sion” by the other. Mr. Justice Glover treated what he held to have 
been done as amounting to a “disposal” of the girl by the mother, and to 
obtaining possession” of her by the brothel-keeper, differing from bis 
colleague in this respect, but not in bolding that the purpose for which the 
disposal and the obtaining possession were committed, must, under the 
section, be the devoting of the girl to the practice of prostitution. 

Now. in this case what occurred was this, that the Reverend com- 
plainant, desiring to secure the punishment of the defendants under 
this section for the acts which, according to the informations, they 
avowed, communicated with the defendants, and as a result the girl» 
in this case a young prostitute, as she appears to be from the evidence, 
who lives with the accused No. 1, was brought by the accused No. 1 to 
the house of the accused No. 3 (as had been done for the use of another 
person on a previous occasion) for the use, as was supposed, of Mr. M. on 
that occasion, as a person who was desirous of having sexual intercourse 
with her. There was a talk apparentlv about a sale, and about a longer 
employment of the girl than merely for the one occasion, but it was 
only spoken of ; the girl was neither sold nor hired out for a period of 
employment, and it certainly was not in the contemplation of any on® 
that she should be sold or hired out for the purpose of being employed by 
the purchaser or hirer as a prostitute, or being disposed of by that person 
for that course of life. The only offence, if any, committed, was in 
bringing the girl to the bouse, in order that she might have an immoral 
interview with the supposed customer on that one occasion. For a 
short interview Rs. 5 was stated bo be the charge, and that was the snm 
paid. 

It appears to me quite clear that, upon the authorities quoted aboV8i 
the commission of an immoral act of sexual intercourse at an interview W 
brought about ia not in the contemplation of the section, and that had the 


(1) 6 B.L.R. Ap. 34 = 14 W.R.Cf. 89. 
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aooused been put upon their trial, and [103] had all the evidence that 
appears upon the depositions been laid before the jury, I should have 
been bound to tell them that they could not convict upon that evidence 
under s. 372 ; and I say that, accepting the supposition that the evidence 
recently taken as to the age of the girl, of which there was none whatever 
upon the original depositions, can properly be incorporated under s. 219 
with the other depositions. 

I ana asked also to allow a charge of abetment of rape to be entered, 
founded, when counled with the Age of Consent Act, upon that addi- 
tional evidence — evidence which was taken only the day after the Sessions 
had commenced, and after I had drawn attention to the fact that the 
original depositions contained no evidence of age whatever. I do not 
think it would be right for mo to include a charge of abetment of rape, or 
under the circumstances to apply the evidence taken upon a charge under 
one section to a wholly different one. I therefore direct that an entry be 
made to the effect that the charge is unsustainable, and such an entry 
will have the effect that the proceedings will be stayed. The prisoners 
must be discharged from custody. 

Accused discharged. 

Solicitor for the Crown : The Government Solicitor (Mr. W. K. Eddis.) 

21 C. t03. 

APPELLATE CRIMINAL. 

Before Mr. Justice Prinsep and Mr, Justice Trevelyan. 

Murray [Appellant) v. The Queen-Empress [Respondent.)* 

(28th June, 1893.] 

Compounding offence — RequiiiUs for composition of offence valid in law— Criminal 
procedure Code (Act X of 1882), s. 345— Onu9 of proof — Wrongful restraint 
and confinement of coolies employed on tea garden. 

Where an aooused pewou alleges lhab an offenoe with which he ia charged 
baa been compouDded so as to take away the jurisdiotioa of the [104] CcimiDal 
Courts to try it. the onus is on him to show that there was a oomposition valid 
in law, 

M, a European Bcitisb subjeot charged with the compoundable offences of 
wrongful restraiot and wrongful coDfioement of coolies employed on a tea garden 
of wbioh he was the manager, pleaded that the Magistrate had no 
jurisdiction to try the cases as they had been compounded by the com- 
plainants. The alleged compromise consisted in a Bengali paper, signed by 
ihe ooolies, stating that they “made razinama ” (compromise) “ of the case of 
their own accord," and a paper in English signed by Af; these papers being 
given to the District Superintendent of Police, who bad investigated the com- 
plaints, and who stated that he asked the coolies as to the contents of the 
Bengali paper, and they said that they bad signed it voluntarily and stated its 
purport, and that one of them said in the presence of the others that it was as 
razinama. Q, one ot the ooolies, also wrote on the paper the words in Uriya, 

" I will not carry on the case." The Bengali paper was written by the darogah 
of the police station in the presence of M. The paper signed by M was as 
follows : — "I hereby agree with these Gan jam people that there shall be no legal 
proceedings of any kind taken against them with the exception of those who have 
not completed their agreements. Those wdose agreements have not been com- 
pleted, proceedings will be taken against them on 22nd May, if they have not 
returned to the garden before then." Neither of the papers were explained to 

* Oriminsl Appeal No. 468 of 1693, against the order passed by H, Boileau Esq, 
Deputy Commissioner of Jalpaiguri, dated the 7th of June 1693. ' 

701 


1893 

AUG. 26. 

Original 

Criminal. 

21 C. 97. 



21 Cal. 103 


INDIAN DECISIONS, NEW SBHIES 


[Yol. 


1893 

June 28, 

Appel- 

late 

Criminal 


21 C. 103 


intelligible to him, for though the Bengali paper was read 

PRINsep J.— The compounding of an ofianoe signifies that the 
\vhom the offence has been committed has received some «ati 
h^nSara “"J daairiag to abataio frl a proa” at[o^ 

served out the part of M to proceed against G, who had 

for the eogagei^ofc, and, therefore, there was no consideration 

nLr^r intX?n^ compound. Having regard, moreover, to the ignorance and 
fSi n »t was of vital importance for M to show what led to 

whichllfL'd instrumental to it. 

offence supposes an arrangement by 
Ho^of the ternfl^ and in the more u3uaT«cVptJ 

gratificatfoi f^r received some consideration or 

granncation for dropping the prosecution. Although the nrovisions of tht* 

whlotTthe Go^rt th® must be similar to that 

unless t . l agreement which is in iesue t and 

funnilti^^r/if influence of every kind and were 

ca led Trlnli 5 it would be impossible to give effect to a el 

of he to the fact that the writer 

partiLweTl^tl ^ not been called, and that the contracting 

laneua JIri wH^h ignorant coolies, strangers to the land, and to the 

some eduortirn tbe document was written, and on the other, a European of 
thrnoliof i? ^ clerk, and having also the assistance of 

contracUng. that G kuew what he was about and was fairly 

T>oundtt^T\h!’ ‘I*® circumstances no com- 
d«nH ?v, ®Sf«®e3With which Alwas charged, valid in law siioh as to 

deprive tbe Magistrate of jurisdiction to try them. tu aw snoo as 

[R., 14 Or.L.J. 292 (293) = I9 Ind. Gas. 948 = 6 S.L.R. 284.] 

Taa Manager of Bangamati 

wnfh h ’ to the North Sylhet Tea Company, was charged 

Ra°gamati wrongfully restrained Uriya coolies Gobindo and 
thereby committing an offence under s. 341, Penal Code, 

wrnnB .,n February 1892, at Bangamati, 

under s 342“pL":?ore. “onimitting an cflfeooe 

facts ware that on the 12th May 1893, several Uriya coolies who 
had been employed on the Bangamati Tea Estate, but were then working 
on Munglaas Tea Estate, came to Jalpaiguri with the manager of that 
garden, and lodged a written complaint. 

This complaint is signed by about 50 coolies. It was alleged in the 
^ 1 ^. number of Ganjam coolies had been recruited by 

Messrs. Finlay, Muir and Company, the Agents in Calcutta, and sent up 

or 1891. Agreements under Act XIII of 
looy had been taken from them, and they had been subjected to much 
ar 9 ip, having been forcibly detained within wire fences, and prevented 
rom aaving tbe garden. This petition was made over to the District 
hupermtendenb of Police for investigation, and he went to the spot, and 
Ills reporfc disclosed that Mr. Murray had been committing the oflfenoes 
under ss. 341 and 342, Penal Code, with which he was charged. 

accused pleaded not guilty, but also pleaded that the offences 
had been compounded by the following documents (Bxs. 1 and 2) which 
had been given to the District Superintendent of Police : — 

Exhibit 1.-— We, Gobind Uriya, Godai Uriya, Mukund Uriya, 
and Bonomali Uriya, who have brought a case against Mr. Murray* 
charging [106J him with wrongful assault, make razviamaot the case ot 
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oar owo aooord. We will nofc proceed with the case, and Mr. Murray 
also shall not be competent to institute any criminal suit against us. 

(Sd.) Mukundo Sardar (illegible). 

(Sd.) Bonomali (in Uriya). 

(Sd.) Godai Uriya (in Uriya). 

The loth May 1893. 

In the pen of Bharat Chundra Gupta (in Bengali) 
I will not carry on the case. I sign (in 
Uriya).” 

Exhirit 2. — "The North Sylhet Tea Company, Limited, Rangamati, 
15th May 1893. I hereby agree with these Ganjam people that there 
shall be no legal proceedings of any kind taken against them with the 
exception of those who have not completed their agreements. Those 
whose agreements have not been completed, proceedings will be taken 
against them on the 22nd May, if they have not returned to the garden 
before then. 

(Sd.) G. Murray.” 


As to the alleged compounding the Magistrate, the Deputy Commis- 
sioner of Jalpaiguri, observed in his judgment — 

" He also raised a plea that his case had been compounded by the 
four persons principally concerned out of Court when the police enquiry 
was going on. He relied on Exs. 1 and 2, and Mr. Gouldsbury’s evidence 
regarding them. He contended that it has been proved that Ex. 1 was 
voluntarily executed by the three persons whose names are attached ; 
that they admitted to the District Superintendent of Police that they were 
aware of the contents of the document. 

“ It seems to me that this plea will not hold good. Govindo and 
Mukundo before the Court emphatically deny that they ever agreed to 
abandon the case. It is to be noted, too, that Mukundo’s name as a 
matter of fact is not on the document, nor did be appear before 
Mr. Gouldsbury. The names areSalamdo Sardar, Bona Parel (? Bonomali), 
Godai, and the words in Uriya, 'mamlakuribu, hakim,' marked with blue 
pencil. Govindo in cross-examination said this was his signature. Also 
it is extremely doubtful if Govindo knew the contents of the document. 
Mr. Gouldsbury is not certain that it was read out and explained to him. 
It is written in Bengali, a language of which he is ignorant. The condi- 
tions or terms of the composition also are not such as the persons affected 
would have accepted, had they understood them. The terms are much 
as follows : — ‘ If you will cease from this prosecution, I (Mr. Murray) 
will nob prosecute you, but I will prosecute those coolies who do not 
return by 22od May. ’ 


" As a matter of fact Mr. Murray could not prosecute these men ; he 
had no grounds upon which to do so ; and it was grossly unfair to say to these 
[107] ignorant men, who have in a measure been his bondsmen for two 
years or more, I will nob prosecute you. On the other hand, they (the 
coolies) bad strong grounds on which to proceed against Mr. Murray, as is 
shown by the evidence on the record. 

“ I must say, however, that had the deed of composition been a fair 
one, giving mutual concessions which were understood and agreed to by 
both parties, I am nob at all sure but that the conbention of the learned 
counsel would have been successful. 

" Another point is whether the case having once commenced, a composi- 
tion entered into at a previous stage, and now denied by one of the parties 
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to it, could be put in so as to oust the jurisdicbioa of the Court. The law 
18 not clear on this question ; as matters are, I hold that the case has not 
been properly compounded. ” 

Eventually the Deouty Comtnisstooer found Mr. Murray guilty of 
offences under ss. 341 and 342, Penal Code, and sentenced him for the first 


Appel- 
late 

CBlMlNAl.,®ff‘^°<36 to a fine of Rs. 600, or in default to one month’s simple imprison- 
ment, and for the second offence to one month’s simple imprisonment. 

From this finding and sentence Mr. Murray appealed to the High 
Court on the following grounds : — 


21 C. 103. 


That the Deputy Commissioner ought to have held that Govindoand 
Mukundo, voluntarily and with full knowledge of its contents, signed a 
Bengali document agreeing to withdrawal! proceedings against the peti- 
tioner ; that the Deputy Commissioner ought to have held that Govindo 

and Mukundo had legally compounded the offences with which the petitioner 
was charged ; that the Deputy Commissioner ought to have held that the 
said comnosition of the said offences had the effect of an acquittal of the* 
petitioner in respect of the said offences ; that the Deputy Commissioner 
ought to have acquitted the petitioner, whereas he wrongfully convicted 
him, and that, having regard to the said composition, the Deputy Com- 
missioner ought to have held that he had no jurisdiction to call upon your 
petitioner to enter upon his defence. 

He also submitted that in any case the sentence passed upon him, 
having regard bo the circumstances of the case, was too severe. 

Mr. Henderson, for the appellant. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

Mr. Henderson , — The offences with which the appellant is charged are 
compoundable offences, and I submit that they have [108] beeu 
compounded : the Magistrate, therefore, bad no jurisdiction to try 
the case, and the conviction is bad in law. The composition took place 
outside the Court, and when the trial came on, the complainants denied 
baying made it, and the case went on. It is submitted that the compo- 
sition is a valid one : there is no evidence that the complainants com- 
pounded under threats or fear. (TREVELYAN, J. — There is another 
question whether compounding ” an offence under s. 214 of the 
Criminal Procedure Code does not mean receiving money : that is the 
meaning attached to it in England ; for instance, a man is charged 
with assault, and the complainant says, “ all right, I won’t prosecute 
you that does not amount to compounding, but if he receives money 
for not prosecuting, the case would be different.] I submit that a 
composition of an offence is a contract, and it may be entered 
without any money consideration. The Magistrate raised another point, 
whether an offence could be compounded out of Court. I conteod that a 
composition is a contract and may be made at any time ; no money con- 
sideration is necessary. It might happen that the prosecutor was a person 
of position and wealth, and in such a oase he would probably think it 
beneath his dignity to accept money. [Pbinsep, J, — It must be remem- 
bered that in consequence of the case of Regina v. Bahimat (1), s. 345 of 
the Criminal Procedure Code was enacted, and the proviso which was 
then appended to s. 214 was repealed.] An agreement to compound may 
bo made the subject of a civil suit. The point at issue here must be 
considered on the evidence of Mr. Gouldsbury and on the documents 
evidencing the composition (Exs. 1 and 2). 
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□ , contended that on 
complainants had been 

oompelled to execute the documents on which the allegation of the offences 

having been compounded was based, and he went into the evidence to show AppEL- 
that this was the case. 

JUDGMENTS. 

PRINSEF, J.— A very large number of coolies, more than 90 in num- 
ber, made a complaint, of a somewhat general character, [109] of various 
kinds o ill-treatment against the manager of the tea garden at Rangamabi 
in which they were under engagement to work. The Magistrate there- 
upon directed the District Supermtendent of Police to hold an ennuirv 
into these matters. The District Superintendent of Police accordinglv 
proceeded to the tea garden and reduced the statements of the principal 
parties complaining into definite form, disclosing complaints of wrongful 
restraint and wrongful confinement. On his report the Magistrate sum- 
moned a large number of persons, some of whom only attended and be 
eventually convicted George Murray, the manager of the tea garden of 
wrongful restraint and wrongful confinement, and he has sentenced him for 
the former offence to a fine of Rs. 500, or in default, to one month’s simnle 
imprisonment, and for the latter, to one month's simple imprisonment 

An appeal has been made direct to this Court by the accused George 
Murray, who is a European British subject. The learned Counsel who 
appears for the appellant does not attempt to object bo the findings of the 
Magistrate, or that they are not in accordance with uhe evidence Indeed 
the examination of the accused. George Murray, before the District 
Magistrate amounts to a confession on his part. Bub the learned 
Counsel contends that the Magistrate was without jurisdiction in- 
asmuch as the two persons Gobind and Mokuud, against whom the 
offences of which the accused has been convicted were committed had 
compounded those offences in the presence of the District Superintendent 
of Police after his investigation had been completed, the offences being 
compoundable under s. 345, Code of Criminal Procedure. The learned 
Counsel also contends that the sentences passed are inappropriate by reason 
of their severity. 

The District Magistrate, in convicting George Murray, the Manager 
of the Rangamati Tea Garden, has found that he wrongfully restrained the 
coolies employed in that garden by surrounding the lines in which they 
resided with a barbed wire fence of about 3 feet in height securing 
the exit from that enclosure by guards regularly posted. He has also 
found that under orders of the Manager, George Murray, Gobind one of 

the coolies, was for two or three days confined within a shed on the pre- 
mises. locked from the outside. The excuse alleged for such ill-treatment is 
the [110] absconding of a large number of coolies employed in this tea 
garden, and the necessity for preventing others also from running awav 
The evidence shows that practically the coolies employed on this tea 
garden were always in a state of duress. When off work they were kept 
within the guarded enclosure, and even when they were at work on the 
tea garden they were watched by guards. It appears even that they 
were not allowed freedom to go to the bazaar when not at work -- 
at least without special permission, and then only under certain con 
ditions. It is alleged that Gobind was arrested outside the premises' 
when, as he says, he was about to go to the bazaar. But. on the other 
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hand, ii« is stated that he was thea attamotiag to escape. Ha was 
taken before the Maiagar (Marriy), and andar Murray’s ordar he was 
looked UD in what is cilled the tin home, a shed about 10 feet by 10 
feet, for several days, The justifiGition a^.tempted for the conduct of 
the Manager is altogether unreasonable. H) apptrenbly arrogited to 
CRIMINAL, himself absolute control over the coohes employed on tho tea garden 

so long as the engagements which they had entered into to woik in 
the garden continued, in such a manner as completelv to deuriva them 
of any freedom of action, and he thus nracbically reduce 1 them for the 
term of their engagements to a state of slavery. Such conduct can- 
not be too strongly conlemned, and if, as it is suggested, it exists in other 
tea gardens, it must render the persons adopting it liable to the severe 
penalrms of the law. It is only under certain circumstances that the law 
(Act XXI of 1883) permits the emplover of labourers under engagements 
to work for a specified term who may ab'^cond from such service to arrest 
them, and even in that case, certain conditions are prescribed. Under no 
circums’ances is it justifiable to subject labourers to restraint against 
their declared wishes in order to prevent the possibility of escape. Ic is 
hardly necessary to add that the law does not permit any emoloyer of 
labourers under such engagement to subject them to confinement for any 
allege'] misconduct. The accuse! s'^^ates that he was not aware that he 
was acting contrary to Inw. Tnat is no valid excuse. It is to be observed 
that be is above 30 years of age, and bts been about six years in this 
management. So far, therefore, as to the severity of the sentence, we think 
that thf^re is nothing bo be said. We observe, however, that the sentence 
for [111] wrongful restraint under s. 341, Penal Code, so far as it directs 
that in default of payment of fine the accused shall suffer one month’s 
simple imprisonraeot, is excessive, being beyond the limit provided by 
law, viz., ooe week (see s. 65, Penal Cole). 

Great stress has also been lai'l on the delay in making this complaint. 
It appears that the petition was made to the Magistrate about one month 
after Gobind and Mokund had lefc the Rangamati tea garden, on expiry 
of their engagements, and that the confinement of Gobind, of which the 
Manager, George Murray, has been convicted, took place more than 
one year before that time. This delay is in our opinion sufficiently 
explained. In some measure it was due to the restraint to which 
the petitioners were subjected, and ic would seem that the more recent 
delay of one month in miking the cornpUint after the coolies had obtain- 
ed their freedom was due to their disinclination to press the matter until 
they had learnt that the manager was about to take proceedings in the 
Criminal C^urb against them. We have little doubt that the helpless 
condition of these ignorant coolies, who were in a strange part of India at a 
considerable distance from their homes and amongst strangers who spe»k 
a different vernacular, sufficiently explains the difficulties of their oositioo, 
their reluctance to complain, and ths delay in making any complaint of 
ill-treatment. 

It does not appear, nor is it even suggested, that they ever had a 
reasonable opportunity of complaining, and this is a matter of some sur- 
prise, I am under the imoression tnat under the orders of Government 
some system of inspection and supervision is in force. If I am misinform- 
ed, the facts elicited in this case show the necessity for some system oi 
periodicial inspection so as to give labourers, who may desire it, an opoor- 
tunity to bring such matters as are m ids the subject of trial in this oasfl 
to the notice of those whose duty it is to afford protection and redress. 
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It becomes necessary, therefore, to consider only whether Mokund 
and Gobmd, againab whom the otfencea were committed, did lawfully 
compound those offeoces so as to have deprived the Magistrate of jurisdic- 
bioa to hold this trial. No doubt the offences of which the auoellant 
has been convicted are offence's which [112] can be lawfully com- 
pounded by the person restrtined or cootined. Mr. Gouldsburv the 

District Superintendent of Police, states that a Bengali paper was ^iyen 

to him by three persons who had signed it. a fourth person whose name 
was atcached to it who, ha thinks was Bonomali. being absent ; that he 
asked these persons as to its contents in order to ascertain whether they 
had signed it voluntarily: that they stated that they had signed it volun- 
tarily and stated its purport ; that an English document was simultaneously 
given to him ; that Gobiod was one of the persons present, and that Mo- 
kund. tiie other coraplaiaaot in this case, was not present. He identifies 
these two papers which are on the record, and he states that, so far as be 
can remember, he had the Bengali document read out by a writer-ccn- 
stable, but his recollection is not certain. These papers were presented to 
Mr. Gouldsbury at Sioaobari, at some distance from the Rangaraati tea 
garden. He ad Is, that one of the men stated in the presence of the other 
that it was a razinama, that is, a compromise, Gobiod admits that be wrote 
some words at the foot of the Bengnli paper which was presented to 
Mr. Goul.isbury. These words are, “I will nob carry on the case.” He 
clearly referred by these words to the complaint which bad been made by 
him and which had just been under investigation by the Di.sr.rict Suuerin- 
tendent of Police. There can be no doubt, notwithstanding his equivoca- 
tion, that he was one of the persons who presented the paper to 
Mr. Gouldsbury. 

The compounding of an offence signifies that the person against whom 
the offence has been committed has received some gratification not 
necessarily of a pecuniary character, bo act as an inducement for his 
desiring to abstain from a prosecution, and the law (s. 345, Code of Criminal 
Procedure) provides that if the offence be compoundable. a composition 
shall have the effect of an acquittal. In the case before us it is for the 
accused, who raises an objection to the jurisdiction of the Magistrate, to 
show that there was a composition vahd in law. Here the alleged composi- 
tion is contained in the two papers given to the District Superintendent 
of Police. The Bengali paper purp:>rts to come from the complainant and 
other coolies, and it should be recollected that he cannot read or write 
Bengali. When Gobind gave evid mce a few days later to the Magistrate 
it seems dear that he had no [ll3] intention to withdraw his comnlaint* 
The question is, therefore— Do his acta to the District Superintendent of 
Police. Mr. G.^uldsbury, amount to the intimation of a compounding of 
the offence under investigation on his complaint so as to deprive the 
District Magistrate of jurisdiction to hold the trial? An act of compounding 
is different from the withdrawal of a complaint made to a Magistrate A 
withdrawal must be by intimation to the Magistrate holding the trial 
and is permissible only in a summms case, and the complainant is requir- 
ed in such a case to satisfy the Magistrate that there are suflSoient 
grounds for permitting him to withdraw it (s. 248, Code of Oriminal Pro- 
cedure). The offence of wrongful confinement is not a summons case but 
a warrant case, and the law does not provide for the withdrawal of such 
a case by the complainant, and the District Magistrate records that he is 
ignorant of Bengali. It is in the following terms: — (reads Ex. 1 21 
.■C. 106.) The last words “ I will not carry on the case ” are in the 
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1893 haadwi'iting of the complainanf; Gobind. They are written in Uriya, the 
June 28. words of tbe paper being in Bengali. 

English paper simultaneously presented is in the handwriting of 
APPEL* the accused Murray and signed by him. It is in the following terms* 
LATE —(reads Ex. 2, 21 C. 106). 

-Criminal. The District Magistrate finds — and we agree with him— that the 
01 r^Tno contents of the Bengali paper were not read out and explained by Mr. 
21 C. 103. Gouldsbury to Gobind s^o as to make them intelligible, for he records that 
Bengali is a language of which he, tbe complainant, is ignorant. It is 
not stated that the English paper was ever explained to Gobind. It is, 
therefore, impossible to find that the nature of the agreement under which 
the composition was settled was ever made intelligible to Gobind, who is- 
a rude and ignorant cooly coming from the Ganjam district on the further 
side of Orissa and within the Madras Presidency. It is also very remark* 
able that there is little or no evidence of the circumstances under which 
this agreement to compound was arrived at. The accused Murray in his 
examination states that the Bengali paper was written by the Damdin 
Darogah, that is, by the Police officer of the police station of the locality 
of the tea garden. Gobind’s examination shows that the accused Murray 
was then present. But in other respects there is no evidence, so that we 
have no means [114] of knowing what led to the alleged agreement, and 
how it was made or why the darogah was instrumental to it. Having re- 
gard to the ignorance and inferior intelligence of the cooly Gobind, this was 
of vital importance, and this the accused, if he relied on the compounding, 
was bound to show. The gratification alleged to induce Gobind to compound 
was a forbearance on tbe part of Murray to institute criminal proceedings, 
nob against him (for he had served out the time of his engagement), bat 
against other coolies who had absconded and had thus broken their engage- 
ments bo labour for the tea garden, provided that they returned to work by a 
particular date. It is nob easy to understand how such forbearance towards 
others of only a few days could have had such an infiuence on Gobind. 
We should certainly nob feel justified in accepting such uncertain and 
vague evidence to operate as barring the Courts of Justice to a person of 
the position and ignorance of the cooly Gobind, whose acceptance of their 
terms is contradicted, prosecuting his complaint without any hesitation a 
few days afterwards. It is impossible to accept the evidence on the record 
as sufficiently clear to satisfy us that there was a deliberate act of com- 
pounding on the part of Gobind, and we accordingly disallow this objec- 
tion. 

Tbe other complainant, Mokund, is not proved to have been one of 
those who were present before Mr. Gouldsbury. He states that he signed 
the Bengali paper because the sahib (Murray) told him to put his name tO’ 
it, but that it was not read to him ; and he adds that there was no talk of 
withdrawing the case. Therefore, so far as Mokund is concerned, it iff 
not proved that he ever consented to withdraw his complaint, and there 
is certainly nothing to show that he consented to any arrangement amount- 
ing to a composition. 

For these reasons I am of opinion that there is no compounding such 
as would deprive the Magistrate of jurisdiction. 

The sentence under s. 341 must be amended to one of fine of Es. 500, 
or in default to one week’s simple imprisonment. The other sentence is 
appropriate, and the appeals must be dismissed. , 3 

Trevelyan, J.— I agree with Mr. Justice Prinsep. On the question 
of composition it is for the accused to prove that the offence waff* 
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SES-‘‘rHr — 

implies that the prosecutor has received some coosideration or gratidca- 
fcion foi dropping the prosecution. Although the provisions of the Con 

iTtt thaarraogemcnrmust beslmn^^^ 

to that which the Court requires for the proof of anv agreement which 

IS m issue Unless it appears that the parties were free from influence 
of every kind and were fully aware of their respective rights it would 
be impossible to give effect to a so-called arrangement or composition 

In this case the person who drew out the document, namely Damdin 
Darogah. has not been called. The contracting nartios are, on the one 
side, ignorant coolies, strangers to the land and to the language in which 

the document IS written ; on the other, a European, probably of somreiTu 

nfZ’Pobf Th assistance 

Lrn^Ab Tl' document was drawn bv the 

darogah. The darogah has not been called. The omission to call him is 

to my mind a circumstance of the strongest suspicion. I cannot help 
thinking that if it had been possible that his evidence would have support- 
ed the story of a bona nde arrangement, he would have been called In 
making tnis observation I have regard to the fact that the on the 
Question IS on the accused. Where the burden is on the prosecution it 
IS rarely rignt to comment on the omission of the accused to call evidence. 
It 18 perfectly true that Gobmd has written on the paper that he will give 
up the prosecution. This by itself is not enough. We are in reality en- 
tirely in the dark as to the circumstances under which that document 
came to be written and it is contradicted by the tact that Gobind appeared 
soon after before the Magistrate and readily prosecuted his case 

.u Gouldsbury's evidence : but I do not think 

that Mr. Gouldsbury 3 evidence by any means shows that these men knew 
what they were about and were fairly contracting. Mr. Gouldsbury may 

have been satisfied as to this ; but it is for the Court to arrive at a eon- 
olusloo on this question. 

' I entirely agree in thinking that it has not bseo proved that there 
was any composition such as to exclude the jurisdiction of the Court. 

[ 116 ] The alternative sentence of imprisonment is. as Mr. Justice 

Prmsep has pointed out illegal. With that exception, I think that the 
punishment lonioted is by no means excessive. 

The Magistrate has taken into fair and full consideration all the oir- 
oumstances said to be in mitigation which were urged before him THa 
same arguments have been addressed to us. I cannot assume that the 
manager of a tea garden, aged 31 has so little education that he considers 
that he is entitled to treat his fellow-subjects like cattle, to let them eo 

and come only at his will, and at his pleasure to sentence them . - 

sonment. 

Mr. Murray has endeavoured to reduce his coolies to a state of sla 
very. He ought to have kuowu that slave- holding iu any form is repug- 
nant to every right-minded British subject. I do not think that there 
are any mitigating circumstances. I think the fact that ho used barbed 
wire for imprisoning these vvretched man much aggravates his case. The 

.eHeot, If not the object of using wire of this kind would be to injure coolies 
dirying 6o leave the coolie lines. «uuu«8 
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In my opinion ibis appeal should be dismissed. The circumstances 
of this case go to show the necessity for efficient inspection of tea gardens. 
It is intolerable that the accused should have been permitted without prO' 
secution to act as he bad done for so long a time. 

Appeal diemiseed. 


21 0. 103. 21 C. 116. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr, Justice Banerjee. 


Jugul Kissore Lal S[Ng Deo { PlaintiJ ) v , Kartic 
C auNDER Ghottopadhya and others \ Defendants ) * 

[26th July, 1892.] 

Parties— Suit by mortgagee aud sale in execution of mortgage decree-^ Qrant of putni by 
mortgagor — Pulnt'tar— Right of redemption— Notice— Constructive notice— Transfer 
of Property Act {IV of 1882}, 5S. 3 and 85. 

A mouzi, K, was mortgaged by D by bonds extending from 1867 to 1879, the 
last, bond of 5tih January 1879 iooluding tbe amounts borrowed on the Cil7) 
former bonds. On 7cb January 1372, whilst it was so under mortgage, tbe same 
mortgagor D executed bonds whereby be mortgaged K to tbe defendants, and in 
suits brought on the basis of those bonds, came to an amicable settlement with 
the defendants by which on 2Sth February 1979 he settled if in putni with 
them ; the bonus for the pufni going to satisfy tbe mortgage debts. lu 1685 » 
suit, to which tbe present defendants were not made parties, was brought by the 
mittgagees of the bond of 5th January 1879, and in execution of the decree iQ 
that suit, K was put up for sale and purchased by tbe piaintiS on 2lst June 1886. 
In a suit brought in 1890 against the defendants to set aside the putni and for 
khas possession ol K, it was found that the plaintifi had notice of the ^ufni. 
Held, that the defendants as putniiars had an interest in K within tbe meaning 
of 9. 85 of the Transfer of Property Act, and should therefore have been mads 
parties to tbe suit in 1385. and thereby given an opportunity of redeeming the 
mortgage on which that suit was brought. 

Kokil Singh V. Dull Chund (1) and Kasimunnissa Bibee v. Nilrctna Bose 
referred to. 

If not as pulnidars, they were entitled as second mortgagees to have ao 
opportunity of redeeming the prior mortgage and to be patties to that suit. Not 
having been parties, the plaintifi was not entitled to khas possession as against 
them. 

Nanack Chand v. Teluckiyc Koer (3), Dirgopal Lall v. Bolakee (4), and Baiha 
Pershad Misser v. Monohur Das (5) referred to, 

[F., 64 P.R. 1903=132 P.W.R. 1903; lOO.LJ. 352 = 20 lad. Gas. 195; Rel. on, 31 
C, 433 = 8 O W N. 408 ; R.. 29 A. 679 f63 1) =4 A.L.J. 703 = A. W.N. (1907) 327; 
17 C L.J. 209 = 16 Ind.Cas. 811 (814) ; 31 0. 737 ; 7 O.W.N. 11 ; D., 7 0.0. 949 
<245).J 

This was a suit for kbas possession of mouza Khandari after settioS 
aside a putni which Kartic Ghuoder Ghottopadhya (defeodant No. 1) 
the predecessors of the other defeodaots had obtained on 14ch Falgoon 138& 
(25bh February 1879) from Dhurm Singh, the former proprietor of the 
zamindari. 

For the purposes of this report the facts of tbe case and the con- 
tention of the parties sufficiently appear from the judgment of the High 
Court. 

• Appeal from Original Odoree No. 213 of 1891, against the decree of Bibit 
Brojendro CooAiar Seal, District Judge of Baokoora, dated the 20th of April 1391. 

(I) 5 O.L.R. 243. (2} 8 0. 79. (S) 6 0. 865 = 4 O L.B. 968. ^ 

(4) 5 0. 269. (6) 6 0. 317. 
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appena^n°° Dass and Baboo C/peiidro Chunder Bose, for the 

Biboo Saroda Churn Muter, for the respondents. 

(Pkinsep and Banerjee. JJ.) was as 

JUDGiMENT. 

This appeal arises out of a suit brought by the apnellant to recover 
kkas p.ssass.ou ot a mouza named Khan iari, included in [118] zamindari 
kisniat Saharjora. after setting aside a put7ii obtained bv defendant No 1 
and the predecessor of the remaining defendants, on the 14th Falsun 

I _ ' I y I ■ I proprietor of the zamindari 

The plaintitf in his plaint states that the late Dhurm Sing Baboo 

by a bond dated the 8th Assar 1269 (21st June 1862), mortgaged 

the said ktsmut Sahanora and another property to one Gadadhur Banei- 

jee assecurity^for a loan of Rs. 11,000; that on the 25th Cheyt 1278 

^bth April 1872) he again executed another bond in favour of the represen 

tatives of the said Gadadhur Banerjee for Rs. 8.000. being partly the 

balance due on the previous bond, and partly a fresh loan on the mortgage 

of the same properties ; that on the 22od Pous 1285 (5th January 1879) 

Bunwari Lai Sing, a representative of Dhurm Sing, executed a third 

mortgage bond m favour of the said representatives of Godadhur on 

the same security, for Che debt covered by the last-mentioned bond and 

other debts ; that m execution of the decree obtained on this third bond the 
mortgaged properties were put up to sale and purchased by the plaintiff on 
the 8th Assar 1293 (21st June 1886) ; that while the said zami^ndari wL 
thus under mortgage. Dhurm Sing mortgaged mouza Kbandari and another 
mouza to the defendants, or their predecassois, by three instalment bonds 
dated the 24dh Pous 1278 (7th January 1872). and upon suits being 
brought on the basis of these instalment bonds, the said Bunwari Lai 
Sing, representative of Dhurm Sing, made an amicable settlement with 
the defendants or their predecessors on the 14th Falgun 1285 (25th 
February 1879), whereby he settled mouza Kbandari io vutni with them 
the bonus for the pulni, Rs. 9,000. going to satisfy the mortga^e-debt • and 
that asthispM^nt was granted whilst mouza Kbandari was under mortage 
the plaintiff as purchaser in execution of the mortgage-decree is entitled to 
set It aside aod recover khas possession. 

The defendants in their written statement denied that any money 

was included in the bond of Chevt 
1278 (February 1872), and they urged that their bonds of Pous 1278 
(January 1872), were on account of a debt secured bv an earlier mortgage 
bond, dated 13th Assin 1267 (28th September 1860; ; that they were 
therefore, entitled to priority over [119] the mortgages set up by the 
plaintiff ; and that, as they were no parties to the suit which resulted in 
the decree in execution of which the plaintiff made bis purchase they were 
not bound by the auction sale, and the plaintiff was not entitled to recover 
khas possession as against them. 

Upon these pleadings the Oourt below framed several issues, and it 
has held that the mortgages set up by both parties are genuine and valid * 
that the defendants are entitled to priority by reason of the mortgage of 
1267 (1860) ; and that the plaintiff is not entitled to recover khas posses- 
sion. And it has further held that either as putnidars, or second mortgagees 
the defendants were entitled to be made parties in the suit brought bv 
the representatives of Godadhur Banerjee ; and that as they were not made 
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parties, they were not bound by the decree in that suit, or any proceedings 
decL”'®“* ®*80«‘>on of that 

Against that decision the plaintiff has preferred this appeal ; and it 

hoIdroTvff wrong in 

holding that the mortgages of the 24th Pons 1278 (7th January 1872) 

were OQ account of debt secured by the prior mortgage of 1267 (1860) ‘ 

the Court below was wrong in holding that the defendants 
T.fc 5/7 .1.^° parties to the suit brought by the Banerieesr 

fh« that the Court below ought in any case to have anportioned 

the mortgage-debt over mouza Khandari. and given the nlaintiff a decree 
for possessmn on default of the defendants to pay off the amount so 
apportioned instead of dismissing the suit altogether. 

_ If It had been necessary to decide the first point, then, notwithstand^* 
mg certain defects in the evidence noticed by the learned Judge below, 
we should, on the whole, have agreed with him in the conclusion he has 
arrive but in the view we take of the case upon the two remaining 
pom s, we think it unnecessary and undesirable to dispose of this question 
TfJu second point, we think the plaintiff must fail. 

fiQQ^t Banerjees brought their suit upon their mortgage 

v /, the defendants had been for some years in possession of the 
mouza, which was part of the mortgaged premises, as putnidars : and 
tbeir ^tnt was created in satisfaction of mortgages which, if [120] 
there had not been such satisfaction would, irrespective of the ques- 
tion of prmnty. have given them at least the position of second morfe- 
gagees. The Banerjees were, therefore, in our opinion, clearly bound to 
make the defendants parties to their suit, under s. 85 of the Transfer of 
roperty Act. As putnidars of part of the property comprised in the 
mortgage, they clearly had an interest in such property, within the mean- 
mg of that section, and were entitled to have an opportunity of redeeming. 
Ihis View is in accordance with the decisions of this Court in Kokil Singh 
V. Dull Gkund (1) and Kasimunnissa Bibee v. Nilratna Bose (2). And if 
&3 putnidars they were not necessary parties, it would clearly be inequit- 
able to bold that tbev were not entitled to fall back upon their position as 
second mortgagees, and claim the right to redeem the prior mortgage, if the 

putm, which went to satisfy the second mortgage, is to be held invalid as 
agaiDst the first mortgageo. 

It was contended by the learned vakil for the appellant that the 
Banerjees had no notice of the defendant’s interest as putnidars 
or second mortgagees at the date of their suit ; and that they were there- 
fore not bound to make the defendants parties to that suit. This argu- 
ment, in our opinion, has no force. The notice required by s. 85 of the 
iransfer of Property Act need not be actual notice but includes con- 
structive notice, as defined in s. 3 ; and seeing that the defendants had 
been in possession of the mouza iu dispute for some years before the date 
of the suit of the Banerjees, there can be no room for doubt that they 
had such constructive notice. 

Whether the defendants are prior mortgagees or not, they having 
obtained possession first are entitled to retain it as against the olaiutiff 
in this suit, see Nanack Ghand v. Teluckdye Koer (3), Dirgopal Bal^* 
Bolakee (4), and Radka Pershad Misser v. Monohur Das (5). 


(1) 6 O.L.R. 243, 
(4)6 0. 269. 


(2) 8 C. 79. 
(5) 6 0. 317 


(3)5 0. 965=4 O.L.R- 368. 


712 



DAMU SENAPATI v. SRIDHAR RAJWAR 


21 Cal 122 


think It sufeoieDt to say upon this point that the frame of the suit precludes 
the plaintiff from claiming the relief which he has asked us to "ive him 
now, and that the mere insertion of a general [121] praver clause in 
the plaint is not sufficient tor the purpose. Having regLd to the olid 

"th °'*i**’ terms of the several bonds that have been put 

in by the parties, we think the plaintiff has not placed before the Court 

sufficient materials to enable it to apportion the mortgage debt on the 
mouza in dispute. There is no sufficient evidence to satistr us as to 

how much of the mortgage debt covered bv the bond of 12G9 remained 

unpaid on the date of the bond of 1278. Nor is there any clear evTderce 

lemarn'd ‘^6 mouza now in dispute and the 

xemaiDder of the mortgaged properties are. 

The result, then, is that the appeal must be dismissed with costs. 

Appeal dismnscd. 

21 C. 121. 

CRIMINAL REVISION. 

Before Mr. Justice Prinsep, Mr. Justice O'Kinealy, and Mr. Justice 

Trevelyan. 

Damu Senapati and seven OTHERS {Petitioners) v. Sridhar 
Rajwar {Opposite party).* [17th August, 1893.] 

Criminal proceedings-Irregularity-Uagistrate passing sentence before finishing his 
judgment^Cnmmal Procedure Code {Act X of 1882). ss 365. 367 and 537. ^ 

A Magistrate od a charge of rioting passed sentence on the accused without 
delivering his judgment tn open Court, the judgment (one in course of befog 
written during the hearing of the case) being in fact not then completed The 
case went on appeal to the Sessions Judge, who dealing fully with the evidence 
taken before the Magistrate, confirmed the conviction and sentence 

Held, per PBINSEP and TREVELYAN. JJ.. that the judgment of the Magis 
t^rate was no^; one in accordance with the law as laid down in s 366 of the OrimTnal 
Procedure Code: but heW by Prinsep and O’KlNEaLY JJ (Trevptvaw T* 
dissenting) that the irregularity was one contemplated'by a. ^37 of the S^de’ 
of the^Lse!*”® occasioned any failure of justice, it did not necessitate a re trial 

[122J Per Trevelyan. J.-The case was more than one of mere “error 
omission or irregularity ’• within the meaning of a. 537 : the judgment hiving 
been irregularly arrived at and pronounced, there was no “ judgment” °o 
accordance with law. and therefore no fair trial to which every accused nersoS 
19 enttbled : the case ought therefore to be re-tried, 

[D.t 23 G. S02.] 

4 

The material facts of this case sufficiently appear from the petition 
filed .by the petitioners, which showed — 

1. That one Sridhar Rajwar, the complainant, lodged a complaint 
on the 8th April 1883 in the Chandra outoost, on the allegation that be 
yvent with five coolies, under orders of one Prankristo Dey, a gomastha of 
Messrs. Watson & Company, to ipanound the cattle which might have 
.entered the indigo fields belonging to the said Comoanv at Bailasal 
and Moutalah, where they were assaulted by a body of 40 to 60 people 
who rescued the cattle. ^ ’ 


- Criminal Revision No. 370 of 1893. against the order of J. Pratt Eso 
Judge of Midnapore, dated the 6th of June 1893. affirming the order ^MssedTJ 
Mr. ,M. A. Kadar, Deputy Magistrate of Midnapore, dated the 19th of May 1M3. ^ 
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AUQ^I? iftQ'-t o' on the 8th September 

Aua_ 17 , 1893. against Prankr.ato, the gomastha and tag^ddar. and Aran Pal and 

ObiMINAL by O^der of pL**nkrTt'°“%‘*'‘‘*' (orcibly dragged him oat of his housB 
Bevision q assaulted h.m and his brother. 

■ sent up by the police. investigated and eventually 

1891 X Magistrate of ilidnapore on the 12th May 

undm s r47%e'nal’r / b°.th sides, oonyieted your petitioners 

bv the ptLf without writing any judgment as eontemplated 

monih!- Pronedure Code, and sentenced them each to two 

Hooroua ‘'imnT' '“P77”®°t “°<i “ fine of Es. 25 ; in default, further 
s for^r directed under 

L Ifio tTk P°de, to execute each a personal recognizance of 

''®®P P®“® °ne year, or in default each to be simply 

imprisoned for one year. oiujpiy 

riicrva- couD tor-cH argo brought by your petitioner was 

fXmen? ^"nainal Procedure Code, without writing any 

ud^morn'' Magistrate declaring that ‘ there will bo no separate 

judgment, though subsequently be delivered oue. 

Ua. tbe trial held by the Deputy Magistrate was very irregu- 

lar and contrary to law. and sbo\ved a bias towards Messrs. Watson k 
Oompany s people, and ought therefore to have been set aside, as will 
wear fiom the affidavits of Damu Seoapati filed before the District 

Dai? application filed before the 
Deputy Magistrate, dated the 10th May 1893, attested copies whereof are 
annexed hereto* 

fhAH-l’- conv^ and aeutence passed by 

L fiP of Midnapore, your petitioners preferred an appeal 

to the Sessions Judge of that place who, for the reasons recorded in bis 
judgment dated fith June 1893 affirmed the said conviction and sentence. 

, ® petitioners submitted that the conviction and sentence 

ought to be set aside, and the High Court (Prinsep and TbevbIi- 
YAN, JJ.; made an order in the following terms : 

■ the record be sent for and a rule issue on the District Magis- 
trate to show cause why the conviction and sentence should not be set aside 
and such other order passed as to this Court may seem fit. on the ground 
that no judgment has been recorded in accordance with the law, and that 
m bindmg down petitioners to keep the peace, the Magistrate has nob 
exercised a proper discretion in respect of the term for which such 
recognizances have been required. Pending further orders of this Ooarb. 
the petitioners will be enlarged on bail. 

T Mr. K. B. Dutt, Baboo Debendra Nath Ghose, and Baboo 

Jogefih Chunder Dey, for petitioners. 

Mr. Garth and Baboo Bkoioany Churn Dutt, for the opposite party- 
Mr. /acAJsoTi : — Our allegation is that the Magistrate never listened 
^ the arguments of Counsel who aopeared for the accused ; whilst 
uouDsel was arguing, the Magistrate was writing out his judgment, and 
he actually pronounced judgment and sentenced the accused to various 
terms of imprisonment before he had finished writing the judgment, and 
before he had signed and dated the judgment, as required by law ; this is 
abundantly made out, not only by our affidavit, but also from the expUna- 
hon submitted to this Court by the Magistrate. Section 366 of the 
Criminal Procedure Code lays down the mode of delivering judgment, ftud 
s. 367 of the same Code states what the contents of a judgment are to 
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The provisions of these two sections are imperative, and non-compliance 
wth those provisions makes the whole trial irregular and absolutely illegal. 
iPRINSbP, J.— Was this objection taken on appeal?] The objection is 

taken in one of our grounds of appeal to the Judge. [Prin.SEP, J. The 

Judge on appeal deals fully with all tbe facts ot tbe case; bow. then, are 
you prejudiced by tbe irregularities youallege on the part of the Magistrate?] 
If the original trial is vitiated by the irregularities of which we complain, 
the appeal cannot put the matter in statu quo. We are entitled to a fair 
trial before the Court of first insiance. LTkevelyan. J. — I agree with you. 
If the Magistrate bad heard [124] the arguments of Counsel who aupeared 
for the accused, and had pronounced judgment after be had fully written 
it out, he might have acquitted the accused.] 

Mr. Garth, contra : — It is not state 1 that these objections wore urged 
before the Judge. The fact that the objections were taken in one of the 
grounds of appeal does nob necessarily mean that they were pressed at 
the hearing. The Magistrate does nod admit the allegations of tbe peti- 
tioners. [Trevelyan, J. — It is pretty clear that the ailogatioos are cor- 
rect.] In any case, s. 537 of the Criminal Procedure Code covers such a 
case. 

Mr. Jackson in reply Section 537 does nob cover all defects ; cer- 
tainly not defects in the procedure. It does not cover a case where there 
has been absolute illesjality. Queen- Empress y. Chandi Sinqh (1). It 

is clear there is a difference between acts of commission and acts of omis- 
sion. Section 537 might extend to the latter class of cases, but by no 
means to the former, where there has been an intentional disregard of the 
provisions of the law. See Queen-Empress v. Viraperumal (2). 

The Court (PatNSBP ati.i Trevelyan. JJ.) differed in opinion, and 
the case was referred to a third Judge (O’KineaLY, J.), who agreed with 
Prinsep, j. 

The following judgments were delivered : — 

JUDGMENTS. 

Prinsep, J. : — In this case the rule was granted on the ground that 
prima facie no proper judgment had been recorded in accordance with law 
by the Magistrate, raising tbe question whether in such a case a re-trial 
should be bad. 

It appears that a re-trial on a charge of rioting was conducted by the 
Magistrate at a somewhat unusual length, the prisoners being represented 
by Mr. K. B. Dutb, an advocate of this Court. Labe in the day, the trial 
being comoleted, the Magistrate proceeded bo deliver judgment. It is 
beyond doubt that at the time that he passed eeoteoce on the accused he 
bad nob, in accordance with law. delivered his judgment by pronouncing 
it in open Court. When Mr. K. B. Dutt asked leave bo read it, it was 
refused, but the judgment was read out to him by the Court Head-Cons- 
table under [125] the orders of the Magistrate. At the end of the judg- 
ment. under the signature of the Magistrate, there is a note recorded in 
the following terms “ At the request of the accused’s Counsel, the 
judgment has been read over to him, by order of the Court, by the Head- 
Gonsbablo, Babu Lai Sukul, as it was oeing written out. M. A. Kadar» 
Deputy Magistrate.” The explanation given by the Magistrate after the 
issue of the rule is not altogether consistent with this statement ; bub the 
terms of this note leave no doubt that when sentence was pronounced 
and the judgment was being read over by the Head-Constable under the 

(1) 14 O. 396. (2) 16 M. 105 (112, 113j. 
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CRIMINAL rained aad if the case had re- 

iiut the case did not remain in the Magistrate's Court 
An appeal was preferred to the Sessions Court 

which is°ulTand“c?,^ 'f'l''''' judgment of that Court, 

evidence ^ I thoroughly with the whole of the 

proceedings of the At 'r^ j ** objections taken to the 

judgment that t* 1 a-PPe^r, however, from that 

recorded bv the judgment was 

this eh. Jfi ° the argument is not certain. It is pointed out that 

efoL Judor“ T''" aPPoal presented to the Sss- 

aions Judge. I am not prepared to hold that because any objection mav 

of the argume'nrbefo°“ ?h '’««saaarily taken in the course 

tLt itU th T am I inclined to hold 

properly renresenLd T ^PP^“a‘P Court when the persons before it are 
atTe hesnnfnf h ’ ‘>’an to consider the arguments raised 

fn Idditfon to thos^® an appellate Court, 

tL pstf ion of ‘^also set out iu 

the petition of appeal, so as to enable any party affected bv its judgment 

not referred toln fh Raised in the petition of appeal which is 

Tatisfa^^ judgment delivered, and without showing to the 

Itthe hearing of^the^rppe^M 

TT" bbe iudgmenfcof the Sessions Judge on appeal that 

the mLn«r?n°wMT?i, Counsel for the appellants to 

the manner m which the trial was conducted, referring generally to the 

conduct of the Magistrate while evidence was being recorded All those 

litv should havfl^h allegations of unfairness and parbia- 

D 0 cb a seriousiy made upon such trivial materials in res- 

Nothine has h experience and unblemished reputation," 

Nothing has been said before us in respect of these remarks. 

fh« °°T y«“^aiQs for me to cousidor on this rule, whether. 

evidence on the record in the 
course of appeal, and the ooinioo of the Sessions Judge properly recorded 

IniTrrL^ f conviction of the anpallants by order of tho Magistrate. 

manner of recording or delivering his judgment by 
the pistrict Magistrate should be regarded as fatal to tbe trial so as to 
require a ro-tnal. It seems to me tbatsuoh an irregularity is one contem- 
plated by s. 537 of the Code of Criminal Procedure, and that in this case 
It has not occasioned any failure of justice. It is a matter of regret that 
uc ^ irregularity on the part of the Magistrate should have occurred at 
- aving regard to the lateness of the hour (which is stated to be 

which the proceedings were concluded, the Magistrate 
a better discretion if he had postponed the delivery 
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j^udgment until the toUowiDg day. Tlio iiragularity having, in my opinion, 
occasioned no failure of justice, I would discharge the rule. 

othei- point raise! in the rule was not made the subject of argu- 

with Trrvelv.vn, J.. the case must go to a third 
Judge to be appointed by the Chief Justice. 

• n Justice Prinsei- in think- 

ing that the JRdRment of the Deputy Magistrate was not pronounced in 
accoidanra with the lavy. There can be no doubt from the note appended 
by the Deputy Magistrate to his judgment that sentence was given 
before the judgment was completed. There is also no doubt, from the 
explanation of the Deputy Magistrate, that he was writing his judgment 
when the argument was goingon. It follows from this that ho did not 
as was his duty, attend to the argument of Counsel. Tho so-called iud^’ 
ment was theretoro not arrived at in the way provided by law, and, as the 
learned Deputy Magistrate came to the conclusion without attending to the 
arguments of Counsel, it follows that the trial before him was nob a fair one 

The question remains whether the action of tho Deputy Magistrate 
was set right by the fact that the appellate Court did its duty. I regret 
that on this question I am unable to agree in the conclusion arrived at bv 
my learned colleague. I think that the terms of s. 537, Criminal Procedure 

case. This is more bhau a case of a 
mere error, omission or irregularity " in the judgment or proceedings. 
In my opinion there has been no judgment in accordance with the 
law. As I understand a judgment.” it means the expression of 
the opinion of the Judge or Magistrate arrived at after due consideration 
of the evidence and of cho arguments. As the Magistrate was doing other 
things at the time, there can have been no due consideration of the argu 
ments. and the sentence seems to have been passed before, and nob after 
the consideration of the evidence. This course must in every case be 
unfair to an accused person. If it be unfair, it seems bo me that he must 
be prejudiced by it. In my opinion there is nob in substance much if anv 
difference between the circumstances of this case and a case where the 
Magistrate declines bo hear evidence or argument and sentences an accus- 
ed person. As I understand the law laid down in the Criminal Procedure 
Code, every accused person is entitled bo a fair and impartial trial and a 
judgment given in the way I have above suggested. A judgment ought 
to be given by a Magistrate who has had the witnesses before him. It is 

not sufficient that there be a judgment on paper evidence. In this case as 

there prebends [128] to be a judgment of the firnt Court dealing with the 
facta, the mischief is, I think, greater than if there had been no judgment 
at all. An appellate Court naturally, to a great extent, relies upon con 
elusions formed by Judges who have had the witnesses before them 
Where the judgment of the first Court is arrived at in a way which the law 
does nob recognize, the appellate Court is misled, and the appellant is the 
more prejudiced. 

If the fact that the appellate Court has tried the case rightly, gets rid 
of a defect in tho trial by the Court of first instance, it might equally be 
that a fair trial by the first Court would cure an unfair trial by tho 
appellate Court. I think that the accused is entitled to a fair trial bv 

In my opinion the conviction and sentence should be set aside and a 
new trial ordered. 


1893 

AUG. 17. 

Criminal 

Revision. 

21 0 . 121 . 
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Aua 17 n n ? petitioners were convicted by the 

Ai^^l7. Deputy Magistrate of Midniporo and sentenced; and in addition to that 

Criminal bound down to keep the peace. 

Revision appealed to the Sessions Judge ; and he, on the 5th of 

REVISION. June 1893, confirmed the coDvicbioQ and sentence of the Deputy Magis- 

21 0 121 

On the loth of June they applied to this Court, as a Court of Revision, 
and obtained the following rule. [After reading the rule (see 21 0.. p. 123 ) 

In order to understand this rule, it must be borne in mind that the 
petitioners asserted that the Deputy Magistrate bad convicted the prisoners 
before hearing the whole argument of the accused, and was writing his 
judgnoent during a portion of the argument. The rule, neither in terms 
nor m purport, refers to the trial which took place before the Court of 
bessions. Tnere would be some difficulty in setting aside the whole trial 
on the ground of irregularity m the Deputy Magistrate’s Court, without 
setting aside the order of the Court of Sessions ; but for this no rule was 
obtamed But apart from this, I think that the view taken of the case 
by Mr. JusncE Prinsep is correct. I admit the great force in the view 
put forward by Mr. Ju.sTiCE Trbvkltan in regard to the necessities of the 
Lode being complied with ; but. on the other hand. I am clearly of opinion 
thf^ the irregulirity m this case falls within [129] Chap. 95 of the Coda 
ofLrimmal Procedure, and that this Court is crecluded. by the terms of 
s. 637, from interfering with the orders of the Sessions Judge. 

The rule is therefore discharged. 


J. V. w. 


Hule discharged. 


21 C. 129. 

APPELLATE CIVIL. 

Before Mr. Justice a/acp/terso/i and Mr. Justice Banerjee. 


Hurry Ram and another i.Defend'ints) c. Nursingh Lal 

AND OTHERS {Piaintt§s) [10th May, 1893.] 

Bengal Tenancy Act (VIII of ia85). s. iQ^Ryot. definition of-Rigkt of occupancy- 
Occu,.ancy for horticultural purposes Statutory right, effect on, of repeal of Act 

Where a right of occupanov had been a'’auired under the old Tonanoy Aot 
Q- repealed bv the Bengal Teoanov Aot (VHI of 1885), 
Held, that apart from the provisions of s. 19 of the latter Aot. such right of 
occupancy was not forfeited by the repeal, tthfre being nothing in the new enact- 
ment to deprive any person of a statutory right which had been aotually acquirod* 

Sembte.—The deenition of “ ryot » in the B»ng*l Tenancy Act (Vfil of 1886) 
IS not exhaustive, and there is nothing in that definition which would exolade a 
person who had taken land for horticultural purposes. 

= ® O.W.N. 860; R.. 17 O.L.J. 411 (413) = 20 Ind. Oas. 333 

(333). J 

The facts of this case were as follows : — 

The plaintiffs and their ancestors were the tenure-holders of 3 bighafl 
10 cottahs of land in mouzah Madubun. p'=‘rgunaah Arrah, and h ad beflP 

•Appeal from Aopellate Decree No. 1039 of 1891, against the deoree of Baba 
Anbinash Chandra Mittra, Subordinate Judge of Shahabad, dated the 9th of Apnj 
1891, affirming the decree of Moulvie Ameer Ali, Muosif of Arrah, dated the 30th of, 
-June 1690. 
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ia possesgion for upwards of 6fty years. The land had always been used 
lor horticultural purposes. On the Uth of June ISSi the plaintiffs leased 
the land tenure to two under-tenants, and they hel I it under 

the plaintiffs till 1889. The defendants Nos. 2 and 3, the proprietors of 
^e mouzah endeavoured to enhance the rent, but wi(,hout^ success 
Eventually they gob up a collusive uotCah in the name of defendant No l’ 
who instituted criminal nroceedings against the plaintiffs’ ri30l two 
under-tenants, the skihni hDlders. Tne Criminal Court, holding tnat the 
case jnvolved a question of right, made an order placing the crol^s for the 
year 13b9 in the hands of a third pirty. on whose apnlication the crops 
wore m ide over to the defendant No. 1. and he with the aid of the 
proprietor of the vdlage book nossession of the siidland during the «gricul- 

n August 1889 the plaintiffs filed a 

suit to ba reinstate 1 and for mesne profits. Both the lower Courts passed 

a decree m favour of the plaintiffs, and from the decision of the lower 
appellate Court the defennants aopmlel to the High Court. 

Mr. M. L. Sandel, for the appellants. 

B ibu Saligram Sing, for the respondents. 

Mr. M. L Sandel :—Th6 main points in this case which have been 
wronaly considered by the Courts below are— 1st. there is nothina in the 
Bengal Tenancy Act (VIIE of 18S5) by which a parson who holds lands 
foraoy purpose other than that of cultivation can acquire in it aright 
of occupancy ; 2nd. the pUmtiffsare not ryots as defined in that Act - 3rd 
that as the plaintiffs are not ryots as defined by the Act. therefore s 19* 

which secures a right of occupaooy acquired by a rvob bafora the com- 
manoemant of the present Act. has no applicition bo them For these 
reasons the judgment of the lower Court should be reversed 

Babu Saligram Sing, for the respondents It is perfectlv clear that 

* 1 * i. * fc j - i_ k I i. I « ^ ^ ra 1 purposes, and there 

IS a distinct finding bo that eS-3ob-^Gkowdkri/ Khan v. Gonr Jana (1) In 

that case a ryot cleared jungle land and mide the land into an orchard 

In this case the land has alwavs bean used for an orchard Therefore if 

land could be held under the old Act for horticultural purposes, it certainly 

can be so held by virtue of s. 19 of the present Act. for s. 19 save “ that 

every ryot who immediately before the commencement of this Act has 

by operation of any enaotmeot a right of occupancy in any land shall 

when this Act comes into force have a right of occuoancv in that land.” 

[131] The judgment of the Court (MacPHERSONand Banebjee. JJ.) 
was as follows : — 

JUDGMENT. 
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In this case both the Courts have found that the plaintiffs have held 
this land for a period of about fifty years, and that they had acquired a 
right of occunanoy in it before the Tenancy Act of 1869 was repealed bv 
the present Act. 

It is contended that there is no provision in the present Act by which 
a person who holds land for any purpose other than that of cultivation 
can acquire in it a right of occupancy, bhvb the plaintiffs are not ryots as 
defined in the present Act, and that s. 19, which saves a right of occu- 
pancy acquired by a ryot before the commaocemenb of the present Act 
has DO application to the plaintiffs. ' 

In the first place we should be disposed to hold, apart altogether from 
the provisions of s. 19, that if a right of occupancy had been acquired 

(1) 2W.R. Act X. Rul. 40. 
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h ^ Tenancy Act, it is not forfeited by the repeal of that Act, 
there being nothing in the new enactment to denrive any person of a 
statutory right which had been actually acquired. It is unnecessary to 

purpose of this appeal; but we should also be dispLed 
to hold that there is nothing in the definition of a ryot in the present Act 
which would include a person wbo bad taken land for horticultural 
purposes. The definition is not, as the word primarily would denote an 

wilThrinf'^® ■“ tbe Act to indicate that it 
TulLra^ “tention of the Legislature to exclude from its operation horti- 
cultural land to which the provisions of the repealed Act had uniformly 
Deen Held to apply. 

fh coDtendod that both fche Courfcg below in holding that 

the plMntitfs possession continued up to 1295 have omitted to find in 

Tvo possession. The plaintiffs’ case is set out in para- 

g aph 4 of the plaint, that they held possession through under-tenants; 

Piaintirra’ possession was 
established, the lower Courts meant to find that it was established in the 
particular way set out by them. 

The appeal is dismissed with costs. 


Appeal dismissed. 


21 C. 132. 

[132] APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Gordon. 


Watson and Company {Plaintij^s) v. Srebkristo 
Bhdmick and others {Defendants) 

[2Qth June, 1893.1 

Bengal Tenancy Aci{VXlIof 1885).ss. 53. 153-Suii/or /irrears of rent-Dak when 
considered as rent— Appeal where subject-matter under value of Rs. 100 

by which rent is payable, it 
must be regarded as rent, t e., as part of what is lawfully payable in money for 

^th w b? the tenant ; and where there is a dispute 

with regard to such da* cess, the amount of rent is in dispute, and an appeal 

lies though the amount in dispute is less than Rs. 100, and notwithstanding 
the provisions of s. 163 of the Bengal Tenancy Act. 

A b®*®® of the locality, and not the usage between the parties. i» 
that contemplated by s. 53 of the Bengal Tenancy Act. 

Sira Lai Das v. AfolAura Mohun Roy (1) followed. 

CR.. 22 0. 680(684).] 


n t proprietors of a twelva-annas share in mouzab 

Gofurabad, sued the defendants for arrears of rent payable in four instal- 
ments according to the provisions of s, 53 of the Bengal Tenancy Act for 
the years 1296 and 1297 (1889 and 1890) and for cesses and dak cess. The 
da* cess was claimed under the contract by which the rent was payable. 
The defendants contended that they were nob bound to pay the rent in four 
instalments, and called one witness, who proved tha t it was the c ustom (as 

Ripj No. 1382 of 1892, against the decree ofA.0. 

Steinberg, Esq., Officiating District Judge of Rajshahye, dated the 6th of May 1899, 

S c.S'u Koylash Chunder Mozoomdar, Munsif of Natore, date*, 

the 26th of November 1891. 


(1) 16 C. 714. 
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betwecQ bhe landlord and tenant only) that the rent was payable annually. 1893 
They also contended that they were nob liable for bhe dak cess. June 20. 

The Munsif found that the defendants had failed to establish any 

local custom as regards the annual payment of the rent, and that therefore, Appel- 
uuder s. 53 of the Bengal Tenancy Act, the rent was payable in four equal LATE 

instalments. He further found that the defendants were bound to pay OlVIL 

the dak cess, and gave the plaintiff a decree with costs and interest at 

•6 per cent. 21 C. 132 . 


[133] On appeal the Judge reversed the Munsif’s finding on all 
points and disallowed the interest awarded. 

From this decision the plaintiffs appealed to bhe High Court. 

Babu Bhowamj Churn Dutt, for the appellants. 

Babu Bijkunto Nath Das, for the respondents. 

The judgment of the Court (Macpherson and Gordon. JJ.) was as 
follows: — 

JUDGMENT. 

A preliminary objection has been taken by the respondent that under 
8. 153 of the Bengal Tenancy Act no appeal lies in this case. The suit is to 
recover from the defendant rent due to the plaintiff, including cesses and 
dak tax, and the amount claimed is less than a hundred rupees. The dak 
cess is claimed under the contract by which the rent is payable : it is 
claimed practically as part of the rent, and according to the definition of 
that word as contained in the Bengal Tenancy Act, we think it must be 
regarded as rent, that is to say, as a part of what is lawfully payable in 
money for use and occupation of bhe land held by bhe tenant. The occupa- 
tion of the land was the consideration for bhe payment of the dak cess, 
and that being so, bhe amount of renc is in dispute, and this bakes the case 
out of the provision of s. 153, which in certain cases bars an appeal. 

The appellant contends, first, that the lower appellate Court was 
wrong in reversing the decree of bhe first Court and holding that the defend- 
ant was not bound to pay the dak cess under the agreement ; secondly, 
that it was wrong in reversing the decree of the first Court as to the in- 
stalments in which bhe rent was payable ; and thirdly, that it was wrong 
in reversing the first Court’s decree as to the interest payable. 

As regards the first point, we think that the lower appellate Court 
was right, that there was no contract bo pay the dak cess in particular, 
and that the mere fact that the defendant bad for a considerable number of 
years been paying it would nob render him liable bo pay it for all time, if 
he was nob legally bound bo do so. 

The decision of bhe lower appellate Court upon the other two points 
appears to us bo be clearly wrong. The first Court held that in the 
absence of any agreement or established custom the [134] rent must be 
paid in four instalments under the provisions of 3 . 53 of the Bengal Ten- 
ancy Act. It appears that only one witness spoke to the periods at which 
the rent bad been paid, and his statement was of a very ambiguous charac- 
fcar. The Judge, however, held on the strength of it that the whole rant 
was payable at bhe punya, but he does nob expressly find whether, being 
ao payable, it was payable in advance or in arrear, and the decree does 
nob throw any light on that question. Bub, however that may be, we think 
the Judge was entirely wrong in holding that the established usage was 
proved by what that witness stated. In the case of Bira Lai Das v. 
Mothura Mohun Boy (1) it was held that the established usage referred to 
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(1) 15 C. 714. 
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m s. o3 was not the usage between the parties, but the established usage 
of the locality ; and that is a point upon which the witness does not 
protess to speak. Under the circumstances, therefore, the Munsif was 
right m holding that in the absence of any proof of any agreement or 
established usage the rent was payable in four instalments in accordance 
with the nrovision.s of s. 53 of the Bengal Tenancy Act. 

_ As regards also the question of interest the Judge lias clearly made a 
mistake. The Munsif allowed interest from the date of the institution of 

the suit on the sum decreed as rent, and from the date of the decree on 

the total amount decreed. The Judge considers that when damages were 

awarded under s. 68, it was not competent to the first Court to allow any 

further sum as interest after the date of suit. By the proviso to 8.68 

interest is not to be decreed where damages are awarded ; bub we think chat 

the damages represent the sum which the plaintiff is allowed in lieu of 

interest up to the date of suit; and that the award does not interfere with 

the interest which under s. 68 may be allowed subsequent to that date. 

ceitainly it would not prevent tbe Court from allowing interest from the 
date of decree. 

result is that the decree of the District Judge will be amended 
by adding to it interest on the sum decreed as rent at the rate of six 
percent, per annum from the date of the institution of the suit up 
to the date of the decree, and interest on the total [135] amount decreed,. 

f', rate, from the date of the decree until payment, and by 

striking out therefrom the words. 


“ <3 5ti? 

I” 

We make no order as to costs. 

Decree varied. 

c. s. 


21 C, 135 <P.C.)=201. A. lM=t7 Ind. Jur. 533 = 6 Sar. P.C.J. 347 = Raflque and 

Jackson's P.C. No, 132. 

PRIVY COUNCIL. 

Present : 

Lord Hobhouse. Lord Macnaghten and Sir il. Couch. 

[Appeal and cross appeal from the Court of the Judicial Commissioner of 

Oudh.] 


SULEMAN Kadr {Defendant) v. Mehdi Begum Surreya Bahu 

{Plaintiff). 

[20th June and 8th July, 1893.] 

Mahoniedan law— Dower — Law in Oudh — Discretionary power of the Courts over th$ 
amount of dower— The Oudh Laws Act (XVIII of 1876), s. 5. 

In a suit by a wife for her dower the appellate Court altered tbe amount deor^ 
by tbe first Court, as a reasonable sum payable in lieu of an exoesaive one, wbiob 
the husband bad on the date of the marriage uomioally entered in a nikahnama 
as tbe wife’s dower. Both Courts acted under the Oudh Laws Act, XVIU.®* 
1876, 8.5. Tbe Judicial Committee having examined the grounds on wbioh 
each of tbe Courts had exercised its discretionary power, considered the reason 
given by tbe first Court to be sound and restored its deoree. 

£R., 9 Bern. L.R. 188 (198); 13 Ind. Gas. 73 = 62 R.L.R. 1912 = 34 P.W.E. 1912J 
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Appeal and cross appeal from a decree (lltb Juno 1889) of the 
Judicial Conoini^soner, varying a decree {28th March 1888) of the District 
Judge of Lucknow. 

This suit was brought hy the plaintiti now respondent and cross- 
appellant. against her husband who now appealed, for a decree for dower. 
The wife claimed ten laklis of rupees, frogethor witii ono year's arrears of an 
allowance of Rs. 150 raonthlv. She claimed also a decree entitling lier to 
payment of the same amount monthly during her life. Hotli Courts con- 
curred in reducing her claim for the ten lakh'j tolU. 25,000. Rut the 
Judicial Commissioner, besides decreeing to her that amount, decreed 
to he payable [136] monthly to her Rs. 150, which the District Judge 
liad refused to decree. Tbis diff erence in t!ie exercise of powers under 
the Oudli Laws Act, 1870, s. 5, by the Court of first instance and tiio 
apnellale Court, both, however, concurring as to the lump sum, gave vise 
to this appeal. 

The parties were Shias, and were of the former royal family of 
Oudh. On tho day of the marriage, 2nd August 1871, a nikahnama or 
marriage contract was executed, in which it was stated that the marriage 
had taken place in consideration of a dower of ton lakhs of rupees and 
Rs. 150 a month to he paid hy the husband to the wife ; the raonthlv sum 
being stated to be fixed for her daily expenses as part of the dower, and 
this payment was secured by a bond and mortgage. Until July 1886 the 
defendant continued to pay the Rs. 150 every month, and he also paid a 
further sura of Rs. 50 at tho same time. Then both allowances wero dis- 
continued and the husband and wife separated. Nothing more was paid. The 
plaint, filed 2nd August 1887, stated the marriage and agreement, claiming 
payment of ten lakhs and a decree for future monihly payments of the allow- 
ance. The defendant’s answer admitted the facts alleged. His defence as to 
the whole agreement for dower was that it was invalid for uncerto,inty, and 
that no amount exceeding Rs. 500 was recoverable: that the sum of ton 
lakhs had been entered in the agreement for mere ostentation and was not 
a substantial amount ever intended to bo paid. A further defence was 
that according to the custom of the ex-king’s family, dower could not be 
recovered during the life of the husband, and that the plaintiff having 
left him could not sue for it. He stated that his whole income was 
Rs. 2,933 by the month and that his personal estate was worth about 
Rs. 60.000. 
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Six issues were recorded which raised the questions whether the 
contract of dower was void for uncertainty : what was a reasonable dower 
with reference to the position of the parties: whether tho payments of 
Rs. 160 and Es. 50 were made under contract ; and lastly, whether the 
plaintiff had forfeited her rights. 

For the defence the evidence of witnesses was given who were mujta- 
/litZ or persons learned in the law oftheShias. They [137] stated that 
according to that law a dower made up of a fixed sum and a monthly 
allowance to the wife was void for uncertainty, as the two together formed 
a single dower, and the part consisting of the allowance was uncertain as 
it could not be known how long the recipient would live. Extracts from 
legal works of authority to the same effect were placed on the record. 

The District Judge in his judgment expressed the opinion that the 
dower was not invalid for ambiguity or uncertainty. .As to the wife’s 
refusal to live with her husband, the Judge considered that the law laid 
down in a former decision in Oudh, justified a wife in so doing until settle- 
ment of her claim for dower. As to the defendant’s means and resources 
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he accepted his evidence. He was of opinion that the sum stated to be 
the wife’s dower at the marriage was “plainly fixed for show.” He 
assigned to the plaintiff a lump sum of Rs. 25,000, in full discharge of all 
her claims for dower. Ho ordered money down as likely to prevent future 
I. trouble, giving no decree for future monthly payments. 

The plaintiff appealed from this decree on the ground that the whole 
dower ought to have been awarded ; that, if not, the sum of Rs. 25,000 was 
_ insufficient ; and that the Judge ought to have allowed the arrears claimed 
and future monthly payments of Rs. 150. 

The defendant filed objections to the decree, alleging that the Court 
. ought to have found that the dower was invalid, and that by the Maho- 
medan law no more than 500 drachmas (about Rs. 105) was payable. Ho 
also objected to the finding of the Judge as to the effect of the plaintiff’s 
refusal to live with her husband. 

The Judicial Commissioner affirmed the decree of the District Judge, 
but varied it by awarding a future monthly payment of Rs. 150 from the 
date of the decree. 

Mr. J. D. Mafj7ie, for the appellant, after referring to the nikah- 
nama of the 3rd August 1871 as of questionable validity to 
determine the dower, contended that on the facts found, the sum 
awarded by the Judicial Commissioner was not proportionate to 
the means of the defendant, and was therefore excessive. The 
[138] award of the first Court was the more correct of the two. It was 
questionable whether the law of the dower contemplated, or was applic- 
able to, a monthly allowance ; but there were other reasons why the sum 
of Rs. 25,000, as to which the Courts below had concurred, should not 
have received the addition made by the Judicial Commissioner. For even 
if dower was not forfeited by the wife’s withdrawal from her husband, 
the monthly allowance, being a personal gift for maintenance, must be 
regarded as no longer payable. He referred to the Oudh Laws Act, 1876, 
s. 5, a^d to Baillie's Digest of Mahomedan Law, Part II, Imamia Law, 
chap. V, and to part of the judgment in Miilka Do Alam Nawah Tajdar 
Bohoc V. Jehan Kadr (1). 

Mr. R. V. Doyne and Mr. A. J. S. Darwood, for the respondent and 
cross-appellant, argued that the Judicial Commissioner was right in hold- 
ing that there was no such ambiguity or uncertainty in the contract as to 
have invalidated it ; and that be was right in adding the monthly allowance 
to the lump sum awarded by the first Court. The discretion vested in 
the Court by the Oudh Laws Act, 1876, s. 5, applied to the monthly allow- 
ance as included in the contract of dower. The separation had no effect to 
deprive the wife of either her claim to the ready money, or to the allow- 
ance fixed in the nikahnama, the latter not being distinguishable from 
the former, but both constituting dower. For the respondent as a cross- 
appellant, it was insisted that both the monthly allowance and the 
Rs. 25,000 were insufficient, if due regard were paid, and effect given, to 
the wife’s real requirements and the husband’s position. His means were 
quite adequate to the wife’s claim, and he should have been ordered to 
pay the sum which he had admitted bo the customary in his family. 
two lakhs. The arrears also of the wife’s allowance should have been 
added in the decree 

Mr. J, D. Mayne replied. 


(1) 10 M.I.A. 262. 
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JUDGMENT. 

Afterwards, on tbe 8th July 1893, their Lordships’ judgment was 
delivered by 

Lord Hobhouse. — Tbe plaintiff in this suit is the wife of the de- 
fendant, and she sues to obtain tbe dower which on tbeir marriage be 
contracted to pay. Tbe defendant has in all tbe stages [139] of the 
litigation, until the argument at this Bar, contended on several grounds 
that he is not liable to pay any dower, but those defences have been over- 
ruled in tbe Courts below, and have rightly been abandoned on the 
argument of this appeal. There is cow no question except as regards the 
amount to be paid by the husband to tbe wife. 
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The marriage took place on the 2nd August 1871. On the 3rd two 347 = 
deeds were executed by the defendant. One written in Persian, declares Rafiqae & 
the contract completed. After a florid exordium, relating mainly to the Jackson’s 
excellence of the married state, it states that the defendant had, in consi- P.C. No. 132. 
deration of a marriage settlement and dower of the sum of 10 lakhs of 
rupees and Bs. 150 per mensem, brought within the net of perpetual marri- 
age the plaintiff, whose personal merits itextols in highly extravagant 
terms. The other deed, written in Urdu, is more business-like. It makes 
the same statement as to the amount of dower, and adds that the second 
item, viz., tbe annuity, is for the life time of tbe wife, and for the purposes 
of her personal expenses. And the defendant then goes on to mortgage a 
bond for Rs. 8,500 and his own dwelling-house valued at Rs. 20,000 by 
way of security for the annuity. 

The parties lived together till the year 1886, when the wife with- 
drew from her husband’s society. Legally speaking, her withdrawal has 
no effect on her claim to dower. Practically it led to a discontinuance of 
her annuity and to tbe present suit, in which she asks for a performance 
of the contract, and for the arrears of her annuity. 

It is so common a thing among Mabomedans in this part of the 
world to put into marriage contracts for dower sums far larger than the 
husband cau pay, or than the wife expects to receive, that Courts of Jus- 
tice are armed with large powers over that class oi contract. By the 
Oudh Laws Act, 1876, it is enacted : — 

“ Where the amount of dower stipulated for in any contract of 
dower by a Mahomedau is excessive with reference to the means of the 
husband, the entire sum provided in the contract shall not be awarded in 
any suit by decree in favour of the plaintiff, or by allowing it, by way 
of set-off lien or otherwise, to the defendant ; but the amount of the 
dower to be allowed by the Court shall be [150] reasonable with re- 
ference to tbe means of tbe husband and the status of tbe wife.” 


In this case tbe lady is of high status, being, as her husband is, a 
member of the Royal family of Oudh. But with respect to the means of 
the husband, it was found by the District Judge that they consisted of 
property worth Rs. 60,000 which was his absolutely, and of an income of 
Rs. 2,940 per mensem, which was his for his life. It further appears that 
• at the date of the marriage he had two married wives, and three 
temporarily married wives; and he must then have had some children, 
for in the year 1887 be had four sons, two daughters, and eight 
grandchildren. 

There is some evidence of bis having had other property at some 
time ; but it is clear enough that a contract by a man situated as tbe 
dafendaab was, to pay a million of rupees down, besides an annuity of 
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Rs. 1,800 a year for the lifo of his wife, is a mere piece of bravado, 
fSpent'' iDtauded for actual 

III the exercise of the discretion given him by law, and under the 

above stated circumstances, llie District Judge found that Rs. 2-0 000 was 

a reasonable sum to cover all demands by the wife. The plaintiff appealed 

tiom hi5 aeciee, aod tho defondaoc lodged objections. Erich party took 

tile same grounds before the Judicial Oommissionec as beioro tbe District 
J udge. 

^ The Judicial Comraissiooer found no evidence to show that the means 
01 tno husband wore any larger than the District Ju ige ha.l concluded. 

to grant the plaintill any larger sum in actual cash than 
^s. 2'j,0L)0. Eut he added, I do not however perceive why the lower Court 
has not granted the appellant the continuance of the monthly stipend of 
Ks. loO. which was expressly selected by the defendant as the moda in 
winch ho will always pay part of the plaintitf’s dower.” Aud he decided 
that the moutlily allowance of Rs. 150 ought, under all the circumstances 
of the caser to be also decreed to the plaintiff. From the decree so 
modified both parties have appealed to Her Majesty in Council. 

Their Lordships feel much difficulty in inrerterlng with the exerciseof 
a discretionary jurisdiction such as this. [HI] Nevertheli-ss, when tho 
first appellate Court has overruled the discretion of the primary Judge, 
and has altered his decree, an ulterior Court uot of apueal can hardly re- 
fuse to examine the grounds on which the alteration is made. Now, the 
Judicial Commissioner states that he could uot perceive whv the District 
Judge did not decree payment of the annuity. But the reason is to be 
found in the judgment of the District Judge, viz., that to give a lump sum 
is likely to avoid future trouble. Tiiafc is a reason whicn strikes their 
Lordships as having considerable weight, iloreover, it clearly shows that 
the District Judge was looking at the case as a whole, and was consider- 
ing what payment it was reasonable to substitute for the entire contract 
which could not take effect. The Judicial Commissioner also holds in 
one part of his judgment that the annuity is an integral part of the dower ; 
but when he comes to fix the reasonable amount, he separates the two 
items ; he makes a distinction between that part of the dower which was 
payable at once because no time was fixed, and that which was payable 
by monthly instalments ; and he thinks that the latter ought to be more 
specifically executed than tho former. It appears to their Lordships that the 
District Judge took the course indicated by the Statute, in considering 
whether the dower as a whole was excessive in reference to the means of the 
husband, and in considering what as a whole was a reasonable amount to be 
substituted. They are not intimating any general opinion against the 
award of an annuity in preference to, or in addition to, a sum down. Bach 
case must depend on its own circumstances. In this case, however, they 
do not find any expression of opinion on the part of the Judicial Commis- 
sioner, that, having regard to the defendanc's means, the District Judge had 
awarded too little. He does not address himself in terms to that questiou, he 
only states that the defendant had selected an annuity as a mode of P^V" 
ing part of the dower, and that he could not perceive why the Court had 
not decreed it. Certainly tho sum of Rs. 25,000 does not seem to bs » 
small sum for a mao to settle who has only Rs. 60,000 in absolute interesti 
and who had at the time of his marriage, and has now, many family 
obligations to answer out of his life income. But their Lordships ars 
notin a good position for [142} forming any opioioD of their own as 
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what is a reasonable amount. They prefer to maintain the decree of 
the District Judge because he seems to have addressed his mind most 
directly to that which the Oudh Act requires, and his reason seems to 
have been overlooked by the Judicial Commissioner. 

The result is that thev will humbly advise Her Majesty to reverse 
the decree of the Judicial Commissioner, to dismiss the plaintiff’s appeal 
to the Judicial Commissioner with costs, and to restore the decree of the 
District Judge. The plaintiff must pay the costs of these appeals. 

Appeal allowed. 

Cross-appeal dismissed. 

Solicitors for the appellant and cross respondeat : Messrs. Youmj, 
Jackson and Beard. 

Solicitors for the respondent and cross appellant: Messrs. Walker 
and Bow. 
c. B. 


21 C. 112 (P C ) =20 I A. 160=17 lod Jor. 576 = 6 Sar.P.C.J. 365. 

PRIVY COUNCIL. 

Present : 

Lord Biohhou.se, Lord ^lacnaghten and Sir B. Couch. 
[On appeal from the High Court at Calcutta.] 


Dakhina Mohan Roy {Plaintiff) v. Saroda Mohan Roy 
AND another {Defendants). [27th and 28th June and 

15th July, 1893.] 

Volunlaru pny^yienl— Money paid for benedl of anoth^.r —Payment of revenue by the 
claimant of an estate while temporarily hodling it under a decree in his favour, after- 
wards reversed^lAabUity of owner for money so paid for his benefit. 

Where a claimant having obtained possession of an estate undAr a decree in good 
faith, has paid the revenue and cesses (in default of which payment the estate 
would have boeu nold), although tbe decree may have been reversed afterwards, 
and he may have been deprived of possession, be nevertheless is entitled to be 
repaid the amount by his opponent, who benefits by it, provided that he has not 
realized, or failed through any fault of bis own to obtain, enough out of tbe rents 
and prufite during his possession to cover this expenditure. 

The plalntifi had paid revenue aod cesses in such a case ; Held, that on bis 
accounting for mesne profl'.s, aod all that be bad received, or might have received 
from tho estate, he should recover from the defendants, in whose favour the decree 
was ultimately made, the diSerance between his, the pUintiS's, piymeotsand 
receipts. 

rp 26 O 305 (310) ; 17 M. 351 (252) ; 13 O.L.J. 646 = 15 C.W.N. 332=9 Ind Gas. 219; 
7 M.ri J. 211 (212J; Appl., 36 0. 826 (829); R.. 26 A. 407 (421)= A W.N. (1904) 
74* 18 M. 359 (361, 363); 26 M. 686 (F.B.)= 13 M.L.J. 83 ; 30 M. 526 (527) = 17 
M.L J. 439*2 M.L-T.468; 15 O.L J. 167 « 169) = 16 C.W.N. 817 = 8 Ind. Gas. 77; 
6 OWN 83 (90) ; 11 Ind. Gas. 165 (159) ; 17 Ind. 0*3. 288 (289) = 16 0.0. 1 ; 10 
M LJ. 306 = 8 M.L.T. 395; 6 0 0. 343(850) : 11 0.0. 279 (284) ; 19 C.L J, 72 
(761=21 Ind Oas. 207 (209) = 18 C.W.N. 778 ; D , 6 O.LJ. 59 (61) ; 7 0,0. 146 
(146) ; 81 P.W.R* 1903 ; 18 Ind. Oas. 615 = 24 M.L.J. 30 = (19I3) M.W.N. 604.] 

[143] Appeal, by special leave, from a decree (9th February 1891) 
of the High Court, reversing a decree (I6th September 1889) of the Sub- 
ordinate Judge of Rangpur. 

This suit was brought by the appellant, the adopted son of Kali Mohan 
Roy who died in 1856, to recover from the defendants now respondents, 
Rs. 6,767 the amount of revenue and other public demands reooverablo 
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1893 ;n like manner, paid by the plaintiff to prevent a sale by the Collector^ 
Ju ly i s. in respect of an estate comprising four mehals in Eaogpur, on different 
Privy from Sepcember 1885 to September 1886, amounting with interest 

to Rs. 7,489. The plaintiff when he made this payment was in possession 

COUNCIL, of one of the mehals under a decree of the High Court, dated 25fch March 
21 C. 142 reversed by order of Her Majesty in Council dated 9feh 

(P.C.)= April 1886. The question on this appeal was whether he was entitled to- 

20 I. A. 160= above sum from the defendants, in whose favour the deerea 

47 Ind Jar stood, or as the High Court had held, was not so entitled 

576=6 * facts, which were not in dispute, were these : — 

Sar. P.C.J. Mohan Roy had two brothers, Tarini Mohan and Hari Mohan, 

366. before February 1836 were originally in joint and undivided 

possession with him of the four mehals, of which one bore the 
tauzi number 146. In 1836 a private partition between the brothers, 
took place, and they took among themselves separate possession of 
equal portions consisting of villages belonging to all the four mehals, 
on which the total Government revenue amounted to Rs. 31,155, which 
the brothers agreed to pay in equal third parts. But there was no collec- 
torate partition of the land or the revenue assessed upon it, either under 
Reg. IX of 1811 or any other revenue law relating to partition, so 
that the entirety of each mebal remained liable for the revenue upon 
each. On the deaths of Kali Mohan and Tairini Mohan, their respec- 
tive sons bad their names entered as proprietors of the shares of 
their fathers. The present question relates to half the share of Hari 
Mohan, who died in 1846 leaving two widows, to each of whom be gave 
power to adopt a son to him. Then the several adoptions of Saroda Mohan, 
one of the present defendants, which took place in 1853, and of Durga 
Mohan, father of the other defendant Jotendra Mohan, which took place 
in 1856, became the subject of litigation from [144] 1873 till 1886 : see 
Jagadamha Chaodkrani y. Ddkhina Mohan (1). Decrees were made in the 
High Court on the 25th March 1882 in favour of Dakhina the present 
plaintiff, and in favour of Tara Mohan Roy, son of Tarini, each for a two 
annas eight pie share in the estate, which had been Hari Mohan’s. Bub 
the defendants in those suits (who were also afterwards the present defend- 
ants, respondents) appealed to Her Majesty in Council. They did not, 
however, obtain an order from the High Court to stay proceedings in execu- 
tion meanwhile ; and Dakhina, as he was entitled to do, obtained an order 
under which be was put into possession of almost all of mehal No. 146, 
between the 30th July and the 16th August in 1885. In the end the High 
Court s decree of 25tb March 1882 was reversed by an order in Council, 
dated 9bh April 1886, and possession was restored to his opponents. The" 
next step concerned Dakhina alone. In 1887, after the order in Council of 
April 1886 had been enforced, a suit for the mesne profits of mehal Noi 146 
was brought by Saroda Mohan against Dakhina. It was then found as a 
fact by the Courts that in consequence of difficulties placed in his way by 
his opponents, Dakhina had only received a sum of Rs. 403 from the 
tenants, and that when the costs of collection had been deducted the profits 
were only Rs. 363 : and that during that time be had to pay on account of 
the Government revenue, kists or instalments due from September 1885 to 
September 1886, Rs, 4,82], and Rs. 946 for cesses anddaA; tax. 

The plaint (20bh September 1888) set forth the above, and the defence 
was, in effect, that the defendants were only liable in respect of revePh^ 


(1) 13 0. 308 = 13 L A, 84. 
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paid for that portion of mehal No. 146, of which they bad remained in 
possession ; and that payments, over and above Bs. 186, which covered 
what was due in respect of what they bad retained, had been made by 
the plaintiff for his own interests, and voluntarily, in respect of revenue- 
paying estate not then in the possession of the defendants. 

Issues were fixed that met all these points. 

The Subordinate Judge decreed in favour of the plaintiff. Ho con- 
sidered that the payments made by him, in respect of mehal No. 146, 
were not voluntary, but a necessity under the revenue [148] law to prevent 
sale for arrears, and that the payments were, in the end, for the benefit 
of the defendants, who, obtaining the estate, were bound to repay the 
sums, with interest from the dates of payment. 

The judgment of the First Court was reversed by a Division Bench 
(Tottenham and Trevelyan, JJ.) of the High Court. The Judges were 
of opinion that the plaintiff, during his period of possession, was a wrong- 
doer, and was not entitled to charge tbe defendants with payments made 
in his own interest at the time. Their judgment, as to the claim of tbe 
appellant, was as follows : — 

“ The suit was brought to recover Government revenue, cesses, and 
dak fund paid by the plaintiff when in possession of this property. 

‘‘The Subordinate Judge has given the plaintiff a decree for what he 
claims. The defendants admit that they are liable for a portion of this 
sum which was paid on account of lands of which they retained possession ; 
but they dispute any liability as to the rest. 

“ We think it quite clear that the plaintiff is not entitled to recover 
any outgoings in respect of lands wrongfully taken possession of by him. 
For a portion of the time he had nob even the excuse of having a decree 
in his favour. As far as the time which elapsed between the plaintiff’s 
getting possession and the Privy Council decree, we think it must also be 
taken that he was a wrong-doer. A person who is in possession under 
a decree which is subsequently set aside, is liable for mesne profits and 
cannot be said to be in rightful possession, and therefore is in wrongful 
possession. A person who is in wrongful possession is not entitled to 
recover sums paid on account of outgoings, although he may be able to use 
them for the purpose of reducing the mesne profits. This proposition is 
clear from Tiluck Chaiid v. Soudamini Dasi (1) and the other cases cited 
to us. The judgment of the Subordinate Judge is, therefore, we think, 
wrong, and should be altered, except so far as the property which remain- 
ed in the possession of the defendants is concerned. The decree will be 
for the sums admitted in the 4th paragraph of the written statement, viz., 
Hs. 200, with a proportionate amount of road cess and dak fund cess, 
also interest at 12 per cent, from date of payment to the date of decree of 
the Subordinate Judge (these amounts must be inserted in the decree), 
with interest on decree at 6 per cent, and proportionate costs. The 
defendants must also pay to the plaintiff proportionate costs of the suit 
and of this appeal in respect of the amount decreed. The plaintiff must 
pay 'to the defendants proportionate costs of suit and appeal in respect of 
amount disallowed.” 

][148] On this appeal 

Mr. B. V. Doyne. for the appellant, argued that tbe judgment of the 
High Court was erroneous in holding that the possession of tbe plaintiff, 
which bad been under the decree of tbe High Court of 25tb March 1882» 
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wag wrongfully taken by him. Me had remained in lawful possession until 

the decision of the High Court was reversed by the order of Her Majesty 

in Council of 9th Aoril ISSfi. There could be no more lawful title while 

% 

it lasted than the decree of the competent Court, the execution of which 
decree the defeiiiiauts had not applied to have stayed. It was not dis- 
puted that the nayment of revenue was necessary t:5 preserve the estate 
h*orn sale for default. Tberignts of tne owners of the four mehals, ante- 
cederiidy bo blio litigation which ensued upon the adootions, shows that 
revenue paid upon mehal No. 146 secure 1 the shares of others ; and though 
the payment by the plaintiff was Lnad3 at the time in his own interests, 
it operated to save the estare for the clefondants. 

It had been shown that the plaintiff, while in possession, had beau 
unable, in consequence of the defendants’ opposition, to get in the rents due, 
with the exception of a small amount. He referred to Tiluck Chandy. 
Soadamini D-isi (1); Gopzl Ghunder Chicchorbutty v. Oodoy Lall Dey (2); 
Binda Kuxr v. Bkoiida Djs (-3); and the Indian Contract Act, IX of 1872, 
s. 69. 

Mr. J. D.Mayne, for the respoadont, Saroda Mohan Roy, argued that 
it was not necessary, in order bo support the judgment of the High Oourtin 
its result, to insist upon the wrongfulness of the plaintiff’s possession. At 
the time when the payments were made the plaintiff believed himself to be 
making bliem on his own account. The revenue was a charge upon the 
mehal in the plaintiff's bands, and it was the e.state that bad to pay it. 
The plaintiff's ultimate disconnection with anv title to the estate did not 
involve the consequence that his payments of revenue were anything dif- 
ferent from discharges of obligations imposed upon the land, for which he 
in consequence of his temporary possession of it, was liable at the time* 
He was bound so to hoM [147] the esbite that, if he should not ultimately 
succeed in tbe litigation as to the adoptioos, he would be in a position to 
restore it. The claim of the plaintiff could not rest upon any implis'l 
contract. He referred to tbe cases above cited. 

Mr. R. V. Doyne was not called on to reply. 


JUDGMENT, 

Afterwards, on the 15th July 1893, their Lordships’ judgment waa 
delivered by 

Lord M.yONaghi’BN, — T he question in this case is a very short oofli 
and it is purely a question of law. 

In March 1832 the appellant obtained a decree from the High Court 

establishing his title as against the respondents to a revenue-paying estaw* 
In 1885 the appellant obtained possession of the estate in execution of the 
decree. 

The decree of the High Court was reversed by the judgment of t ® 
Privy Gjuncil in April 1886, and in the latter part of tbe same year 
respondents were replacal in possession of the estate in dispute. 

In the interval, while the appellant was in possession, the res^ 
pondents actively interfered with the tenants upon the estate, ^ 
consequence of their obstruction the aupellanb received only a 

sum on account of rents and profits. During the same period the app^^^ 

lant was called upon to pay, and did in fact pay, large sums for 
menb revenue and other charges assessed upon the estate, and reoov 
in the same manner as Government revenue. 


(l) 4 0. 566. 


(2) 10 W.R. 116, 


(3) 7 A. 660. 
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Tho Sabordiaate Judge held that, as the estate was preserved for the 
beoefit of the respondents by the payments which the appellant had made, 
he was entitled to recover from the respondents the difference between the 
amount so paid and the net amount of the rents and profits which he actu- 
ally received, and for which alone, owing to the conduct of the respondents, 
he was held accountable. That decision was reversed on appeal. The 
learned Judges of the High Court held that the appellant, though in posses- 
sion under the decree of the Court, was in “wrongful possession.” and they 
laid it down as a proposition of law of universal application that “a person 
who is in wrongful possession is not entitled to recover sums paid on account 
of [148] outgoings, although he may be able to use them for the purpose 
of reducing the mesne profits.” 

Even if the rule stated by the learned Judges admitted of no 
exception — a proposition which it would be difficult to maintain, having 
regard to the recent case of The Peruvian Guano Company v. Dreyfus 
Brothers (IJ in the House of Lords — it seems to be a somewhat strong 
thing to hold that the appellant when he paid the Government revenue 
was in wrongful possession of the estate. He was in rightful possession 
at the time. He was in possession under the authority of the highest 
Court in India. Nob only was he in rightful possession and acting in 
good faith, but the respondents were acting wrongfully in trying to 
deprive him of the fruits of his decree otherwise than by due process of 
law. 

The Government revenue represents that portion of the produce of 
the land which from time immemorial has been considered in eastern 
•countries to belong as of right to the sovereign power in the State. In 
India payment in kind has long since been commuted for a money pay- 
ment, which in some cases is fixed nermanently, and in others is liable to 
revision by periodical settlements. Sometimes tho Government revenue is 
spoken of as a quit-rent, sometimes as a land tax. But however it may 
be described, and however it may have been assessed, it is the first and 
paramount charge upon the land, and if default is made in payment, 
the estate is sold in a summary way. The Governinoot gives a clear title 
to the purchaser, and the land is lost for ever to the defaulting proprietor. 
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Now, it seems to their Lordships to be common justice that when a 
proprietor in good faith pending litigation makes the necessary payments 
for the preservation of the estate in dispute, and the estate is afterwards 
adjudged to his opponent, he should be recouped what be has so paid by 
the person who ultimately benefits by the payment, if he has failed through 
no fault of bis own to reimburse himself out of the rents. Of course he 
is bound to account for mesne profits, for all rents and profits which he 
has received, or which without wilful default he might have received. But 
if owing to circumstances beyond his control, and still more if in conse- 
.queoce of some wrongful conduct on the part of bis [149] opponent, be 
has received less than what he has had to pay for the preservation of the 
estate, it would seem to be in accordance with justice, equity, and good 
•coasoienoe — there being no specific rule to the contrary — that he should 
recover the difference on the final adjustment of accounts. The claim is 
in the nature of salvage ; and it is to be observed that the law relating to 
:8ales for arrears of Government revenue recognizes an equity to repayment 
•in the case of a person who not being proprietor pays the Government 
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revenue in good faifch to protect a claim which afterwards turns out to bo 
unfounded. 

Their Lordships will therefore humbly advise Her Majesty that the 
appeal ought to be allowed and the decree of the High Court reversed and 
the decree of the Subordinate Judge restored. The respondents will pay 
the costs of the appeal and the costa in the High Court. 

Appeal allowed. 

Solicitors for the appellant . Messrs. T.L. Wilson £ Co. 

Solicitors for the- respondent, Saroda Mohan Eoy: Messrs. Barrow 
JXogers^ 

C. B. 
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PRIVY COUNCIL. 

Present : 

Lord Uobhouse, Lord Macnaghten, and Sir R. Couch. 

[On appeal from the Chief Court of the Punjab.] 


Ghasiti [Under guardianship) and another {Defendants) v. 

UmraoJan and another {Plainti^s). 

Ghasiti {Under guardianship) and another {Defendants) v. 

Jaggu and another {Plaintiffs), 

[27th June and 22nd July, 1893.] 


Mahomedan Law—Custom—Succession to property 
recognizable by laio as customs^Immoral customs. 


among Kanchans — Practices not 


Among Mahomedan Kanchans. practices relating to thoir holding and inheri- 
tance of property having an immoral tendency, were not recognizable as customs. 

^ practices tending to promote prostitution, 

which the Mahomedan law reprobates and prohibits absolutely, would be 
contrary to the policy of that law. ^ 


Where property left by a female Ranohani, deceased, was claimed by her 
legitimate kindred, it was held that an “adoption.” so called, in conformity with 
those practices, had not operated to separate her from the family in which she 
was born. The mode in whioh her property had been acquired [160] was not 
the subject of the present question, which was only concerned with the right of 
personal succession to it; and that property was held to be distributable according 
to the rules of the Mahomedan law governing inbericaoce. 

[R., 37 B. 116 (120) = 14 Bom. L.R. U29=17 lod. Gas. 834 ; 17 Ind. Gas. 492 (423)“ 
23 M.L.J.493 = 12 M.L.T. 467 = 1912 M.W.N. 1138 ; U.B.R. (1892— 1896M»^ 
(417) ; 26 M.L.J. 601 (606).] 

Appeals from two decrees (27th Juue 1888) of the Chief Court, the 
first afiirming a decree (15th May 1885), aud the other reversing a decree 
of the same date, of the District Judge of Delhi. 

These were two suits for possession of fractional shares of property 
valued at Rs. 20,000, left by Baodo Jan, a residoot of Delhi, one of the 
people called Kanchans who died on the 22nd August 1879. One of the 
suits was brought by two of her surviving sisters, and the second by her 
two brothers, of legitimate birth. In the suit which the sisters instituted in 
1882 the two brothers joined at first ; but the latter afterwards obtaining 
leave to sue, abandoned it ; and commeuced the other suit in July 1884, 
Nanhu Jan, one of the sisters of the deceased, who had obtained posses- 
sion of her property, was a defendant in both suits, and Ghasiti also was ft 
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oo-defeodanb, t»be latber being alleged to have been adopted by the late 
Bando Jan, ^ho herself was said to hive been adopted by Dildara, deceas- 
ed, also of the Kanohan class, and a dancing girl of Delhi, whose property 
had come to Bando Jan. 

The difference between the claim of the males and that of the females 
was that the former claimed under the Mahomedan law, while the 
latter claimed according to an alleged custom of the Kanchans. The 
relationship of the parties appears in tneir Lordships’ judgment, where 
all the facts are stated. 

Another sister nimed Banco Jan, who had sued for her share in 
1880. had obtained a decree for it. The objection was taken below that 
the withdrawal of the brothers from the suit of 1882, having been made 
without the consent of the sisters, their co-plaintiffs in that suit, a second 
suit by them could not be allowed consistently with the last clause ins. 373, 
Civil Procedure Code. The male plaintiffs claimed each one-fourth, and 
the females each one-sixth of the estate, and as to the claim of the latter, 
in the event of no valid custom being established, the rule of Mahomedan 
law would become apnlicable n virtue of s. 5, cl. 2, of the Punjab Laws’ 
Act (IV of 1872). 

[151] The defence in both suits was that neither the brothers nor 
the sisters were heirs of Bando Jan, for the reason that she bad been 
^‘adopted” by Dildara, years before her death, and had thus been transfer- 
red into another family. It was also alleged for the defence that brothers, 
by the rules of the Kinchan people, could not inherit where there were 
sisters; and, again, it was contended that if the plaintiffs could have been 
considered heirs, they would have been excluded by Ghasiti, who had been 
“adopted” by Bando Jan. Lastly, even failing the adoption, Ghasiti 
claimed under a will alleged to have been executed by Bando Jan. That 
Bando Jan was taken as a daughter to Dildara in her lifetime, and bad 
received her estate on her death, was not disputed in the case. 

The District Judge was of opinion that the alleged customary rule of 
succession among the Kanchans was bad (ss. 5 and 6 of Act IV of 1872;, 
and he held that treating the property as Bando Jan’s, the Court must go 
to the Mahomedan law to find her heirs. These were her two brothers 
and her four sisters. Each of the sisters was entitled to one-eighth, and 
each of the brothers to one-fourth by that law. Bub the suit of the 
brothers was dismissal by the District Judge on the ground that it had 
been barred by their withdrawal from the first suit, in which they ware 
plaintiffs with their sisters, without the consent of the latter to their 
change of claim. 

Three appeals were filed in the Chief Court from this decision. In 
one appeal the male plaintiffs contended chat the District Judge had erred 
in holding their suit barred ; in another, the defendants appealed from 
the decree obtained by the sisters ; in a third, Amir Jan. one of the latter, 
oro 3 s-apPQal®<^* claiming one-sixth instead of one-eighth. 

These appeals were disposed of in a single judgment by the Chief 
Court which upheld the judgment ot the District Judge in the suit brought 
by the female plaintiffs, dismissing Amir Jan’s cross-appeal. Bub the 
Chief Court allowed the appeal of the brothers, as there was no real 
reason why they should nob have had the decree to which the District 
Judge would have held them entitled, bad they not separated their suit 
from that of their sisters. Accordingly, they received one-fourth each. 
Thns the [152] Chief Court disallowed the defences based on the alleged 
custom of the Kanchans, on the alleged adoptions, and on the alleged will. 
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Nanhu Jan and Ghasifci joined in appeals from the decrees in both 
suits. 

Mr. r. H. Coil'ie, Q.C., and Mr. C. W. Arathoon, for the appellants, 
arpued that the correct decision would have been that the plaintiffs had 
not proved their title to the property which the sisters and the brothers 
^spectively ciaimci. and claimed on different, if not contradictory, grounds. 
There had been an assumption that the Mahomodan law was applicable; 
and whether it could or could not be maintained that valid customs had 
been proved, the evidence showed that the parties to these suits bad abjured 
that law if they had ever been bound by it. Tbe giving double shares to 
the male plaintiffs was only to be supported on the theory that the Maho* 
medan kw was applicable. The order of the District Judge, allowing 
withdrawal from the sisters’ suit by the brothers without the consent of the 
former previously obtaineci, and tbo subsequent increase of the shares 
claimed by the latter, was irregular and hardly authorized by tbe s. 373, 
Civil Procedure Code* Id the course of the argument Mathura Naikin 
Esu Naikm (1) was referred to. 

The respondents did not appear in either appeal. 

JUDGMENT. 

Afterwards, on the 2‘2nd July, their Lordships’ judgment was delif 

vered bv 

Lord Hobhouse : — These suits relate to the inheritance of a woman 
named Bando Jan who died in August 1879, leaving a substantial pro- 
perty. Her father AH Bakhsh and his children professed the Mahomedan 
religion. She had no issue and she survived her parents. Her heirs 
according to Mahomedan law were her two brothers, Jaggu and Saunu, 
who are respondents in the second appeal, and her four sisters, Amir Jan 
(now represented by Umrao Jan) and Ilahi Jan. who are respondents in 
the first appeal, Nanhu Jan who is one of the appellants in both appeals, 
and Banno Jan; and as between them the inheritance would bo 
divided into eight shares, each brother taking two shares and each 
sister one. 

[153] Banno brought a suit and obtained a decree in February 1880 
for a one-eighth share ; and she is no party to the present litigation. 

In the year 1882 the two brothers Jaggu and Sannu, the two sisters 
Amir and Ilahi. and a woman called Imaman, sued the remaining sister 
Nanhu who had got into possession of the property. They alleged that, 
Banno being satisfied, the remaining property was divisible into six 
shares, of which Nanhu was entitled to one, and each of tbe five plaintiffs 
to one. They made out their claim as follows. All the parties to the 
dispute belong to the people (in tbe translated plaint it is called the tribe) 
of Kanchans. In that tribe tbe business of brotbel-keeping and prostitu- 
tion is carried on by families or communities who are recruited by 
adoption. Bando left her own family to bo adopted by one Dildara, who 
was the head of another establishment of the same kind. She succeeded 
to Dildara's property ; and as Dildara was dead, and her brothel hw 
ceased to have any members except Bando herself, on Bando’s deafe 
her estate was distributable according to the custom of the Kanchans, 
which, it was alleged, would carry it to the family heirs of Bando, and o 
Imaman, the sister of Dildara, in equal shares. It is obvious that suo^^ 
claim is full of difficulty and apparent inconsistencies in itself, but i 
w’as made. 


(2) 4 B. 545. 
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After a while the brothers reconsidered their position. They deter- 
mined to assert a claim under the common law of Mahometans, by which 
they would take larger shares than under the custom of Kanchans. Thus 
their interests became adverse to those of thoir sisters, and they could no 
longer be co-nlaintiffs. They procured orders under which they were 
made defendants instead of plaintitfs. And they instituted a suit of their 
own, to enforce their claim against their three sisfers. This is the second 
suit in which an appeal is brought. These matters of prcceduro iiave no 
importance except for the reason that the in.«.tibution of the brothers' suit 
is objected to as irregular. Tlie Chief Court have held it to be regular, 
and their Lordships have declined to hoar the appeal on this point aigued. 
The decree complained of can be nude as properly in the suit \Yhete the 
brothers are defendants as in that where they are plaintiffs, and the 
objection is based on a tecbnicalitv without anv practical bearing. 

[15« The substantial defences of Naohu were, nrst, that Gliasiti 
was the adopted dau«»hter aud also the legatee of Bando : and secondly, 
that as Bando had been adopted by Dildara, no ri^ht of inheritance could 
devolve on the plaintiffs either by Mahomedan law or by custom. The 
allegations respecting Ghasiti were negatived by both Courts : so that the 
only questions which remained for them were whether the plaintiffs could 
claim any inheritance, and if so, in what shares. Imaman was discharged 
from the suit, and died before the hearing. The contest, therefore, was 
between tbe two sisters claiming customary shares, the two brothers 
claiming shares by common law, and the third sister contending that none 
of her father’s family had any claim at all. 
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It is quite clear that there was no adoption under any general Indian 
law. Adoption is not known to the general law of Mahomedans, and 
adoption of girls is not known to the general law of Hindus. If there was 
adoption, it could only have been under some local, tribal, or family cus- 
tom, which must be proved by those who allege it. Accordingly, a great 
deal of evidence was given to prove tphe customs of the Kanchans. The 
two Courts are in accord as to tbe result, a portion of which their Lord- 


ships will now re-state. 

It appears that each family or community live a cceDobitical, quasi- 
corporate, life in what tbe learned Judges call the family brothels. All 
the members, including males, are entitled to food and raiment from the 
business, the males living a life of idleness at the expense of the females. 
There is no such thing as separate or individual succession upon death. 
All tbe members succeed jointly. No division or partition is allowed, for 
that would break up tbe establishments, and the witnesses say that the 
lamp should be kept burning in tbe bouse. A member of a family brothel 
who leaves it does so with only her clothes on her back and nothing more. 
The body is recruited by adoption. A girl is brought in as the adopted 
daughter of a female member of the institution, and the girl thus adopted 
is regarded as having ceased to belong to her own family. 

That Bando was adopted by Dildara according to tbe custom, there 


seems to be no doubt, if indeed there was any dispute. Whether she 
thereby acquired a right of inheritance according to tbe custom is a 
question which does not arise in this suit. She [ISS] joined Dildara’s 
establishment, and on Dildara’s death became its bead, took the property 
there, and increased it by her own earnings. But the suit relates entirely to 
the euocession from Bando ; it raises no question as to the succession from 
Dildara to Bando, nor has anybody made any claim adverse to Bando in 
respect of property belonging to Dildara, or in respect of any property 
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possessed by Bando at her death. The queatioQ is how that property is 
to devolve, and how Bando gob it is immaterial. 

The two plaintiS^ sisters contend that Bando held the property as head 
of the brothel into which she bad been adopted. By what process they 
claim that it passed to them and the other plaintiffs is, as above intimated, 
not easy to understand. The defendant sister is more logical. Agreeing 
^at Bando was adopted by Dildara, she says that the adoption severed 
Bando completely from her own natural family. That certainly is the 
effect of adoption by Hindu law, and the evidence shows that it is the 
same according to Kanchan custom. A distinct issue on the point was 
settled and decided by the first Court. 

On this issue the District Judge found as follows: — "Upon the custom 
as above stated no question can arise as to Bando Jan having ceased to 
be a cnember of her natural family by being adopted by Dildara. The 
adoption (if proved) really was for the purpose of succession to Dildara’s 
family brothel, and in this way Bando Jan ceased to be a member of the 
brothel of her natural family, and ceased to have any claim therein.” 
Bub be stated his view of the law to be that all these rules and customs of 
the Kauchans aim at the continuance of prostitution as a family business, 
that they have a distinctly immoral tendency, and should not be enforced 
in Courts of Justice. He therefore held that the whole traosactioD was 
null and void, that there was no severance of Bando from her family, and 
that her property must be distributed accordiogto Mahomedan law. 


The Chief Court expressly abstain from pronouncing any opinion on 
the question whether the adoption of a girl by a prostitute at the head of 
a brothel gives that girl any legal rights in the property of the institution. 
They sum up the case thus : — As to the custom of inheritance, there is 
none applicable. Ic is clsar that Bando Jan left the family brothel of 
Ali Bakhsh, and no question arises as to succession to Bando Jan as a 
member of that institution. [l56] She was the last survivor of the 
brothel of which she became a member under Dildara, and no question 
arises of succession to her as a member of that brothel.” 

Their Lordships are disposed to think that is a sound conclusion ; and 
if so, it would suffice to settle the controversy between toe plaintiff sisters 
and their brothers. But it does not cover the whole ground. If the custom 
is valid, what answer is there to the defendant sister’s contention that 
Bando s natural family could not inherit from her after her adoption by 
Dildara ? 

Their Lordships have no hesitation in affirming the law as laid down 
by the District Judge. In the case of Hindus there are stronger grounds 
for maintaining that practices of prostitution are related to worship in the 
temples, and meet with countenance from the law. But even in the case 
of Hindus great difficulties have been felt by Courts of Justice in admitting 
the validity of transactions intended for the furtherance of prostitution. 
See the case of Mathicra Naikin v. Esu Naikin (1) and the authorities 
there referred to. And as regards Mahomedane, prostitution is not looked 
on by their religion or their laws with any more favourable oyo than by 
the Christian religion and laws. 

Mr. Baillie’a valuable Digest of Mahomedan Law opens thus : — 
intercourse of a man with a woman who is neither his wife nor his slave 
is unlawful, and prohibited absolutely. When there is neither the reality 
nor the somblance of either of these relations , between the parties, tbeif 


(1) 4 B. 546. 
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interoonrse is termed zina, and subjects them both to hudd, or a specific 
punishment for violatiog the laws oC Almighty God/’ The statement is 
quite justified by the authority of the Hodaya, Book VII, cans. 1, 2, and 
3, aooordiog to which the practice of zina is held up to reprobatioa, and is 
punishable in ways which would now be considered as savage and cruel. 
Indeed the most venerable of all authorities, the Koran icself, though not 
going so much into detail as the Hedaya, forbids harlotry under severe 
penalties, see caps. 4 and 24 of Sale’s Translation. It seems to their 
Lordships impossible to say that such customs as are proved in this 
case to exist among the Kanchans are not contrary to the policy of the 
great religious community to which the Courts have found that all the 
parties belong. 

[137] A minor point in the case relates to certain moveable property 
which appears to have been stolen after the commencement of litigation 
by Banco. The Courts below have concurred in thinking that Nanhu 
had the property in her possession, and therefore is responsible for the 
loss, and their Lordships consider that it would not be proper to disturb 
concurrent decisions on such a point. The result is that both appeals 
should be dismissed, and their Lordships will humbly advise Her Majesty 
to this effect. 

Appeals dismissed. 

Solicitors for the appellants : Messrs. T. L. Wilson d Go. 
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[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Mahomed Riasat Ali {Defendant) v. Hasin Band {Plaintiff). 

[28tb June and 22nd July, 1893.J 

Mahomedan law — Stuxession of a Mahomedan widow by local custom to a life-interest 
in the estate of her husband—Octwe of actionxn her suit for dower distinguished 
front that in her suit for such estate — Ctuii Procedure Code [Act XIV of 188:^] s, 43 
^Limitation Act (Z 7 0/1877), sch. 11, arts. 49, 120, 123. 

A dsotea in » suit brought by a Mahomedan widow against the brother of her 
deceased husband, declariog her right to possess for life the estate of the latter 
io aooordanoe with a proved local oustom, wifb an order for possession, was 
affirmed. A decree in a suit previously brought by the widow against the same 
defendant for her dower, gave no occasion for the application of s. 43 of (be Civil 
Procedure Code, having been made upon a cause of action distinct from that on 
wbioh the present suit was founded. Baja of Pillapur v. Venkata Mahipali 
Surya (1) referred to, and followed. 

Article 120, soh. II, Limitation Aot, XV of 1677, was held applicable to this 
euic, which was not a suit for a distributive share of property within the mean- 
ing of art. 123 of the same ; and was not a suit for speoifio moveables wrongly 
taken within the meaning of art. 49, nor was any other article of soh. II 
applicable. 

IF.. 19 A. 169-(1897) A.W.N. 34 ; 26 M. 760 fm9) = lS M.L.J. 448 (469) ; 14 Bar.L 
R. 334; 6 Ind. Oas. 294 (296) ; 17 Ind-Cas. 311-36 P.R. 1918-16 P. L.B. 1913 J 

* ' ^ (1) 8M. 520-13 1.A. 119. 
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that of villagl^' «aleh Nagar : the material part o Tf 
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sect ement, dated 22nd Apr^i X«b8. which declared them to be the pro- 
priefcors of the vil age. As to ,,fche other shares in villages, and portions of 
landed property claimed by the ; widow, the defendant asserted that some 
were purchased out of the incorri.^ of the viUage Saleh Nagar. and were 
therefore his; that others were jouDt ancestral property to which by local 
custom the widow had no claim, exc-jopt for maintenance, and that the 

mortgages represented his own sirdvances, though taken in Mosheraf Mi’s 

name. As to the moveable property, the defence was that the suit was 
barred by limitation. A^ to the entire claim, it was defended on 

by, 8. 43 of the OivQ Procedure 
LldSJ Code, inasmuch as it should hav'e been included in a suit for the 

Voo ^ ^ dower brought by her against th^'a same defendant, and decreed in 
1881. 

The District Judge settled issues rai.ising questions as to the owner* 
ship of village Saleh Nagar, and as to the rights of the widow as heir, and 
(17th March 1885) recorded his judgmenit that the village Saleh Nagar 
was held jointly by the two brothers as a^nitted in the khewat signed by 
them ; that by local custom as evidenced bylthe wajib-ul-arz^ and the state* 
ments of the witnesses, a widow sucoeedecQto the whole of her husband's 
proprietary estate in a zamindari village. 1 He found that there was no 
evidence of usage excluding her from ^heritaoce to other property* 
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Afterwards (I9bh November 1885) a District Judge who succeeded him in 
office conducted the trial. The new District Judge recorded five addition* 
al issues, two of which raised the legal defences of limitation and previous 
decision, sot up by the written statement, while others were for ascer- 
taining the amount of property left by Mosheraf Ali, and the mesne 
profits since his death. He held (29th January 1886) that the whole 
claim was barred by s. 43, Civil Procedure Code, because, when bringing 
her suit in 1881, the plaintiff had two grounds of title, viz., dower on 
which she sued, and heirship on which she did not sue, hub might have 
sued. But she was bound, in his opinion, to pub forward both ab the 
same bimo. As regards the moveable property, he bold that the suit was 
barred as coming within art. 49 of sch. II of Act XV of 1877, and nob 
art. 123, the period being bhree years from bhe deabh of the husband. The 
result was that he dismissed the suit. The plaintiff appealed to bhe Judi- 
cial Commissioner, the defendant filing objections to the decision of the 
first Judge. The judgment of the 29Gh January 1836 was reversed, and 
the suit was remanded for a decision upon the issues of fact as to the pro- 
perty left by the deceased. The widow then called witnesses to show that 
the lands which stood in Mosheraf AH’s name were really his, and the 
defendant attempted to show that they were held in trust for him, Riasab 
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Ali. 

The District Judge finally found as regards bhe lands that the alleged 
trust was nob proved, and that Mosheraf Ali was the owner of bhe different 
properties which stood in his name. He also found [160] that the 
moveables and cash left in the bouse of the deceased belonged to him and 
not to the defendant. He assessed the mesne profits at Rs. 3.750. 
The defendant appealed from both the judgments of the 17bh March 1886 
and the 28bh February 1887. The plaintiff filed objections in which she 
•claimed more than had been awarded to her by the last decree. 


The Judicial Commissioner refused to allow the point to be raised be- 
fore bim for the first time, that the widow was a Shia, and as such could 
mot inherit the estate. He then affirmed the judgment of the District 
Judge of the 17th March 1886 as to the interest of Mosheraf Ali in Saleh 
Nagar, and as bo the widow’s right to succeed to that interest. He modi- 
fied the decree by declaring that she only took a life-estate. He then 
dealt with the judgment on remand in which he agreed, being of opinion 
that there was no evidence on which he could rely to show that Mosheraf 
Ali was a mere manager for his brother. He also considered that there 
was no ground for holding that the claim for mesne profits was barred by 

limitation. 

On this appeal 

Mr. B. V. Doyne, for the appellant, argued that irrespectively of the 
<iaestioa whether bhe suit was barred by limitation as regarded bhe claim 
for cash and moveables, the properties other than Saleh Nagar acquired in 
the name of Mosheraf Ali alone, should nob have been hold to belong to 
him, by reason only of their standing in his name. The Courts below had 
■erred in holding that as those properties wore nob proved to have been, 
acquired out of the appellant’s exclusive funds, they therefore belonged to 
Mosheraf Ali. As to the moveables and mortgage interests, the first 
Oourt had awarded them to the plaintiff, but should have at moat awarded 
to her a life-interest in them. As to mesne profits, the respondent was 
entitled to recover only those which accrued in the period of three years. 
He referred bo art, 109 of soh. II of Act XV of 1877. 
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been hel/nn^V^t^^K thab the suit had rightly 

^ been held not to be barred, either wholly or in part, by limitation. Ou 

Privy nili? questions of fact there were concurrent judgments which 

ri^T, could noc now be disputed. He admitted the [161] limitation of fch(» 
Council, claim for mesne prohts to those accrued within three years. 

21 C. 157 Doyne was heard in reply 

«,rflr 3 =de.iv^..X“:-’““ 1893, tbeir Lordships’ Judgment was 

” ^judgment. 

Sar. P.C.J Sire Couch: The plaintiff in the suit and present respondent is tha 

3”= of Mosberaf Ali, who died on the 24th November 1880 leaving 

Raflque & J”" amended 

Jackson'. Plaint filed on the 24th September 1884, alleged that the plaintiff, aecord- 

PX. Ko, J33. >”8 1° eustom and entries made in the settlement aiaiii-al-nrr, was 

entitled to succession and to inherit the entire pronerty left by herloeaTed 

entitred io^inh that according to*^ Maho^Tan law she w»a 

28 h No l!^ loon®'!?""!' P*'°B®“y- It then alleged that on the 

28th November 1880 the defendant, Eiasat Ali, took possession of the 

rrghro^Tn'herftan ^ declaration of the 

mi.! ‘ and for possession of the immoveable property with 

^rint ‘'®‘‘®' ™‘''®‘' '‘‘^® d^m proper to 

claim^H plaintiff filed a list of the property 

the Xtt w! immoveable and moveable. The wajib-ul-ar^ referred te in 

M^Waf r^rh i I u®®u ® aamindari tenure, of which 

Mosheraf All had a half share. It ooetains in paragraph 4 relating to 

m ''‘'® statement ; " A daughter, 

mala issue ' h ^®f a^aro. If the deceased co-sharer have a<y 

ksua ca! eet^ h®' ^®“®Tf u !u® that ease the female 

iffoifmemm!; •'’®''®' th® W1V03 be obildless, they shall for their 

wifh nrn I ^ possessioQ of the deceased's iuberifcaDce in equal shares. 

power. The allegation that the plaintiff was entitled So 

detnlnfl® ®’‘®?®'’‘^ '®'‘ deceased husband was denied by the 

defendant s written statement. 

onthe7bh May 1881. brought a suit against the 
defeodaot, in which she claimed Rs. 30.000 for dower. On the 1st August 
im2, a decree for Rs. 166 was made in that suit by the Judicial Commis- 
sioner man appeal by the plaintiff from the order of the District Judge, 
wbo had dismissed the suit. The [162] defendant in bis written state- 
ment alleged that the plaintiff had in that suit relinquished the claim for 
inheritance, and that the present suit was barred by s. 43, Act XIV of 1883. 

The proceedings of the District Judges before whom the case cams 
^ briefly noticed. The first, Mr. Bleonerhassett, made an order 
which was cancelled by his successor, Colonel Newbery, who framed addi- 
tional issues and then dismissed the suit on the ground that it was barred 
by s. 43 of Act XIV of 1882, and also as to the moveable property that it 
was barred by the law of limitation, applying to it art. 49 in the schedule 
to Act XV of 1877. 

The Judicial Commissioner on appeal reversed this dismissal and 
remanded the case for trial on other issues which had not been decided. 

He held that the suit was not barred by s. 43, and that art. 123, and 
not art, 49, applied. Thereupon Colonel Newbery made a decree that thfl 
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defendant should deliver to the plaintiff possession of the immoveable pro- 
perty, specifying it, and should pay to tho plaintiff Rs". . 14,725-8-9 as 
detailed, that is — “ Moveables to value of Rs. 764-12 — Gash, Rs, 8,910-3-3 
— Denosit money, Rs. 1,300 — Mesne profits Rs. 3,750-9-6.” 

The defendant appealed from this decree to the Judicial Commis- 
sioner, and the plaintiff filed objections to it. On this appeal the 
Judicial Commissioner made a decree, declaring the plaintiff to possess a 
life-interest in the immoveable property of her late husband, in the 

half of Saleh Nagar and in the other immoveable property decreed to her 
by the District Judge, and ordering that possessiou should be given to 
her of the moveables to the value of Rs. 764-12 as decreed by the lower 
Court, of the cash Rs. 8.910-3-3, and deposit money Rs. 1,300. Mesne 
profits were also allowed by the decree, amounting, after deductions on 
account of dower and funeral expenses, to Rs. 3,643-9-6. 

The first objection taken in the present appeal is that the suit is 
wholly barred, under ss. 42 and 43 of the Civil Procedure Code of 1882, 
by the decree in the dower suit. Section 42 is clearly not^ applicable. 
The suit for dower was properly framed. Section 43 says, ‘ Bvery suit 
shall include the whole of the claim which the plaintiff is entitled to 
make in respect of the cause [1633 of action . . If a plaintiff omit 

to sue in respect of, or intentionally relinquish, any portion of his claim, 
he shall not afterwards sue in respect of the portion so omitted or relin- 
quished. ” The dower suit did include the whole of the claim in respect 
of the cause of action in the suit, viz., the right to dower and the non- 
payment of it. No portion of that claim was either relinquished or 
omitted. It cannot be said that the claim of the plaintiff as heir of her 
husband to the whole of his property was a portion of her claim to dower. 
The causes of action in the dower suit and in the present suit 'are distinct, 
and it was pointed out by this Committee in the case of Rajah of Pittapur 
V. Venkata Mahipati Surya (l) that the corresponding section in Act VIII 
of 1859 does not say that every suit shall include every cause of action or 
overy claim which the party has, bub every suit shall include the whole 
of the claim arising out of the cause of action, meaning the cause of 
action for which the suit is brought. The finding of the District Judge 
on this issue was rightly reversed by the Judicial Oommissioner. 

The next objection was that the claim to cash and moveables was 
rightly held by the first Court to be barred by limitation. Their Lordships 
do nob agree with either the Judicial Commissioner or the District Judge as 
to the article in the schedule to the Limitation Act which is applicable. 
This is not a suit for a distributive share of property (art. 123), nor a suit 
for specific moveable property wrongfully taken (art. 49). This latter article 
does not appear to be applicable to a suit to establish aright to inherit 
the property of a deceased person. Article 120 provides a period of limita- 
tion of six years for a suit for which no period of limitation is provided 
elsewhere in the schedule. Their Lordships think this article should be 
applied, unless it is clear that the suit is within some other article, which 
in their opinion it is nob, and consequently the suit as regards the moveable 
property is not barred. 

Another objection was that mesne profits are given for Saleh Nagar 
for four years, and art. 109 limits them to three years from when they 
are received. It was agreed that on this account Rs. 700 should be 
deducted from the balance of Rs. 3,643-9-6, [1643 and the decree of 
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fc^he Judicial Oommissioner should be amended bv making that deduction 
evrn!Zk\ o^cted that the decree of the Judicial Gommissioner was 
thrXnHff >neludiafi the moveable property in the declaration that 

annMpd M ^ ^ M stated in the 

applied to moveable property as well as to immoveables. This is so and 
the decree should be amended by making the declaration apply 

^dv^fi deposit money. Their Lordships wiU humbly 

Majesty to order the decree of the Judicial Commissioner to bo 
amended accordingly. The parties will bear their own costs of this appeal. 

Decree varied. 

Solicitors for the appellant : Messrs. T. L, Wilson it Go. 

Solicitors for the respondent : Messrs. Young, Jackson d Beard. 


21 G. 164. 


APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Gordon. 

Annopurna Dasi {Petitio^r) V . Kallayani Dasi {Opposite party).*^ 

[11th August. 1893,] 

sr S ;H ‘M" K 

iotorest in the estate <ihAnM another person who has ne preaent 

flo!f . , . ' 'associated with the applicant in the grant. 

legally'entitled^o where, for some just cause, the person who ia 

made to another person. ought to be superseded, and the grant 

fR., L.B.R. (1893—1900) 622 (623).] 

f”®*® an application by one Annopurna Dasi for letters of 
administration to the estate of her late husband Boroda Prosad [16S] 
By sack, who died on 20th January 1881. The applicant had been 

bis death. The material facts are stated in the 
judgment of the District Judge as follows : 

It is admitted that letters of administration are sought beoanse it 

It IS necessary to raise a sum of money, about Es. 25,000 or Es. 26,000, 

to pay off certain debts for which the family estate is liable, and the 
widow conceives she will be in a better position to do this, if she obtain* 
letters of adrmnistration. The application is opposed by the immediate 
reversioners, Kallayani Dasi, the daughter of the deceased, and her song, 
k° 4 .u^ g^und that their grandmother has fallen under the influeuce of her 
brother Panohanan, and that they fear that if the letters of administratioo 
are granted to her, she will take advantage of the same and make over to 
her brother property which should come to the reversioners. They do 
not deny the necessity of raising a loan to the extent of Es. 26,000, And 
they say that they are willing to join in any scheme for effecting this 
object on the beat terms. On behalf of the applicant it is urged that she i* 

* Appeal from Original Deoree.No. 201 of 1892, against the decree of O.B. Garrett, 
Jiisq., District Judge of 24-Parganas, dated the 29th of June 1892. 
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entitled to the letters sought as o£ right, and that the Court has no authority 
to refuse them. 

*' The questions before me are : (1st) has the Court any discretion in 
granting letters of administration? (2Dd) If it has suoh discretion, how 
should that discretion bo exercised in this particular case? The objectors 
rely on s. 85 of the Probate and Administration Act, but that section 
does not appear to me to be applicable to cases like the present. Section 85 
appears to me to bo applicable to cases in which the Court thinks no 
administration at all should be granted; but in the present case it cannot 
be said that no administration at all should bo granted. It is admitted that 
the family is under a very urgent necessity of raising Rs. 25.000 and, inas- 
much as one of the ultimata reversioners is a minor, it will not be easy to do 
this in a safe manner unless someone is vested with administration. The 
question is whether administration should be confined to the applicant 
alone. The section which appears to me to apply best to the circumstances 
of the present case is s. 41, which gives the Court the oower in its 
discretion to pass over the person entitled to administration, and impliedly, 
therefore, I take it, to giant him administration only upon terms. I think, 
therefore, that the Court is not bound absolutely to grant administration 
to the applicant. Then if I have a discretion, how ought it in this particular 
instance to be exercised? Some general charges in administration of the 
estate have been ;made against the applicant: none of them have been 
substantiated. I think, however, that it cannot be said that the applicant s 
administration of the estate has been successful. She has enjoyed an 
amnle income, and considerable loans have been repaid to the estate, yet, 
the indebtedness has increased from Rs. 19,000 to Rs. 25.000. I do nob 
think that the applicant has been shown to have misapplied any money, but 
ri66] the fact is the reversioners and their father seem to have lived on 
the old lady : in fact, to have lived in a comfortable style in sloth and 
indolence, sponging on the applicant for all their maiutenance. Paneb- 
anan also appears with several of his female relatives to have lived on his 
sister for about eight years. It is admitted that the applicant has 
now removed to her brother’s house. It cannot be said that the brother 
is a person who has at all times acted disinterestedly: on the contrary, it is 
shown that be and bis family have lived on his sister for six years. Un- 
der the circumstances I do nob think that administration should be granted 
alone bo the widow while she remains under bis influence, it being ad- 
mitted that administration is sought only for the purpose of raising money. 
It is said that she cannot raise money without a sanction from the Court 
under s. 90 ; bub such applications are usually dealt with on their own 
merits as disclosed in the application. It cannot be said that in each 
case the Court can undertake the responsibility of making an enquiry 
into all the circumstances of the family and ascertaining who and what 
relations the applicant has. I cannot say that I feel much respect for 
the reversioners ; they appear to be persons who have never done any 
thing useful and seek only to live in sloth and self-indulgence. Never- 
the leas, they are the persons to whom the property will ultimately be- 
long. and they are interested in seeing that it is properly administered. 
Looking at all these circumstances, my order will be that administration 
will be granted to Annopurna Dasi only on the terms of her daughter 
Kallayani or her grandson Lai Behari Byaack being joined with her.” 

From this decision Annopurna Dasi appealed to the High Court, 
the only material ground being that the Judge ought to have granted 
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Bubthe learned ^i<^^ ’ by somebody or other. 

of Rs 19 S li?h t' although the debt 

Rs. 25 000 still by Boroda Prosad has now increased to 

any monev shown that Annopurna has misapplied 

from his iudemenf- Vh ftil^ s-PParently of opinion, so far as we can gather 

the ladv !’ ^9 involved is that 

the familv nf b ^ ^'^Pporb a large number of dependants, inclusive of 
daLhShnlh / ^^/Sbtev, Ib appears that her daughter, her 
ehndr«n h daughter's father-in-law, and a number of 

of moneu nn^n f The lady has had to spend a great deal 

several ehildr individuals, and has had to give away in marriage 

several children born to her daughter, educate them, and incur various 

being with her. No doubt, as it 

TOA r>o> *. ' loisnoanagement of the estate, otherwise 

WA °°°®®^Y® ^ow, with the income that the estate yields, which 

we understand to be about Rs. 900 a month, the debts went on increasing 

Habilhies^ and no strenuous effort was made to diminish the 

But it appears that it was conceded before the learned District Judge 
j^y ® ®PPP®‘^® side, that there was a necessity to the extent flfiSj of 
A some steps should be taken in order to clear off the 

aebts. That being so, we do not think that it is necessary for the purpose 
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of the present proceedings to enquire any further into the reasons which 
led to the debts increasing year after year. 

The District Judge is apparently of opinion, so far as we can gather 
from his judgment, that letters of administration should be granted to the 
petitioner; but he is at the same time of opinion that such letters of 
administration should be granted clogged with a condition, and that 
condition is that either her daughter or her grandson should be joined with 
her in the grant. 

We do not think that this order is warranted by the Probate and 
Administration Act. Under s. 23 of the Act, letters of administration 
should be granted to such person who, according to the rules for the 
distribution of the estate of an intestate, would be entitled to the whole 
or any part of the estate. So that the applicant Annopurna Dasi was 
entitled under that section to the letters of administration which she 
asked for. No doubt it was quite open to the Judge to refuse her applica- 
tion uoon sufficient grounds ; but that is not what he has done. 

The Judge has proceeded upon s. 41 of the Probate Act in directing 
that either Kallayani Dasi or Lai Behari Bysack should bo associated wich 
the applicant in the administration of the estate. We have carefully 
considered this section and other sections of the Act which bear upon this 
matter ; and we do not thick that the Judge has taken a right view. Wo 
think that s. 41 applies to a case where, for some just cause, the person 
who is legally entitled to letters of administration ought to be superseded, 
and the grant made to another person. As we read the Act, there is no 
authority for saying that it is in the power of the District Judge, acting 
under s. 41, to direct that somebody else, who has no present interest in 
the estate, should be associated with the person who under s. 23 is legally 
entitled to letters of administration. That being so, we think that the 
learned District Judge has erred in holding that the grant of letters of 
administration to the applicant should be clogged with the condition 
mentioned. 

We have had some hesitation in making up our mind as to whether, re- 
gard being bad to the fact that there has been some [169] mismaoagemeat, 
letters of administration should be granted to the applicant. But after 
full consideration, we do not think we should be justified in refusing her 
application. We have, however, considered how the action of the appli- 
cant in the management of the estate could be controlled. There are one 
or two sections of the Probate Act which bear upon this matter, and to 
which we would desire to call attention. One is s. 78, under which it is 
incumbent upon the District Court to call upon the administrator to give 
security ; and the other is s. 98, under which an executor or administrator 
is to submit accounts from time to time ; and it seems to us that if these 
two sections of the Act be kept in view, and if the applicant be called 
upon by the District Judge from time to time to submit proper accounts, 
much of the evils which are now complained of, and which we think do 
exist, would be avoided. 

We accordingly direct that the order of the District Judge be set 
aside, and that letters of administration be granted to the applicant with- 
out any condition, but subject to this, that before letters of administra- 
tion are granted to ber, she should give sufficient security to the satisfac- 
tion of the District Judge, and that the District Judge should see that she 
does submit proper accounts from time to time in accordance with s. 96. 
We make no order as to costs. 

j, V, w. Appeal allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Banerjec. 

Faez Eahaman and others {Defendants) v. Eamsckh Bajpai 

AND ANOTHER [296h JuQe, 1893.] 

Sale for arrears of rent —Liability of auciion.purchaser for arrears of r&ni prior to 

purchase—Bengal Tenancy Act {VIIl of 1885), ss. 65 and 169. cZ. (c)—J?€a<. auit 

for, • \ / . 

The plaiotiCfs sued the desk five defeodants for arrears of reot due in respeoi 
of a certain tenure, and obtained a decree on the 16th of April 1888. £170] 
execution of that decree the tenure was sold on the 8th April 1891, the defend- 
ants 6. 7, and 8 being the auction-purchasers. On the I8th of April 1891 the 
piaintiSs sued all eight defendants for the arrears of rent which had become due 
between the 16th April 1888 and the 8th April 1891. Held, that the anotion- 
purchasers (defendants 6. 7, and 8) were not liable, the arrears of rent sued for 
having become due prior to their purchase. 

[D.. 31 C. 550 (554) = 8 G.W.N. 531 ; 6 C-W.N. 677 (879).] 

The plaintiffs had brought a suit against the first five defendants for 
arrears of rent up to the year 1248 Maghi, and had obtained a deoree, 
dated the 16th April 1888. In execution of that decree the tenure was sold^ 
and was purchased by the 6th, 7th, and 8th defeudants ou the 8tb April 
1891. The first five defendants were in possession of the bolding during the 
years 1249, 1250, 1251, and 1252, and failed to pay the rent. On the 18th 
of April 1891 the plaintiffs instituted a suit against the first five defendants 
for arrears of rent for those years, and the defendants Nos. 6, 7, and 8 (tho 
auction-purchasers) were added as defendauts. In the Subordinate Judge’s 
Court, thefitb, 7th, and 8th defendants only appeared. The Subordinate 
Judge held that the elaioa for the year 1249 was barred by limitatiou. and 
that the defendants 6 to 8 were not liable for the rent prior to their 
purchase on the 8th of April 1891. On appeal, the Officiating Jodge^ 
relying on s. 65 of the Bengal Tenancy Act, held that the tenure washable 
for the whole of the arrears, irrespective of the question whether it fell due 
before or after the purchase by the defendants 6, 7, and 8.. 

Against that decision the defendants 6, 7, 8, appealed to the High 
Court. 

Babu Golab Chunder Sarkar, for the appellants. 

Babu Akhli Ohunder Sen, for the respondents. 

The judgment of the Court (Macpherson and BaneRJBB, JJ.) wa» 
as follows : — 


JUDGMENT. 


This apneal arises out of a suit brought by the plaintiffs-respondei^ 
to recover arrears of rent of a certain tenure for the years 1249 to 
Maghi, the plaint praying for a decree against defendants 1 to 5, the 
former holders of the tenure, and stating that as the tenure was liable for 
those arrears, defendants 6 to 8, who had purchased the tenure at a swa 
for its arrears of rent for 1248 and certain previous years, were also made 
parties. 


• Appeal from Appellate Decree No. 263 of 1892, agaiost the decree of 
Anderson, Esq., Officiating District Judge o£ Chittagong, dated the I3th of . 

1891, moiiifyiDg the decree of Babu Shambhu Ohunder Nag, OflSoiating SuborcuD 
Judge of Chittagong, dated the 93nd o£ June 1891. 
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[171] Dofendanfcs 1 to 5 did not appear, but defendants 6 to 8 
contested the suit on various grounds of which it is now necessary to 
notice only one, namely, that the tenure was not liable for any arrears 
that accrued due before their purchase. 

The first Court held that the claim for 1249 was barred by limitation, 
and the tenure was not liable for any arrears that fell due before the sale 
at which the defendants 6 to 8 purchased it. 

On appeal by the plaintiffs the lower appellate Court, relying chiefly 
on s. 65 of the Bengal Tenancy Act, has made the tenure liable for the 
whole amount of arrears, irrespective of the question whether it fell due 
before or after the purchase by the defendants 6 to 8. 

Against that decision the defendants 6 to 8 have preferred this second 
appeal, and it is contended on their behalf that the tenure was not liable 
for any arrears that fell due before their purchase. 

We think this contention is sound. It is true that s. 65 of the Bengal 
Tenancy Act makes arrears of rent due in respect of a tenure a first charge 
thereon ; but that section, after enacting that a tenure-holder shall not be 
liable to ejectment for arrears of rent, declares that his tenure shall be 
liable to sale in execution of a decree for rent, and the rent shall be a first 
charge thereon. That, we think, goes to show that rent falling due during 
the time that a tenure belongs to any particular tenure-holder is ^ first 
charge on the tenure only so long as it is his and has not been sold for 
arrears of rent. And this, we think, is made clear beyond doubt by cl. [c] 
of 8. 169, which enacts that if any surplus remains of the proceeds realized 
by the sale of a tenure in execution of a decree for arrears of rent, after 
satisfying that decree, any rent falling due between the date of the suit in 
which the decree was passed, and the date of sale, shall be paid therefrom 
to the decree-holder. This provision of the law evidently shows that the 
Legislature intended that the charge in respect of any rent falling due 
between the date of suit and the date of sale in satisfaction of the decree 
passed therein, shall be transferred from the tenure to its sale proceeds, 
and that the tenure shall pass to the purchaser at a sale for arrears of rent 
free of all liability created upon it by the default of the previous holder. 

[1723 The learned vakil for the respondents contended that cl. (c) 
of s. 169 could not limit the charge created by s. 65, and that the landlord 
might have a charge on the tenure as well as on the surplus sale proceeds. 
If that was the law, it might load to greater injustice to the defaulter. 
B'or the tenure in the hands of the purchaser being liable for the rent 
falling due between the date of suit and date of sale, the purchaser will 
evidently bid for it so much less than its full value ; while the surplus 
sale proceeds being also charged with such rent, the landlord may recover 
it from the surplus; and thus the defaulter may be made to pay the full 
rent and yet nob get the full value of his tenure, while the auction-purchaser 
will get the tenure for less than its full value without having to pay any 
back rent. This we do not think the Legislature could ever have 
intended. If the value of the tenure is sufficient to pay off all the arrears 
due up to the date of sale, as the tenure would, upon the view we take of 
the law, fetch its full value, the landlord’s decnand would be paid in full. 
But if the value of the tenure be not sufficient to pay off all the arrears 
due upon it, then it must necessarily be an insufficient security for the 
arrear, and no view of the law can enable the landlord to realize his dues 
fully out of it. The opposite view of the law, if correct, would result in 
lowering the value of the tenure at any sale for arrears of rent, and what 
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baWed°bv^hi®^^"'‘ ‘be tenure by a aeeond sale will be eouuter- 
Daia^ed by the de6ci0ncy m price at the first. 

A eases cited for the rmoondent-Obhoy Ghutider Bundopadhva v 

‘^*^e ^'^-bility of purchasers at ordinary sales 
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ior all these reasons we think the view taken by the first Gourfc 
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Appeal allowed. 
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[173] SMALL CAUSE COURT BEPBRENCB. 

Before Sir William Comer Petheram, Kt., Chief Justice, 
Mr. Justice Norris and Mr. Justice O'Kinealy. 


Ramdeo and another V. Cassim Mamoojee * 

[16bh February, 1893.j 

-Su6.con^r4c(-r.«der-i*ep«. 


contraot with the Union Mills for the purohase of 

each mith l^ Lnf P®" 'fo® Ootober to M.roh, 

phiotiff3 thAQ0 Qo^nnn*^' Subsequeotly the defeodaot cootraoted to sell to tho 
March 1-5 oags ‘* at Rs. 24-2 per 100 bags, delivery from Ootober to 

on Mills ” T A P^y difference cash against delivery order 

orderdirepfcina V “ade out in the plaintiffs* favour a delivery 

^t Rs 21 ft n/ oa receding payment for the same 

tL amouL*^of plaintiffs a bill showing 

de?iva?v nrLn payable to him by them. The plaintiffs refused the 

subseQuent^ tflnH been aooapted by the mills ; but on a 

The ®“ receiving a delivery order accepted by the mills. 

In a ,?;f. f? and sold the bags in the market. 

hi»t fh • u* that the defendant sold not only a delivery order» 

ner m ‘’»gs. deliverable in lots of 15.000 

wnnu'^ V *®u difference ; and impliedly undertook that the mills 

Zn/Ji and deliver the goods in terms thereof when pre- 

senten , that the plaintiffs were entitled to get the delivery order at any reason- 
able time before the 6rst monthly instalment fell due : and further, that the 
?h« ?»if a* eatJtled to repudiate the oontraot after the plaintiffs’ offer of 

the 5th September, and having done so was liable in damages. 


Reference fco fcbe High Court? under s. 69 of Acfe XV of 1882 and 
8. 617 of Acfc XIV of 1882, 

damages amounting to Ra. 1,181-4 by reason of 
the defendant having failed to deliver to the plainfcififs 15,000 A twill 

gunny bags in fche month of January 1892, under a conferaofe dated ths 
28th August 1891. 

^ [174] On fche 28bh August 1891 fche plaintiffs and defendant entered 

into a contract by bought and sold nofces,' by which fche plaintiffs bought, 
and fcbe defendan fc sold, 90.000 A twill gunny bags 44X26i. Union^^ 

» *1-* Refetenoe, No. 4 of 1892, by G. 0. Sconce, Esq-. Chief Jo4ge 

of the Calcutta Court of Small Causes, 

(1) W. R. (1864) 73. (2) W. R. (1964) 307. 
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make, at Bs. 21-2 per 100 bags — Terms, cash on delivery, which was to be 1893 
given and taken from October 1691 to March 1892, each month 15,000 bags. Feb. 16 . 

The defendant had previously, on the 19th June 1891, entered into a 
similar contract, through Messrs. Stavridi and Company, with the Union SMALL 
Mills, for the purchase from them of 90.000 A twills, at Rs. 21-8 per 100 Cause 
bags, delivery 15,000 bags per month, from October 1891 to March 1892. COURT 
The bought and sold notes between the plaintiffs and the defendant there- Refer- 
fore contained a further clause, “ buyers to pay difference each against 
delivery order on the Mills.” 

On the 20tb August 1891 the defendant made out a delivery order in 21 C. 173. 
favour of the plaintiffs, directing the Mills to deliver to the plaintiffs 
90,000 A twill gunny bags 44 x 26|, on receiving payment for the 
same at Rs. 21-8 per 100 bags. On the same day the defendant made 
out a bill of difference against the plaintiffs for the sum of Rs, 2,362-8, 
being the amount of difference on the value of the 90,000 bags, at Rs. 2-10 
per 100 bags, between Rs. 24-2, the price at which the plaintiffs bought 
from the defeodaot, and Rs. 21-8, the price at which the defendant had 
bought from the Mills. 

The defeodant having previously tendered the delivery order and the 
bill to the plaintiffs, on the 4tb September sent them a letter calling upon 
them to pay Rs. 2,362-8 by the next day, and stating that in default of 
such payment being made, he would sell the delivery order on the plaint- 
iffs’ account and hold them liable for any loss sustained. 

On the 5th September the plaintiffs by letter of that date refused the 
delivery order and billon the ground that the delivery order bad not been 
accepted by the Mills, and at the same time offered to pay the amount of 
the difference on receiving a delivery order accepted by the Mills. 

The defendant did not sell the delivery order, but disposed of the bags 
in different quantities at different times. 

[175] On the 9tb September 1891 the plaintiffs wrote to the defend- 
ant tendering Rs. 2,362-8, and requested that the delivery order should 
be made over to them. The defendant, however, refused to comply with 
this request. Subsequently, and at the end of each month from October 
1891 to March 1892, the plaintiffs tendered to the defendant the sum of 
Es. 3,468-12, the value of 15,000 bags, at Rs. 23-2 per 100, deliverable 
during each of these months ; and having received neither the delivery 
order nor the goods, instituted this suit for damages. 

The learned Chief Judge was of opinion that the defendant sold to 
the plaintiffs not only a delivery order, but his right to obtain from the 
Mills 90,000 A twill bags deliverable in lots, 15.000 per month, between 
October 1891 and March 1892, at Rs. 21-8 per 100 bags, afterpayment by 
the plaintiffs to the defendant of Rs. 2,362-8 for the delivery order ; and 
that the defendant was not bound by the terms of the contract to tender 
a " pucka ” delivery order, i.e., a delivery order showing on the face of it 
that it bad been accepted by the Mills, but that he impliedly undertook 
that the Mills should accept the delivery order and deliver the goods in 
terms thereof when presented by tbe plaintiffs to the Mills ; and that 
by the terms of tbe contract the defendant was not bound to tender tbe 
delivery order “ at once ” to the plaintiffs, nor were tbe latter bound to 
receive it “at once,” but were entitled to get tbe delivery order at any 
reasonable time before tbe first monthly delivery of the goods became due ; 
and that although the plaintiffs were not justified in objecting, as they 
did at first, to tbe delivery order on tbe ground that it did not purport to 
have been accepted by tbe Mills, yet when on tbe 9bh September they 
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fceDdered to the defendant the amount of the difference bill and asked for 
the delivery order, the defendant should have given it to them : and that 
the plaintiffs, having received neither the delivery order nor the goods, 
were entitled to a decree for the amount claimed- 

The learned Judge, however, at the request of the defendant’s counsel 
made his judgment contingent on the opinion of the High Court, as to 
whether the plaintiffs’ first refusal of the delivery order and their letter of 
the otb September 1891 entitled the defendant to rescind the contract. 

L176] Mr. for the defendant, contended that the defend- 

ant only sold a delivery order ; that it was not a condition precedent 
that the delivery order should bo first accepted by the Mills ; that it was 
no good ground of objection that the order tendered to the plaintiffs was 
a kutcha” order, t.e., not one on the face of it accepted by the Mills; 
and that, the plaintiffs having at first refused the order, the defendant 
was justified in cancelling the contract; that the subsequent tender on the 

yth beptomber by the plaintiffs to the defendant of Rg. 2,362-8 for the 
delivery order was too late. 

Mr. T. A. Apcar, for the plaintiffs. 


JUDGMENT. 

(Petheram. C.J., Norris and 

O Kinealy, JJ.) was delivered by 

Petheram, G.J. — The question which we are asked in this case is, 
whether or not the plaintiffs’ first refusal of the delivery order and their 
letter of the 5th September 1891 entitled the defendant to rescind the 
contract. In my opinion the answer to that question is, that it did not so 
entitle mm. The facts of:2the case are fully set out in the reference of the 

earned bmall Cause Court Judge ; and, therefore, it is not necessary to 
recapitulate them here. It is sufficient to say that I agree with the Small 
Oause Court Judge in thinking that upon this contract the defendant had 
no right to call upon the plaintiffs to accept the delivery order of the 
whole of the goods at that time. In addition to that, I do not think that 
the letter of the plaintiffs was such repudiation of the contract as 
to entitle the other party to say that it was at an end. I think the Small 
Cause Court Judge was right in the view he has taken of the case. This 
answer will be sent to Small Cause Court. 

Attorney for plaintiffs : Mr. PiUar. 

Attorney for defendant : Babu N. C. Bural. 

T. A. P. 


21 G. 177. 

[177] ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

Hossain Ali Mirza v. Arid Ali Mirza and others.* 

[6th September, 1893.] 

Security for costs-^Oivil Procedure Code (Act XIV of 1882) «. BSO^CanUmment of 
Secunderabad. 

For the purposes of s. 380 of the Code of Oivil Procedure, the British Canton- 
ment of Secunderabad is a place oiit of British India. 


* Original Civil Suit No. 207 of 1893. 
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This was ao appUoation on notice under s. 380 of the Code of Civil 
Procedure made by nine of the defendants in a suit brought to set aside, 
or in the alternative to construe, the will of one Nawab Sir Ikbaldowla 
and for certain declarations therein. The plaintiff was described in the 

plaint as “ residing at Hyderabad, but is now residing at No. in the 

town of Calcutta,” without further address, and in another application 
made by him in the High Court he had been then described as “ residing 
at Hyderabad, Deccan, in the dominions of His Highness the Nizam 
of Hyderabad, and at that time residing at 93, Russaphagla Hoad, 
Bhawanipur ” ; and the defendants alleged that be was now a resident 
of Hyderabad, where he had resided for many years, and had taken up a 
temporary residence in Calcutta merely for the purpose of filing this suit 
And bad since returned to Hyderabad; and that he possessed no immove- 
able property in British India independently of the property claimed in 
the suit. 

The plaintiff in his affidavit stated that be was a British subject and 
had for the last 10 years removed from Hyderabad to the British Can- 
tonment of Secunderabad, and had become a permanent resident in such 
cantonment, which was within British territory. 

Mr. Pugh in support of the application contended that Secunderabad 
was not British territory, and that it bad never been ceded to the Crown : 
he referred to Mahomed Shuffli v. Laldin Abdula (1) and distinguished 
the case of Triccam Panachand v. [178] Bombay, Baioda and Central 
India Railway Company (2) from the present case. 

Mr. O'Kinealy, contra, relied on Triccam Panachand v. Bombay, 
Baroda and Central India Railway Company (2). 
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ORDER. 

SikLE, J. — This was an application made by some of the defendants, 
under s. 380 of the Code, for an order that the plaintiff do furnish security 
for all costs incurred and likely to be incurred by the defendants in this 
suit. The applicants have referred to the title of the suit in which the 
plaintiff is described "as residing at Hyderabad,” and to an application 
which was made by the plaintiff in connection with a suit between the 
present defendants in which he is described as “residing at Hyderabad, 
Deccan, in the dominions of His Highness the Nizam of Hyderabad,” 
and they have pledged themselves to the statement in their affidavit that 
the plaintiff is residing out of British India and “does not possess any im- 
moveable property within British India independent of the property claimed 
in this suit.” The plaintiff, who claims to be a British subject, in his affidavit 
in answer says, that ten years ago he removed from the City of Hyderabad 
to the British Cantonment of Secunderabad and became a permanent 
resident of such Cantonment, and he adds that the British Cantonment of 
Secunderabad is within British India. He does not say that he has any 
other residence in British India, or that he possesses immoveable property 
within British India independent of the property claimed in this suit. 
Therefore, the only ;|uestion I have to determine is whether or not he 
is a person residing within British India. This depends upon whether 
or not the Cantonment of Secunderabad forms part of British India. 

Article 4: of the Hyderabad Treaty No. 42 of 1798, which is referred to 
in Aitohison’s Treaties, Yol. V, p. 174, provides that a place within the 
territories of the Hyderabad State shall be fixed upon as a Cantonment for 
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tbe British Goveroment. Secuoderabad was the place fixed upoc under that 
treaty, and it became a British CaatoDment, but it does not necessarily 
follow that it also became British territory. Iq order to obtain information 
as to the circumstances under which it came into existence as a British 
[179] Cantonment, and the real character of its connection with the 
British Government, the Registrar at my request wrote to tbe Foreign 
Office The reply, that it is still the property of tbe Nizam and is not 
considered to be within British India, was communicated to the parties. 
So far as appears, there never has been any actual cession of territory by 
the Hyderabad State for the purposes of a Cantonment. This fact distin- 
guishes this case from that relating to the Wadhwan Cantonment (1). It 
appears from Macpherson’s List of British Enactments in force in Native 
States, that the British Government exercises in the Cantonments of 
Secunderabad powers simitar to those which it exercises in British India; 
but it also appears from a notification. No. 4591-1., dated 2l3t November 
1888, referred bo at p. 195 of Macpherson’s List of British Enactments in 
force in Native States, that the powers exercised in the Secunderabad 
Cantonment have been exercised under ss. 4 and 5 of Act XXI of 1879, 
being the Foreign .Jurisdiction and Extradition Act, which sections regulate 
the exercise of any power or jurisdiction which the Governor-General in 
Council has within any country or place beyond the limits of British 
India. There is, so far as I am aware, nothing to show that territorially 
tbe Secunderabad Cantonment has ever ceased to he part of the Hydera- 
bad State, or that it has ever become vested in Her Majesty within the, 
meaning of the General Clauses Act, I of 1868. That being so, I most, 
for the purposes of s. 380, regard the British Cantonment of Secundera- 
bad as being a place out of British India. As tbe result, an order will bo 
made in terms of s. 380 requiring the plaintiff to furnish security to the 
satisfaction of the Registrar. The costs of the application will follow tbe 
result. 

T. A. P. Application allowed. 

Attorneys for applicants ; Messrs. Harris and Simmons. 

Attorney for tbe plaintiffs : Babu Gonesh Chunder Chunder. 


21 C. 180. 

[180] APPELLATE CIVIL. 

Before Sir W, Comer Pelheram, Kt., Chief Justice, and 

Mr, Justice Ghose. 


Dhunput Singh and others {Plaintiffs) u. Parbsh Nath 
Singh and another {Defendants)."^ [28bh March, 1893.] 

parties— Suit by some of a class as representatives of class— Suit by numerous plaintiffs 
— Civil Procedure Code, )882, s. 30— Leaye to institute suit — Right of suit. 


Section 30 of the Civil Procedure Code does not require an “express 
eion to be recorded by the Court, but if such permission can be well 
from tbe proceedicgs of tbe Court in which the suit was instituted, an 
Court may (where an objection that no permission was given is taken o 
infer from euch proceedings that permission was really granted- 

• Appeal from Original Decree No. 280 of 1890, against the decree of G.B. GarreHn 
Esq., District Judge of 24-Pergunnahs, dated the 6th of September 1690. 

(1) 9 B. 244. 
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The dictum of Stuart, C.J., ia Hira Lai 7. Bhairon (1) dissented from. 

IP., 29 C. 100 (109) : eind.Cas. 46 (47» ; R., 33 C. 906 = 10 G.W.N. 867,3 

The only point material to this report was as to whether the permis- 
sion of the Court under s. 30 of the Civil Prooedure Code to institute a 
suit must be one espressly given and recorded by the Court, or whether it 
may be a constructive permission. For this purpose the facts are suffi- 
ciently stated in the judgment of the Court. 

Mr. TFoodro^e, Dr. Rash Behari Ghose, Babu DwarkaNath Chucker- 
butty, and Babu Madhabanand Bysack, for the appellants. 

Mr. Jackson, Mr. T. A. Apear, Babu Taruk Nath Sen, Babu Mohini 
Mohan Roy, Babu Rajendra Nath Bose, Babu Dwarka Nath Mukerjee, 
Moulvie Mohamed Yusuff, Babu Kama Sindhu Mukerjee and Babu 
JoQcndra Chandra Ghose, for the respondents. 

On the point of law as to s. 30 of the Code, the following cases were 
cited : — The Oriental Bank Corporation v. Gobind Lull Seal (2) ; Jan Ali 
V. Ram Nath MundaliS); Geerecballa Dabee v. Cl81] Chunder Kant Mooker- 
jee (4) ; Haradhone Dass v. Ramdoyal Rai (5) ; Niiyanund Ghose v. 
Mohendro Kristo Ghose (6) ; and Hira Lai v. Bhairon (l). 

[1823 The judgment of the Court (Petherau, C. j. , and Ghose, J.) 
was as follows : — 

JUDGMENT. 

This appeal arises out of a suit instituted by five individuals, Buy 
Dhunput Singh Bahadur, Boy Boodh Singh Bahadur, Roy Budri Das 

(1) 6 A. 602^ (2> 9 C. 604. (3) 8 C. 32. (4) 11 C. 213. 

21 C. 181-N. 

(5) Appeal from appellate decree, No. 176 of 1889, decided on 25th February 1890, 
by Priosop and Trevelyan, JJ. It> was a suit by two persons for possession of certain 
lands alleged in the plaint to be the common property of the residents of three villages, 
and the place where the remains of religious devotees were interred, and the plaint 
stated that the eaid land bad been from a long time assigned for the performance by 
the people of the said villages of *' Sarisankristan," and for the making of offerings to 
Mohaparbhu ; that the plaintifis, and before them their anceitors, had been from time 
immemorial in open and uninterrupted enjoyment of the said rights, and that the 
defendants bad prevented them from suob enjoyment of their rights, and had thereby 
dispossessed the plaintiffs. The plaint prayed that the land might be declared to be 
the oommoo property of the residents of the three villages. Both the lower Courts 
held the suit to be not maintainable, inasmuch as the plaintiffs were suing as represen- 
tatives of the residents of the three villages, and bad not obtained the permission of 
the Court under e. 30 of the Code to institute the suit, Tbe High Court dismissed 
the appeal, holding that the view of (he lower appellate Court was correct. 

[This case is also referred to in 33 0. 905=10 G.W.N. 867 (873).] 

(6) Appeal from order No. 368 of 1688, decided on 20lh February 1889, by Pigot 
and Beverley, JJ. In this case tbe plaintiffs sued on behalf of themselves and other 
villagers for a deolaration of their right to use a road running over a piece of land 
belonging to tbe defendants, and to remove an obstruction placed by the defendants on 
it. The first Court held that the suit was not maintainable with reference to s. 30 of 
the Code, as the permission of the Court to sue had not beeu obtained. The lower 
appellate Court reversed this decision and made an order remanding tbe case to tbe 
first Court. On appeal from this decision the High Court said, “ As we read the plaint, 
this is a claim arising out of a user extending over a period of 20 years by tbe inhabi- 
tants of a partloular village to the right of way which is claimed this is not a public 
toad as stated in tbe plaint, though it may well be that, having regard to tbe special 
terms of s. 183 of the Criminal Procedure Code, it might have come under tbe terms of 
that section, Whioh is perhaps not confined to what are strictly highways in England ; 
but although not, strictly speaking, a highway, it is a path in whioh a large class of 
persons specified in the plaint are interested, and under these oiroumstanoes we think 
that tbe claim having been stated, (ho right alleged, and the wrong asserted, as they 
are in the plaint, tbe suit must be considered to be a suit brought on behalf of the olass 
of persons specified in the plaint, and as leave was not given under s, 30 of the Civil 
Frooedore Code, the enit cannot be properly maintained,” 
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1893 Bahadur, Babu Hira Lai Johury and Babu Surbosukh Koofcari, on behalf 
MABCnas. of the Jain Sifcumbary Society, against Rajah Paresh Nath Sing and 
— Mr. R. H. Boddam. 

PEL- plaint is, that the Jains following the Situm- 

LATE bary faith from a very ancient time, held under the Mahomedan Govern- 
OlViL. ment, and still hold, exclusive possession of the Paresh Nath hill and 
21 ^HO below, in the district of Hazaribagh; that they used the said 

• hill as a place of worship, devotion, and pilgrimage, and have constructed 
buildings and set up thakurs at their own cost. The plaint then 
goes on to refer to certain suits and proceedings in Courts between 
the Jains and the Rajah defendant, which will be noticed later on in 
detail, as also to an agreement by way of amicable settlement, which 
was entered into between the parties on the 19th May 1892; and to- 
a further agreement on the 2lst September 1878, confirming and ratifying 
the agreement of May 1872, and it (the plaint) then states that on 'the 
14th October 1876, the Rajah, alleging that the hill Paresh Nath apper- 
tained to Godi-palgunj, unlawfully granted a lease to Mr. Boddam, confer- 
ring on him the right to select 2,000 acres of land on the said hill, and use 
the same for any purpose that he (Mr. Boddam) might choose; that 
the defendant Boddam took the lease with full notice of the agree- 
ment entered into between the Jains and the Rajah ; that he has taken 
possession of the 2,000 acres of land on the hill and the plain below, and 
has set up a manufactory of bog's lard on the hill, thereby not only 
trespassing on the lands belonging to the Situmbary Jains, but also 
desecrating their place of worship, devotion, and pilgrimage, creating a 
nuisance, and wounding their religious feelings. The plaintiffs then pro- 
ceed to state that under the terms of two imperial grants made to the 
Jain Situmbary sect, as well as in accordance with the agreements 
come to between the Jains and the Rajah defendant, Mr. Boddam is not 

entitled to carry on the manufacture of bog’s lard on the hill. They, how- 
ever, allege in one portion of the plaint that the said agreements [iSSj of 
1872 and 1878 effected only an amicable settlement as regards the matter 
of the offerings made in the temples on the hill, and that Hurruck Chand 
Golecha, the executant of the agreement on behalf of the Jains, had no 
authority to bind the Jains by the concession of any other right in respect 
of the hill belonging to the Jains, and that, therefore, the Jains are not 
bound by any agreement except as regards the offerings. It is further 
alleged that the Rajah has, by the grant of the lease to Mr. Boddam^ 
violated the terms of the agreement, and, therefore, they (the Jains) are 
no longer bound thereby. The plaint concludes by asking for a declara- 
tion that the Rajah bad no right to grant the lease to Mr. Boddam; and 
that, therefore, the lease is invalid and ineffectual ; for the ejectment of 
Mr. Boddam from the land in his possession ; and for a perpetual injunc- 
tion to restrain him from carrying on the manufacture of lard, or any 
other trade offensive to the religious feelings of the Jains, upon the hill. 

There is one paragraph in the plaint which it is necessary to refer to 
particularly, viz,, the 15th paragraph. In this it is stated that the Situno- 
bary sect of the Jains, which consists of numerous persons having 
the same interest in the suit, crave leave to institute it on behalf of all 
persons so interested under s. 30 of the Code of Civil Procedure, in the 
name of the aforesaid plaintiffs. 

The suit was defended by the Rajah upon the ground that the Paresh 
Nath hill and the plain below did not belong to the Jains, but to hiu^ 
that the place of worship on the hill was a place of worship not only 
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fche Situmbary seot, bat also of the DIgumbary aod other sects of Jains ; 
and that therefore the plaintiffs, who represent only one section of the 
Jains, had no right to bring the suit ; that the title-deeds upon which the 
plaintiffs rely in support of their case were untrue : that by the ihrarna- 
mahs of 1872 and 1873 he was not prohibited from granting this lease in 
favour of Mr. Boddam ; that the claim was barred by limitation ; that he 
(.the defendant) had committed no improper act whatever, but that, on the 
contrary, he was a friend of the Jain community ; and that if the defendant 
Boddam bad committed any improper act on the hill, there could be no 
objection to the same being stopped by the Court ; and lastly, that the 
plaintiffs were bound by the agreements come to between the parties in 
1872 and 1878, Hurruck. Chand Golecha having then baen the manager. 

[184] The other defendant, Mr. Boddam, supported generally the 
written statement of his lessor, the Eajah, and stated that the Eijah had, 
previous to the grant to him of the lease of 1876, executed, in favour of 
one Mr. Peppe, a lease on the 7dh Saptember 1874 ; that Mr. Peppe had 
assigned a moiety share to this defendant ; that be obtained au assignment 
of the other moiety from the assignees of Mr. Peppe, and that then he 
received in October 1876 a mokurrari putta of 2,000 acres of land covered 
by Mr. Peppe’s lease from the Rajah ; that he was at liberty to use the 
said land in any manner he pleased ; that he carried on the manufacture 
of hog’s lard at a place very far removed from the temples on the Paresh 
Nath Hill ; that this caused no nuisance to any pilgrim, and that it was 
no desecration of the holy place. 

The suit was instituted in the Court of the Deputy Commissioner of 
Hazaribagh on the Ist October 1888: and on the plaint being presented, 
the Court made the following order : — " Plaint to recover possession 
of land held by defendant No. 2, praying that under s. 30, Civil 
Procedure Code, the plaintiffs might be permitted to carry on the suit on 
behalf of the Jain Situmbary society, and further praying that a temporary 
injunction be issued to the defendant No. 2, restraining him from carrying 
on the manufacture of hog’s lard aod other trades offensive to the religious 
feelings of the Jain Situmbary society, and the plaint being duly stamped 
and verihed by the plaintiffs, suit to be regUtered, summons be issued to 
defendants for first bearing on the 3rd December 1888. Notice to be 
published under s. 30, Civil Procedure Code, at Madhoobun, in the Calcutta 
Gazette and the Behar Herald, calling for objections to the granting of 
the permission asked for under s. 30, Civil Procedure CDde, and an ad 
interim injunction co be issued on defendant No. 2, restraining him from 
oarryiog on the manufacture of lard or other trades offensive to the religious 
feelings of the Jain Situmbary society till the decision of the suit.” 

Against so much of the order as granted an injunction against him, 
Mr. Boddam presented a petition to this Court, aud on the 12tb February 
1889, a Divisional Bench of this Court (Pigot and Bevbrlet, JJ.) set 
aside the said order and directed that the injunction be dissolved, and 
upon application made about the [18S] same time by the same person, 
the case was ordered to be transferred from the Court of Hazaribagh to 
the Court of the District Judge of 24-FdrguQnabs. 

On the 29bh June following, the District Judge laid down certain 
issues, aod on the 4th July 1890 framed additional issues. It is only 
necessary to refer to some of them — (1) whether the plaintiffs bad obtained 
the requisite permission under s. 30, Coda of Civil Procedure, and if not, 
can the suit proceed ? (3) To whom does the hill Paresh Nath and the 
plain underneath it belong ? (4) Was the defendant No. 1 competent 
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lith October 1876. anS is the defendant 
23. No. 2 bouni by fche tarma of fehe ikrarnamahs of 1872 and 1878 ^ (5) Are 

Appel- bound by the ikrars of 1872 and 1878? (9) Is Paresh 

T Amc ^ath Hill a holy place dedicated and sacred to and for the purposes and 
nAiE the observance of the religion of the Jain community? (12) Was the 
0^^. granting of the patt'i, dated the 14th October 1876, in favour of the defead- 
21 C.Tso ^ breach of such liability to the Jain community and in viola- 

tion of the rights ? Is it, as such, invalid and ineffectual ? (13) Is the 
^rryi^ on of the manufactory of the second defendant upon the Paresh 
Nath Hill m the plaint referred to, repugnant, injurious and offensive to the 
tenets and religiou=? sentiments, and wounding to the feelings of the Jain 
community or the worshippers upon the said hill ; and in violation of the 

rights of their community ; and is the second defendant liable to be res- 

I ^ injunction from carrying on the said manufactory ? 

U4) Did the second defendant obtain the said patta, dated the 14bh 
ctober 1876, with notice of the rights of the said community over and in 
aspect of the said hill ? (15) Does this suit lie in the absence of fche 
Digumbary Jains? and (16) Is the suit barred by limitation ? 

On the same date as the additional issues were framed by the District 
Judge, a petition was presented on behalf of the plaintiffs that formal 
permission should be accorded under s. 30. Civil Procedure Code, but the 
learned Judge declined to accede to fche request, saying, “the Courfc sees no 
reason to pass an order on the application at this stage.” Evidence was 
then gone into upon the issues raised in the case by the District Judge, 
and ultimately he practically decided all fche issues in favour of the defend- 
ants and dismissed the suit. 

[186] The present appeal is by the plaintiffs against the decree of 
the District J udge. The case was argued at great length before us by the 
learned counsel on either side, and we took time to consider our judgment. 

It will be convenient in the first place to dispose of the question that 
was discussed before us as to whether the requisite permission under 
s. 30, Civil Procedure Code, was obtained by the plaintiffs to institute the 
suit on behalf of the Jains of the Situmbary sect. 


The District Judge in dealing with this question, observes : — '*It is 
true that no such order appears to have been formally endorsed on the 
plaint, but I think that it is evident from the advertisement in the Gazette 
that such an order must have been given, and this issue must, I think, be 
decided in the plaintiffs’ favour,” The advertisement that fche Judge refers 
to was published on fche first October 1888, and after giving the names of 
fche parties, it runs, as follows : — Notice is hereby given that the 
plaintiffs abovenamed have applied, under s. 30 of Civil Procedure Code, 
for permission to sue, on behalf of the Jain Situmbary sect, the defendants 
named above for declaration that the defendant No. 1 has no right fco 
grant fche lease fco defendant No. 2, or any other patta, for declaration 
that fche paito granted by fche defendant No. 1 to defendant No. 2 is invalid 
and ineffectual, for ejectment of defendant No. 2 from lands occupied by 
him on fche Paresh Nath hill, and for perpetual injunction against defend- 
ant No. 2, restraining him from carrying on fche manufacture of lard or 
any other trade offensive fco fche religious feelings of the Jains. If any 
person belonging to the Jain Situmbary society has any objection to thfl 
plaintiffs' carrying on tbo suit on behalf of the society, he should appear 
before this Courfc and submit bis objectiops wifchio two months of the 
publication hereof.” 
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The Judge relies, we observe, upon this advertisement alone, but 
we are unable to take exactly the same view that he has taken ; lor 
the advertisement by itself does not show that any permission was 
actually given. We must, however, refer to the terms of the order 
itself, and what followed subsequently. It will be remembered that 
the plaintiffs in the 15th paragraph of the plaint distinctly asked 
for leave under s. 30, Civil Procedure Code, to institute the suit ; 
and the Court, on the 1st October 1888, in the [187] order already 
referred to, after referring to the leave asked for by the plaintiffs, and after 
stating that the plaint had been duly stamped and verified, ordered that 
the suit be registered, and directed that summons be issued against tbe 
defendants and notice published under s. 30, Civil Procedure Code, 
calling for objections to the granting of the leave asked for. Tbe 
difficulty that has arisen is in consequence of the last portion of the order 
of the Deputy Commissioner of Hazaribagh. That officer did not follow 
the directions given in the Code of Civil Procedure. Tbe section runs thus: 
“Where there are numerous parties having the same interest in one suit, 
one or more of such parties may, with the permission of tbe Court, sue 
or be sued, in such suit, on behalf of all parties so interested. But tbe 
Court shall in such case give, at the plaintiff’s expense, notice of the insti- 
tution of the suit to all such parties either by personal service or (if from 

the number of parties, or any other cause, such service is not reasonably 

practicable) by public advertisements, as tbe Court in each case may direct.” 
It will be observed that the second portion of the section provides that in 
a case where such a suit is brought with the permission of the Court, 
the Court shall give notice of the institution of the suit to the parties con- 
ctcned, by public advertisements, as the Court may in each case direct. 
What tbe section evidently intends is, that the Court, upon a proper case 
being made out for such permission, shall grant tbe permission, subject to 
any objection that might thereafter be raised by any party interested. 
We think that what the Deputy Commissioner really intended to do, by 
his order of tbe 1st October 1888, was to give permission, subject bo such 
objection. The learned counsel for the respondeat, however, contended 
that no such permission was really given by the Court, and that the 
permission should have been an express permission, and be relied upon 
certain oases, especially upon the case of 3ira Lai v. Bhairon (1) and also 
upon certain unreported decisions of this Court. It will bo observed, 
however, that in these cases no permission to institute the suit was at all 
asked for, and there was no question that such permission was not 
granted ; and all that these oases really lay down (with the exception 
perhaps of wbat Stuart, C.J.. held in Sira Lai v. Bhairon) is that 
permission under 9. 30 is to be obtained [188] before the suit is 
commenced, and that it cannot be granted subsequently. Stuart, G.J., 
in the case just referred to said, “ No doubt the permission of the 
first Court may be inferred from the fact of the suit having been allowed 
to proceed before it, issues prepared, and the suit determined on such 
issues. But, however distinctly such procedure may show tbe Court’s 
permission or sanction, it is, I fear, express and not constructwe permis- 
sion that the section requires, such express permission duly appearing on 
the record.” But we observe that that was not the opinion of the two 
other Judges who sat with him, and that tbe order made by the Court on 
that occasion was to remand the case under a. 562, for determination on 
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the wjerzis. We do not think that s. 30 requires that an expr&ss permission 
should be recorded by the Court; we cbiok that if permission can be well 
gathered from the proceedings of the Court in which the suit was insbitut- 
ed, the appeUato Court ought to hold that such permission was really 
granted There can be no doubt in this case as to what the parties 
them^lves actually understood by the order which was made on the 
1st October 1888. The defendants, who must bo taken to have 
been properly advised, did nob raise any objection bo the suit be- 

because permission had not been granted to the 
plaintiffs for mstibutiug the suit. Oq the coubrarv, we find that the 
defendant Mr. Boddam, by his application to this Court, got the case 
transferred from the Court of the Deputy Commissioner of Hazaribagh 
to the Court of the District Judge of 24-Pergunnahs, and we do not find 
any trace of any objection like this until we come to the date when the 
issues were framed. We think, upon the whole, we ought to hold that 
permission for the insbioution of the suit, on behalf of the Jain Sifcumb- 
ary sect, was giv®u by the Deputy Commissioner of Hazaribagh to the 


Another objection was raised before us by the learned counsel 
for the respondent, that the Jains of tbe Digumbary sect were also 
in er^ ed m the hill Pareeh Nath, it being also their place of worship; 
and that tbe suit was bad, because it was nob instituted on tbeir behalf, 
nor they made parties to it. It will be observed upon the 

plaint, that from the point of view of tbeir rights, which thev 
presented to the Court, the Jains of the Situmbary sect could nob properly 
bring in the Digumbary Ll89] Jains into the suit, for they claim this 
hm as their property, and ibey rely upon the ikrarnamaks executed 
between themselves and the Rajah, and to which the Digumbary sect of 

^®|'® parties. No doubt, upon the evidence it does appear that 
this hill IS a place of worship of the Digumbary Jains as well, but this 
fact does not entitle the defendants to have tbe suit thrown out. In the 
case in Ezra Lai v. Bhairon (1), already referred to, Straight and Tyrrell, JJ., 
made certain observations which may well be referred to here, and 
they are as follows : — Now, though it is admitted that the other coparce- 
ners of the plaintiff have a coparcenary or ‘joint’ interest with him in the 
subject-matter of the suit, the shamilat lands, there is nothing to show that 
they have ^ the same interest’ as he has *in the suit,' that they are so 
interested, in like manner, as he is. It may be indifferent to them whe- 
ther the defendants usurp exclusive rights in the shamilat, or it may 
be inconvenient to them at this moment to assert their own rights. We 
read the first part of the section” {i.e. s. 30. CivU Procedure Code) “as 
implying that tbe plaintiff therein contemplated wishes to sue on behalf 

of other persons similarly interested in suing, they also wishing the 
same.” 


Now in this case, it is quite plain that tbe five plaintiffs' desired to sue on 
behalf of other persons, namely, tbe Situmbary sect of the Jains, similarly 
interested in suing. The Digumbary Jains are not so similarly interested. 
They do not claim any title to the hill itself, nor were they parties to tbe 
ikrarnamahs of 1872 and 1878, and they would not be bound by any 
decree which may be made in this case. It appears to us, therefore, that 
the case may well proceed without them. 


(1) 5 A. 602. 
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[Their Lordships then proceeded to the consideration of the case on 
the other issues, and in the result came to the following conclusion] : — 
The suit, so far as it prays for any relief or reliefs as against the 
Bajah defendant, must, we think, be dismissed. 

The result is, that the decree of the lower Court must be modified 
by decreeing that a perpetual injunction should be issued as against 
Mr. Boddam, restraining him from slaughtering pigs [l90] and carrying on 
the manufacture of lard on the hill. The suit of the plaintiffs as against 
the Rajah defendant having failed, they must pay his costs in this and m 
the lower Court. But they will be entitled to their costs as against 

Mr. Boddam in both the Courts. 

T T7 TXT Decree varied. 


2i C. 190. 


APPELLATE CIVIL. 

Before Mr. Justice Maepherson and Mr. Justice Bancrjce. 


UDAI CHUNDER CHUCKERBUTT-S and ANOTHER {Plaintiffs) V. 
Ashdtosh Das Mozumdar {Defendant)." llOth July, 1893.J 

Sindu law^Widow^Alienation by Bvuiu widow— Legal necessity— Pilgrimage never 
carried out— Debt barred by limitation. 

The payment by a Hindu widow of her husband’s debts, though barred by 
limitation, is a pious duty for the performance of which a Hindu widow may 
alienate her property. . . r. 

Chimnaji Gobind Ooibole v. Dinkar Dhondev Godbole{l) and Tarim Prasad 
Chatterjee v. Bhola Nath Mookerjee (if) followed. 

' In the case of an alienation by a Hindu widow of bet husband’s ?? 

the ground of legal necessity, the alienee is suCBciently protected if he [191J 
satisfies himself by 6ona fide enquiries of the existence of such necessity, 
although be may be in fact mistaken. He has not to see to the application ot 

the money. 

IF., 2 Ind. Gas. 852 ; R.. 2 O. C._«8 (260)J_ _ 

• Appeal from Appellate Decree. No. 1640 of 1891, against the decree of Babu Nobin 
Ohundet Gangooly, Subordinate Judge of Tippera, dated the 7th of July 1891. reversing 
the decree of Babu Huco Mohun Bose, Munsif of Kushba, dated the Slst of July 1890, 


(1) 11 B. 320. 


21 C. 160 N. 


' (2) Appeal from Appellate Decree No. 45 of 1690, decided by Tottenham and 

<Jh0B6, JJ., on 28th August 1891. 

The judgment of the Court was as follows : — 

' This was a suit brought by the reversioners to the estate of one Mahanand Cbat- 
leriee in respect of certain property alienated by Rohini Debi, who was the widow of 
Mahanand ; Rohini Debi having died in the month of Agbcao 1288 (Novarnber 1881), 
that is, 39 years subsequent to the death of her husband, who deceased in the year 

^^^^The^defenoe was that the alienation was made for legal necessity and to enable 
the widow to perform a pilgrimage to Gaya and also for her own maintenance. There 
was a further contention that the plaintifls were estopped from bringing this suit by 
attain conduct of the plaintiff Tarini Prasad Chatterjee, who sues foe himself with 
his minor brothers. The lower Courts have oonourrently dismissed the plaintiffs’ suit. 
The Court below found that the alienation was effected by the widow in order to obtain 
funds for the purpose of paying off her late husband’s debts, and for her own pilgrimage 
to Gaya. In appeal it has been contended that the Court below was wrong in treating 
the husbaad’s debts as forming any legal necessity for the alienation, inasmuch as the 
debts were barred by limitatiou. The alieoation in question was only a mortgage, 
which was effected in the year 1279 (1872), and upon that mortgage the mortgagee 
obtained a decree and got the property sold. We think, however, the District Judge 
was liglifc in holding that tbs husband’s debts were suffioient to authorize the widow to 
raise the money in question by mortgaging property. Although the debts were bArred 
^ limiUtion there was, by Hindu law, a moral obligation upon the widow to satisfy 
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The facts of this case were as follows * 

the end of 1294 (1887) purcbaeed 10 kania of rent-free 
land at a sale held in execution of decree for arrears of rant at an enhaV-ed 

^ent defendant did not pay any 

rant, the plaintiffs brought a suit, on the 25th duly 1888, for arrears of rent 

the amount claimed being Rs. 57-13-3, and for khas possession The 

defendant pleaded t^hat be was not liable for the rent Ts the plaintiffs’ 

had ourchIsed‘th'L®b’J-'‘'’°“'’ evidence, that, as the defendant 

bad purchased the holding in execution of a decree for. its arrears he had 

nl=‘^ntiV'‘®3‘®‘' ‘'’® tenant! aTd gL^ the 

thnT,fns,f'‘^®r^® °° appeal, the Subordinate Judge mversed 

the Munsif s finding, and remanded the case for re-trial, on the ground that 

m a suit for rent where the plaintiff’s right to the rent is Sed it il 

bT pas^sed inTa''^? ‘f that question before a decree can 

Dlaintffff a plaintiffs favour. On the re-trial the Munsif gave the 

had nurrbof s r®® that their title was a good one, as they 

had ppch^ased from a Hindu widow who sold the property in order to 

Wh'ieh^^®b ^®' ‘^“sband’s debts and for purposes of a pUgrimage to Gaya 

Judg^reTO7seT^’h"fi®,^■®''®^ru"\®^^ *>>9 Subordinate 

no Wa7n«l ophe Munsif on the grounds that there was 

the S nf h h^’ widow did not go to Gaya on pilgrimage ; that 

and that barred by limitation; 

and that she did not need maintenance as her brother was maintaining her. 

pom pis decision the plaintiff appealed to the High Oourt. 

Bap Gobinda Chunder Das, for the appellants. 

^abu Durga Mohun Das, for the respondent!. 

valifl Chunder Das : The sale by the widow was made for 

va Id reasons, which amounted to legal necessity, and if so, the plaintiffs* 
title IS a good one. The alienation to the plaintiffs was made for three 

ceremonies and to go on 
pilgrimage to Gaya ; 2nd. in order to pay her husband’s debts ; and 3rd, 
n Older to maintain herself. The lower appellate Court accepts the fact 
of the existence of the debts and that they were satished. but holds that, 

,, ey were barred by limitation, there was no necessity to liquidate 
them Limitation does not affect the saoredness of the obligation to 
liquidate the debts; besides, it has been held in Chimnaji Gohind GodboU 

thU 7*" ‘“possession of the assets of her husband. The authorities upon 

<!)• Ohimnaji Gobind Godboli v. 
Su66rf4?^ Thl«A^ ^opala Afa7«pnrt (3), and ^ondaj^pa V. 

othiVhJn^ t- !! support the ruling of the Judge of the Court below. On 

P attention has been called to the cases of 

howevi^r Mundul (6) and Melgirappay. Shivappa (6). We think, 

in thfirtflcfl f 7?7® ^he case of J/e^irappa 7. Shimppa was considered late! 

m the case of Bhau Dabajt v. Gopafa Mahipati {3). 

pilgrimage to Gaya» that was no doubt also a pious duty on the part of 

aofof justified her incurring some debts to be a charge upon her husband'i 

e. ic IS not neoeseary, therefore, to consider the question of estoppel, as to whioh 

emay say we are not entirely in agreement with the Coart below. But upon tba 

think the decree of the lower appellate Oourt was right inlaw, 

and this appeal must be dismissed with costa. tPollowed in 21 0. 190.] 


(1) 2 B. 67. 

(4) 13 M. 189. 


(2) 11 B. 320. 

(6) 14 W. R. 147. 


(3) H B. 326. _ 

( 6 ) 6B.H.C.A.0. 970^ 
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V. Dinkar Dhondev Godhole (1) and Tarini Prasad Ghatterjee v. Bhola 
Nath Mookerjee (2) that cbe payment of the husband’s debts, though [193] 
barred by limitation, is a pious duty for the performance of which a 
Hindu widow may alienate her husband’s property. That alone is suffi- 
cient to make the sale to the plaintiffs a good one. The fact that the 
plaintiff did not go to Gaya does not affect the question of legal necessity, 
her intention was to go and the sale was made for that purpose, but she 
liquidated her husband’s debts first. Then there was the further ground 
that she alienated the property for her maintenance which she was legally 
enbiblod to do* For these reasons it should be held that the sale conferred 

a good title on the plaintiffs. i.- u 

Babu Dtirga Mohan Das, for the respondent : — The main ground which 

was supposed to form the necessity for the widow selling the property. 

was that she wished to go to Gaya to perform the shrad ceremonies of her 

husband. It is admitted that she never went. Therefore that necessity 

never existed. If the purchase-money was given to her for that purpose, it 

should have been used in that way. The second alleged necessity, namely, to 

liauidate her husband’s debts, is also not tenable. In the first place, the 

debts in question were barred by limitation, and there was no necessity to 

nav them as they could never be demanded, and the person to whom the 

money was due was her own brother. That necessity therefore was not 

a valid one. Her last ground for selling was also a false one. as she was 

being maintained by the very brother to whom she paid the amount to 

liquidate her husband’s debts. No legal necessity ever existed, and the 

sale was a fraud on the reversioners. 

The judgment of the Court (Macpherson and Banerjee, JJ.) was 

as follows : — 

JUDGMENT. 

The plaintiffs as purchasers of a rent-free tenure from one Umatara, 
the widow of Bbolanath Chuckerbutty, to whom the tenure originally 
belonged, brought this suit for arrears of rent due in respect of a jote 
situated within the rent-free tenure. The defendant, who had purchased 
the jote in execution of a decree for arrears of rent against the former 
jotedar, and who bad subsequently purchased the rent-free holding from 
the reversionary heirs of Umatara after her death, resisted the plaint- 
iffs’ claim, on this ground, amongst others, that the plaintiffs did not 
[194] acquire any title by their purchase from Umatara which could be 
binding against the reversioners, and that, upon Umatara’s death, they 
had ceased to have any interest in the rent-free holding. 

The first Court decided the question thus raised and the other ques- 
tions arising in the case, in favour of the plaintiffs and gave them a 

On appeal, the lower appellate Court has held that the plaintiffs did 
not acquire, by their purchase from Umatara, any interest in the rent-free 
bolding which could be binding on the reversioners, as there was no real 
necessity for any alienation by her ; and therefore, without going into the 
other questions arising in the case, it has dismissed the suit. 

In second appeal it is contended for the plaintiffs, that the lower 
appellate Court was wrong in law in holding that the sale by Umatara 
^as without necessity ; and we think this contention is sound. The learned 
Subordinate Judge observes with reference to the two purposes for which 

(1) 11 B. 390. (3) See note (3), 21 0. 190. 
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fche sale was made, vis., the performance of Umatara’s husband’s skra'f 

th‘ ‘‘is that as Umatara did not go to 

by limitation, the alleged neoelity 

ves •^wh'erfhl'' Subordinate Judge obsor- 

saTe 7n snob » Jo to Gaya, she had no necessity for the 

realiv Jnes tnV ’ purchaser ought to see that the widow 

reallyoes to Gaya, and does not cheat the reversioner by false pretext ” 

fu- '7.. ‘bat this view of the law is correct In cases like 
this. If the purchaser believes in good faith that the widow when making 

going to Gaya and performing her husband’s shrad, he is not bound to see 
to the application of the purchase-money. 

Then as to the second point, we think that the learned’ Subordinata 

the c! ‘‘y ‘be Bombay High Court, in 

the 7 Gobind Godbole v. Dinkar Dhondev 'Godbole (1) that 

s a 7ioTs'd°utv ‘hough barred by limi^atfon 

Ite her Tiwl^e^' Pf of which a Hindu widow may alien- 

this Gourfin r '‘"'i “?® '’iew was taken of the law by 

No 45 of I Sq^fT^T u “PP®®’* f™” “‘® anpellate decree 

the ofnr of ' “>® ®°^‘-®®‘ of the law. As 

Mfstenel e/fh ®’®®®P‘P ‘b« Btst Gourt’s finding as to the 
we think iinn t' i‘® eetisfaction out of the purchase-money, 

tTon hv Hm- r ! “’‘® ®^®®’ ™® “P^‘ bold that the aliena- 

Th^t^he,^ plaintiffs, conveyed to them an absolute title. 

and thf^ ® '‘'®*' S'PPe'lato Court must be set aside, 

arming i^ft^ ‘bat Court for the trial of the other questions 

will aWdeThe'lesult''*" “PP®"*’ '^be other costs 

c s 

ppcal alloioed and case remanded, 

21 C. 195. 

APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Gordon. 


Hara CooMAR Sircar {Petitioner) v. Doorgamoni 
Dasi {Objector).* [4th September, 1893.] 

£/»•«»( of, probate— Probate and Admmistration Act (V of 
1881) -Discretion of Court as to refusal to grant probate-Executor. ^ 

application for probate by a person appointed exeoutor by the will* 
in of the will is not disputed, and the applicant is a person not legally 

Court acting under the Probate and Administration Act fV of 
looi; nas no discretion to refuse probate on the ground that in its opinion the 
pp leant IS not a fit and proper person to be appointed executor. 

IP., (189S) 14; Rel.. 1.3 Ind. Oas. 171 (172) =24 P.L.R. 1912 

The facts of tbiscase are set out in the judgment of the lower Court 
which was as follows : — 


• Appeal from Original Decree, No. 204 of 1892, against the decree of A. E, Staley, 
iiisq., Distnot Judge of Baokergunge, dated the 8th of July 1892. 

(1) 11 B. 320. ( 2 ) See note (2), 21 0, 190. 
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"This is ao application for probate of the will of one Dhan Krishna 
Sircar by one Hara Goomar Sircar. The opposite party is one Doorgamoni, 
widow and executrix of the said testator. The admitted facts are that [196J 
Dhan Krishna died in 1296 (1889). leaving a will under which Doorga- 
moui and one Jagobundhu were to be his executors, and Hara Goomar 
Sircar was to collect rents under them as manager of the estate; and that 
on the death of Jagobundhu, Hara Goomar was to become executor. Jago- 
bundhu and Doorgamoni obtained probate. Jagobundhu died on the 14th 
of Aghran 1298 (29th November 1891). Now. in accordance with the 
will,'*Hara Goomar asks to be appointed executor in place of the deceased 
Jagobundhu. This is resisted by the executrix on the ground that until 
Hara Goomar renders accounts of his collections he ought not to bo ap- 
pointed executor. Hara Goomar denies having made any collections. The 
evidence produced, in my opinion, sufficiently proves that Hara Goomar 
has made collections. Keceipts given by him to tenants amounting to nearly 
Bs. 160 have been proved. He admits giving them, bub denies taking the 
money, and says he only signed for Jagobundhu, who took the money_ 
He has nob produced any evidence to support this statement. A tenant 
has in respeeb of three of t-he receipts stated that be paid the money to 
Hara Goomar himself. Bub the evidence which is conclusive against 
Hara Goomar is that of Babu Kali Goomar Bose, pleader of this Court, 
and Bhugwau Chunder Guha. a respectable taiukdar. These state ^ab 
Hara Goomar agreed to give the executrix accounts from the death of 
Dhan Krishna, the testator, in their presence, and admitted the collections. 
Under these ciroumsbancea it would, in my opinion, be inequitable to 
appoint Hara Goomar executor. He has made collections and denied 
them ; undertaken to render accounts and has failed to redeem his promise. 
No law has been shown me which requires me to appoint him under such 
circumstances as executor. To appoint him as executor now would be 
to the detriment of the estate, and would enable him to resist the demand 
of the executrix for accounts and settlement. The application is accord- 
ingly dismissed with costs.” 

From this decision Hara Goomar Sircar appealed to the High Court, 
on the grounds that the Judge had erred in law in refusing probate to 
him in spite of his appointment as executor under the will of the testator ; 
that the reasons assigned by the Judge for refusing probate were neither 
valid nor sufficient; and that the Judge had erred in holding that to 
appoint the petitioner " as executor would be to the detriment of the 
estate and would enable him to resist the demands of the executrix for 

accounts and settlement.” 

Babu Jogesh Chunder Roy, for the appellant. 

Babu Srinath Das and Babu Chunder Kant Sen, for the respondent. 

£l97l The arguments are sufficiently stated in the judgment of the 
Court (Ghose and GORDON, JJ.), which was as follows : — 

JUDGMENT. 

This is an appeal from an order of the District Judge of Backergunge 
dismissing an application for probate of the will of one Dhan Krishna Sircar. 
The application was made under the following circumstances : — Dhan 
Krishna Sircar died on the 3rd April 1889. On the 27bh March 1889 he 
executed a will, which was duly registered on the 29th of that month. By 
this will, he devised the bulk of his estate to his minor grandson Pratap 
Chandra Sircar, and he appointed as his executors his brother Jagobundhu 
Siroar-and his wife Doorgamoni ; and he also appointed his nephew Hara 
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Coomar Sircar (son of a deceased brother Tarini Charan Sircar) to manage 
the collection business of his estate : and the last paragraph of his wiU 
runs thus : If before Sriman Pratap Chandra Sircar attains majority 

Jagobundhu dies, then Hara Coomar Sircar will be executor in his place* 
and in case of Doorgamoni’s death the minor's mother Nistarini will be 
executrix in her place. Be it noted that there must be two executors in the 

way stated above to the ijTnali estate till Srimau Pratap Chandra Sircar 
attains majority.” 

After the death of Dhan Krishna, Doorgamoni and Jagobundhu 
applied to the District Judge for probate of his will, which was granted to 

io?I? June 1889. Jagobundhu died on the 29th November 

1891, and on the 17th February 1892 the present application for probate 
was filed by Kara Coomar Sircar. The application is opposed by Door- 
gamoni, the widow of the testator and sole surviving executrix, to whom^ 
ae we have already said, probate was granted jointly with Jagobundhu on 
the 25th June 1889. The grounds on which she opposes the application 
are thac. although the applicant has as manager been making collections 
of the rents of the estate for the years 1296 and 1297, he has omitted to 
submit to the executors any accounts of those collections ; that he has mis- 
appropriated a large sum of money belonging to the estate, and has refused 
to render accounts ; and that for these reasons he has caused loss to theminor 
^d is not a fib and proper person to be appointed executor. The applicant- 
Hara CoocDar deoies having made aoy colIectioDs, Ho gavo his ovidoDCO and 
several witnesses were examined for the objector ; and the learned District 
Judge finds ClddJ on this evidence that Hara Coomar actually made collcc^ 
tions from the tenants of the estate, and he undertook to render accounts and 
has failed to fulfil his promise, and that under these circumstances he is 
unfit to be appointed executor. “ To appoint him,” says the District Judge, 
as executor now would be to the detriment of the estate, and would enable 
him to resist the executrix’s demands for accounts and settlement.” 

The District Judge accordingly dismissed Hara Coomar’s application, and 
be appeals. 

The District Judges finding of (act is not challenged before us on 
appeal, but the learned pleader for the appellant argues that the District 
Judge bad no discretion to refuse probate ; in other words, that as the 
geniuneness of the will is not disputed, and the petitioner is not legally 
incapable ie.g.t be is not a minor or of unsound mind), the District Judge 
was bound to give effect to the wishes of the testator as expressed in his 
will appointing the petitioner as executor on the death of Jagobundhu, 
and therefore to grant probate to him. 

We have carefully considered this question and we think that this 
argument is sound. We have been referred by the learned pleaders on 
both sides to several sections of the Probate and Administration Act, V of 
1881, as bearing upon this particular matter, but we are unable to find 
any provision in the Act which gives the District Judge any discretion to 
refuse an application for probate by an executor named in the will on the' 
ground that, in the opinion of the Judge, he is not a fft and proper person 
to be entrusted with that office. It is noteworthy that, under the Act, pro- 
bate can only be revoked for “ just cause ” (see s. 50), and that unfitness or 
incompetency of an executor does not fall within the meaning of “just 
cause” as explained in that section ; so that apparently an executor, how- 
ever unfit or incompetent he may be, cannot be removed by the Oourt from* 
his post, though no doubt he may be removed for the reason given by thd' 
Judge for bolding the petitioner in this case to be disqualiffed, vix., the* 
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omission to exhibit an account of the assets which have come into his 
bands. But this refers expressly to the revocation of a probate after it has 
been granted, and can have no application to the conduct of the executor 
before the probate is granted, and much less to the conduct of a person, who. 
like the petitioner. [199] occupied the position of a manager. Again, ss. 22. 
41 and 85 of the Act give the Court discretion to grant to any one of the 
persons entitled to the estate of an intestate, or to a third party, letters of 

administration, or to make an order refusing to grant any application for 

letters of administration. But the Act nowhere provides for any such discre- 
tion being exercised in the case of an application for probate by an executor 
named in the will and considered qualified by the testator to act as such. And 
■wo do not think that a Court acting under the Probate and Administra- 
tion Act has any more discretion than a Court of Probate has in England, 
where it seems to have been held that a person convicted of felony, or one 
who is attainted or outlawed, may maintain a suit for establishing the 
validity of a will by which he is anpointed executor (see Smethurst v. 

Tomlin {!), In the goods of Samwn (2) , 3.nd Williamson Executors, 8th 

learned pleader for the respondent contends that an executor is in 
fact a trustee, and that as such a Court of Equity can either grant or re- 
fuse him probate at its discretion. We think, however, that this conten- 
tion is nob sound. An executor may no doubt be regarded as occupying 
the Dosition of a trustee for the purpose of administering the estate, and he 
mav also be a trustee under a will appointing him executor and creating 
the trust but that is quite a different matter from saying that an executor 
oua executor is a trustee. The true position, powers and duties of an execu- 
tor are essentially different from those of a trustee. We think, therefore, 
that the District Judge was bound to grant probate to the applicant m 
this case. As to the observation of the District Judge that to appoint 
the petitioner to be an executor would be to the detriment of the estate, 
and would enable him to resist the executrix’s demand for accounts, all 
that we need say is that such a consideration cannot and ought not to 
influence the action of the Court when the petitioner was named as an 
executor by the testator. Whether or no the petitioner may be compelled 
to render accounts in a suit properly framed for tbe purpose by the execu- 
trix, or how otherwise the monies in his hands may [200] be realized, is, 
however, a question which we are not called upon to discuss in the present 

The appeal will accordingly be decreed. The applicant will be granted 
probate of the will of Dhan Krishna Sircar, and we think the proper way 
to give effect to this order will be to substitute the applicant’s name for 
the name of Jagobnndhu, deceased, in the probate already granted to him 
and Doorgamoni jointly, and which we observe was filed in the Court of 
the District Judge with the application in this case. 

We make no order as to costs. 


J. V. W. 


Appeal allowed. 


(1) 30 L.J. Pro. 269 = 2 Sw, & Tr. 143. 
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ORIGINAL CIVIL. 


Original Before Mr. Justice Sale. 

Civil. 

21 C^OO Clark v. Alexander.* [8fch September, 1893.] 

Sale in execution of decree Rateable distribution — Attachment of salary ^Civil Pro- 
cedure Code, 1882. ss. 285, 295 — Attachment by Small Cause Court — Transfer of 
decrees to superior Court, 


Practice of the Ciloutta High Court in favour of the principle of rateable- 
distribution amongst all the attaching creditors, without any such oooditioa as 
the transfer of the execution proceedings to the superior Court, adopted and held 
supported by the casesof Gtpee Nath Acharje v, Achcha Bibee (1), Bykant Nath 
Shako. V. Rajeniro Narain Rai (2) and Bhugivan Dass Bogla v. Bunko Beharif 
Bajpie (3). ^ 

MtcHalagiri Nayak v. Mutlayyar (4) and Nimbafi Tahiram v. Vadia 
Venkati (5; not followed. 


£Rel., 26 M.L.T. 406 = 23 Ind. Cas. 909 : R., 35 M. 588 = 8 Ind Gas. 852 = 21 M.L.J. 
505=9M:.L.T. 121 = (1911) IM.W.N. 47; L.B.R. (1893—1900) 161 (162); Cons., 
11 C.L.J. 69=14 C.W.N. 396 (402) = 3 Ind. Cas. 105; D., 4 C.W.N. 542 (545) ; 
1 L.B.R. 121 (122).] 


On fcbe 13fch February 1893 fcbe plaintifif obtained in bboHigh Courb 
a decree against tbe defendant for Rs. 9,979-4. 

In execution of this decree, under an order of the lltb April 1893, the 
plaintiff attached a moiety of tbe salary of tbe defendant, who was a 
member of the Bengal Pilot Service, and in accordance with an order 
obtained by the plaintiff on the 22Qd May 1893, tbe Accountant-General 
on the 4th July paid into Court [201] to the credit of tbe suit a sum of 
Rs. 975-14-4, representing two monthly moieties of the defendant’s 
salary which had come to the hand of the Accountant-General. 

The plaintiff, having obtained the usual certificates from the Sheriff 
of Calcutta and from the Registrar of the High Court that no other 
attachments had been issued or applications in execution made against tbe 
defendant in the High Court, applied to Mr. Justice Sale, in Chambers, to 
withdraw the sum of Rs. 975- 13-7, standing to the credit of tbe suit. 

It, however, appeared that prior to the order of the 22ad May, but 
subsequent to the plaintiff's attachment, several other attachments were 
in existence on the moiety of the defendant’s salary, issuing from the Cal- 
cutta Court of Small Causes, two of the said attachments having been 
obtained in execution of decrees transferred from the Court of the first 
Munsif of the 24-Parganas to tbe Calcutta Court of Small Causes for exe- 
cution, and the others in execution of decrees of the Calcutta Small Gaosa 
Court itself. These attaching creditors had not, however, transferred 
their decrees for execution to tbe High Court; on this application coming 
on in Chambers, Mr. Justice Sale directed that it should stand over and 
be renewed upon notice to all outside creditors. After service of summons 
on these creditors the application was renewed. 

Mr. Acivorth, for the applicant : — My client is entitled to the whole 
fund ; tbe money has been realized under s. 295 of the Code, and no 
other creditors have applied for execution. I rely on Muttalagiri Nayak 

• Origioal Civil suit No. 30 of 1893- 

(1) 7 0.653. (2) 12 C. 333. (3) Suit No. ISOof 1884, unreported, - 

(4) 6 M. 357. (5) 16 B. 683. 
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V. Muttayyar (1), Niinbaji Tulsiram v. Vadia Venkati (2), and on Krish^ 
nashankarv. Chandrashankar (3), and refer to Gopee Nath Acharjev. 
Achcha Bibee (4). 

Mr. O’Kineaty, for the Small Cause Court oredibora ; — Section 295 
has DO application, but the section applicable is 285 ; khe rights of all the 
creditors should be determined, and the fund rateably divided amongst 
them. 

ORDER. 


1898 

Sep. 8. 
ORIGINAIi 

Civil. 

21 C. 20(K 


Sale, J. — This was as application by the plaintiff for an order 
that a sum of Rs. 975-13-7, now in Court standing to the credit 
of this suit, be paid bo him in part satisfaction of the decree obtained 
[202] by him in this suit. The money represents salary which was 
attached in the hands of the Accountant General of Bengal. There were, 
it appears, five attachments made by the Calcutta Court of Small Causes, 
under s. 285 of the Code, in execution of three of its own decrees and two 
decrees of a mofussil Court sent to it for execution. 

Under these attachments a moiety of the salary of the defendant, 
who is in the Pilot Service, was from time to time realised by the Small 
Cause Court in part satisfaction. Before full satisfaction could be obtain- 
ed, an attachment was made by this Court in execution of the decree in 
this suit, which was followed by an order for payment of the money so 
attached into this Court to the credit of this suit. That order was made 
without notice to the outside decree-holders, although there was a certi- 
ficate of the Accountant-General of Bengal showing that the money was 
subject to existing attachments on the' part of these outside creditors. I 
therefore thought it right that notice of this application should be given to 
all these creditors, soma of whom have now appeared and claim to parti- 
cipate with the petitioner in the fund which he seeks to have paid out to 
him. The only other material fact is that the petitioner is the only 
judgment-creditor who has applied for execution to this Court. 

Upon these facts it was contended, on the part of the petitioner, that 
the money bad been realized under s. 295 of the Code, and that, as the 
petitioner was the only creditor who had applied for execution to this 
Court, he aJone was entitled to the whole fund to the exclusion of the 
outside attaching creditors, who in fact wore excluded by the terms of the 

section. 

On the other hand, it was said that the section applicable to the facts 
of this case was s. 285 and not s. 295, and that the realization in this case 
should be treated as having been made under the former section, which 
requires the Court to consider and determine the rights of all creditors 
who have attached the property realized under that section, and that the 
fund ought to be distributed rateably amongst all of them. 

In support of the contention on the part of the plaintiff, two oases 
were cited : the case of Muttalagiri Nayak v. Muttayyar (1) [203] and 
the case of Nimbaji Tulsiram v. Vadia Venkati (2), which followed the 
former case. 

After careful consideration of these oases I have come to the con- 
clusion that the contention made on behalf of the outside creditors is the 
correct one. To give s. 295 the signification contended for by the plaintiff 
Would, in my opinion, have the effect of altogether nullifying s. 285. 
The duty of the superior Court under s. 285 is to consider and determine 
the rights of the atteo hing-oreditors in all the oas es to which that section 

(2) 16 B. 683. 6 B. 196. (4) 7 0. 558. 


(1) 6 M. 367. 
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1893 applies, whether they have applied to the superior Court or not. Thera is 
8 b^ 8. nothing in that section which requires that before an attaching creditor 

Originat determined he must obtain a transfer of his 

decree to the superior Court and apply to that Court for execution. 
If that were required, it would operate with great hardship in the 
2(G. 200. creditors for small amounts who had attached through 

the Small Cause Court, especially where the attached property was 
of small value. The extra expense that would be incurred by reason 
of the transfer to the superior Court and the re-attachment through 
that Court, would in some cases deprive the Small Cause Court creditors 
of all benefit arising under their attachments, and the result in those cases 
would be, at the least, the practical postponement of the rights of such 
creditors to those of creditors for larger amounts who had attached through 
the superior Court. It certainly would be a remarkable result if, where 
property is attached under s. 285, the superior Court, while required by 
that section to consider the rights of all attaching creditors, irrespective of 
the Courts by which the attachments were made, should at the same 
time be restricted so as to have no alternative but to apolv the rule of ex- 
clusion contained in s. 295 to all creditors except those who have applied to 
the superior Court prior to realization, and so come strictly within the 
terms of that section. Such a result cannot have been intended, and maybe 
avoided if ss. 285 and 295 be read together and due effect given to each. The 
specific point, whether realization should be treated as having been 
made under s. 285 alone, or under that section and s. 295, was not, so 
far as appears, raised in the oases cited on behalf of the plaintiff, or 
considered by the Courts. In each of those cases it would seem to have been 
[204] assumed that the realization was under s. 295. On the other hand, 
there are decisions of this Court in which this point has been considered. 
The case of Gopeenath Acharje v. Achcha Bibee (1) was a decision under 
ss. 272 and 295. In that case this was said by the Court — " It may be 
proper to observe " (p. 555 of the report) “ that s. 295 of the Code of Civil 
Procedure has no application to a case of this kind. That section applies 
only where the decree-holders have all applied to the same Court for exe- 
cution of their decrees. Now, in this case the plaintiff did not apply 
to the Small Cause Court Judge for execution of her decree, seeing 
that that decree was a decree of the Munsif and had never been trans- 
ferred into the Small Cause Court for execution. Then, with reference to 
s. 272, we think that the Subordinate Judge has taken a proper view of 
the proviso, which is merely intended to mean that any question of title 
or priority is to be determined by the Court in which, or in the custody of 
which, the property is, and not by the Court which made the order of 
attachment.” The contention was between two attaching creditors, one 
of whom had attached through the Court bolding the assets, the other 
was an outside creditor ; and inasmuch as they had not applied to the 

same Court for attaobmeot, the learned Judges seam to have held that 

s. 295 did not apply, that is, did not apply so as to exclude the rights of 
creditors under the earlier ss. 272 and 285. 

The case is referred to in the Madras case Muttalagiri Nayak v. Mut^ 
tayyar (2) as an authority for the proposition that before an attaching 
creditor has a right to rateable distribution under s. 295, he is bound to 
transfer bis execution to the Court holding the assets. I cannot agrefe 
that it supports that proposition. 

(1) 7 C. 563. (3) 6 M. 357. 
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In another case, Bykant Nath Shaha v. Rajendra Narain Roy (I), 
where property had been attached both by an inferior Court and by a 
superior Court in the same district, and was sold first by the inferior Court 
and then by the superior Court, it was under all the circumstances held 
that the first salo by the inferior Court should not be set aside, and that 
the superior Court should have accepted the sale and required the purchase 
money to be brought [205] in and placed under its control, “ so that (as 
observed by the Court) it might be rateably distributed amongst all the 
decree-holders.” In that case it was assumed that a rateable distribution 
was capable of being made without transfer of the execution to the Court 
holding the assets. And, after the best enquiry I have been able to make 
as to the practice of this Court, it seams to bs in favour of the principle of 
rateable distribution amongst all the attaching creditors without any such 
condition as the transfer of the execution proceedings to the superior Court. 
In illustration of this I will refer to two unreported cases. 

In a case where money was attached in the hands of a mercantile 
firm, first by this Court and then by the Calcutta Small Cause Court by 
direct attachment, and was paid into this Court, the attaching creditors 
made a joint application to the Court that their rights as to participation 
might be determined under ss. 285 and 295. It was referred to the Regis- 
trar to enquire who under these sections were entitled to the money, and 
that distribution be made according to theR^gistrar’s report, after confirma- 
tion by effluxion of time or otherwise. The Registrar reported in favour of a 
pro rata distribution. That report was confirmed and carried out — Bhug- 
wan Dass bogla v. Bunko Bekary Bajpie (2). It is to be observed that the 
reference in that case was an open one, though made on a joint application 
of the attaching creditors. 

There was another case in which property in Calcutta, attached in 
execution of a decree of this Court, was taken up for public purposes. The 
compensation money awarded was in the hands of the Collector of the 
24*Pergunnah8, who, at the request of this Court, sent the money to this 
Court, with the request that it should be received ” for credit ” of the 
suits in this Court, a suit of the Calcutta Small Cause Court and an execu- 
tion suit in the Alipore Court. That money was attached in the hands of 
the Collector by a creditor who bad obtained a decree in the Alipore Court. 
It was held by Wilson, J., that the money having been attached within 
the jurisdiction of the Alipore Court in execution of a decree of that Court, 
bad been irregularly brought into this Court, yet that, having been brought 
into this Court, it must be deemed [206] to have been realized in all the 
suits, and the principle of rateable distribution between all the creditors 
should be applied. 

£'or these reasons I prefer to adopt the practice of this Court, support- 
ed as it seems to me to be by the authority of the cases decided in this 
Court which I have cited. I therefore hold that the money realized in 
this case should be rateably distributed between all the attaching creditors, 
and that their costs of appearing before me should be added to their 
claims respectively. 

Attorney for applicant : Mr. E. J. Fink. 

Attorneys for the Small Cause Court creditors; Messrs. Dignam, 

Robinson and Sparkes. 


(1) 13 0. 833. (3) Bait ISO of 1881. unreporked. 
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OBIGINAL CIVIL. 

Before Mr. Justice Sale. 

In the matter of Srish Chunder Singh and others.* 

[llfeh September, 1893.] 


Ouardtan—Appointment of G^ardtan— Infant residing out of the jurisdiction of ths 

iQon\^ C’our/, cl. 17 — Guardian and Wards Act (VIII of 

1890), ss, 4, 7, 9—Te$tam£ntarp guardians — Jurisdiction of High Court. ' 

Case in which the Court refused, on a summary proceeding under ol. 17 of the 
njfl w ? guardian of the person and property of an infant who wm 

living outside the limits of th« 
ordinary Original Civil J unsdiction of the Court, there being testamentary guard- 
lans ID existence, and no application or suit filed to remove them. 

On these two last grounds the Court also refused to appoint a guardian of«io 
infant's property under Act VIII of 1890. 

[R., 25 M.L.J. 661 (689) = 15M:.L.T. 1 (18. 201 = 21 Ind. Cas. 789 (796).} 


application made under cl. 17 of the Charter of 

Court and a. 17 of the Guardian and Wards Act (VIII of 

loyu;, by one Dabendrobala Dabee for her apooiotmeot as guardian of the 

person and property of her adoptive son Srish Chunder Singh, then an 
infant of 12 years of age. 

It appeared that in October 1887 one Grish Chunder Singh died', 
leaving a widow, Dabendrobala Dabee. and three brothers. Poorno Obnn- 
der bingb Kanti Chunder Singh, and Sarut Chunder Singh, and also a 
son of bis father’s brother, Indra Chunder [207] Singh. By his wiU he 
appointed the four persons last mentioned bis executors, and, after provid- 

legacies, gave all the residue of bis estate to the son who 
should be adopted by his widow under a power given to her for that pur- 
pose. will further contained the following clause which bore refer- 

ence to the power of adoption, viz. “ If the party who is entitled to the 
property he under age, then the whole of my property will pass into the 
anas of my executors, and until the person so entitled as aforesaid shall 
attain the full age of 21 years, they shall manage all the property, and the 
duties and management and education of the said son shall be condnotod 
under the supervision of my wife.” 

At the time of the death of the testator the estate, which was known 
M the Paikpara estate, was joint, and was in the hands of the Court of 
Wards. In 1879 the Board of Revenue made over the joint estate to 
Poorno Chunder Singh, Indra Chunder Singh, and Sarut Chunder Singh 
in their character as executors. Probate of the will of the testator was 
obtained by Poorno Chunder Singh and Kanti Chunder Singh on the 19th 
September 1878 ; and in July 1879 and March 1882 by the two remaining 
executors respectively. 

On the 25bh July 1881, Dabendrobala Dabee, in pursuance of tbo 
power given to her for that purpose, adopted one Srish Chunder Singh, 

one of the sons of Poorno Chunder Singh, as a son to Grish Ohnnder 
Singh. 

In 1889 Sarut Chunder Singh filed a suit for partition of the joint 
estate : and in such suit a Receiver of the whole of the joint estate was 
appointed ; and the Commissioner of partition therein appointed duly made 


* Original Civil Suit, 
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his award, which at the time of the present application had not however 
been confirmed, owing to the award having been remitted to the Gommis> 
sioner for alteration in minor details concerning certain properties situate 
outside the jurisdiction of the original side of the Court. Under this award 
the whole of the property allotted to the minor was situate outside the 
jurisdiction of the High Court. 

In 1889 another suit was brought by Srish Chunder Singh through 
his adoptive mother as next friend, against the other members of the 
family, which, amongst other matters, asked for an injunction restraining 
Sarut Chunder Singh from further [208] acting as executor to the estate 
of Grish Chunder Singh, on the ground that he had improperly dealt with 
large sums of money belonging to the estate. In 1891 a decree in this suit 
was made directing Sarut Chunder Singh and Indra Chunder Singh to hie 
their accounts. In February 1892 Sarut Chunder Singh filed bis account, 
which was objected to on the grounds of insutficiency and incompleteness, 
and on the further ground that the estate of Srish Chunder Singh had been 
improperly debited with large sums which ought not to have been paid 
therefrom. No account was filed by Indra Chunder Singh. 

It further appeared that Srish Chunder Singh was. at the time of the 
application and bad been previous thereto, living with his adoptive mother 
outside the original jurisdiction of the High Court ; and it was alleged 
that the infant had no near relations except the applicant and her paternal 
grandmother, a lady over 60 years of age, living in Calcutta, and his 
ancles Sarut Chunder Singh and Indra Chunder Singh who were alleged 
to be on bad terms with each other, and could not therefore properly act 
together as managers of the minor's property ; and that the applicant was 
apprehensive that the award would shortly be confirmed by the Court, and 
that therefore the Beceiver would be discharged, and the estate pass to the 
hands of the executors. 

The application was opposed on the grounds 

(1) that the Court had no jurisdiction inasmuch as the infant did 

not reside within the local limits of the original side of the 
Court, and did not possess any property within such limits ; 

(2) that the suit for accounts of the estate of Grish Chunder Singh 

was still pending and the executors had not been discharged, 
and no application could, therefore, be entertained under the 
Guardian and Wards Act ; 

(3) that the grandmother of the infant and Sarut Chunder Singh, 

his paternal uncle, were willing to act as guardians, and had a 
preferential right to the applicant, and that testamentary guard- 
ians had already been appointed and had not been removed ; 

(4) that the applicant was not a fit and proper person to be 

appointed. 

[209] Mr. Pugh, Mr. Garth and Mr. Ghackravarti, for the applicant. 

Mr. Jackson (with him Mr. Acworth) for Sarut Chunder, referred to 
Simpson on the Law of Infanta, 2ad Ed. 434-465 ; Trevelyan on Infants, 
,p. 194; In re McOiUlochs (1), and Ingham v. Bickerdike (2). 

Mr. Sinha, for Indra Chunder Singh. 

Mr. O’Kinealy, for the Beceiver. 

OBDEB. 

SAXtE, This is an application for the appointment of the adoptive 
mother of the infant Srish Ohander Singh as guardian of his person and 

. (1) 6Ir. Eg. 896. fS) 6 Madd. 276. 
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property made under cl. 17 of tbe Charter, and also under s. 7 of the 
Guardians and Wards Act. Tbe circumstances under which it is made 
may be shortly stated as follows : — Srish Ghunder Singh was taken in 
adoption by the widow of Grish Chunder Singh, as a son to Grish 
Chunder Singh, Grish Chunder Singh, who was entitled to a share of very 
large properties, called the Paikpara Raj Estate, which originally belonged 
to two brothers, Issur Chunder Singh and Pertap Chunder Singh, died in 
1877, leaving a will by which he appointed his uterine brothers Poornn 
Chunder Singh, Kanti Chunder Singh, and Sarut Chunder Singh, and his 
paternal uncle’s son Indra Chunder Singh, his executors. The terms of 
the appointment will be more particularly referred to presently. 

At that time the family was joint, and the joint Paikpara estate was 
in charge of the Court of Wards and remained in charge of the Court of 
Wards till 1879. It was then, including the share of Grish Chunder 
Singh, made over to Poorna Chunder Singh, Indra Chunder Singh, and 
Sarut Chunder Singh, tho share of Grish Chunder Singh being managed 
by them as his executors* 

In 1889 a suit (No. 41 of 1889) was brought by Sarut Chunder Singh, 
one of the sons of Pertap Chunder Singh, for partition of tbe joint estate. 
In the same year, a suit No, 235 of 1889 was brought by Srish Chunder 
Singh, tbe adopted son of tbe petitioner, through tbe petitioner as his 
next friend, against the other members of the joint family, for the re- 
moval of Sarut Chunder Singh from acting further as executor to the 
estate of Grish Chunder Singh, and for an injunction and other relief. Tbe 
case alleged against Sarut Chunder Singh was that [210] be had improperly 
dealt wicb large sums of money belonging to the estate. In 1891 a decree 
was made in tbe last mentioned suit, directing an account as against Sarut 
Chunder Singh and Indra Chunder Singh, as the surviving executors to 
tbe estate of Grish Chunder Singh. 

On tbe 2nd February 1892 Sarut Chunder Singh filed his account* 
Id tbe objections taken to this account it is alleged that the account is to 
a great extern; unintelligible ; that it is incomplete and insufficient ; that it 
does not give credit for the whole income derived from Grish Chunder 
Singh’s share in the joint estate, and that the disbursements charged in tbe 
account are not all properly chargeable against the share of Grish Chunder 
Singh. Indra Chunder Singh, though directed to file his account, has not 


done so. 

It is an important fact that in tbe partition suit a Receiver was 
appointed of tbe whole Paikpara Raj estate. Thereupon the Receiver 
took charge and has ever since remained in charge of the estate. 

Tbe statements upon which the petitioner relies are, that by an award 
made by tbe arbitrator appointed in the partition suit to decide all matters 
in dispute between the parties, and to carry out the partition of the joint 
estate, the zemindaris belonging to the estate have been partitioned; that 
on the award being confirmed the receiver will be discharged as to such 
zemindaris ; that the share allotted to Srish Chunder will then pass intor 
the hands of the executors, who are unfit to take charge of it ; that this 
should be prevented by the appointment of the petitioner as guardian, 

It should, however, be stated that pending this application the awar 
was remitted to the arbitrator for amendment and for reconsideration as 
to certain properties left unpartitioned. The result apprehended by ® 
petitioner has thus been postponed. . . ^ 

The petitioner claims to be entitled to the order sought in 
application, both under the power which this Court has under its Onar r 
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and also undor the terms of the Guardians and Wards Act. The infant 
it is admitted resi les outside the Original Civil jurisdiction of this Court’ 
and I bjve ID proceeding under the jurisdiotiou given bv the 

^ anv instance in 

which this Court has exercised that jurisdiction in the ease of an infant 

residing outside the ordinary Original Civil jurisdiction of this Court who 
18 other than a European British subject. And, further, it does not apoear 
to be the practice of this Court, or of the English Courts, to act in a sumra ary 
w^’ without suit in the appointment of a guardian, except whore no 
difficulty arises in the administration of an estate. Here there is an 
important question arising as to whether there are not now in existence 
persons in the position of testamentary guardians of the infant : at allevents 
a claim is made on behalf of Sarut Chunder and Indra Chunder that they 
are in that position, and I do not think I should be justided in a sum- 
mary proceeding, under the jurisdiction conferred by the Charter, to 
appoint a guardian as against those persons. I may also say, having regard 
to the terms of the “ Guardians and Wards Act.” that even if the Court 
were now to act under the powers conferred by the Charter, still in 
exercising those powers, it would not disregard, but as far as possible 
■follow, the principles and procedure laid down in the Guardians and Wards 
Act. Coming to the terms of the Act, we find the definition of the word 
‘ Guardian” in the 4th section of the Act as follows ” Guardian means 
a pernou having the care of the person of a minor, or of his properly, or 
of both his person and property.” 
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Now the question is whether, under the terms of the will appointing 
•the executors and defining their powers, guardians of property within the 
meaning of the Act have in fact been appointed. By the second clause 
of the will the testator appoints his uterine brothers, Poorno Chunder 
Singh and Kanti Chunder Singh, executors, and directs that his youngest 
brother Sarut Chunder Singh, and his paternal uncle’s son Indra Chunder 
Singh, who were then under age, should on attaining their majority also 
become executors. 

Their powers in connection with the estate of the testator are thus 

defined in the 10th clause of the will : " If the party who is entitled to 

the property be under age, then the whole of mv property will pass into 
the hands of my executors, and until the person so entitled as aforesaid 
shall attain the full ago of 21 years, they shall manage all the property 
and the duties of the [212] management and education of the said son 
sbaU be oonducted under the supervision of my wife/* 

Now that, I take it. gives to the persons who are appointed execu- 
•toTS the care and management of the property until the infant attains the 
full ago of 21 years and I therefore think this appointment did constitute 
the executors guardians within the meaning of the Guardians and Wards 
Act. 

provides that “ where the Court is satis- 
tied that It IS for the welfare of a minor that an order should he made 
appointing a guardian of his person or property, or both, or declaring a 
person to be such a guardian, the Court may make an order aooordingl^" 
and the SMond olanee of the section says that an order under this section 
shall imply the removal of any guardian who has not baeo appointed 
fcy will or other mstrnmeot, or appointed or doodarhd by the Court ” This 
aa oontroUed by sub- s. 3. Where a guardianihas been appointed by wiU 
*r other instrument, or appointed or deolared*hfy ths Court, an order under 
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this secbioD, appointing or declaring another person to be guardian in hia 
stead, shall not be made until the powers of the guardian appointed or 
declared as aforesaid have ceased under the provisions of this Act.” 

The present application is not one for the removal of Sarut Chnnder 
Singh and Indra Cbunder Singh : indeed, what has been contended is that 
these persons are not testamentary guardians of the infant. It may be 
that it is undesirable that the infant’s estate should, under present circum* 
stances, and until the charges made against Sarut Chunder Singh have 
been determined, revert to the care of Sarut Chunder Singh or Indra 
Chunder Singh, but that is a matter not before me at the present time, 
and the arguments addressed to me. though they might perhaps be of 
considerable weight in opposition to an application for the discharge of 
the Beceiver, or in support of an application to continue the Beceiver, so 
far as the estate of the infant is concerned, and so to prevent the property 
coming into the charge of either of the executors, do not assist the peti> 
tioner on the present application. I therefore think, having regard to 
s. 7, that I am at present precluded from making any appointment of guard* 
ians of the property of the infant. As regards the application for the 
appointment [213] of a guardian of the person of the minor, the Act provides 
that the application should be made to the Court in whose jurisdiction 
the minor resides. 

Therefore, I think I have no power to make the order asked for, 
application must be dismissed and the costs of Sarut Chunder Singh mast 
be paid by the applicant. The Beceiver, being in possession of the property,- 
was right in appearing, and be will beat liberty to pay his own costs 
out of the estate, which will be debited to the share of the infant in tha- 
general estate. The Beceiver will also be at liberty to pay the costs of 
Sarut Cbunder Singh out of the infant's share in the general estate. 


Avplicaiion refused. 


Attorneys for applicant : Messrs. Bemfry and Bose. 
Attorneys for Indra Cbunder Singh : Messrs. Morgan d Oo, 
Attorney for Sarut Cbunder Singh : Baboo G. 0. Chunder. 
Attorney for the Receiver : Baboo Rally Nath Milter. 
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FULL BENCH REFERENCE. 

Before Sir W. Comer Petheram^ Kt., Chief Justice, Mr, Justice 
Prinsep, Mr. Justice Pigot, Mr. Justice Macpherson and 

Mr. Justice Ghose. 


SURJAN Raox {Plaintiff) v. BhikakI Eaot and others 

{Defendants).* [I6th June, 1893.] ^ 

Jirhitratian^Private arbitration — Application to file private award— Objeeti<m to ecwardg 
effect of — Power of Court— Civil P^rocedure Code, ss. 620, 621, 626, 626. 

Held, by the Full Bench (PeTHBR/.M. C.J., and PRINSEP, PIOOT, MAO' 
PHBRSON and Ghose, JJ.) • a obi 

Where an application is’made to a Court for filing a anidi 

jections are raised in a verified written efcatement, and she obj» lo unnnd Ur 

as fall within a. 521 of the Code of Civil Procedure, t he Court w not — ;; 

^ ^ 

• Foil Bench Reference in Ruls No. 1470 of 1892, in matter of Bait 81 
in the Ccurt of the 8@ooDd Su bold ioate Judge of Shahabad* 
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hold its hand and rejaot the application, but it is f214] the duty of the Court 
to inquire into the validity of tho objections raised, and thereupon determine 
whether the award should be filed or not. 

Per Prinsep. Piqot. and Macpherson. JJ.— Where on suob an application 
an objection is taken that the matters in dispute were never referred to arbitra- 
tion, and is therefore not on the grounds mentioned in e. 521, the Court has no 
jurisdiction to deal with it, but should rej’eot the application and refer the parties 
to a regular suit. 

CP., 20 B. 696 (600J ; 25 C. 757 (F.B.); Appr., 33 C. 757 = 3 C.L.J. 450=10 OWN. 
609 : R., 16 A. 234.N = (1894) A.W.N. 60 ; 17 A 21 (F.B.)=. (1894) A.W.n! 187 ; 
28 B 287 (289) ; 18 M. 423 (433) ; 2C.L.J. SO (84); 13C.P.L.R. 63 (64) : U.B. 

H. (1897 — 1901), Vol. H, p. 5 (6) ; Dlsappr., 84 P. R. 1901 = 112 P.L.R. 1901 
(F.B.).l 
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This case was referred toa FuIlBench by Tottenham aodGHOSE.JJ., 
on 13th February 1893 with the following remarks: — “ This is a 
rule calling upon the opposite party Bhikari Raot and others to sbow 
cause why an order rejecting an application made by the petitioner before 
us to file a private award under a. 525 of the Code of Civil Procedure 
should not be set aside. 

“Upon the said application being made to the Subordinate Judge of 
Arrah, the opposite party were called upon to show cause, and they put in 
a verified petition setting forth their objections to the filing of the award ; 
some of these objections being such as fall within s. 521 of tho Code. The 
Subordinate Judge, with reference tothequestion raised before him, whether, 
by reason of the objections made by the opposite party, the application 
was to be summarily rejected, or whether the objections should be inquired 
into, held, following a decision of this Court in Hurronaih Chowdhry v. 
Nistarini Ohowdhrani (1), that the opposite party having put in a verified 
petition containing objections falling within s. 521 of the Code, must be 
taken to have shown cause, and that the application should be rejected, leaving 
the petitioner to bring a suit, if advised, for the enforcement of the award. 
The Subordinate Judge declined to determine the validity of the objections 
raised, upon the ground, as we understand it, that be bad no authority to 
do so, and summarily rejected the application of the petitioner. 

“ In the case relied upon by the Subordinate Judge, two ques- 
tions seem to have been discussed, first, whether an appeal lay 
against an order directing a private award to be filed, and secondly, 
what is the right course to adopt when an objection is made to 
the filing of an award upon grounds mentioned in as. 520 or [215] 
521 of the Code, and they held, with reference to the latter question, 
that the proper course was to dismiss the application and leave the 
parties to a regular suit. 

“ Tne question also arose in two other cases io this Court. In the 
case of Ichamoyee Ghotodhranee v. Prosunno Nath Chowdhri (2) which 
came before Wilson and Macpherson, JJ., Wilson. J., held 'that the terms ’ 
of 9. 526 are complied with, and grounds are shown, when it is shown 
by written statement or affidavit or other verified statement that tho 
award is impugned as invalid for any of the reasons contained in ss. 520 
and 621 of the Code, and that the Court ie then bound to hold its hands 
and leave the parties to their remedy by suit.’ Macpherson, J., however, 
though be agreed in the conclusion arrived at in the case by Wilson, J 
did 80 for somewhat different reasons, and observed that he would 
hesitate to say that when such objections are set forth in a verified 
petition or affidavit, the Court is to m ake no inquiry.’ In the case 

(1) 10 O. 74. 
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of Dutto Singh V. Vosad Bahadur Singh (l), Mifefcer and O’Kinealy, JJ. 
disagreed from tihe view expressed by Wilson, J.. in the case of 
Ichamoyee Chowdhrnnee v. Proaunno Nath Ghowdhri, and following 
a decision by tbe Bombay High Court in Dandekar v. Dandckars (2) 
remanded the case to the lower Court for determination of the 
objections taken by the opnosite party in that case to the filing of the 
award according to law. In another case, Rung Lnll v. Narain 

Gir (3), Mitter and Norris. JJ., adopted the construction which was put 
upon the words to show cause’ by the Bombay High Court in the case 
already referred to ; and we find that the Allahabad High Court in Jones 
V. Ledgard (4), has dissented from the view expressed in the case of 
Ichamoyee Cowdhranee v. Promnno Nath Ghotodkri by Wilson, J., 
and by Pontifex. J.,in another case which is also to the same effect — 
Srecram Ghowdhry v. Denobundhoo Ghowdhry (5). In the case of SashU 
Gharan Ghatterjee v. Tarak Gkandra Ghatterjee (6). there are also 
expressions of opinion bv some of the Judges who constituted the Pall 
Bench which are in conflict with one [2163 or other of the cases we have 
referred to, and we are not agreed as to which of the views expressed 
in the cases referred to above is correct. We think it therefore very 

desirable that the point should be authoritatively decided by a Full 
Bench. 

The question that is referred is : — 'When an apnlloation is made 
to a Court for filing a private award, and objections to the validity of 
award are raised in a verified written statement, and the objections are 
such as fall within s. 521 of the Code of Civil Procedure, is the Court 
bound to hold its hands and reject the ap’ilication, or is it the dutv of 
the Court to inquire into the validity of the objections raised, and there^ 
upon determine whether the award should be filed or nob.”’ 


Babu Karuna Sindhu Mookerjee (for Babu Jogendro Ghundif 
Ghose), for the appellant. 

Babu Akshoy Kumar Banerjee, for the respondent. 

Babu Karuna Sindhu Mookerj’ee: — The rule in this case was 
obtained under s. 622 of the Civil Procedure Code. The question for 
decision is, what is the proper construction of s. 525 of the Civil Proce- 
dure Code. Does the term " to show cause” mean simply to allege 
cause, or to allege cause and prove it to the satisfaction of the Court. 1 
contend that the words should bear the latter construction. The terno 
to show cause,” is a technical term having a well-understood meaning • 
it occurs in ss. 258, 479, and 485 of the Civil Procedure Code. lo 
these sections the words evidently mean, to allege cause and prove 
it to the satisfaction of the Court. See Rung Lall v. Hem Narj^*^ 
Gir (3). Section 525 provides that the application shall be in writingi 
and shall be numbered and registered as a suit between the applicaoj 
as plaintiff and the other parties as defendants. This clearly shows to® 
the Court must proceed regularly and make inquiries as to the truth or 
falsity of the objections to the award : simoly putting in objections is 
not enough. The ss. 525 and 526 must otherwise be limited to 
those cases only where both the parties agree to the filing of ’ 

this was evidently not the intention of the Legislature. In the oa 
of Dandekar v. Dandekars (2), Melvill J., has fully gone into tn 
question, [217] and is of opinion that the term to show 
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means to allege cause and prove it to the satisfaction of the Court. This 
case was followed by Mitter and O’Kioealy. JJ,, in Diitto Singh v. Dosad 
Bahadur Singh (1). The Allahabad and Madras High Courts have taken 
the same view in Jones v. Ledgard (2) and Micharaya Guruvu v. Sndasiva 
Parama Guruvu (3). In the case of Jones v. Ledgard, Straight, J., has gone 
into the question fully and has clearly pointed out that the opinions of 
Pontifex, J., in Sreeram Choivdhry v. Denobundhoo Chowdhry (4), and 
Wilson J., in Ichamoyee Chowdhranee v. Prosunno Nath Chowdhry (5), can- 
not be correct. Those cases and the case of Hurronath Chowdhry v. 
Nistarini Chowdhrani (G) are against roe. In Ichamoyee Chowdhranee v. 
Prosonno Nath Chowdri (51. Machpherson, J., who sat with Wilson, J., 
observed as follows : — " But I hesitate to say that, when such grounds of 
objection are set forth in a verified petition or affidavit, the Court is to 
make no inquiry, or if it does decide on evidence that no grounds 
exist, the decision is one with which we could interfere under 622 
of the Code.'’ Sections 525 and 526 took the place of s. 327 of the old 
Code, Act VIII of 1859 : that section has been constped by the Privy 
Council in Chotodhry Murtaza Hosseinv. Bechunnissa (.7). The only differ- 
ence in the two Codes, so far as the present question is concerned, is. that 
in the old Code the term “ sufficient cause ” occurs. In the Code of 1882 
the words of s. 626 are. “if no ground such as is mentioned or referred to 
in s 520 or s. 521 be shown against the award.” This difference is nob 
material, the meaning is the same. The Privy Council say what “ suffici- 
ent cause ” means ; they do not nut the narrow constructions which Pon- 
tifex and Wilson, JJ., put on ss. 525 and 526 of the Code. In the Pull 
Bench case of Saskti Oharun Chatterjee v. Tarak Chandra Ckntterjee (8), 
no doubt two of the learned Judges (Loch and Paul, JJ.) have expressed 
an opinion on the matter, but the other learned Judges do not say any- 
thing on it. There the only question was whether an appeal lay against 
a decree [218] made on a private award. I therefore submit that the 
term “ to show cause ” does nob mean simply to allege cause, bub to allege 
cause and bo prove it to the satisfaction of the Court. 

Babu Akshoy Kumar Banerjee, for the respondent ; — Any objection 
to the filing of the award is sufficient reason for the Court to refuse to 
enforce it, and the parties bo it desiring bo do so must, to enforce it, bring 
a suit on it in the regular way. The words “ sufficient cause shown,” 
-which occur in s. 327 of the Code of 1859, are nob to be found in the 
present Code: an allegation against the enforcement of the award is 
Buffioient under the present Code. The Full Bench case otSashti Charan 
Chatterjee v. Tarak Chandra Chatterjee supports my contention, as it 
shows that no appeal lies. The remedy is by a regular sxxM—Hurronath 
Chowdhry v. Nistarini Chowdhrani (6). Bindessuri Pershad Singh v. Jankee 
Pershad Singh (9). There is no appeal from an order of refusal to accent the 
award, or rather refusal to allow it to be filed — Sree Ram Chowdhry v. 
Benolmndhoo ChowdryiXQi), Bhola v. Gobind Dayal (11), Bijadhur Bhugut 
V. Monohur Bhugut (12), Vyankatesh Ramchundra Jogekar v. Bolajerav (13). 
Tho prooeedinga under as. 625 and 626 of the Code refer only to cases 
where both the parties to the award agree to its being filed ; where there 
is an objection they should be referred to a suit. No appeal is given 
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under s. 58a of the Code agaiosfc orders under s. 526, whereas under that 
section appeals lie from orders under as. 479 and 485, which were referred 
to as showing the meaning of the term “ show cause.” 

Babu Karuna Siiidhu Mookerjee, in reply ; — -The distinction pointed 
out between s. 327 of Act VIII of 1869 and a. 526 of Act XIV of 1882 is 
nob well founded ; the meaning is the same. The Privy Council case of 
Chowdry Murtaza Sosscin v. Bechunisa (1) was a decision on s. 327 of 
Act Vlll of 1859 ; there objections were taken as they have been taken 
here, but the Court did not withhold its hand, and the Privy 
Council did not take a different view of the term “ show cause.” As 
[219] regards the argument that the orders under ss. 479 and 485 are 
appealable, while the order under s. 526 is not appealable, I submit there is 
no good ground why a different construction should be put upon the term 
show cause ” occurring in different parts of the Code. 


• 0. A. V. 

The following opinions were delivered by the Full Bench : — 

OPINIONS. 

Petheram, C.J. — My answer to the question referred to the Full 
Bench is that, when an application is made to a Court for filing a private 
award, and objections to the validity of the award are raised in a verified 
written statement, and the objections are such as fall within s. 521 of the 
Code of Civil Procedure, the Court is not bound to hold its hand and 
reject the application, but must inquire into the validity of the objections 
raised, and thereupon determine whether the award shall be filed or not. 

Before esamining the cases on the subject, it will be well to see what 
are the provisions of the Code, by which the rights and liabilities, what- 
ever they may be, are created. 

Sections 506 to 522 create a system of orocedure by which the mat- 
ters in issue in a suit may, if the parties wish it, be tried by arbitration, 
and by which the judgment and decree in the suit must be in accordance 
with the award, unless it has been set aside in oonsequence of the miscon- 
duct of the arbitrators, the fraud of either of the parties, or because it waS; 
made after the submission had been superseded, the only ground of appeal 
from such a judgment being that the decree is in excess of, or not in 
accordance with, the award. 

Sections 525 and 526 create a procedure by which, when no action 
is pending, matters in dispute may be referred to arbitration, and a mod® 
by which, in my opinion, the award, when made, is to be enforced. 

Section 525 provides that, when an award has been made under • 
submission by agreement, any person interested in it may make a written 
application to a Court to file it, which application is to be numbered and 
registered as a suit, and notice of it requiring them to show cause is to be' 
given to all the other parties to the [220] arbitration, any of whom may 
show cause on any or either of the following grounds : — 

A — (a) Where the award has left undetermined any of the matters' 
referred to arbitration, or where it determines any matter .not- 
referred to arbitration. 

(6) Where the award is so indefinite as to be incapable of 
execution. 

(c) Where an objection to the legality of the award is apparent 
upon the face of it. ■ ■ 

(1) 3 I.A. 909=26 W.R. 10. 
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B [a) Corruption or misoonduct of the arbitrator or umpire. 

Kb) Either party having been guilty of fraudulent concealment of 
any matter which he ought bo have disclosed, or of wilfully 
misleading or deceiving the arbitrator or umpire, 
fc) The award having been made after the issue of an order by the 
Court superseding the arbitration and restoring the suit. 

If no such cause is shown against the award, it is to bo filed and shall 
then take effect as an award under the provisious of Chap. XXXVII of 
the Code, that is to say. it takes effect as an award upon which judg- 
ment must be given, and upon which judgment a decree must follow in 
the suit which was, I think, for reasons which I will.’presently mention, 
commenced by the petition to file the award, which petition, by virtue of 
8 525 bakes the position of the plaint by which a suit is to be commenced. 

The question upon which there are conflicting decisions in this 
CourD is whether the provision in s. 526. that the award is to be filed 
unless cause is shown, means that it is to be filed unless some legal cause 

is Droved to exist, why it should not be filed, or whether it means that it 

is not to be filed if it is merely asserted, by a verified statenoent or affidavit 
made by some person interested, that some such cause exists. 

I now proceed to examine the cases to which we have been referred. 

The V are* Sree Ram Chowdhry v. Denobundhoo Ghovdhry {!). 
Pnntifex and Field, JJ. there held that no appeal lay from an order 
of a Subordinate Judge refusing to file an award [221] under s. ^5. 
Both the learned Judges expressed the opinion that the words The 
annlicatioD shall be in writing md shall be numbered and registered as 
ft suit between the applicant as plaintiff and the other parties as defend- 
ants ’’ins. 525 did not have the effect of converting the application 
into a suit for all purposes, bub merely meant that for the purposes of 
the entry in the register of civil suits, and of the classification of the 
business of the Courts, and for these purposes only, the application isto^be 
regarded as a suit ; and Pontifex, J., in the course of his judgment said I 
think it would be the duty of the Court without inquiring into the validity 
of the cause so shown to refuse the application to file the award, and to 
leave the applicant to bis remedy by suit.” If this view is correct, 
and if s. 525 doss nob have the effect of converting the application into 
a suit, then it seems to me that, if an objection is made by any one, the 
award ought nob to be filed ; bub the decision of the question on which the 
opinion is expressed was nob necessary for the decision of the case, 
and I em unable to agree in that opinion. If the application to file the 
award is not converted into a suit for all purposes it is not converted 
into one at all, for any but an administrative one, as defined by Field, J., 
and it must follow that the award cannot be enforced under the provisions 
of those sections, as there is no suit pending in which a decree can be 
made, and filing the award has no effect whatever, as even after it is filed, 
it can only be enforced by a regular suit, to be commenced by a plaint in 
the ordinary way, which could be done as well before it is filed as it 
ooold afterwards; and this is to hold that these two ss. 525 and 526, have 
no practical effect whatever. I understand that from the passing of the 
Act dowh 'to the present time, proceedings under these sections have been 
treated as suits, in this way, that when the award has been filed, judgment 
and decree have in all oases followed upon such filing without any 
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questioD, and I think it would he impossible to bold now that all suoh 
decrees have been waste paper because they were not made in any suit. 

The next case is that of Ichamoyee Chowdhranee v. Proftunno Nath 
Chowdkry (1), where Wilson, J., held that, when it is shown, by written 
statement or affidavit or other verified statement, that the [222] award 
is im Dugned as invalid, for any of the reasons contained in ss. 520 and 521, 
the Court is then bound to hold its hand and leave the nartiea to their 
remedy by suit. Macphersoa, J., agreed in setting aside the order in that 
case, but added that he would hesitate to say that when such grounds of 
objections are set forth in a verified petition or affidavit, the Court is to 
make no enquiry. 

In Dutto Singh v. Dosad Bahadur Singh (2). Mittar and O’Kinealy, 
JJ., dissented from the opinion of Wilson and Macphersoa, JJ., and adopted 
that of Melvill and Pinhay, JJ., of the Bombay 5igh Court, in the case of 
Dandekar v. Bandekars (3), who had held that the term '* to show cause” 
is a technical term having a well- understood meaning; that it does not 
mean merely to allege cause, nor even to make out that there is room 
for argument, but both to allege cause and prove it to the satisfac- 
tion of the Court. In Hurronath Ghoiodkry v. Nistarini Chowdhrani (4), 
(Garth, C.J., and Macphersoa, J.)., the CJhief Justice in the course of 
the judgment said: We are disposed to think that when an applica- 
tion is made to the Court to file an award, and an objection is made to the 
filing of it upon any of the grounds mentioned in s. 520 or 521, the prooer 
course for the Court to pursue is to dismiss the application and to leave 
the applicant to bring a regular suit to enforce the award, in which all 
the objections to its validity may be properly tried and decided.” Jones 
V. Ledgard (5); Straight, J., after considering all the authorities said: 

What I consider is required is that such party should by argument, or 
evidence, or both, show substantial materials to warrant the Court in 
arriving at a conclusion that the reasons referred to in s. 520 and s. 521 
exist in the particular case.” Bindessuri Pershad Singh v. JanJcee Pershai 
Singh (6) ; the question is referred to in the judgment of Mitter and 
Beverley, JJ., but is not decided. 

lo the cases in this Court, in which it has been held that, when an 
objection is taken, the Court should refuse to file the award, the reason 
which induced the Judges to take that view seems to have [223] been that 
in an action to enforce the award, all the objections to its validity could be 
more conveniently considered than in a proceeding to file it, but except 
in the case of Sree Ram Ghoxodhry v. Benohundhoo Gkoivdhry (1), the 
J udges do nob appear to have expressly considered the effect of the provision, 
in 9. 525, that the petition is to be registered as a snit, and that every- 
thing which could be pleaded as an answer to an action to enforce the 
award could be pleaded as an answer to the petition to file the award ; 
80 that, as far as I can see, the proceeding to enforce the award by 
petition is identical with a proceeding to enforce it by suit, except that 
in a proceeding by petition no appeal lies against the judgment, except on 
one of the grounds mentioned iu s. 522, whilst in an action an appeal 
would lie against the judgment on those mentioned in ss. 520 and 521 as 
well. When it is borne in mind that the proceeding to file the award is 
a mode of enforcing it, I think that the words “ show causa ” must have 
the meaning which was attributed bo them by Melvill, J., in the case 
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Vliioh I have already qaobed, as the cause to be shown is cause to be 
shown against a proceeding which is by the law converted into a suit, 
and I do nob think it could be the intention of the Legislature that 
such a proceeding could be defeated by a mere assertion, the truth or suffi- 
ciency of which was not admitted, and which had not been established. 

For these reasons my answer to the first part of the question referred 
to us is in the negative, to the latter part in the affirmative. The result 
is that the rule will be made absolute. We make no order as to costs. 

Primsep, -T. — The question raised in this matter is whether, in an 
award made without the intervention of a Court, and presented to a com- 
petent Civil Court to be filed, if one of the parties to the arbitration, on 
being called upon under s. 526 to show cause, takes an objection falling 
within s. 521 of the Code of Civil Procedure, 1882, the Court is bound to 
decide on such objection or should stay its hand and refer the parties to a 
&uit. 

Section 625 directs that such an application should be numbered and 
registered as a suit between the parties to the arbitration, and [224j it 
further directs that notice should be given to such parties, other than the 
applicant, bo show cause why the award should not be filed. Section 526 
declares that if no ground, such as is mentioned or referred to in s. 520 
or s. 621, is shown against the award, the Court shall order it bo be filed, 
and such an award shall then take effect as an award under the provisions 
of Chap. XXXVII of the Code, that is. it shall take effect as a decree. It 
has been contended, under the authority of some eases of this Court, that 
if such an objection be raised, the Court should stay its hand, and refer the 
parties to a suit. £y this I understand that it should dismiss the applica- 
tion which is declared by the law to be numbered and registered as a suit. 
These, however, are points which must necessarily arise on such an 
application, and form the subject-matter of issues to be decided, unless it 
is contemplated that the matter should become a decree only by 
consent of the parties. I do nob agree in the view of the law which 
would place it in bbe hands of any party to an arbitration to defeat 
the object of the arbitration and the law by merely making an objec- 
tion falling within s. 520 or s. 521, however groundless or dishonest 
that objection may bo if subjected to investigation. As remarked in 
Dandekar v. Dandekars (1), “ It would be unreasonable to suppose that 
the Legislature intended that a mere allegation of the existence of cause 
without any inquiry whatever into the validity of the cause alleged would 
be sufficient to prevent the filing of an award.” Their Lordships of the 
Privy Council in Chowdhry Murtaza Hoszein v. Bechunnissa (2} considered 
objeobiocs of this nature in a case under the Coda of 1859, which, however, 
was not dissimilar to the present case. The objection taken in this case 
was nob taken before their Lordships, bub we cannot hold that it was not 
present bo their minds. ^ It was held that any ground which would be fatal 
to an award on an application to the Courts of England ooold in India be 
taken under the Code of 1859, and the objections taken were duly consi- 
dered in deciding that case. It seems to me that the slight alteration of 
the law made by s. 626 of the Code of Civil Procedure, 1882, was, as was 
held by Straight, J., in [225] Jones v. Ledgard (3), especially designed to 
give full effect to that judgment. I observe that the case in the Privy 
Council was not cited in any of the oases on this subject, except in that of 
the Allahabad Court. 
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So far, therefore, I think that on cause shown on any of the 
grounds mentioned in s. 520 or s. 521, the Court is bound to determine 
the objections raised. But we have been also required to consider what 
course should be followed if the objection is taken that the matters in 
dispute were never submitted to arbitration, whether it is open to the 
Court to consider such an objection, or whether it should rather refer 
the parties to a regular suit. It is unfortunate that the Code should be 
obscure on such a point. But the fact that it refers only to objec- 
tions taken on the grounds mentioned in s. 520 or s. 521, seems to 
me to show that it proceeds on the assumption that a submission to arbi- 
tration has been made so as to enable the Court to deal with it under 
ss. 525 and 526. It requires the Court to deal with objections only to the 
conduct of the arbitrators, the conduct of the parties while the 
matter was under arbitration, and the award itself ; and it therefore seems 
to contemplate that in a proceeding of this description the Court should 
confine itself to these matters ; an objection that there was no submis- 
sion to arbitration seems to deprive the Court of jurisdiction to proceed 
under ss. 525 and 526, and to require that the matters in dispute should 
be adjudicated in a suit. 

PiGOT, J. — The question referred in this case is no doubt limited to 
one point which arises under 3. 526 of the Code ; namely, whether, wboo 
an application is made to file a private award, and objections are raised 
to the filing of the award, which objections are such as fall within s. 521 
of the Code, the Court is bound to hold its hand and reject the applica- 
tion, the rulings to that efifect — Hurronath Ckowdkury v. Nistarini Ghow- 
dhrani (1), Ichamoyee Chowdkranee v. Prosunno Nath Ckowdhri (2)i and 
Sree Earn Ghowdhry v. Denobundhoo Ghowdhry (3) — being thus in this 
question referred to the Full Bench. 

[226] Although, according to the terms of the rules regulating referen- 
ces to a Full Bench, this question alone can be authoritatively answered, 
I think it would be unsatisfactory (as it might lead to misapprehension) 
abstain in answering this question from all reference to the wider question 
how far, in the case of proceedings under ss. 525, 526. the ^ 

stay its hand upon objection made to the filing of the award. The ^ 
cisions above mentioned are founded chiefly on the ground that prooee 
ings under these sections, as they have the character given to 
ings under the earlier sections of Chap. XXXVII, of abwiute | 
without appeal, cannot have been intended to involve the final 0 
nation of questions of such difficulty as may arise under ss. ’ 

That I understand to have been the principal, though not the on y, r 
of those decisions. Having regard to the decisions which 
and to the general soope of the sections of this chapter, I « 

opinion that, so far as relates to questions of the kin w 
within 3. 531, the Court, under 38.525, 526, was intended to 
with them, and to do so finally, and that the ar^men ^uqo 

upon the denial of any right of appeal has been oarne oo 
invoked as a reason why the Court should u- qd-- 

deal with questions arising under s. 521. But I ^ ^nnation how 

satisfactory in saying this to leave without any notice t q --ggefl- 

far the argument founded on the denial of appeal is app lo nnagibly b0 
ings under ss. 525.526; since, if this were done, it might 
supposed that all questions of every kind relating to a pri — 
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“I “““ sections; and 

thiSi 1 thiDKi ought to be guarded against. 

Tne oiroumsbaneos under which the provisions of s. 526 become 
Applicable, are stated in s. 525. They are — 

First.— That a matter has been referred to arbitration without the 
intervention of a Court of Justice. 

Second . — That au award has been made. 

^ r/itri.— That an application has been made that the award be filed 

Fourth. That notice to show cause has thereupon been given to the 
.parties bo the application other than the aoplioant. 

[227] These conditions having been fulfilled, the case stands upon 
the same footing as one in which, under the earlier sections the fact of 
the submission and of the making of the award being beyond question 
the only matters of dispute that can arise are those contemnlated bv 
S8. 520 and 621. ^ ^ 

Under such circumstances, the Court is in nearly the same position 
in respect of Its power to do justice between the parties, as though the 
arbitration had been had upon a reference made bv order of Court under 

8. 508, or upon an agreement to refer filed in Court and an order thereon 
under s. 523. 

Thereare.ne doubt, differences between the provisions relating to 
an arbitration held under an order of Court, and those on a private refer- 
ence, and notably that s. 513 does not apply to the latter class of 
-oases. Bub I think that upon the true construction of s. 526 it must be 
held that the Legislature intended to give bo awards made in private arbi- 
tration the same degree of finality as is given to awards made in pursu- 
ance of an order of referenoe, provided, first, there be no question of the 

tfaot of the reference having been really made, second, and none that an 
award has been made under it. 

These two last conditions seam to me to be essential preliminaries 
necessary before s. 526 can apply. I do nob see that the ss 525 526 
provide for oases in which the factum of the reference or of the award 
under it is ohallengad, and in the absence ot express provision to that 
effeet in the Code I do not think it oan be held that these questions can 
he determined by the Court acting under these sections. 

I do not think that the fact that an application to file an award alleo- 
^d to have been made upon an alleged reference is to be filed and num- 
bared as a suit, doe^ by implication making the proceeding a suit for all 
purposes, give the Court power to determine, without appeal, whether 
the alleged refereuoe has b^n actually made, and the alleged award “s 
been actually made under it. ® 

I think that as to both these matters, and those which may arise in 
reference to them, the reasoning of the Bombay High Conri^ !« t 

Samal Nathu v. Jai Shankur DaUukram (l)mly be apZd and® Z? • 
either the reference or the award is [228] challanend “ 

he left to a regular suit, which I think wiU ZTatlf weU “r”lf‘ 

award, if actually and duly made; I 

Oketti (a) and Zoto Seetamrm, v. KolUpurla SmbUah (3). 

I think that, if no question arises as bo the fact nf 
as to the fact of the award, and the questions raised Tre onlv tho«« 
jail within 8. 521 of the Code, it is the duty of the Court tl inquire into 
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and determine the validity of such objections. But I think that, if either 
the fact of the alleged reference, or the fact of the alleged award, or 
both, be denied, then the Court has not under ss. 525. 526, the power of 
deciding upon the dispute between the parties ; it should reject the applioa* 
tion to file the award and leave the applicant to his remedy by suit. 

The question referred to us must, I think, be answered as to the 
first part of it in the negative, and as to the second part of it in the 
afiirmative. 

Macphhrson. J. — I agree with Mr, Justice Pigot, and would only add 
a few words. The direction that the application “shall be numbered and 
registered as a suit between the applicant as plaintiff and the other parties 
as defendants” doos noc, I think, in itself indicate that the application is 
to be treated as a suit in which all the questions which might arise on the 
application are to be tried and determined. Sections 331 and 529 of the 
Code, contain a similar direction, but there is a further provision thatthe 
cases referred to in each of those sections should be tried as if a suit had 
been instituced. Prom the absence of any such provision in conneobion 
with ss. 525 and 526, and from the specification of the particular grounds 
on which cause may be shown, and which are obviously not exhausbivs, 
it may be inferred that the power of the Court in dealing with the appli- 
cation is limited, and limited to the grounds referred to in s. 526. lothia 
view an objection that there was no submission, or that the award was 
not the award of arbitrators, would, I think, be fatal to the applicationi 
and the Court would have no power to inquire into it. But if the objeo- 
tion taken is such as is referred to in s. [229] 520 or 521, it seems to be 
intended that it should be inquired into and determined in the same way as 
if it had been taken to an award made under a reference by the Court and 
filed under s. 216. Otherwise there is no apparent reason for limiting the 
grounds on which cause may be shown to the grounds specified in s. 526. 

Ghose, J. — I agree with the Chief Justice in the answers he proposes 
to give to the questions referred to the Pull Bench. ^ 

As to what may be the true import of the expression if do grouna 
such as is mentioned or referred to in s. 620 or 621, be shown against t e 
award,” as occurring in s. 526 of the Code, there is considerable divergence 

of opinion, asset out in the order of reference. ^ i, j ‘n 

Section 526 of the Code provides that when any person interested i 
a private award is desirous of enforcing it, he may apply to the Court o 
the lowest grade having jurisdiction over the matter to which theawar r 
lates, that the award be filed in Court. The application when presents s a 
be numbered and registered as a suit between the applicant as P 
and the other parties as defendants ; and the Court shall then call up 
the opposite party to show cause why the award should not * 

Section 526 provides that if no ground such as is mentioned in s. ^ 

621, be shown against the award, the Court shall order it to be e ^ 
such award shall then take effect as an award made under the » 

of the Chap. XXXVII. i.e.. an award made through the intervention 

the Court. On turning to s. 522, which relates to jn 

find it laid down that if the award is accepted, judgment shall be gi ^ 
accordance therewith, and upon the judgment so given a ecree 

When therefore s. 626 provides that the a 

as a decree, I take it that judgment shall be passed by the Oonr , 
decree shall follow as in s. 522. When such a decree is 
limitation as to appeal, as applies to decrees made upon awa 
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the intervention of Court, equally applies to it. In this view of the matter 
the proceedings taken upon the application, which is registered as a suit. 

regarded as proceedings taken in the suit. When] 
1230J however, the Court refuses to file the award, such order of refusal 
IS not a decree, and is not open to appeal. In this event, it may well be 
•doubted whether the proceedings could be regarded as proceedings in a suit 
properly so called. 

But however that may be, the Legislature, by providing that the ap- 
plication shall be registered as a suit between the applicant as plaintifif 
and the other parties as defendants, and that the award, when ordered to 
•be filed, shall take effect as a decree, has. I think, clearly indicated that the 
proceedings taken upon the application should take the form of a suit, and 
should be of the same character as in a suit properly so called : and the 
•question thereupon arises, what is the duty of the Court when the defend- 
ants appear and allege certain grounds against the award : whether it 
should inquire into and determine the validity of the grounds, or whether 
•it should at once put an end to the proceedings by declining to proceed 
any further with the matter. In the case of Saskti Oharan Ckatterjee v. 
Tarak Chandra Ckatterjee (1) decided by a Full Bench of this Court, 
Norman. Chief Justice, with roference to private awards, observed as 
follows : " I am disposed bo think that an award filed under the provisions 
of s. 327, stands in precisely the same position as an award submitted to 
the Court under s. 320. In both cases before passing final judgment the 
Court is empowered by s. 322 bo modify or correct the award ; by s. 323 to 
remit the award for reconsideration, first, if the award has left undeter- 
mined some of the matters referred to arbitration or determined matters 
not referred to arbitration ; secondly, if it is so indefinite as bo be incapable 
of execution ; thirdly, if an objection to the legality of the award is 
apparent on the face of the award ; and lastly, by s. 324, the Court is 
•empowered to set the award aside in certain cases." 

Whether these observations could be altogatbar supported is open to 
doubt, having regard especially to the decision of the Privy Council in 
the subssquent case of Chowdhry Murtaza Bossein v. Bechunnissa (2) to ' 
'be hereafter referred to. Bat that is the view which was expressed in the 
case of Sashti Char an Chatter j ec v. Tarak Chandra Ckatterjee (1). 

[231] Waea an objection is raised bo the legality of an award made 
through the intervention of the Court, the Court. I take it. is bound to 
investigate into the truth or otherwise of the objection under sa, 520 and 
•521 of the Code,— and the question is whether the same rule ought not to 
apply in the case of a private award, when a like objection is raised before 
the Court. 

reference to the old Procedure Code 
(Act VIII of 1859), I apprehend that there would bo no difficulty upon the 
authorities m answering the question. In s. 327 of the old Code the 
words were if no sufficient cause be shown against the award, the award 
•shall be filed, and may be enforced as an award made under the provision 
<5f this ohaptor. The observations of Norman, Chief Justice in the Full 
Bench case of Sashti Ckaran Ckatterjee v. Tarak Chander Ckatterjee (1) 
already referred to and the judgment of the Privy Oounoil in the case of 
Chowdhry Murtaza Bossein v. Bechunnissa (2) are. I think, conclusive 
to show that under the old Procedure Code, the Court would be bound to 
aovestigate the qaeation raised by the petition of the defendant, and 

H) 8 B.L.R. 316. ( 3 ) 3 1 , 4 , ao9=26 W.R. 10. 
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thereupon to determine whether the award should be filed or not. 
In the case of Chowdhry Murtaza Hossein v. Bechunnissa, which was a 
case of a private award, the Judicial Committee, although they were of 
opinion that the earlier sections of chap. VI of the old Code, relating to 
awards made through the intervention of the Court, were not incorporated 
into 8. 327, still, in construing the words “ sufficient cause ” as occurring, 
in the said s. 327, held that those words “ should be taken to comprehend 
any substantial objection which appears upon the face of the award, or is 
founded on the misconduct of the arbitrators, or on any miscarriage in 
the course of the proceedings, or upon any other ground which would be 
considered fatal to an award on an application to the Courts in this 
country and the Judicial Committee, treating the proceedings as if they 
were in a suit, examined fully into the objections raised by the defendant. 


It seems to be probable that the Legislature, having in view the 
observations of the Judicial Committee in the case of Chowdhry Murtaza 
Hossein v. Bechunnissa, expressly incorporated (as 1 [232] understand it did 
incorporate) the earlier ss. 520 and 521 of the present Code into s. 526 and 
when this section says *'if no ground such as is mentioned in s. 520 or 
521 be shown against the award,” I think that the Legislature meaut to lay 
down that if no such ground is established, the Court shall order the award 
to be filed. I cannot lead myself to believe that the Legislature, while 
they incorported ss. 520 and 521 into 626, and while they provided that the 
application is to be registered as a suit between the applicant as plaintiff 
and the opposite party as defendant, meant to alter the whole scope of 
s. 327 of the old Code and to limit the functions of the Court under sa. 525 
and 526 of the present Code in such a way that the Court should have no 
authority to inquire into and determine the validity of the objections 
raised by the defendant. 

I agree in the view expressed by the Bombay High Court in the case 
of Dandekar v. Dandekars (1). Melvill, J., in the course of his judgment 
in that case observed : — " Moreover, it would be unreasonable to suppose 
that the Legislature intended that the more allegation of the existence 
of cause without any inquiry whatever into the validity^ 
cause alleged should be sufficient to prevent the filing of an award. This 
would be to render the filing of the award impossible in almost any case , 
and later on “ The term ‘ to show cause ’ is a technical term having a we - 
understood meaning. It does not mean merely to allege cause, nor 
to make out that there is room for argument, but both to allege cause an 
to prove it to the satisfaction of the Court. We think we may safely 8*7 
that the term is used in this sense in every other part of the Code m w lo 
it occurs {e g., in ss. 479 and 485), and we do not see how we 

justified in putting a different construction upon it in ss. 625 and • 

I entirely agree in these observations. This case was followed 
Court in two cases in Dutto Singh v. Dosad Bahadur Singh (2)^ an 
Lall V. Hem Narain Gir (3) and in the Allahabad Court m Jones v. 


Ledgard{^). _ . # o/.finn 

It has been said that a suit upon the award is the f’^htformo , ' 

D which objections as to the validity of the award may LZSoJ P , 

ind effectually be gone into, and that when any objection is . . |jj 

i. 526. the Court should refer the parties to a regular suit. 1 aouu . 

ihe first place, whether a separate suit would lie to enforce an ^ 

ihe application to file it can be dealt with under 8. 52S, and i — 


(1) 6 £. 663. 


f2l 9 0. 576. 


(3) 11 0. 166, 


8 A. 340. 
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r^uaea. though no doubt a suit being brought upon the original right the 

referred to as evidence in support of that right. But. how- 

nn?.n f h ^ (and it IS perhaps unnecessary to express anv opinion 

upon that question m this case). I do not see why, if the Legislature has 

provided a procedure under ss. 525 and 526 to enforce an award the parties 
should be driven to another suit. ‘‘wara, cne parties 

9 l>ieetion is raised upon the score that there was no 

n 1 /I I • “ , * , DO award at all, the Court 

wou d have lunsdiction to deal with the matter, is a Question which does 

not arise in this reference, and I therefore refrain from expressing any 

opinion upon it. I confine myself to the question as referred. 

J. V. w. 
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FDLL BENCH EEFERENCE. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsen 
Mr. Justice O Kimaly, Mr. Justice Norris and Mr. Justice Ghose. 

Gourhari Kaiburto (Defendant) v. Bhola Kaiburto 

AND ANOTHER (Plaintiis).- [isb February, 1894.1 
Begutation XI of 1825. s. 4 {cl. U—Accretion—Occupancy right— Jote tenure—Ryot 

o' - ^ w- ot 

Oobrnd Monee Debia v. Dinobuftdhoo Shaha (1) Aiiimnn/Uh « a i 

Btjai Singh (3i followed. 

Finlay, Muir and Company v. Gop^e Kr,sto Qossamee (4) not followed 
[P., 5C.L.J.26.N;8C.L.J. 538= 13 C. W.N. 267 = 4 lad Gas 511 • q n t t 

641 : R . U Or.L.J. 288 (291). 14 C.W.N. 681 = 6 Ind Cas m ExL IShV* 
33 0. 444 = 4 C.L.J. 63 ] 

I case sought to obtain possession of 15 gundasol 

land on the ground that it was an accretion to bis [2341 tvoii nnfJ^u- J 

,ole he had held for more than 12 years. The defendant claimid to be in 
possession by virtue of a settlement from the zemindar Tr « a -f* j 

that thepl«inti£f had never been in aetual posTssion of Z i- “ 
The Muneif hold that the plaintiff had no risht bv accretion, 

dismissed thesuit; holding that the suit 

sob. 3 of the Bengal Tenancy Act. as he had Zfr beealn ‘"i 

the accreted lands. The Subordinate Judge on ann«oi° ^ 

Munsif’s decision and declared the plaintiff to be entiblad tn 
on the ground that under s. 4. cl. 1 of Reg. XI of 182^ ha 
right in the accreted land as he had in his jotAenure ' " 

The defendant appealed to the High Court and'on fh^ « 

up for hearing before O'Kinealt and Rampini' JT a coming 

referred to a Full Bench the question, wlieXr Lvoi 
oooupancy is entitled to the benefit of s. 4. cl 1 o/Ree Xf of 
The following was the referring order 
This reference arises out of two analoeoua mpa*. u li. a ^ 
dinato Jodge of Tipperah. In both these IT “C j‘uT/e i^ te^Cotf 

.he 

98r(J May 1892, reversing the decree of Babu Javan Mohun'l?® t* 

nnggnr, dated the 16th July 1690. ^ Mohun Sarkar, Muosif of Nabi- 

(DISW.R. 87. /o. 

<8) 8 B.L.R. 78-16 W.R. 95. !?, i® 149. 

(4) 24 W.R. 404. 
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below held that the plaintiff had been in possession of bis jote for more 
than 12 years, and therefore acquired an occupancy in it. It was admitted 
before him that the land in dispute had recently accreted to the plaintiff’s 
jote. The Judge hold that the plaintiff jotedar had, under a. 4, cl. 1 of 
Beg. XI of 1825, the same right in the accreted land which he had in the 
jote tenure. 

*' The decisions of the Court have not been uniform on this point. In 
the case of Z uheerooddeen Paikar v. Campbell (1) it was held that this pro- 
vision of the Regulation referred only to an under-tenant, intermediate 
between the zemindar and the ryot, and to khoodkast or other ryots, who 
should by the terms of the engagement possess soma permanent interest in 
the land. In the case of Finlay, Muir and Company v. Gopee Kristo 
Gossaniee (2) it was broadly laid down that there is no right of accretion 
bv which a ryot is entitled to claim under the law of the country. On the 
[23d] other hand, we find in the cases of Gobind Monee Debia v. Dino- 
bundhco Shaha (3), Attimoollah v. Saheboollah (.4) , and Bhagabat Prasad 
Singh v. Dicrg B'ljai Singh (5) that a ryot has been held to be entitled to 
the benefit of s. 4, cl. 1 of Beg. XI of 1825. 

'* As we are unable to reconcile these decisions and have some doubt 
as to the correctness of the view taken in the first set of cases, we refer 
the case to a Full Bench.” 


Babu Jogendro Nath Bose, for the appellant : — The case of Zuheerood’ 
deen v. Campbell (1) is not applicable, as there the claimant was a tenant 

from year to year only. . 

The case of Finlay, Muir and Company v. Gopee Kristo Gossamee 
broadly states that a ryot is not entitled to the advantage of the law, and 
the word " law ” must be taken to mean this Regulation. I rely on this 
case. [Prinsep, J, — The word asli in that case is a misprint for aruli.] In 
the case of Gobind Monee Debia v. Dinohundhoo Shaha (3) the question 
whether there was an accretion was not decided ; in Attimoollah v. Sahebool" 
lah (4) there was not only a right of occupancy in the jotedar, but bbe jote 
was his hereditary jote. In Bhagabat Prasad Singh v. Durg 
Singh (5) the plaintiff was more than a tenant-at-will, as will be seen 
from the findings of the District Judge. So far as it deals with a tenan • 
at-will, it is obiter. The case of Oodit Rai v. Ram Gobind Singh (6) ism 
my favour. The facts in Narain Doss Bepary v. Soobul Bepary v*/ 
not given. 

Babu Madhubanund Bysak, for the respondents, was not caUed up 


OPINION. 

The opinion of the Court (Pbtheram, G.J., PrinseP, 0 KlNBAbY 

Norris aod Ghosb, JJ.) was delivered by w i in 

Pbtheram. O.J. — The terms of Beg. XI of 1825, s. 4 vol. U. 

our opinion clear; the plaintiff who has an occupancy right m a 7 ^ 

entitled to hold the lands in dispute as an increment to of 

therefore agree in the view of the law [236] expressed in t ® ® , j 
Gobind Monee Debia v. Dinohundhoo Shaha (3), Attimoollah v. 
lah (4), and Bhagabat Prasad Singh v. Durg Bijai Singh 15;. ® 

is dismissed with costs. 


T. A, P. 



(1) 4 W.R. 57. (2) 24 W.R. (3) 

(4) 16 W.R. 149. (6) 8 B.D.R. 73 = 16 W.R. 95 . 

(6) 2Agta H.O. 206 (Deo. 1867). I'J 


16 W.R. 87. 
IW.B. 113. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Bayicrjce. 


Nil Madhdb Sarkar (.Defeyidant) v. Brojo Nath Singha 

{Plaintif).* [l8fc June, 1893.] 


Res jadicata— Beni suit~^Decree as to amount of land—Rent payable for former years 
Bate of rent payable, " 


The plaiotifl sued the defendant for rent of certain land:?. The defendant 
contended that he was not liablefor the entire rent, as part of the land was in 
the plaintiff’s possession. The defendant failed to prove his contention and a 
decree was given for the full amount claimed. Subsequently the plaintiff again 
sued the defendant in regard to the same property for arrears of rent for subse- 
quent years at the rate claimed in the former suit. The defendant had the 
land measured, adduced evidence and endeavoured to raise the same defence as 
he had in the previous suit. No allegation was made to the effect that the 
rent had been altered in consequence of anything that had happened since the 
previous decision. The lower Courts, without considering the evidence adduced 
by the defendant, held that the defendant could not again raise the same con- 
tention, as the question had already been considered and determined in the pre- 
vious suit, and was res judicata between the parties. ^ 

Held, that the previous decision did not operate as res judicata and that the 
lower Courts ought to have determined on the evidence adduced what the 
amount of rent in question was. 


[F.. 4 O.W N. 43 (44); 6C.W.N.6Q9 (5921 ; Rel., 16C.L J. 124 = IVlInd.Cas. Ill • 17 0 
L J 71»»17 C.W.N. 76=16 Ind. Cas. 22 ; R.. 26 B. 115 (125} ; 35 M 216»10 
Ind. Cas. 75 = 21 M-L.J. 344 = 10 M.L.T. 533; 1 C.L.J. 248 (250)- 17'lDd Gas 
445 = 23 M.L.J 543=12 M.L.T. 500 = (19l3l M.W.N. 1=37 M, 70 3 


The facts in this case were as follows : — 

The plaintiff was the owner in pafni and sepatni rights of an eight- 
anna share in certain property and made separate collections. [237] In 
that property the defendant held a/oie which consisted of 15 bighas and 
16 cottahs of land, and bore a rental of Rs. 29-13. The plaintiff realized 
his share of rent from the defendant from 1291 to Pous kist 1294 (1884 to 
December 1885) by bringing a suit, No. 286 of 1838, in the Munsif’s 
Court at Dubrajpur. Tbedefeodant contended in that suit that be was 
not liablefor the entire rent claimed, as a portion of the land comprised 
in the tenure was in the possession of the plaintiff himself. The Court 
decided against the defendant on the ground that he had failed to prove 

bis contention. The defendant appealed, and his appeal was dismissed by 
the District Judge of Birbhum, who took the same view as the Munsif 

and held that the burden of proof was on the defendant and that he had 
failed to discharge it. The result was that the plaintiff obtained a decree 
for the rent of the years then in question at the rate of Rs. 29-13 ner 
aonum. ^ 


The plaintiff not having been able to recover any rent for the vears 
1^4 to 1296 (1887 bo 1839). brought the present suh to recover bfs IZl 
of the rent of the same tenure for those years. The plaintiff’s allega- 
tions as to the area of the land and the amount of the rent were the 
same as in the previous suit. And the defendaDt’s contention was sub- 
sbantially the same. Both the lower Courts hold that the question of the 


• Appeal from Appellate Decree No. 1003 of 1891. against the nf T Wkif 

mote. Esq., Dietriot Judge of Birbhum, dated the lOth of April 1891 
•b« Debendra Nath Roy. Munsif of Dubrajpur. iLed the 27th^f Seplem* 
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amount of annual rent payable by the defendant was res judicata, and the 

was decreed in full. 

From this decision the defendant appealed to the High Court. 

Babu Dioarka Nath Ghicckerbutty, for the appellant. 

Babu Kanina Sindhu Miikerjee, for the respondent. 

Babu Dwarka Nath G hucker butty . — The decisions of the lower 
Courts are wrong, for whatever may have bean the decision in the former 
suit, it should not have been treated as a bar to this suit. In the former 
suit the plaintiff claimed more than he was entitled to ; the onus was put 
on the defendant, and he failing to prove his contention, the plaintiff ob- 
tained a decree for the full amount claimed. In the former suit there was 
DO finding as to what the area of the land was, and if no area was determin- 
ed, no rent could have been fixed. That was simply a decision as to how 
much money was due to the plaintiff from the defendant for the years 
[238] claimed. It is still open to the defendant to prove by measure- 
ment that he is entitled to a reduction of rent under s. 52 of the Tenancy 
Act ; if so, it cannot be said that the rent of this land has been determined. 
The only question both in the former and in the present suit is, what is 
the area of the land ? the amount of rent has never been disputed. In 
the present suit the cause of action is quite distinct : it is for rent accruing 
from year to year, and each year creates a different cause of action. Had 
it been a question of what was the yearly rental, and a decision bad 
been given on that point, then it would have been a bar to the present 
suit, and the defendant would have been bound by the numerous 
authorities on that point. But in this case the question is, wbat is the area 
of the land? On that point the case of Roghoonath Mundulv.Juggui 
Bwidhoo Bose fl) supports the appellaot’s case. In that case the ryots 
alleged that the amount of rent and the extent of land had been overstated, 
but the Court decided that the ryots were bound by a jummabundi 
signed by them. Nevertheless the High Court held that the question could 
still be raised by the ryots in a subsequent suit. 

Babu Karuna Sindhu Mukerjee, for the respondent: — If the decision 

in the previous suit was “ what is the annual rent of the land *' for the 

years for which rent was sought, it is clearly under the authorities, J^o 
Lai Singh v. Surfun (2), Mon Mokinee Debee v. Binode Beharee Skaha (3), 
Nobo Doorga Dossee v. Foyzhux Chowdhry {i), Bussun Lall Shookul^- 
Chundee Dass (5), and Hurry Behari Bhagat v. Pargun Akir (6), a bar to 
the amount being disputed in the present suit. 

The decision in the former suit is a distinct finding as to the amount 
of land and the rate per annum for such land, and is therefore a findiug 
as to wbat is the amount of rent for the land in question. The authori- 
ties show that the decision as to the amount of the rent cannot be ques- 
tioned in a subsequent suit in respect of the same cause of action, nor 

can it be questioned in the present suit, and this appeal should be w 
missed with costs. 

[239] The judgment of the Court (MacpheRSON and BanebJBB. 
JJ.) was as follows : — 

JUDGMENT. 

The facts are shortly these. In 1888 the plaintiff 
for his share of the rent of a tenure for the years 1291 (18841 o 


(2) U C.L-R. 483. 
<6) 4 0. 686. 


(1) 7 C. 914. 
(4) 1 0. 202. 
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(1886) and part of 1291 (1887), alleging that the tenure contained 15 bighas 
16 oobtahs of land, and that the annual rent payable was Rs. 29-13. The 
defendant oontended that he was not liable for the entire rent claimed, as 
a portion of the land comprised in the tenure was in the possession of the 
plaintiff himself. It does not appear that any issues were framed, or that 
there was any measurement of the land, but the first Court, after consi- 
dering the evidence which the defendant adduced, rejected his contention 
on the general ground that he had failed to prove it. The defendant 
appealed, and his appeal was dismissed by the District Judge, who took 
the same view as the Munsif, and held that the burden of proof was on 
the defendant, and that he had failed to discharge it. The result was that 
the plaintiff obsained a decree for the rent of the years then in question at 
the rate of Rs. 29-13 oer annum. 

The present suit is for the plaintiff’s share of the rent of the same 
tenure for the years 1291 to 1296 (1887 to 1889). the plaintiff's allega- 
tions as to the area of the land and the amount of the annual rent being 
the same as in the previous suit. The defendant’s contention is also 
substantially the same, viz., that he obtained possession of only 8 bighas 
12 cottahs of land, the annual rent of which would ba Rs. 13-0-6. He 
further contended that the land was misdescribed, and that some of the 
plots mentioned in the plaint did not exist. He does not, however, say 
that the rent has been altered in consequence of anything which has 
happened after the decision in the suit of 1888. 

Both the Courts have held that the question of the amount of the 
annual rent payable by the defendants is res judicata, and the claim has 
been decreed in full without any consideration of the evidence which the 
defendant adduced in support of his contention or of the proceedings of 
the amin who was deputed to measure the land. 

It is urged, and we think successfully, that the decisions are wrong, 
and that the Court ought to have determined on the [240j evidence now 
adduced what the annual rent for the years in question is. 

The decision in the suit of 1888 went no farther than this, that the 
defendant, upon whom the burden of proof lav, had failed bo make good 
the plea he advanced, and the necessary consequence was that he failed to 
get the relief asked for, that is to say, a reduction of the rent for the 
years for which the rent was then claimed. But the cause of action is in 
this case different, each year’s rent being in itself a separate and entire 
pause of action, and the mere failure of the defendant to prove what 
be tried to prove in the previous suit would not, wa think, prevent him 
from proving it in this. The case might have been different if the Court 
ha 1 in the previous suit definitely determined the area of the land in the de- 
fendant’s possession and the annual rent payable for the same. It might 
then be said that the determination was general, and nob limited to the parti- 
polar years for which rent was claimed, and that the defendant could only 
succeed in the present suit by proving that the area and rent had since alter- 
pd. The determination was not, however, of that character, and there is 
nothing in the judgment to indicate that the Court intended to decide any- 
thing more than it was strictly necessary to decide for the purpose of the 
suit, viz,, the amount of money which the plaintiff was to recover for the 
years then in question. 

The oases of Bussun Lall Shookul v. Chundee Dass (1) and Nobo Doorga 
Dasi V. Foyzbux Ohov^dhry (2) cited for the respondent are, we think, 

(1) 4 0. 686. (2) 1 0. 202. 
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distiaguishable. In the first of these the question raised as to the area of the* 
tenure bad been put in issue and definitely decided in a previous suit for 
the rent of the tenure. In the second, which was a suit for abatement of 
rent, it was held that the exact amount of abatement to which the plaintifiT 
was entitled bad been raised and determined in a suit previously brought 
against her for the rent of the tenure, and that the determination was 
not merely for the year in respect of which the rent was claimed, but 
for all future years. 

We cannot say that the questions which the defendant raises in this 
suit were heard and finally determined in the suit of 1838. [ 241 ] It is 
still, we think, open to the defendant to prove by measurement that be 
is entitled to a reduction of rent under s. 52 (B) of the Tenancy Act, and 
if that question is open, it cannot be said that the area of his holding or 
tenure has been determined. 

The case of Roghoonatk Mundul v. Juggut Bundhoo Bose (1) seems 
to us to be more in point than the cases cited on the other side and 
referred to above. 

We would also notice that the decree leaves it undecided whether 
certain of the plots for which rent is now claimed are correctly described 
in the plaint and are the same as those for which rent was claimed m 
the suit of 1888. The defendant is clearly entitled to have this point 
decided in the present case. 

We set aside the decrees of both the Courts. The case must go back 
to the Court of first instance in order that all the other questions which 
arise may be disposed of. . j • 

The appellant will get his cost in this Court. The costs incurred la 
the lower Courts will abide the result. 

c. 3. Appeal allowed and case remanded. 

21 C. 241. 

REFERENCE UNDER STAMP ACT. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice 

Norris and Mr. Justice Pigot. 

In the MATTER OF KO SHWAY A UNO AND OTHERS V. STRANG 

Steel and Go.* [20th July, 1893.] 

Stamp Act 1 of 1879. Sch. I, Arts. 29 and 44 (b)— Mortgage advance payable £» 
demand — Power of sale in default of repayment of advance. 

In consideration of an advance of Rs. 1,450, on interest repayable on 
certain boat-owners assigned to 8. and Oo. their paddy boats, the boat-ow 
retaining, working, and being responsible for the safety of the boats, aim 
ing, so long as the sum advanced with interest should remain 
their boats for the sole purpose of supplying paddy to S, and Go., and to 
such paddy (which was to be paid for at the market rate) at the end ^ 

as directed by 8. and Co. On failure to make repayment on demand, B- 
Co. were empowered to take [242] possession of and to sell the boa 
that the document was a mortgage and not a pledge, and as suon s 
stamped under art. 44 (6) of sob. I of the Stamp Act of 1879. 

This was a reference under s. 46 of the Stamp Act of 
the Financial Commissioner of Eurmah, as to the duty payable^ ^ 

• stamp Reference No. 2 of 1892, made by W.F. Noyce. Esq., Secretary to tha 
Financial Commissioner, Burma, dated the 11th October 1892. 

(1) 7 0. 214. 


792 



X.] 


KO SHWAY AUNa V. STRANG STEEL & CO. 2i Cal. 243 


dooumeDt hereinafter set out, that officer being of opinion that the docu- 
ment was a mortgage, and as such liable to duty under art. 44 (6), and not 
under art. 29 of soh. I to the Act as contended by Messrs. Steel and Co. 

TT agreement made the 18th day of October 1890, between 

Ko Shway .Aung, Ko Kyab Khine, and Ko Phoo Htaintabin (hereinafter 
called the boat-owner or boat-owners) and Messrs. H. Strang, Steel and 
Co. (hereinafter called the Company). 

In consideration of the sum of Rupees one thousand four hundred and 
fifty only advanced by the said Company to Ko Shway Aung. Ko Kyah 
Kbine, and Ko Pboo, he or they, the said Ko Shway Aung, Ko Kyah 
Khine and Ko Pboo, do hereby assign unto the said Company his or tbeir 
paddy-boat or boats and all the property specifically described in the list 
hereto annexed, the said boat owner or boat-owners covenanting that the 
said boat or boats and other property are his or their own absolutelv. 
free from all incumbrances. 

" 2. The said boat owner or boat-owners agree to apply the said sum 
of rupees one thousand four hundred and fifty solely to the purpose of 
supplying paddy to the said Company. 


^ "3. The said boat-owner or boat-owners agree to pay interest on the 

said sum of rupees one thousand four hundred and fifty, or so much there- 
of as may be due from time to time, at the rate of one per cent, per mensem. 

4. _ The said boat- owner or boat-owners shall remain in possession 
of the said boat or boats and the said property subject to tbe conditions 
hereinafter contained. While the said boat-owner or boat- owners continue 
in possession of the said boat or boats, he or they shall be liable for any 
damages the said boat or boats may sustain, and ho or they shall be 
responsible for the safe keeping of same. 

“ 5. While and so long as the said sum of rupees one thousand four 
hundred and fifty only, or any part thereof or any part of the interest 
thereon remains unpaid, the said boat-owner or boat-owners shall not be 
at liberty to hire or let out the said boat or boats to any person for any pur- 
pose whatever, but agree to use the said boat or boats solely for the purpose 
of supplying paddy to the said Company under this present agreement, and 
to make not less than six trips for that purpose every month and at the 
end of every trip to deliver bis or their paddy, without delay at the godowns 

Kewendine where he or they 

[243] shall be directed by tbe Agents or Managers of the said Companv 

so to deliver it. ^ ^ 

“ 6. All paddy delivered under this agreement t:) be paid (or at the 

market rate for advance paddy on the date of the arrival in Kewendine of 
the said boat or boats* 

“ 7 The said boat-owner or boat-ownsrs further agree on demand to 
pay to the said Cotnpany, at the head office thereof in Rangoon the said 
sum of rupees one thousand four hundred and fifty with invest as afore 
said, or any sum then remaining due on the security of these presents 

8. On payment as aforesaid of all sums duo on the seenritv M 
these presents the said Company shall have no further lien on or claim' 
to the boat or boats or property as aforesaid. 

“ 9. If the said boat-owner or boat-owners fail to repay on demand 
the said sum of rupees one thousand four hundred and fifty, together with 
interest thereon and all moneys at any time due on the security of these 
presents, the said Company shaU be entitled to take immediate posses^ 
Sion of the boat or boats and property aforesaid, and to sell the same in 
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any way that shall to the said Cooapany seem fit, and to apply the proceeds 
of such sale firstly in paying their expenses incurred in and about such 
sale, and next towards the payment of any sum then remaining due on 
the security of these presents, and shall pay the surplus, if any, to the 
said Ko Sliway Aung, Ko Kyah Kbine, and Ko Phoo. 

“ 10. If the said proceeds are not sufficient for the payment in full 
of the said expenses and of all sums so remaining due as aforesaid, the 
said boat-owner or boat-owners binds himself or themselves to makegood 
the deficiency. 

(Sd.) W. Strang Steel. 

B. Nyway.” 


The Advocate- General (Sir Charles Paul) for the Crown, contended 
that duty was leviable under art. 44, referring to Fisher on Mortgage, 
art. 22. 

No one appeared on the other side. . 

The opinion of the Court (PeTHERAM, C.J.. NORRIS and PiGOT, JJ.) 

was as follows : — 

OPINION. 

This reference has been already twice before the Court, but could not 
be disposed of, as on neither occasion was the document in respect of which 
it is made or a copy of it produced, This has now been done. We think the 
instrument is a mortgage. The interest in the subject matter of it, the 
boats, etc., is by the terms of the instrument assigned to the mortgagees 
with a provision allowing the mortgagors to remain in possession on 
[2441 certain conditions: and the mortgagees are given a power of sale. 
No doubt a special agreement giving a power of sale does not necessarily 
operate so as to show that the transaction is not a pledge, but must be 
construed to be a mortgage: (Fisher on Mortgage, art. 22.) 
we think the whole character of the instrument points one way, andtnat 
it is a mortgage ; there is no provision for anything in the nature oE a 
delivery actual or constructive; there is no pledge. 

That being so, art. 44 applies. We think the distinction 
arts. 29 and 44 is correctly stated by Mr. Donogh in his book on 
Stamp Act, in the note to art. 44, " Art. 44 distinguished from art. 

* Art. 44 deals with cases in which tbe interest in, or right over, pr 
perty is transferred whether possession is given or not, for the i- 

the mortgage ; art. 29 is limited to cases where moveable property o 
is given in pledge, couple i with an agreement securing the repaymen 

£l 108iO« . 3 L, 

The Government noyificEfction of 5bh June 1885, referred ® , 

note to art. 29 in that book, is worth noticing ; but as to 
be observed that in professed exercise of the powers conferred by 
Government permitted tbe levy of a stamp of the value lJqq, 

art. 29, upon this particular sort of mortgage referred to in the no i 

T. A. P. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Rampini. 

Lep Singh Khasia and otheks {Defendants) v. Nimar 

Khasia and others {Plxintijjs)r [I3t;h Dacember, 1893.J 

1°' offruu taun 

A auit for dim^ges for the value of fruit crops taken away by the defendant 
from a garden alleged to be .n the plaintiff's possession, can b% sustained o„ tSe 
nodiog that the plaintiff was in possession up to the date [245] of the institution 

of the emt ; it is not neossstry for him to prove his title to the land, unless the 
defendant shows a better title. 

In this case there being no sufficient findings of the plaintiffs* possession to 
the data of suit nor that the defeodant had failed to show the better title the 
suit w«s remanded for such findings. ’ 

IR., 16 C.W N. 1101 = 15 Ind. C»?. 619 ( 6201 ; D. and Rel 17 C W N = 

Gas. 751 ; Dlaappr., 20 Ind. Gas. 79 (80).] 

The suit out of which this apoeal arose was brought to recover 
Rs. 1,489, the value of oranges aod bdcelunts waich the plaintiffs alleged 
were wrongfully taken from their garden by the defendants. 

The defendants denied the uUintiffs’ title, and alUged that they 
themselves were owners of the garden ^ 

The first Court, the Subordinate Judge, made a decree in favour of the 
plaintiffs, on the grounds that they had made the garden and were in 
possession of it. ^ He found that it is not necessary to determine the 
question of title in this suit.” 

The Judge on appeal said: — 

“ The defendants contend that the plaintiffs are not the owners of the 
garden; that some of the defendants own it ; that it was made by Joy- 
moni Roy and Jasmant Roy ; that certain persons styled sirdars dispos- 
sessed Joymoni and Jasmant ; that Joymoni sue! to recover possession 
and obtained a decree for an 8 -anna share of the garden and took posses- 
sion m execution of the decree. The defen iants farther conten d that the 
plaintiffs are acting on behalf of the sirdars who were sued by Joymeoi 

■ When the land was anrveyad, it was shown as jungle land, and the 
names of Joy men. and Jasmant were entered as proprietors in the 
wajib-ul-aris. The defendants claim to be the representatives of Jovmoni 
and Jasmant. ^ 

« oonsiderasion seem to be, what is the 

effeet ot the decree obtaioei bv Joymoni and of ths nossession which he 

took in exeontion of the doorse ; secondly, have plaintiffs possessed the 
gardeo. 

“ lo the suit brought by Joymoni, the sirdars assorted that they had 
■oansod the garden now in suit to ha made : they did not say that other 

persons were in possession of it The claim in that suit referred also to 
another garden to the west of the public road, to the oast of which the 
garden now m smt lies. The sirdars in that suit asserted that the garden 
west of the road had been settled with them : the claim for the garden 

^rF“brna®y‘’l891?‘**°**““^" dwtriot dat“ “he tjtb 
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west of the road was dismissed. It is clear that the sirdars set up different 
titles to the different gardens. It has not been shown in this suit that 
the sirdars among Khaaias represent all the villagers. I do not find in the 
[246 j record any document which clearly dednes the duties, powers, and 
rights of sirdars. It seems that they are sometimes dismissed. There is 
every reason for holding that they are in no sense proprietors of the land® 
of the village by virtue of their post as sirdars. It has not been shown 
that they represent the proprietors. 

“ It is clear that the decree obtained by Joymoni cannot affect any 
rights the plaintiffs may have had in the land. Joymoni took possession 
of the land for which he obtained a decree under s. 264 of Act XIV of 
1882. Such delivery of possession would not in any way affect any 
rights or possession of the plaintiffs. The Subordinate Judge holds that 
the plaintiffs have nroved that they made the garden and possessed it. 
There is the evidence of independent witnesses on tnis point. A European 
gentleman, who knows the neighbourhood well, has stated that be had 
seen some of the plaintiffs look after the garden and take fruit : there 
is also other evidence on this point. I can see no reason for differing 
from the decision of the Subordinate Judge. I attach no importance to 
the fact that the names of Joymoni and Jasmant are in the wajib uUars: 
it seems pretty clear that they did not own all the land shown in their 
names, forthevdid not have the garden west of the road. There is no 
doubt, too, that the land was covered with jungle, and entries m the 
wajib-uharz with reference to the possession of such land are not of much 
value. I think the sum allowed in the original suit is not too high. The 
appeal is dismissed with costs.” 

Prom this decision the defendants appealed to the High Court. The 
grounds of appeal so far as they are material to this report, and the argu- 
ments, are sufficiently stated in the judgment of the Court. 

Mr. W. C. Bonnerjee, Babu Taruk Nath Palit, and Babu Joy Gobinda 

Shome, for the appellants. 

Babu Tara Kiskore Chowdhry, for the respondents. 

The judgment of the Court (Banerjee) and Rampini, JJ.) was *9 
follows ; — 


JUDGMENT. 

Two questions have been raised in this appeal on behalf of 
ants. appellants : First, whether there is in the judgment of the ® 
appellate Court any finding that the plaintiffs have made out t ei 
to the garden in dispute, and, second, whether if there is no s'*® Jlniifi- 
the decree that the plaintiffs have obtained for the value ?. 

fully taken away by the defendants can be sustained upon the n Iq 

the plaintiffs have planted the trees and made the garden an we 

possession of it. . ndg- 

[247] Upon the first point there are, it is true, passages m the ]u 8^ 
ment which, if they stood alone, might be taken as 

finding of title in favour of the plaintiffs. neoessafy 

judgment of the first Court an express statement that it is n 

to determine the question of title in this and when the 

ti_x_ n i. and states that to© CWO _ _ . 


CO aecoruiiue . IDOpOrip- 

appellate Court affirms that judgment, and states that tb© 

ant points for consideration are what is the effect o ^ e ^aqaasioo 


ant points for consiueration are wnao is cue euo«u ^ nossession 

bv Joymoni (through whom the defendants claim) and of plaintiffs 
which he took in execution of the decree, and, secondly, hav v 
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possessed the garden.” we do not think we can hold that the Court of 
Appeal below has found title for the plaintiffs. 

It becomes necessary, therefore, to consider the second point. For 
the appellants it is urged that the plaintiffs are not entitled to any 
decree for the value of the fruits taken away from the garden, unless 
they can make out their title to the garden ; while the other side contend 
that the decree given to them can be sustained upon the finding arrived at 
in this case that they made the garden and possessed it. 

No authority was cited in support of the appellant’s contention : but 
the learned Counsel for the appellants argued that, just as in an ordinary 
suit for possession of land, the plaintiff is not entitled to a decree unless 
he establishes his title to it, so in a suit for the value of the produce 
of land wrongfully taken away, the plaintiff cannot get a decree unless he 
can show that he is entitled to the land. We do not see how this at 
all follows. The reason why in an ordinary suit for possession of land 
the plaintiff cannot succeed except upon proof of his title is because 
the party in possession is considered to bo entitled to retain such pos- 
session against every one except the rightful owner. And for that very 
reason it would follow that the party in possession of any land must be 
held entitled to recover the value of the produce of the land from any per- 
son who has taken it away, unless such person is the rightful owner. Such 
a rule appears to us to be in accordance with reason and common sense. 
For if the party in possession were to be held not entitled to maintain a 
suit for the value of the produce misappropriated by a wrong-doer, there 
would be very little real protection afforded to possession, and ' [248] 
there would often arise the most unseemly struggle to misappropriate pro- 
duce, whenever it is of such a nature as to be easily carried awav, and 
there is known to be some flaw in the title of the party in possession.' 

The learned Vakil for the respondent cited the case of Earn Mohun 
Dass V. Jhupproo Doss (1) as favouring his view. That case does not go 
far enough, but so far as it goes it is in bis favour. There is, however, 
another case, not cited in the argument, which lends greater 'support to 
bis contention. It is the case ot Radha Charan Gkatak v. Zamirunnissa 
Khatun (2), which was decided by a Bench of three Judges on an appeal 
under 8. 15 of the Letters Patent, and in which the question was whether 
a person who had obtained a decree in a possessory suit under s 15 
of the Limitation Act of 1859, could maintain a suit for mesne profits 
Sir Barnes Peacock, in delivering the judgment of the Court observed — 

“ The defendant in the suit for mesne profits had a right to have the 
question of title tried ; but the prior possession of the plaintiff, to which 

• .... . ^5^5r^5 e , was sufficient 

prtma facte evidence of his title to warrant a decree in his favour 

against the defendant for mesne profits unless she could prove a better 

title.” If in place of the previous possession, intermediate ouster and 

subsequent recovery of possession under the Act XIV decree we had 

boro continuous possession in the plaintiffs, and an intermediate act of 

trespass not amounting to ouster and carrying away of the produce the 

two oases would be governed by the same principle. The Act XIV decree 

in the case referred to would make no diBferenoe, as it could give the 

P “‘039 possessed by the present 

plaintiffs (if they are m possession), that decree being based not upon 

title, but only upon previous possession. And if the plaintiff in that case 
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could maintain a suit for mesne profits, the plaintiffs in the present case 
must be held to be entitled to maintain this suit for damages. 

Both upon reason as well as upon authority, we think the plaintiffs 
would he entitled to a decree for damages without proof of title, if it is 
found first that they had been in possession from [249] before and up 
to the date of institution of this suit, and secondly that the defendants 
have failed to make out a better title to the garden than the plaintiffs. 
Upon these two points, however, we do not think that the judgment of 
the lower appellats Court is at all clear. The lower appellate Court 
has not determined the second point, and as to the first, all that it finds is 
that the plaintiffs have proved that they made the garden and possessed 
it, but possessed it down to what date the judgment does not show. If 
the first point is decided in favour of the plaintiffs, they will be entitled to 
a decree, unless the defendants make out a better title; and if the first 
point is decided against the plaintiffs, they will not be entitled to a decree 
unless thev make out their title to the garden in dispute. 

The decrees of the Courts below will therefore be set aside, and the 
case remanded to the lower appellate Court for a fresh decision, in accord- 
ance with the directions contained in this judgment. Costa will abide the 
result. 

Case remanded. 


21 C. 249. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


SuRESH Chunder Maitra, Chairman op Commissioners. 
Eampdr Boaliah Municipality {Defendant) v. Kristo Rangini 

Dasi {Plaintiff)."^ [7th August, 1893.] 


Second appeal — Jurisdiction — Provincial Small Cause Courts Act (IX of 1887), 

Civil Procedure Code (Act XIV of 1882). ss. 586, 646-B. 

Notwithstanding s, 16 of the Provincial Small Cause Courts’ Act, the High 
Court bus, on a case being submitted to it under s. 646-B, Civil Procedure Oo » 
full power bo consider the matter of jurisdiction or to deal with it on the men i 
so as to do substantial justice without puttiog the parties to the expense o 
fresh trial. 

Where a suit, cognizable by a Small Cause Gourt, was tried both i®. 
Munsif’s and District Judge’s Courts without objection to ^be jurisdiction, 
on a second appeal to the High Court that s. 646-B of the Civil ^ 

must be read with s. 16 of the Provincial Small Cause Courts’ Act, ^ 

modify its full effect in a case wrongly tried by an [2S03 ordinary Civil ^ 

and taken in appeal to the District Court; both parties having ® ^ ^ 

the jurisdiction it was not competent to either of them on second app 
plead the want of jurisdiction, so as to render the proceedings taken in 
void. 

[P., 27 M 478 ; R.. 34 B. 171 (174) = U Bom.L.R. 1330 = 4 I®**. Oas. 830 ; S3 M. 33 
(326) = 20 M.L.J. 718 = 6 M.L.T. 121; 3 O.C. 20(21); 127 P.L.E. 1903.J 


The plaintiff purchased at a public auction sale a certain bouse 
the land appertaining thereto within the limits of the Rampur ® « 

Municipality. The Municipality closed one of the drains wbioo 

• Appeal from Appellate Decree No. 964 of 1893, against 
Stanhery, Efq.. District Judge of R^jshahi. dated the April l|9 i 
decree of Babu Pani Bhoosbun Mokerjee, Munsif of Boaliah, dated t 
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past the house, with the result that it flowed over and injured the 
plaintiff s property, bringing down the western wall and a privy. The 
plaintiff then gave the Municipality notice to reconstruct the wall or to pay 
Ks. 1J5 ID damages. As no notice was taken of this demand, the plaintiff 
filed a suit m the Munsif’s Court asking to have the wall reconstructed 
or for damages as demanded. The Muusif dismissed the plaintiff’s suit 
^rom this decision the plaintiff appealed to the Judge of Eajshahi, and 
the learned Judge, reversing the decision of the Munsif, gave the plaintiff 
a decree, but assessed the damages at Rs. 90. 

From this decision the defendant appealed to the High Court. 

Dr. Bash Behari Ghose and Babu Monmotho Nath Milter for 
appellant. 

Babu Akhil Ohunder Sen, for respondent. 

The arguments for the purposes of this report are sufficiently set out 

in the judgmenbof the Court (Prinsep and Banerjee. JJ.), which was 
as follows : — 

JUDGMENT. 

This suit as brought was cognizable by a Small Cause Court, and in- 
asmuch as there was a Small Cause Court having jurisdiction’in that 
particular locality, it should have been brought in that Court. Neverthe- 
less the Munsif without any objection being raised tried the suit and 

and in the Court of the District Judge 
also no objection of this kind was raised ; hut the order of the Munsif was 
set aside and a decree was given for the plaintiff for damages, but in a 
sum smaller than that claimed. 

The defendant has now preferred a second apueal against the appel- 
late decree. An objection is raised by the plaintiff that a second appeal 
would not lie by reason of s. 586 of the Code of Civil Procedure the 
subject- matter of the original suit not exceeding 500 rupees To* this 
• the defendant-appellant replies [251] that the Courts below had no 
jurisdiction at all over the subject-matter of the suit, inasmuch as this 
suit should have been brought in a Small Cause Court, and therefore a 
second appeal lies in a matter of jurisdiction, on the authority of the case 
of Dyebukee Nundun Sen v. Mudhoo Mutty Gupta (1). The law has 
however, been altered since the passing of that decision, and it seems to 
U3 to stand at present on entirely different ground. 

Section 16 of Act IX of 1887. the Provincial Small Cause Courts’ 
Act, declares that a suit cognizable by a Small Cause Court shall not be 
tried by any other Court having jurisdiction within the local limits of the 
jurisdiction of the Court of Small Causes by which the suit is triable 
So that under that section the suit could not have been tried bv the 
ordinary Courts as it has been. But Act VII of 1888 s fin hoa 
introduced s. 646-B into the Code of Civil Procedure which" modifies 
the operation of e. 16 of the Small Cause Court Aet. and in“oduo: 
an entirely different principle. Under that section, in a case such 
as that now before us, properly triable only by a SmaU Cause Court 
but tried by an ordinary Civil Court, on an appeal preferred the 
Distnot Court may and If required by a party, shall, submit the record to 

of «»son3 for considering the opinion 
of the Subordinate Court with respect to the nature of the suit to be 
erroneous ; and it is further enacted that “on receiving the record and 
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statement, the High Court may pass such an order in the case as it thinks 
fit.” No doubt under this last clause if standing alone it might be held that 
the decision of the High Court should bo limited only to the question 
of jurisdiction, but the previous clause shows that this was not the inten- 
tion of the Legislature. If the question of jurisdiction were alone involved, 
it could be dealt with by the District Court on appeal. But such action of 
the District Court is restrained. If no objection as to jurisdiction^ is 
raised, the District Court is left to act in exercise of its own discretion 
either to decide the aopeal or to submit the case to the High Court. 
If, however, the parties so require it, the District Court has no dis- 
cretion at all ; it is bound to submit the case for the orders of l2S2J 
the High Court. So that, as we read the law, on a case so sub- 
mitted the High Court has full power bo consider the matter of jurisdiction 
or bo deal with the case on the merits, so as to do substantial justice with- 
out necessarily putting the narties bo the expanse of a fresh trial. Unless 
this is the intentioo of the Lsgislature, the enactment of s. 646-B seems 
to be without any meaning or object. Coosaquently s. 646-B must be read 
with 3 . 16 of the Provincial Small Cause Courcs Act so as to modify its 
full effect in a case wrongly tried by an ordinary Civil Court and taken 
on apoeal to the District Court. In this view of the law we are of opinion 
that the parties having in both the lower Courts submitted to the jurisdic- 
tion of the ordinary Courts, it is not competeob to either of them on second 
appeal to plead the want of jurisdiction in those Courts so as to render all 

proceedings taken in the suit void. The defendant, however, contends that 
he is entitled to a second appeal, aod to ask for judgment on points other 
than that of the special jurisdiction. But the suit is of the nature oogni- 
zable by a Court of Small Causes, and the amount of the subject-matter 
does not exceed five hundred rupees, so that a second appeal is barred by 
3 . 586 of the Code of Civil Procedure. The second appeal must, therefore, 
be dismissed with costs. 


c. s. 


Appeal dismissed. 
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Before Mr. Justice Prinsep and Mr. Justice Banerjee, 


.JiBAN Das Oswal and another {Plaintiffs) v. ^drga 
Pershad Adhikari and others {Defendants). 

[7bh August, 1893.] 

i?es iudicata^Suit for possession and mesne profits-Ex-parU ^bse- 

out ‘,nention of mesne profits-Subsequent suit for same mesM projits and tor 

qttentvt£sne profits^CxvU PtoccduTe Code (Act XIV of 1882), e, l • 

A suit was inatibutei for recovery of possession and 


profits prior 

barred under s. 13 of the Civil Ptooedure Code. - 

[R.. 21 A. 425(434>=A.W.N. (1999) 153; 96 B. 1 15 (125); P., 34 0. 

• Appeal from Appellate Daores No. 711 of 1892, against of 

Gobind Mukerjee. Subordinate Mansif of 

February 1892, molifying the decree of Moulvie Ibrahim Ahmed, 

dated the 30th of November 1891. > 
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A CERTAIN jote was sold for arrears of rent and was purchased by 
the plaintiffs at an auction sale. Not being able to obtain possession, the 
plaintiffs instituted a suit for possession, and for mesne prohts for the 
years 129i, 1295, 1296 (1887, 1888, 1889). A decree was passed ex-parte 
on 11th July 1890 in favour of the plaintiffs, giving them possession, but 
the decree was silent as regarded the claim for mesne profits. On the 8th 
of April 1891 the plaintiffs instituted another suit to recover the mesne 
profits sought to be recovered in the previous suit and mesne profits for a 
period subsequent to the suit [the first eight months of 1297 (1890)J. The 
defendants contended that the claim for the years 1294 to 1296 (1887 to 
1889) was barred under s. 13 of the Civil Procedure Code, and that the 
claim with respect to the year 1294 (1887) was barred by limitation. 
The Munsif decreed the suit with costs. On appeal the Subordinate Judge 
allowed the claim for the first eight months of the year 1297 (1890), and 
found that the claim for the years 1294 — 96 (1887 — 1889) was barred as 
being res j udicata. 

From that decision the plaintiffs appealed to the High Court. 

Babu Jogesh Chunder Roy, for the appellants. 

Babu Baidija Nath Dutta, for the respondents. 

JUDGMENT. 

The judgment of the Court (Prinsep and Banerjee, JJ.) was deli- 
vered by 

Banerjee, J. — This appeal arises out of a suit for mesne profits. 
The lower appellate Court has held that the plaintiffs' claim for a por- 
tion of the time for which mesne profits are sought to be recovered is 
barred as res judicata. 

On second appeal it is contended on behalf of the plaintiffs that the 
decision of the lower appellate Court is wrong. We do not think this 
contention is sound. In their suit for possession the plaintiffs claimed 
mesne profits in respect of the time between the date of dispossession 
and the date of suit, and the decree in that suit said nothing about 
the claim for mesne profits. In the present suit the plaintiffs claim 
mesne profits as well in respect of the [234] period preceding the 
date of institution of the former suit as in respect of the period succeeding 
that date and extending up to the date of recovery of possession. The 
Court of appeal below has held that the claim in respect of the former period 
is barred, but that in respect of the latter period is not. The learned vakil 
for the appellant contends that as there was no issue tried upon the 
question of mesne profits claimed in the former suit, the decision in the 
former suit cannot operate by way of res judicata. This contention is, 
in our opinion, clearly opposed to the provisions of Expl. HI to s. 13 of 
the Code of Civil Procedure which provides that any relief claimed in the 
plaint, which is not expressly granted in the decree, shall for the purpose 
of that section be deemed to have been refused. In the present case 
mesne profits in respect of the period prior to the date of the former suit 
were clearly claimed In the plaint in that suit, and were not expressly 
granted by the decree. They must, therefore, under Expl. Ill, be deemed 
to have been refused for the purposes of s. 13, that is, as we understand it, 
for the purpose of determining the question whether that part of the claim 
should or should not be held to be barred by the principle of res judicata 
in this second suit. Now, if it is to be deemed to have been refused, we must 
hold that the matter in respect of the mesne profits in question was deter- 
mined by the former suit, and determined adversely to the plaintiff ; and 
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if that ig the proper meaning of Expl. Ill, that part of the claim can no 
longer be adjudicated upon. 

It wag urged for the appellants that the decision of this Court in the 
case of Jkon Mohan Sarkar v. Secretary of State for India (1) is authority 
in favour of their contention. Wa do not think so. All that was decided 
in that ease was that the prayer for mesne profits in a former suit, in 
respect of the period between the date of the institution of the suit and the 
date of delivery of possession, not being granted in that suit should not 
be held to operate by way of res jvdicata in a second suit for mesne 
prohts for the same period ; and the ground upon which that decision 

obligatory on the Court to grant 
L25SJ such relief, but that the Court may io its discretion grant mesne 
profits in respect of the period following the date of suit or not. It was 
accordingly held that the nob granting of that which the Court was nob 
bound to grant, and which the Court might or might nob have granted, 
should nob necessarily raise the inference that it was refused. That case, 
therefore, has no application to the present. 

It was further argued that Expl. Ill is meant only to bar so much of 
the claim as is expressly dealt with in the judgments but is not referred to 
expressly in the decree. We find. neither reason nor authority for such a 
coptentioD If auy matter is expr'essly dealt with in the judgment, the 
principle of res judicata would apply to it, notwithstanding that the decree 
does not refer to it expressly, by reason of the express words in the enact* 
ing part of s. 13 which says : No Court shall try any issue which has 

been heard and determined in a former suit and if the object of Expl. Ill 
was merely bo prohibit the trial in a second suit of an issue already 
tried and determined in a former suit, notwithstanding the absence of any 
allusion in the decree to the matter so dealt with, Expl. Ill might as well 
have not been given. 

For all these reasons we think that the decision arrived at by the 

lower appellate Court is correct and that this appeal must be dismissed 
with costs. 

Appeal dismissed. 
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Before Mr. Justice Prinsep and Mr. Justice Banerjee. 


Abdul Lotip {Plainti§) .v. Yousupp Adi and others 

^Defendants)* [8bb August, 1893.J 


Right of suit — Decree setting aside sale, effect oj not executing, within six moniAi— 

validity of — Right of auciiorwpur chaser to bring suit for declaration of title^nd 

possession— Revenue Sale Law (ict Xlof 1859), s. 34. 


CertaiQ property having bean aoJd for arrears of Government revenue the 
defaulting tenant brought a su^t in the Civil Court to have the sale set 
aside, and obtained a decree which he did not attempt to execute till after the 
expiry of six months from its date. Held, in a suit brought by the auction 
purchaser to recover possession of ■ the Share he bad bought at the s ale, that 

• Appeal from Appellate Decree No. 3 of 1893, against the decree of C.P. CmP®^*' 
Esq., District Judge of Ohittagong, d^ted the 17bh of September 1893, reversing the 
decree of Babu Sbosi Bhusan Cbowdbry, 'Munsif of that district, dated the 99th of 
February 1892. i .. cn . . 
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such aon. execution of the decree had the effeot of restoriDg the sale so far ae it 
conoeroed the defaulter, aod that the plaintiS was entitled to succeed. 

The faots oC this case were shortly as follows : — 

Oq the 12th of September 1879 the plaintiff purchased a one-third 
ehare of an estate held by five of the defendants which was sold by public 
auction for arrears of Government revenue. After his purchase he sold a 
six-annas share of his share to Mohamed AU, the sixth defendant. Sarat 
Chandra, one of the defaulting co-sharers, brought a suit in the Civil 
Court to have the sale for arrears of Government revenue set aside, and 
the sale was set aside. Having obtained his decree. Sarat Cbandra failed 
to execute the decree within the six months allowed by the Bevenue Salo 
Law (Act XI of 1859, s. 34), and on his applying to execute his decree 
the Civil Court held that be had abandoned his right to execute the decree 
obtained by him, as the application had not been made within the six 
months allowed by the Revenue Sale Law. On appeal the High 
Court upheld that decision. The plaintiff then instituted six suits to 
establish his proprietary right to the lands, as being part of his share 
of the estate, claiming to be entitled to hold them jointly with the defend- 
ants. All the cases were, by the request of the parties, tried together. 
The Munsif gave the nlaintiff a decree in all the suits, holding that as 
the decree bad not been executed within the six months allowed by law, 
the sale stood good. On appeal the District Judge held that inasmuch as 
the sale was set aside, the plaintiff had no right to sue, and reversed the 
Munsif’s finding. 

From this decision the plaintiff appealed to the High Court. 

Babu Akhil Chunder Sen, for the appellant. 

Mr. M. L, Sandel, for the respondents. 

The 3udgment of the Court (Prinsep and Banebjee, JJ.) was as 
follows : — 

JUDGMENT. 
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The defendants, respondents in this case, are co-sbarers in an estate, 
holding shares recorded separately, who defaulted in [2d7] payment 
of Government revenue, and their shares were sold up. The plaintiff, 
appellant before us, purchased under the Bevenue Sale Law of 1859, A 
suit was brought to set aside that sale by one only of the defaulters, and 
be obtained a decree ; but he brought himself within the operabiou of s. 34 
of the Revenue Sale Law of 1859, inasmuch as he failed to execute h\8 
decree within six months from the date thereof. "He attempted to execute 
that decree in respect of costs, and execution was refused by reason of 
8. 34. The plaintiff, who was the purchaser, now sues to recover possession 
of the recorded share that ho bought, and he obtained a decree in the Court 
of the Munsif. In appeal the District Judge has considered only one 
point, namely, the effect of the decree setting aside the sale, and whether 
the plaintiff, the sale having been set aside by that decree, had any right 
as purchaser bo sue for possession. Tne District Judge has held that 
inasmuch as the sale was set aside, the plaintiff has no right to sue. 

An objection was raised before him that the decree was not evidence 
in the present case, but it was disallowed, on the ground that it is admis- 
sible under s. 42 of the Evidence Act, since it relates to a matter 
of a public nature ; and the Judge has found that it was of a public nature 
by reason of the publicity of the proceedings in the Collector's Court. We 
think that the Judge has misapprehended the meaning of s. 42 of the 
Evidence Act. A suit to set aside a sale for arrears of revenue concerns 
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only the parties to that suit, and is no more of a public nature than any 
other suit, and the publicity of the sale cannot affect the nature of the suit 
or the decree passed. It cannot affect the public which of the parties was 
successful in that suit. The illustration to s. 42 shows the class of decrees 
that the Legislature had in contemplation. 

The Judge has failed to appreciate the position of the parties in this 
case. Section 34 declares that if a sale made under the Revenue Sale Law 
of 1859 be annulled by a final decree of the Civil Court, the application for 
execution of such decree shall be made within six months after the datG 
thereof, otherwise the party in whose favour such decree was passed shall 
lose all benefit therefrom. Now, although under this law defaulters have 
lost all [258] benefit from this decree, the effect of the Judge’s order 
declaring that the purchaser has no right, title or interest must be to give 
the property to the defaulters ; in other words, to give them the benefit 
of the decree by holding that the sale to the plaintiff has been set aside. 
The only parties affected by that decree were the defaulters and the auc- 
tion-purchaser ; and if the defaulter is to get no benefit from the result of 
the suit brought hy him and the decree which he obtained, it follows that 
the purchaser must be restored to his previous position. It seems to us, 
therefore, that the effect of g. 34 of the Revenue Sale Law, by reason of 
the neglect on the part of the defaulter to take advantage of the decree 
obtained by him annulling the sale, is to restore that sale so far as con- 
cerns the defaulter or those whose rights were sold at that revenue sale, 
and who have not thought it proper to join in the suit to have the sale 
set aside. 

It is pointed out to us that, after hearing the argument on the other 
points raised in the appeal before him, the District Judge thought it 
necessary only to refer to this one point ; and that, therefore, it should 
be assumed that he has found against the respondents on all other points. 
We cannot accept this view of the ease. It seems to us clear that, 
although the District Judge may have heard the other points argued, he^ 
decided only this one point. It is impossible to say what his opinion on 
the other objections raised was. If it had been expressed, the parties 
might have had just ground to dispute them on second appeal. 

The appeal must therefore be returned to the District Judge for 
trial of the other points raised before him. 

The costs of this appeal will abide the result. 

The judgment will also govern the other cases, namely, appeals from- 
Appellate Decrees Nos. 56 to 60 of 1893. 

Appeal allowed and case remanded. 
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Before Mr. Justice Norris and Mr. Justice Banerjee. 


Kalu and ANOTHER [Defendants) v. Latd [Plainti^) 

[14th August, 1893.] 

j^cree — AmendDient of decree — Lvnitalion Act, lBn,art. I78 — Sait for ntesne] profits 
while plaintiff is out of possession. 

There is no limitatioa for an application under s. 206 of the Civil Procedure 
Code, to amend a decree, it being the duty of the Court to amend it whenever it 
is found to be not in conformity with the judgment. 

A instituted a suit for declaration of title and for possession. The decree, 
which was finally confirmed by the High Court, gave her the declaration sought 
for, but it contained no direction as to the possession, although the judgment 
stated that she was entitled to possession. A’s son (having been substituted in 
her place) applied to have the decree amended. The lower appellate Court held 
that the application was barred by limitation. The High Court on appeal up- 
held the lower Court’s order, not on the ground of limitation, but on the ground 
that the application to amend the decree had been made in the wrong Court. 
A’s son then instituted a fresh suit against the same parties for declaration of 
title, perpetual injunction, and for mesne profits. Held, that the plaintiffs was 
entitled to have the decree amended under a. 206, Civil Procedure Code, and 
that though the plaintiff’s cla’m to possession was barred, yet his right was 
not extinguished, and ho having therefore a subsisting title, was entitled, 
though out of possession, to maintain the suit so fat as it sought to tecovoc 
mesne profits* 

fP., 11 0.0. 208 (211) ; R.. 3 C.L.J. 188 ; 17 Ind. Cas. 418 = 47 P.R. 1913 = 25 P.L.R. 
1913.] 

The facts of this case are suflSciently stated in the judgment of the 
Court. 

Moulvie Seraj Islam, for the appellants. 

The respondent did not appear. 

JUDGMENT. 


The judgment of the Court (Norris and Banerjeb, JJ.) was deli- 


vered by 

Banerjee, 


J. — This appeal arises out of a suit brought by the plaintiff, 


respondent, for declaration of his title to, and for recovery of mesne pro- 
fits for certain years in respect of, a two-annas share of some land, and 
for a perpetual injunction restraining the defendants from bolding posses- 
sion thereDf, on the allegation that [260] the plaintiff’s mother had obtain- 
ed a decree for the said share, and that the plaintiff was entitled to the 
same as the sola heir of his mother. 

The defendants, amongst other things, urged that the suit was barred 


bv limitation and also by s. 13 of the Code of Civil Procedure, and that 
the plaintiff, who was out of possession, could not sue for any of the 


reliefs claimed. 

The first Court dismissed the suit, holding that the plaintiff’s right 


to obtain possession was barred, bis predecessor in title having sued for 
possession and having failel to obtain a decree for it. and that being 
disentitled to possession of the disputed land, the plaintiff could not 
restrain others from holding possession of the same. 


* Appeal from Appellate Order No. 296 of 1693, against the order of Babu Huro 
Krishna Ohatterjee, Subordinate Judge of Chittagong, dated the 17th of June 1893, re- 
versing the order of Babu Atool Ohandar Battabyal, Munsif of Satkania, dated the 14tti 
of December 1891. 
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Oq appeal, the lower appellate Court has reversed the first Court’s 
decree, and remanded the case under s. 562 of the Code of Civil Procedure^ 
for trial on the merits, holding that' though the praver for declaration of 
title may be barred, the claim as to the other reliefs was maintainable. 

In second appeal, it is contended for the defendants that the lower 
appellate Court wis wrong in law in remanding the ease for trial on the 
merits when the suit was not maintainable, the plaintiff’s right to recover 
possession being barred by s. 13 of the Code of Civil Procedure, and the 

allegation in the plaint not being sufficient to entitle the plaintiff bo obtain 
a perpetual injunction. 


The admitted facts upon which the argument that the nlaintiff has 

recover possession is based, are shortly these The 
plaintiff s mother brought a suit for declaration of her title to, and for 
recovery of possession of, the property in dispute. The suit was dismiss- 
ed by the first Court. The lower appellate Court, whilst finding in its 
JO gmenfc that th© plaiotiff in that suit was entitled to possession, gave 
er a deciee which did not coDtain any direction for delivery of possession 
^ her : and that decree was confirmed by this Court on second appeal 
The present plaintiff was subsequently substituted in that decree in 
the place of his mother as her legal representative, and, in his at- 
tempt to recover possession in execution of that decree, be was de- 
feated on the ground that the decree contained no direction for deli- 

then applied to the lower appellate Court, under 
IL261 J s. 206 of the Civil Procedure Code, for amendment of the decree, but 
bis application was refused as being barred by limitation, and this Court, 
upon an application under s. 622 of the Code of Civil Procedure, declined 
to interfere with the order of the lower appellate Court, on the ground 
that that Court had rightly refused to amend the decree, as it had no 
jurisdiction to do so after the decree had been confirmed by this Court. 

From the foregoing statement of facts it is clear, no doubt, that the 
plaintiff s right to recover possession of the property in dispute by a fresh 
Buit^ is barred by s. 13 of the Civil Procedure Code, expl. Ill of that 
section distinctly providing that any I'clief claimed which is not expressly 
granted should be deemed to have been refused. But it is equally clear 
from the judgment of the Subordinate Judge in the former case that the 
plaintiff s mother was entitled to recover possession, and that it was only by 
Oversight that that relief was not granted by the decree. The plaintiff 
was therefore clearly entitled to have that decree amended, under s. 206 
of the Code, by .being brought into conformity with the judgment and 
we think he is still entitled to have the decree so amended upon a proper 
application made to the proper Court. Such an application is not, as the 
(Subordinate Judge erroneously held, barred by limitation. It has been 
held, by the Bombay High Court in Skivapa v. Skivpanch Lingapa{i) and 
by the Madras High Court in Jivraji v. Pragji (2), that there is no limita- 
tion for an application under s. 206, it being the duty of the Court to 
amend a decree under that section whenever it is found to be not m 
confoi'mity with its judgment, and in that view wo fully agree. Nor does 
the refusal of this Court to interfere with the order of the Subordinate 
Judge declining to amend the decree, stand in the way of a proper applica- 
tion for such amendment being granted by this Court, as this Court 
refused to interfere, not on the ground of the application being barred by 
limitation, but on the ground of its having been made to a wrong Court, 


(1) 11 B. 261. 


(2) 10 M. 51. 
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We are. therefore, of opioion that the plaintiff's right to recover possession 
is not extinguished, though he is not entitled to do so by a fresh suit. 
Then, as for his claim for a declaration of title, it is, properly speaking, 
not barred, but is wholly [262] unneoessary, his predecessor in title 
having already by the decree in the former suit obtained such deolara* 
tion, and he having been substituted in ber place in that decree. That 
being so, the plaintiff clearly has made out his title to tbe land in 
dispute ; and that title was a subsisting title at tbe date of the 
institution of this suit, as the lower appellate Court has found in 
this case that the dispossession of the plaintiff's predecessor in title took 
place within 12 years before that date. 

The plaintiff, therefore, having a subsisting title is, in our opinion, 
entitled, though out of possession, to maintain tbe present suit so far as 
it seeks to recover mesne profits. The oases of Dyamoyee Dayee v. Modhoo 
Soodun Mytee (1) and Dwarkaram Misser v. Jogessur Lall (2) may be 
cited as authority in favour of this view. 

The remand order made by the lower appellate Court should there- 
fore be affirmed, so far as it directs the trial of the suit on tbe merits, in 
respect of the claim for mesne profits. Tbe prayer for a perpetual injunc- 
tion must be disallowed, as no case in made out in tbe plaint for such 
relief. 

The result is that, subject to the modification indicated above, the 
order of the lower appellate Court is affirmed, and this appeal dismissed, 
but without costs, as the respondent did not appear, 

Q a Appeal dismissed. 
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CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Amir AH. 


C. W. Griffiths (Petitioner) v. Tezia Dosadh (Opposite Party).*' 

[4th January, 1894.] 

Crintiital breach of contract -^Breach of contract of service — Act XIII of 1859, s. 2 — 

Statutes Qeo. IV., Cap. 34, s. ^—Autrefois convict. 

A ooDviotion foe breach of oontraot of service under s. 2, XIII of 1859, is a bar 
to any subaequenC oonviocion on tbe same contract for a further breach for not 
zetucDicg to soryice. 

One Tezia Dosadh, a tea garden coolie entered into a contract, 
under Act XIII of 1859 on the 16th May 1893, whereby she [263] under- 
took to work on tbe Cossipur tea estate for a period of 313 days and she 
received Rs. 14 on account of tbe work so to be performed under the con- 
tract. On the 18th of May 1893 she refused to carry out the said con- 
tract and left the estate. On the 26th of June she was prosecuted by the 
manager of the estate for fraudulenty and wilfully refusing to carry out her 
contract after having received an advance of Rs. 14 thereon, and on the 
29th of July 1893 she was sentenced to one month's rigorous imprisonment. 
On the 28th of August Tezia Dosadh was released from jail and did not 
return to tbe Cossipur tea estate to fulfil her contract. On tbe Slst of 

* Orimiual Revision No. 8 of 1894, ag«msb tbe order passed by Babu Jagat 
Obandea Das, !^tca Assistant Oommissioner of Gaohar, dated tbe 3rd October 1893. 

(1)3W.,9.147. (2)21W. B. 276. 
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1894 August the manager of the estate again complained to the Extra Asgiatant 
Commissioner that Tezia Dosadh had not returned, and asked that she 

PnTMTVAT again be tried. The Extra Assistant Commissioner dismissed the 

wtiMiNAD complaint under s. 203 of the Criminal Procedure Code, on the ground that 
Revision, the accused having once been tried and punished for refusal to fulhl her 
21 0. 262 contract, could not again be tried for the same offence. The manager 
then moved the Deputy Commissioner on revision under s. 435 
of the Criminal Procedure Code, and he, holding that the contract was still 
in force, remitted the case to the said Extra Assistant Commissioner, 
with instructions to him to call upon Tezia Dosadh to futhl her contract. 
The Extra Assistant Commissioner again dismissed the complaint on 
the 3rd of October 1893. The complainant being dissatisfied with the 
second order of dismissal petitioned the High Court in the exercise of 
its powers of revision for a rule to show cause why the order should 
not be set aside. 

Mr. Henderson, Mr. Orr and Babu Prasaiia Gopal Roy, appeared 
for tbe petitioner. 

Mr. Henderson : — The question is whether a servant who has once 
been convicted for a breach of contract under Act XIII of 1859 can be 
again convicted for not returning to service. A second conviction would be 
perfectly legal. The Magistrate in this case has refused to convict, on the 
ground that the previous conviction is a bar to any subsequent prosecution 
under the Act. That is wrong, for the contract continues although the 
servant has once been convicted. The offence consists in a breach of a 
still subsisting contractor service. The Legislature contemplates that tbe 
servant should return to service, otherwise the servant [264] would have 
it in his power to get rid of his contract by his wilful absence, and thus 
he would be taking advantage of his own wrong. Tbe Magistrate should 
have convicted. This very matter has been discussed in England, and 
the cases there decided show that under the English Statute 4 Geo. IV., 
Cap. 34, s. 3 (which is practically identical in its terms with tbe Indian 
Act), a servant who has been convicted for abaentiug himself from his 
master's service, if he refuse to return to the same service, may be again 
convicted; See Umoin v. Clarke (1) and Cutler v. Turner (2). The 
Indian Act is based upon the English Statute, and should be construed 
in the same way. The principle laid down in the English cases ought 
to be followed in this country, otherwise employers of labour would 
be under a great disadvantage, and it would be hard upon tbe master 
when he engages a servant, say for three years, if the servant 
could by being once punished for bis breach of contract get rid of it, and 
so by his wrongful act the master should lose his service for the rest of 
the time. 

No one appeared on the other side. 

The judgment of the Court (Prinsbp and Ameer Ali, JJ.) was as 
follows : — 

JUDGMENT. 

This is a case under Act XIII of 1859, in which the Magistrate has 
refused to act against a cooly woman under contract to a tea garden,^ who 
has already been committed to prison under the Act, but who on expiry ox 
the sentence hasagain refused to perform her contract. Mr. Henderson on 
the authority of some English cases — Unwin v. Clarke (1) and Cutler J- 
Turner (2) under the English Statute 4 Geo. IV. C ap. 34, 8. 3 contenas 

(2) L.R. 9 Q.B. 603. 


(1) Tj, R. 1 Q.B. 417. 
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that a person under contract is liable for successive breaches of the same 1894 
contract. These cases in our opinion are not completely in point, owing to Jan. 4. 
the difference between the Statute and the Indian Act. The two cases ^ 

-cited proceed on the terms of the Statute. The parts of the Statute upon uriminai/ 
■which the judgments were delivered are not to be found in the Indian Act, BEViaiON 
and the reasons given for those judgments are consequently not appli- ggg. 

cable. It is sufficient to state that there is no power given by the Indian 
Act, as by the English Statute, to discharge a person from liability under 
the contract, so [265] as to show that unless such order be passed, the con- 
tract can still be enforced. The object of the Indian Act. moreover, is 
stated in the preamble to be to punish fraudulent breaches of contract, as 
well as to enable a contractor to obtain a more speedy remedy than by 
recourse to the Civil Courts, which would ordinarily haveiurisdiction. so as 
to afford him relief. 

We cannot hold that it is the intention of the Legislature that a 
contumacious labourer under contract should be liable to imprisonment 
for several terms for several breaches so as to end in his imprisonment 
until the term of his contract has expired. This might be the conse- 
quence of a persistent refusal to perform a contract for labour for a 

specific term. , . , t-« 

We accordingly approve the law laid down by the Magistrate, brom 

the terms of the order of the Magistrate under which the cooly woman 
has already suffered imprisonment, it would seem that sentence was sum- 
marily passed. It is, however, not quite clear what the terms of the order 
were. We would point out that a Magistrate’s order should at the option 
of the complainant be either for repayment of the advances made (in whole 
or in part at the Magistrate’s discretion), or for performance of the con- 
tract, and that it is only on failure to comply with such order that a sen- 
tence of imprisonment can be passed. The application is rejected. 

c. s. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Rampini. 


Kamini Kant Soy, Minor, by his next Friend and Guardian 
AD litem Chandra Mohan Dey Roy {Defendant) v. Ram Nath 
Chdckbrbdtty {Plaintiff).'* [4th August, 1893.] 

Withdrawal of suit — Civil Procedure Code {Act XXV of 1882J, s. ZIZ— Institution of 
fresh suit. 

Where A ioetitated a suit to establieh bis right to sell certain property in 
satisfaction of a decree agaioet B, but withdrew the suit without having obtain- 
ed leave to bring a fresh suit, and subsequently instituted [266] another suit to 
establish bis right to sell the same property in satisfaction of another decree 
against B. held, that the second suit was not barred by the provisions of s. 373 
of the Code of Civil Procedure. 

Explanation III of s. 13 of the Civil Procedure Code contemplates a decree 
which does not expressly grant the relief claimed : the termination of a suit by 
the plaintiff being allowed to withdraw it, without leave to bring a fresh one, is 

* Appeal from Appellate Decree No. 1336 of 1893, against the decree of Babu Bam 
.Gopal Ohaki, Subordinate Judge of Mymensingb. dated 4th of May 1892, affirming the 
decree of Baba Uma Chaian Kur, Monsif of Eishor^unge, dated the lOth of July 

1891. 
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not a bat, under explanation III, to a subsequent suit in whioh the same 
matter is id issue. 

CF., 4 C.W N. UO (113) ; Cited, 1 P.R. 1904 = 41 P.L.R. 1904 ; R., 9 0.0. 164 (166).3 

The facts in this ease were as follows Ram Mohun Roy, who hai 
an interest in certain lands, borrowed certain sums of money. The lender 
after obtaining a decree {No. 1082 of 1882) for the sums advanced, sold 
the decree to the plaintiff, and the latter caused the land in which Ram 
Mohun Roy bad an interest to be attached in execution of that decree. 
The defendant then put in a claim stating that the interest in the land 
was his, and the property was released. In 1886 the plaintiff instituted a 
suit against the defendant to establish his right to sell the property in 
execution of decree No. 781 of 1884, but withdrew the suit, no permission 
being given to bring a fresh suit* 

On the 10th May 1890 the plaintiff instituted the present suit to 
establish his right to sell the property in dispute in satisfaction of his 
decree, No. 1082 of 1882, against Ram Mohun Roy. The defendant 
contended that the property did nob belong bo Ram Mohun Roy, but that it 
belonged to him, and that the plaintiff was not entitled to maintain the 
suit, as he had on a former occasion unsuccessfully instituted a similar 
suit against the defendant for a declaration that the property in question 
belonged to Ram Mohun Roy. 

The Munsif overruled the objections, boding that the property 
belonged to Ram Mohun Roy, the judgment-debtor of the plaintiff, anff 
decreed the suit. On appeal, the Subordinate Judge uoheld the Munsif's 
finding. 

From this decree the defendant appealed bo the High Court. 

Babu Tarakishore Ghowdhry, for the appellant. 

Babu Dwarka Nath. Ghuckerbutty , for the respondent. 

The judgment of the Court (Banbrjee and Rampini, JJ.) was as^ 
follows : — 


JUDGMENT. 

The plaintiff brought this suit bo establish his right to sell the property 
in dispute in satisfaction of a decree against one Ram [267] Mohun Roy, 
which be had purchased; and he alleged in his plaint that upon the attach- 
ment by him of the said property in execution of that decree, a claim was 
nreferred by the defendant, upon which the property was released in May 
1889. 

The defence was that the property did not belong to the 
ment-debtor ; that it belonged bo the defendant ; and that the plaintiff 
was not entitled to maintain the suit, as he had on a former occasion 
unsuccessfully instituted a similar suit against the defendant for obtaining 
a declaration that the property in question belonged to the judgment-debtor. 

The Courts below have overruled the objeccions raised by the defend* 
ant, and found that the property belonged to the judgment-debtor of the 
plaintiff; and they have accordingly decreed the suit. 

On second appeal it is contended on behalf of the defendant fitst, 
that the suit is barred by ss. 13 and 373 of the Code of Civil ProoeduM* 
and secoTidly, that the decision on the merits in favour of the plaintiff is- 
wrong in law, as the only evidence on which that decision is based is a 
recital in a document, which recital is inadmissible in evidence against tn^ 
defendant. 
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The facts upon which the first contention is based are shortly these. 1893 
The plaintiff in execution of a decree held by him against the judgment- Auo. 4. 
debtor Ram Mobun Roy, attached the property now in dispute. There- Appg^. 
upon a olaim was preferred by the present defendant, and the property 
was released. The present plaintiff then brought a suit to establish his I»ATE 
right bo sell the property in execution of his decree, and that suit the Civil. 
plaintiff withdrew without leave to bring a fresh suit. It is thereupon 7^= 
contended, in the first place, that s. 13 of the Code bars the suit, and that 
as in the former suit the plaintiff sought to establish the right of his 
judgment-debtor Ram Mohun Roy, to this property, and as he did not 
obtain any decree in that suit, it must be held, under the third explanation 
to s. 13, that the relief that was claimed had been refused ; and it is 
further contended that oven if s. 13 is not applicable, the present suit is 
barred under s. 373 of the Code of Civil Procedure, it being a amt 
for the same matter as that for which the former suit was brought. 

With regard to the first part of this contention, it is enough to say that 
explauatiou III evidently contemplates a decree being passed which does 
[2681 not expressly grant a certain relief, and it lays down that such 
relief must in that case be deemed to have been refused. In the present 
case the former suit did not result in any decree. That suit was not 
beard and determined, but was allowed to be withdrawn, though without 
leave to bring a fresh suit. That being so. s. 13 can have no application 

in this suit. 

The only question then is, whether s. 373 of the Code Is a bar bo 
the present suit. That ssction provides that if the plaintiff withdraws 
from the suit without permission to bring a fresh suit, he shall be preclud- 
ed from bringing a fresh suit for the same matter. Now. though bbe 
nroperby in respect of which the present suit is brought is the same as 
that in respect of which the former suit was brought, still that would not 
be sufficient bo make the present suit one for the same matter as that for 
which the former suit was brought, within the meaning of s. 373. The object 
of the former suit was bo establish the plaintiff’s right bo bring to sale cer- 
tain property which no doubt was the same as that in dispute now, and 
his cause of action was the release of that property from attachment upon 
a claim being preferred by the present defendant. The object of bbe pre- 
sent suit is bo establish the present plaintiff’s rigbt to bring to sale the same 
property, but in execution of a different decree, and we may observe, a 
decree originally obtained by a third party, who has transferred it to the 
plaintiff : and the cause of action in the present suit is different, arising 
from an order passed on a different claim case. That being so. we think 
the present suit is not for the same matter as that for which bbe former 
suit was brought. It may be quite true that the main issue to be tried in 
the present suit is the same as that which was the main issue to the 
former suit, but that would not make the present suit one for the same 
matter as that for which the former suit was brought. If the former suit 
had been heard and determined, and if s. 13 was in consequence applicable 
to this suit, such an issue tried in the former suit might have operated as 
res judicata in the present suit ; but that is not the case here. 

Then as to the second contention, the evidence objected to as being 
inadmissible against the defendant-appellant is a recital in a kobala in 
favour of the defendant, under which he alleges be has acquired title tn 
the property in dispute ; and that recital is an [260] admission by the 
defendant’s vendor that the property in dispute had previously been con- 
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yeyed by him fco the olaiofeief’s jadgmeat-debtor. That being so, we think 
it IS clearly admissible in evidence against the defendant. 

The objections urged before us therefore both fail, and this appeal 
must accordingly be dismissed with costs. 


Appeal dismissed. 


21 C. 269. 

SMALL CAUSE COURT REFERENCE. 

Before Sir W. Comer Petkeram, Kt., Chief Justice, Mr. Justice Prinsep, 

and Mr. Justice Norris. 


SiTAL Hari Banerjee (PlaiutiJ) V. Heera Lal CHATTEBJBE 

{Defendant).* [9tb January, 1894.] 

Civil Procedure Code (Act XIV of 1882). .s. 108 and 16T—Ex parte decree— Presidency 
Small Cause Court Act (XV of 1882), s. Limitation Act (XV of 1877). seh. II, 
art. 16i— New trial 


There is » distinction made by the Code of Civil Procedure between cases 
decided ex pjrte in the abs^oce ot one of tho parties after first hearing, and cases 
decided in the absence of one of the parties at an adjourned hearing. 

Chapter Vfl of the Code relates to the appearance of parties and the conse- 
quence of their non-appearance at first hearincs, whereas Chapter XIII, of which 
s. 157 forms a part, contains the procedure for the trial of a suit on an adjourn- 
ment after the first hearing. 

Where, therefore, a defendant put in an appearance in the Small Cause Court 
at the first hearing, and the case was adjourned to a later date for hearing, on 
which date the case was heard in his absence and a decree given against him, held, 
that such a decree was not one made so as to enable the defendant to 

obtain the benefit of s. 103 of the Code, but that bis only remedy was under s. 37 
of Act XV of 1882, 


{Ovepraled, 23 C. 738 ; R., 23 C. 325 (327) ; 2 C.W.N. 693 (694) ; 82 P.R. 1895 ; 

Disappp., 20 B. 381 (332).] 

Reference from (she Court of Small Causes as to whether a certain 
decree, made on the 30th June 1893 by the OflBciating Second Judge pf 
the Small Cause Court, was an ex-parte decree within the meaning of s. 108 
of the Code of Civil Procedure, [270j and of art. 164, sob. II of fchfl 
Limitation Act, so as to admit of an application fora new trial being made 
at a later date than it could otherwise be made under s. 37 of Act XV of 
1882, which prescribes eight days from the date of such decree to be tho 
limit for such an application. 

It appeared that the summons iu this case was returnable on the 
2Vbh April 1893. on which day both the plaintiff and defendant appeared, 
the defendant by his pleader recording his pleas, and the case being 
adjourned, at the request of the defendant, for hearing to the 23rd June, 
and subsequently to the 30th June. On this latter date the defendant 
failed to attend, and judgment was given in favour of the plaintiff. 

Later on in the same day the defendant’s attorney appeared and 
applied, under s. 108 of the Civil Procedure Code, to have the decree paM- 
ed in his absence set aside, on the ground that he had made a bona pae 
mistake as to the date of the bearing. 

Notice being served on the plaintiff, the application came on fw 
hearing on the 14th July, when the learned Officiating Seco nd Judge pass 

• Reference No. 6 of 1893. made in suit No. 1664 of 1893, by E. W. Ormond, Bw-f 
Officiating Second Judge of the Caloutta Court of Small Causes. 
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an order setting aside the decree of the 30th June and granted a new 
trial. 

On the 18th July the plaintiti applied, under s. 37 of Act XV of 
1882, to set aside the order of the Uth July, which application, after 
notice, came on for hearing before the learned Chief Judge and the 
Officiating Second Judges on the 9th August 1893, the Court holding 
that the defendant’s application of the 30th June should have been 
rejected, on the ground that it bad not been signed by the applicant, as 
required by s. 37 of Act XV of 1882 ; the learned Chief Judge intimating 
in his judgment that the defendant’s application should have been made 
under s. 37, Act XV of 1882, and nob s. 108 of Act XIV of 1882, inas- 
much as the defendant had entered appearance in the suit. The decree 
therefore passed in favour of the plaintiff on the 30bh June was restored. 

On the 11th August the defendant (no process for execution having 
issued) again applied to the learned Officiating Second Judge, under 
s. 108 of the Coda of Civil Procedure, to have the decree of the 30th 
June set aside and a new trial granted. On the [271] 6ch September, 
after hearing both sides, that learned Judge, being of opinion that the 
decree of the 30bh June was one made ex-parte, granted the application, 
bub being aware that the learned Chief Judge held a different opinion, he 
made his order contingent on the opinion of the High Court as to whether 
the decree was one made ex parte within the meaning of s. 108 of the 
Code of Civil Procedure and art. 164 of sch. II of the Limitation Act. 

The referring order concluded as follows “ My reasons for thinking 
that the said decree of the 30th June is an ex-parte decree are as follows : — 
Chapter VII of the Civil Procedure Code seems to contemplate two 
davs only, namely, the day fixed in the summons for the defendant to 
appear and answer and (if any) the subsequent day fixed for the hear- 
ing (see the wording of ss. 96 and 101). Section 156 allows the 
hearing bo be adjourned from time to time, and s. 157 lays down 
the procedure bo be followed on any day of the hearing when 
either or both parties fail to appear. Therefore ss. 157 and 100 together 
allow the Court to proceed with the case ex-parte in the absence 
of the defendant on any day of the hearing. If this is so, the whole of the 
hearing of this suit being the decree must be ex-parte. Section 

119 of Act VIII of 1859 and the case of Zainulabdin Khan v. Ahmed 
Baza Khan (1) show that there can be ex-parte decrees, although the 
defendant may have appeared in the suit. I would also refer to the cases 
of Doyal Mistree v. Kupoor Chund (2) and Bamtahal Bam v. Bameshar 
Bam (3), and to the notes to s. 109 on p. 131 of Mr. Justice O’Kinealy’s 
Code of Civil Procedure. 

Mr, Pztgh, for the plaintiff ; — I contend that even if the decree is ex- 
parte within the meaning of s. 108 of the Code, yet the application should 
have been made within eight days from the decree in accordance with s. 37 
of the Small Cause Court Act. Having regard to the manner in which por- 
tioPS of the Civil Procedure Code have been extended by s. 23 of Act XV of 
1882, I say that s. 108 does nob apply : and having [272] regard to s. 37, 1 
contend the Limitation Act does not apply ; no provision of the Civil Pro- 
cedure Code would bring in by implication the Limitation Act, as is clear 
from 8. 6 of the Limitation Act. Section 37 applies to all decrees, whether 
ex-parte or not. Section 157 of Act XIV of 1882 shows the mode of proce- 
dure under Chapter VII, but under s. 158 there is a special provision, as 
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to which see Venkatachalam v. Mahalakshmimma (l) Shaik 

not aa CX-P...C decree ; see ALSt Itn v 

I- pu7:^houZ nZ% ' bat 

S Sin^h (5), ^ ^ ^ contra Dhan Bhagut v. Ramessur DvM 

" and s^d'y^ot'’ Act x'vofffifio :-I oonfcend that this is an ex-parte decree, 

— (e - r Lth ^ o“irtr 

. code Bec^^l^ o^^ AcrKro^X^'^^’ e^^h^TlOS ‘n^^^ 

torre^roYTh^^|-(^-0:r^Conrr 

provides a longer neriod for ex-p^rte decrees than for other decrer Sel 

been th^raCe r^^i' P'-iooiple h»9 

hrLolfed Lh b'' the Legislature, and I say that it ought to 

coVt^s'^rd cals ‘'o'-l-g that it only applies to 

deofse, see Bamtahal Bam v. 
Ram^nar Ram (6). and DoyalMistree v. Kupoor Ghund (7). 

“ referred, as fche learned Judge had. 

no reasonable doubt as to his decision ; see s. 617 of the Code. 

OPINION. 

The opinion of the Court was delivered bv 

Tbis is a reference made by the Second J udge of the Small Cause [273] Court 

PmirJ- fvl J^^*^®** I' Procedure. In a suit before that 

Court the defendant appeared, and on big application the trial wasadiourn 

describe the course of the suit further than to state 
that on the 30bh of June, when the case was fixed for trial, the defendant 
did not appear and that after witnesses had been examined on behalf of 
plaintiff the claim was decreed. The point now referred to us is 
, of the defendant, this matter can be dealt with 

. - ^ Code, so as to set aside the decree passed on the 301ih 

bt June as an decree and to proceed with the trial. Objection might 

be taken to the manner in which this reference has been made. It is suffi* 
cien 0 say that no objection was pressed before us, and cooseguently we 
are prepared to express our opinion on the case submitted. 

•f ^ j the Judge was undoubtedly passed under s. 157 of the Cole, 

^*7 P? the date to which he hearing of the suit was adjourned, fche defend* 
an ailed to appear and fche Court proceeded to dispose of fche suifc in one 
of the modes directed on that behalf by chap. VIT of the Cede,*’ that is, by 
anor ^ under a. 100 givmg the plaintiff a decree on the evidence tendered by 
im. The only question is whether, bv reason of the Judge proceeding to 
f under s. 100, the defendant is entitled to the benefib 

of s. 108 in the manner nrovided for decrees' passed ex-parte againsfesuch 
a party. I am of opinion that the reference, to chap. VII, made in 
s. 157, does not altar the character of the case so as to make an order 
passed in the absence of the defendant an ex-parte decree, and thus to 
enable the defendant to obtain the benefit of s. 108. The reference to 
chap. VII seems to me merely to indicate the procedure of fche Court, 

^ 4 


(l) 10 M. 272. 
<41 16 B. 23. 


(2) 13 M. 510. 
(6) 20 W.R. 63. 


(3) 2 A. 67=6 I.A. 233. 

(6) 8 A. 140; (7) 4 0. 818. 
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and nob to give a defendant the privilege to which he is eotitled if the 
suit was decided ex-parte etrioblv within the terms of s. 100. There 
is a distinction made by the Cole between oases decided ex-parie in 
the absence of one of the parties at the first hearing and cases 
decided in the absence of one of the parties at an adjourned hearing. 
Chapter VII relates to the appearance of parties and the conse- 
quence of their non-appearance at the first hearing, whereas chap. 
XIII, of which s. 157 forms a part, contains the procedure for 
the trial of a suit on an adjournment [274] after the first bearing. 
In this suit the defendant did make an appearance at the first 
hearing, and therefore chan. VIE would not anply, except in so far as 
s. 157 provides that the Court may exercise a discretion in disposing of 
the suit as directed in chap. VII, should the defendant fail to appear 
on the day to which the trial may have been adjourned. The case of 
Zainulabdin Khan v. Ahmad Raza Khan (1), decided by their Lordships 
of the Privy Council, points out the distinction between a case decided 
ex-parte in the absence of one of the parties at the first hearing and a 
case like that before us decided in the absence of a defendant on the date 
to which the hearing of the suit may have been adjourned. The only 
remedy for a defendant in such a case is, as pointed out by their Lord- 
ships, by an appeal, should an appeal lie from a decree in the suit or it 
may be added, as in the present suit, where no appeal lies from a decree of 
the Small Cause Court of Calcutta, by an application for a now trial 
under s. 37 of the Presidency Small Cause Court Act. 1882. I would 
therefore, in reply to the reference made, state that the application before 
the Judge under s. 108 should be dismissed. 

Attorney for the plaintiff : Babu Kally Nath Miller. 

Attorneys for tbe defendant: Messrs. Orr, Robertson and Burton. 

T. A. P. 


21 C. 274. 

APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Banerjee. 


BiKRAMJiT Tewari AND ANOTHER {Defendants Nos. 4 and 5), v. 
DORGA Dyad Tewari (Plaintiff) and others (Defendants 

Nos. 1 to 3).* [22nd December, 1893.] 


Jnterest— Interest Aot XXXII of 1SS9— Interest on mortgage money — Transfer of Pro- 
perty Act {IV of 1882). s. ^9— Charge on mortgaged property — Interest where none is 
stipulated for after due date of mortgage. 

The Court has power uedec the luterest Act (XXXII of 1839} to cive interest 
on mortgage money, as it is money payable at a certain time, and [275] under 
a written instrument : and the terms of s. 88 of the Transfer of Property Aot make 
suoh interest recoverable or payable out of the mortgaged property. The interest 
on the mortgage is not necessarily only the interest which the parties stipulated 
by the mortgage deed should be paid, but would also include interest which 
under the ^w is payable, s.p., interest ’after the due date of the mortgage, 
where there is no stipulation for interest after the due date. 


, * Appeal from Appellate Decree No. 727 of 1892, against the decree of J. G. Oharles, 

‘Esq. , Dietriot Judge of Shababad, dated the I6th of December 1891, affirming the 
decree of Babu Abinasb Ohnnder Mitter, Subordinate Judge of thftt district, dated tbe 
‘28rd of December, 1890< 

(1) QA. 67=6 I.A. 233. 
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This wag a suit to recover Rs. 4,061-G annag, beiog the amount due 
r prmcipal and interest on two mortgage bonds, dated resDaotively 2tth 
ebruary 188-, for Es. 649. and 18th August 1832. for Bs. '799, by which 

In hZTTT P‘'°P?"'y for renaymeut of the money. 

In both deeds lb was provned that the interest should be a! the rate of 
Ke. 1 annas 14 ncr cant, per mensevi, and the date for repaymeot of the 
money was the 30tb Joisto 1891 (llth June 1884). The plaint prayed 
that he amount might be roalizad by sale oi the mortgaged properties, led 
also for a oersonal decroa againsC the defendants. 

danfw® ‘^efendaots 1 to 3 the mortgagors, did not appear. The defan- 
danfes 4 and 5. who defended the saib. were subsequent mortgagees and 
transferees, and they raised several objections, the only one material to this 
report being that embodied in the first and fourth issues— Cl) “Ig the olain- 
tiff entitled to any interest after due date, and if so. at what rate? (4) What 
IS the arnount due to the plaintiff, and how is it to be realized ?’’ As to 

aftlrfhi either bond for interest 

after the due date of the bond. In the bond dated 18th August 1882, 
there was a stipulation that the mortgagees " shall nob have a right to 

claim abatement on the interest, nor shall the mohajun be entitled to 

claim enhancement of interest either by our or his own motion, or by 
moving a competent Court.” 


The first Court, the Subordinate Judge, on this question observed 

1 L* 9 the firsfc issue, I am to say that the bouds do oob express* 

ly stipulate for payment of interest after due date. In one bond, for Rs. 799, 
there 13 a stipulation that the parties will nob increase or decrease the 
stipulated rate, but there is no provision that this clause refers to the period 
after due date. It might be construed to have reference uo to that date. 
Oonsidormg the period during which the plaintiff was silent, and also 

stipulation for high rate of interest up to due date, and also 

L foj taking into consideration the want of express stipulation for interest 

afterwards, I cannot allow to plaintiff the stipulated rate of interest after 

due date to date of suit. There is also no stipulation of interest after due 

date m the other bond. Consequently I allow interest at 6 per cent, per 

annum after such date, as fair measure of damages for defendants’ non- 

payment of the money on that date. The first issue is found for the 
defendants.” 


The Subordinate Judge made a decree for the amount due on the 
bonds with interest at 6 per cent, per annum, the amount to be realized 
from the mortgaged properties in case the money was nob paid within six 
months , also for a general decree if any amount remained unsatisfied by 
sale of the properties. 

On appeal the Judge said : — 

1 concur with the opinion of the Subordinate Judge that neither of 
the bonds relied on by the plaintiff stipulate for interest after due date, so 
that allowing interest is in the discretion of the Court. Considering that 
the plaintiff did not bring this suit till some six or seven yeaj*a after due 
data, I think the Subordinate Judge exercised a wise discretion in allowing 
only 6 par cent, per annum as the rate of interest after due date.” 

The appeal on this point being dismissed, the defendants appealed'tp 
the High Court, on the grounds (inter alia) that the Courts below weio 
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wrong in allowing interest after due date, inasmuch as there was no 
stipulation in the bonds for payment of interest after due date i that the 
Courts belosv should not have awarded interest at six per cent., as a fair 
measure of damages for non-payment of the money on that date, inasmuch 
as the plaintiff s claim for such interest or damages was barred by limita- 
tion ; and that such compensation or damages in lieu of interest should 
not have been made a charge on the lands in dispute. 

Moulive Mahumzd Yusoof and Babu Jagat Chandra ISansrjee, for the 

appellants. 

Babu Ahinash Chandra Banerjee, for the respondents. 

The oases of Juala Prasad v. Khunian Singh (ll. Gobhul Prasad v. 
Chandar Sekhar (2), Gudri Koer v. Bhoohaneswari Cooniar Shigh (3), and 
Golam Abas v. Mahomed Jaffer (4), were cited in the course of argument. 

[277] The judgment of the Court (TREVELYAN and BaneR.tee, J J.), 
so tar as it was material bo this report, was as follows : 

JUDGMENT. 

The second point is a question of interest. The appellants are the 
assignees of the mortgagors, and they complain that the interest from the 
due date of the bond up bo the date of suit has been charged on the pro- 
perty They say that, inasmuch as under the berms of the bond no such 
interest is payable, it can only be treated as damages, and cannot be 
charged on the property, and we have boon referred bo two judgments of 
the Allahabad High Court (5). in which, relying upon certain English 
decisions what is called damages are given in respect of the loss after the 
time when the money was stipulated to be paid. It really seems to us 
that it makes very little difference what we call it. In the ordinary 
aoccDbabioD of the term, money of this class is generally known as 
interest But apart from other questions, we feel a difficulty in mak- 
ing any use of the Allahabad decisions, because it does nob appear 
that the Interest Act was in the contemplation of the Uaroed Judges 
who gave those decisions. The Interest Act is not mentioned by them, 
and as happens, we are sorry to say, very frequently in reports of cases 
tried in Indian Courts, there is no reference at all to the arguments of 
pleaders or otber|legal representatives of the parties, and no statement 
of the statutes or oases cited. We have frequently had to point out that, 
in the absence of a detail of the arguments and of the Acts cited in respect 
of a decision, that decision is of very much less value than it would other- 
wise be. In our opinion, under the Interest Act, which is Act XXXII 
of 1839, the Court has power to give interest upon mortgage money, 
as it is money payable at a certain time under a written instrument. 
That Act, as we have said, was nob referred bo in either of the judgments 
in the Allahabad cases ; and there being that power in the Court under 
that Act to give interest upon mortgage money, we think that the terms 
of 8 88 of the Transfer of Property Act make the interest recoverable or 
payable out of the property. That section says : — “In a suit for sale if the 
plaintiff succeeds, the Court shall pass a decree to the effect mentioned 
in the first and second paragraphs of s. 86, ” that is [278] bo say, 
** ordering that an account be taken of what will be due to the plaintiff for 
prinoipaji and interest on the mortgage, and for his costs of the suit, if 
any, awarded to him, on the day next hereinafter referred to.” We think 

(1) a A. 617. 12) 8 A. 486. (3) 19 C. 19. 

(4) 19 0. 33, note. 6)2 A. 617 and 8 A. 486. 
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fche mtaresfc oo the mortgage is nob naoesgarily only the intereib whioh the 
parties by the mortgage stipulated shouH be paid, bub would also include 
interest which under the law is payable. The words are wide enough 
to bear such a construction, and in our opinion it is reasonable, and as 
far as we know it has been the practice of the Courts to allow in the 
account taken under a mortgage a reasonable rate of interest after the time 
stipulated for payment until the date of the final order for sale At 
any rate, whether it has been the practice of the Courts or not. the con- 
struction of the section which the learned District Judge has accepted and 
acted upon is m our opinion reasonable. 

We are obliged to the learned pleader for the appellants for citing to 

us a recent decision of this Court in Gudri Koer v. Bhoobaneswari Goomar 
bingh 1 . and also another case of this Court. Golam Abas v. Mahomed 
JatfarjZ) In the first place we find the learned Judges have expressly, 

fn I -^1 Calcucfca Series, declined fco decide tihe ques* 

tion which Wd are now deciding; and in the second place, the only ques- 
tion in those cases was the question of limitation— a question which is 

entirely different from that whioh is now before us. In our opinion, in 
tbis case the interest is recoverable from the property in the same way 

u- t money and the costs of the suit, as well as the interest 

which the law allows to he charged; and therefore we hold that the lower 
appellate Court is right. 

The third question was barely argued by the learned pleader. It 
was with reference to the power of the mortgagor to mortgage the pro- 
perty. As bis olienfcs were the assignees of the mortgagor, we do noli see 
now he could have argued it on their behalf. 

The result is thattho appaal musb be dismissed with costs. 


J. V. w. 


Appeal dismissed. 


2i;C. 279. 

[279] APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Banerjee. 

WouMESH OaaNDER BisWAS {Defendant) v. BaIshmohiNI 

Dasi {Plaintiff)* [9th August, 1893.] 

Will-^Execulion of will -•Proof of due execution of will where the mental eapaeify of tss0- 
torts in dispute — Rules for decision of such cases — Presumption — Duty of appellots 
Court in deciding on evidence of witnesses. 

In all cases in whioh the evidence is confUcting, It is the duty of a Ooutk of 
Appeal to h ive great regard to the opinion formed by the Judge in wbose pre- 
sence Che witnesses gave their evidence, as to the degree of credit to be given to 
it ; and probably the advantage of hearing the witnesses give their evidenoe is of 
special value where there is conflict between them as to the mental capacity of • 
person whose conduct they have observed, and whose state of mind they depose 
to ; for the original Court has not merely the better opportunity of judging of the 
truthfulness of the evidence from the manner in which it is given, but also of 
judging how far the witnesses possess those qualities on whioh depends muohof 
the value of evidenoe given in good faith, vis., power of observation, power ol 
judgment, aconracy of espressioo, and general intelligence which are of speciM 
itnportance in oases where the execution of a will is disputed on the ground that 

• Appeal from Original Decree No. 257 of 1891, against the judgment of Koomtf 
Gopeodra Krishna Deb, OflSoiatiog Judge of Nuddea. dated the 10th of August 1891» 
and the decree dated the Slat August 1691. 

(1) 19 0. 19. 


(3) 19 0. SS. nets - 
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at the time the will was Alleged to have been made, the meDtal capacity of the 
testator was such that it was doubtful whethor the will could have been “ duly 
executed." 

** Due execution "of a will implies not only that the testator was in such a 
state of miad as to be able to authorize, acd to know be was authorizing, the 
execution of a dooument as his will, out also that be knew and approved of the 
contents of the instrument : and in such cases of disputed execution the Judge 
should consider and express an opinion upon both these questions. 

In ordinary oases execution of a will by a competent testator raises the pre- 
sumption (sufBcient, if nothing appears to the contrary to establish) that ho 
knew and approved of the contents of the will. Also under ordinary oiroumst- 
aooes the oompatenoy of a testator will be presumed if nothing appears to rebut 
the ordinary presumption ; ordinarily, therefore, proof of execution of the will is 
enough. But where the meotal oapaoity of tbe testator is challenged by evidence, 
whioh shows that it is, to say the least, very doubtful whether his stale of mind 
was suoh that he oould have “ duly executed ” the will as be is alleged to 
have done, the Court ought to [280] find whether upon the evidence the testator 
was of sound disposing mind and did know and approve of the contents of the 

will. 

Where this had not been done, the appellate Court after considering the whole 
evidence held, contrary to the decision of the lower Court, that tbe will was not 
proved and refused probate. 


Mfflrmed, 35 C. 824 (P C )=35 l A. 109-2 C.W N. 331; F., 9 G.P.L R. 139 (UO-: 22 
^ Ind. Cas. 512 ; R., 10 Tod. Cas. 130 (l32)-20 P.R. 1912 = 141 P.L.R.1911; 
24 M.L.J.617 (529) = 13 M.L.T. 385 = (1913) M.W.N. 355 = 19 Ind. Gas. 452 

(458/.1 


The faefcs of bhis case and the evidence are suffioienfcly sbafced in the 
Jiicfcsort, Babu Lai Mohan Das, and Moulvie Mahomed Habibulla, 

for the appellanb. 

Babu Srinath Das and Babu Saroda Charan MtUer, for the respon- 
^*°**The judgment of the Court (PiGOT and Banerjee, JJ.) was as fol- 
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Tbia is an appeal from an order of the Diabriot Judge of Nuddea 
directing that probate be granted of the will, dated the 25bh Falgoon 1297 
(8bh March 1890. of Mobim Chunder Biswas of Bhabanipore, tbanah 
TVleherpore of that district. 

Mohim died on Oheyt ofch, 1297 (or March 18tb 1891). The appli- 
oation for probate was made by Rashmobini Dassi, his widow, and Khettra 
Nath Cbowdbry, who were named as executrix and executor in tbe docu- 
ment propounded as the will. It was filed on the 6tb May 1891. Three 
other persons named therein as executors did not join in tbe petition 
for probate, and a few days after that petition was filed, Khettra Nath filed 
a petition on May 18th renouncing the office of executor. 

Mobim left one child, a minor daughter, by his wife Basbmobini, a 
sister and a nephew, his sister’s son, about 3 or 4 years old. He left two 
paternal uncles surviving him, the elder Tara Cband, an old man of about 
60 years of age ; the younger is Woomesh Chunder Biswas, the caveator, 
with whom, according to the evidence, Mohim was on bad terms, although 
Woomesh and some of the members of bis family visited Mohim daring 
the illness of whioh he died, up to near tbe time of his death. 

The will is in 12 paragraphs, and shortly provides as follows : — (1) 
power is given to the wife to adopt sous from one up to two ; (2) four 
executors and Rashmobini as executrix are appointed. They are to make 
.over to the son who may be [281J adopted by Rashmohini, the property 
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that IS to go to him when he arrives at majority, and to the daughter’s son 
on his attaining majority, the property that is to go to him; (3) Mohim’s 
daughter is to be married with customary display to be paid for out of in- 
come, (4) his sister, and after her death her son, is to receive Es. 300 
^om^the income annually ; (5) his father and mother-in-law are to receive 

1 '• u of moveable and immoveable properties- 

which he has, and which he may hereafter obtain, or may obtain under 

nif his uncle Tara Ghand, one-half, except his dwelling-house at 

Bhabampore is to vest in his daughter and her son or sons, the other 
half in the adopted son. if any be adopted ; (7) if no son be adopted, or 
the adopted son, ifec., should die, then bis share is to vest in the daughter 
and daughter’s children; in the absence of daughter and daughter’s 
children thair share is to vest in the adopted sen, if any; in the 
absence of either, the entire estate is to vest in his wife, and in the absence 
ot his wife, in his nephew, or any full brother he may have ; (8) gives a 
provision of Rs. GOO annually for his wife for the performance of her religious 
observances, and also maintenance for her;(9) states circumstancesconnect- 
ed with a dispute between Mohim and his uncle Woomesh, states certain 
terms already settled by a pending arbitration, and directs the executors 
to carry out the arbitration ; (10) provides that fcbe wife is to use the 
house at Bhabanipore which is to go ultimately to the adopted son ; (11) 
makes a provision of Rs. 300 for the marriage of his cousin Biprodas Bis- 
was ; and paragraph 12 is as follows My hands are paralysed. I am 
unable fco sign this will myself. I have read through all the terms of the 
will, and I have m sound mind signified my acceptance of them in the 
presence of witnesses and have had my name signed bv the pen of 
Irailakba Nath Biswas, the scribe. This is admitted bv me. Dated the 
25th Falgoon 1297 B.S.” 

will, therefore, first, gives to Rashmohini, who propounds it, a more 
limited Immediate interest than she would have on an intestacy ; second,. 
makes provision for an adoption which it would be natural that Mohim 
should be anxious to do ; and thereby as well as by its other provi- 

sions, wholly excludes Woomesh from all hope of succession. 

L282J Khetfcra Nath, who was cousin and managar and trusted advi- 
ser of Mohim, and who, according to the plaintiff’s case, was the 
person who was active in attending to the preparation of the will and in 
carrying out the arrangements for the execution of it, takes nothing under 

the will. He was made executor, but renounced before caveat was 
entered. 


probate was filed on the 5th May 1891; on June 
llbh the caveat in the case was filed by Woomesh. 

XT '^s.3 about 29 years of age. He was, according to Khetfcra 

Nath, a very intelligent man, a statement which was not denied. The 
grounds on which the will is disputed arise chiefly out of the circumstan- 
ces and nature of the illness of which he died. 

On the 12th Magh (24th January) preceding the date of the will, 
Mohim bad an attack of paralysis, his right side became paralysed. On. 
the 12th Falgoon his illness increased. On the 19th Falgoon, he had 
another fit. On the next day, Dr. Bepin Bebari Ghatterjee, an M. B. of 
the University of Calcutta, and one Jasoda Koomar Dutt, a native doctor 
(both of whom are witnesses for the defence), were called in to attend him. 

The medical evidence for the defence is to the effect that Mohim was- 
suffering from some ' syphilitic deposit in the brain, known among doctors 
as Quminata.” The plaintiff s medical evidence seems rather to agree- 
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with this diagnosis. The words are those of the witness. Perhaps by 
" deposit ” he means “ tumour.” 

After the tic on the 19th it was resolved to remove Mohim to Calcutta 
for treatment. Khettra Nath says that Mohim himself proposed this on 
the 20tb. Some of the defendant’s witnesses seem to put it as having 
been suggested after this, some two or three days before the 26tb of 
Falgoon. The 26th was certainly the day fixed for the removal. 

Dr. Bepin says he was opposed to the removal, the reason which he 
assigns for this being that the condition of the brain was such (the whole 
of the brain being diseased) that if the patient received any shock the 
probability was that he would get apoplexy. If he then entertained this 
apprehension, what took place showed that it was well founded. 

On the 26th the attempt to remove the patient was made, and on 
that day while he was being assisted or actually carried [as to [283j 
which the evidence is contiictingj from his room for this purpose, be had 
another fit, after which the intention to remove him bad to be abandon- 
ed. From that time he had little, if any, consciousness ; and be died on 
the 5th Choitro (March 18th). 

The will is said to have been made on the 2oth Falgoon, the day 
before tbe attempted removal. 

The lower Court found in favour of the will. The caveator Woomesh 
appeals. An objection was taken before us that he had no interest such 
as to entitle him to come in and dispute the will, but this point not 
having been taken in the Court below, we decline to entertain it. 

The chief ground of argument in appeal related to the capacity of tbe 
alleged testator, supposing the form of execution of tbe will to have been 
gone through as alleged. 

Bub besides the questions raised as to this, it was also contended that 
the whole transaction was surrounded with circumstances of secrecy, and 
of other grounds of suspicion, such as to cast doubt upon the whole story 
as to any execution at all such as alleged by tbe plaintiff, or at any 
rate such as to confirm any doubt of Mobim’s testamentary capacity 
which might arise on tbe evidence ; as indicating that those who put for- 
ward the will ultimately, did not believe that it was duly executed. 

It will be necessary to refer at some length to the subject of testa- 
mentary capacity, even before deciding the question raised in the case, 
and in doing so to refer to some of the evidence ; so that it will be conve- 
nient to refer to these points of suspicion later on, after some of tbe 
evidence has been touched on. 

In argument before us it was contended for the appellant that the 
plaintiff was bound to show that Mohim was of sound and disposing mind 
at tbe date of tbe will, and that she bad failed to show this ; and further 
that, upon the whole evidence, not merely was there an absence of 
sufficient proof that he was of testamentary capacity, bub tbe evidence 
actually showed that he was not capable of making a will at the time tbe 
alleged will is said to have been made. 

In all cases in which, as in the present, tbe evidence is conilictiog, it 
is tbe duty of a Court of Appeal to have great regard to tbe [284] opinion 
formed by tbe Judge in whose presence tbe witnesses gave their 
ovidenoe, as to the degree of credit to be given to it ; and probably the 
advantage of hearing tbe witnesses give their evidence is of special value, 
where there is conflict between them as to tbe mental capacity of a person 
whose conduct they have observed and whose state of mind they depose 
to : for tbe original Court has not merely the better opportunity of judging 
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of the truthfulness of the evidence, from the manner in which it is given^ 
but also of judging how far the witnesses possess those qualities on which 
depends much of the value of evidence given in good faith, power of 
observation, of judgment, accuracy of expression, general intelligence^ 
which are of special importance in cases of this nature. 

Oce of the most serious difficulties in this difficult case arises from the- 
limited scope of the issue as to testamentary capacity to which [as there 
is much reason to think] the Judge appears to have directed his attentioDf 
and which upon the conflict of evidence he decided in favour of the 
plaintiff. 

It is necessary, in order to explain this, to refer shortly to the general’, 
scope of the story told by each side. 

The plaintiff’s story includes, first, what was done about the will 
before its execution : second, the narrative as to the execution of the will; 
third, statements as to the condition of Mohim before and at the time- 
of execution, but chiefly as to his condition at that time. So far as it is 
necessary for the present purpose to refer to it, it may be taken from 
Khebtra Nath’s and Rakhal Dass’s evidence ; through Khetbra Nath 
everything was done, and it is he who conducts the plaintiff’s case. 
According to the evidence of Khottra Nath, the arrangements connected) 
with the preparation and execution of the will were carried out by 
him 10 consultation with Mohim and with his authority. He says 
that the propriety of Mohim’s making a will, having regard to his^ 
illness, was mentioned by some of his friends before the 20tb Falgooa ; 
it was not, however, until that day, after the second fit, that the 
preparations for the will were commenced. He says that Dr. Bepin 
said on that day, considering Mohim’s state, there should be a will 
made. He says he bold Mohim this: that Mohim said, "Let a will 
be made, then 1 shall go to Calcutta that he and Mohim [2851 
consulted that night ; that on the 2l3t or 22nd he made a d^aft^ 
which Mohim saw on the morning of the 23rd, and directed that it should 
be sent to be revised by Abinash Babu, the pleader at Meherpore; that he 
sent it bo the pleader on the 24bh by Tarak Nath (a witness in the case) r 
that the pleader returned it by Tarak Nath on the same day ; that on that 
night the draft was made by Mohim, and on the following day this 
draft was copied out in Mohim’s presence by Trailakha Nath, the scribe 
[a blank for the name of the scribe had been left in the draft] ; that the 
copy so made was signed for Mohim by Trailakha Nath as his will, and by 
his directions, anil was then at Mobim’s request attested by the persona 
whose names appear as witnesses. 

Part of the evidence of Khettra Nath in direct and cross-examination 
is as follows : — “ I was present at the time of the execution of the with 
The will was executed on the 25bh Palgoon. I thiuk it was execntedl 
4 dandas before sunset. The will was executed in the house in which ho 
(Mohim) used to sleep. Trailakha Nath Biswas wrote out the will from a 
draft. ^ Mohim saw the draft on the night of the 

and he saw the original will on the next day. He read them. The 
draft he read in the night aud the fair copy on the next day. 
requested Trailakha to sit in his room and write out the will. After 
fairing it out, he handed it over to Mohim, who said, ‘ 1 will tou^ t ® 
pen, you write my name.’ Trailakha wrote his name accordingly. Mohiin 
said to Shama Churn, who was among the witnesses present, Taka it, ft® 
do all of you witness it.’ First Trailakha made the signature, then 
gave the will to Mohim, and he banded it over to Shama Ohurn, who roa 


onn 



X.] WOOMBSH CHUNDBR BISWAS V. RASHMOHINI DASI 21 Cal. 287 

iboutinthd hearinj^ of all the people. After that besigoed it himself, and 
the others signed after him. Pran Cband, Tarak Nath, Mothura Nath, 
Hakhal Dass. Bhushun Ghunder, Sree Nath, and Dino Nath signed as 
witnesses. This is that will. This is the signature of Mohim which Trai- 
lakha wr.ote, and all these are the signatures of the witnesses. The wit- 
nesses signed their names in the presence of Mohim. The place where the 
witnesses signed their names was close to Mohim. When Mohim’s 
name was written, the witnesses were present. * * Mohim touched the 
the pan. Dino Nath Biswas gave the will to Mohim, afterthat Mohim gave 
me[286jthe will to keep. He was in full possession of his senses at the time. 

I put the will away in my own band-box. Woomesb Biswas is my mater- 
nal uncle and Mohim's paternal uncle Mohim had disputes about shares 
with him. * * * After Mohim’s death, I made known the fact of 

the will having been made. He forbade us to make known the fact of the 
will having been made before his death. He forbade it that his uncle 
(jetha) might not know he was going to die. and that his enemies might 

not know about the will.” . . 

In cross-examination he says It took 10 or 12 minutes to read 
Mohim’s will. That was oo the night of the 24bb. He read it to himself. 
He read it in a low voice. He did notask to have any alterations made ; 
it had been well drawn up. He lay on his right side in the night. He 
sat up on the next dav. the 25th, and read the will. He could nob write with 
his left hand. He could do other things. He could take his food and move 
articles about. He could hold the pen. Wa did not ask him to put a mark 
with the left hand, nor did we ask him to try and sign. Mohim asked all 
the people to witness the deed: all of them were nob (his) servants. 
Shama Churn Biswas and Rdkhal doctor were nob (his) servants. Shama 
Churn is my brobhert-in-law. * * I think Rakhal and Shama Churn 

came bo the assembly where the will was executed. 10 or 15 minutes 
before it was signed. I called and fetched them. I also called and 
fetched others from the oubchery. Our cutohery adjoins Woomesh’s 
oubchery. » * * I was careful that neither Woomesh nor his 

sons, nor anybody else, should know. I placed one Mohesb Ghose out- 
side,* and bold him to apprise me if they wanted to come in. This I think 
I did 5 or 6 minutes before I called the witnesses. I only went once out 
of the assembly where the will was executed. Mobosh Ghose was close 
to the door of the room. He was coming to our room. I sent him away, 
asking him to see that the other party did not come. He did not ask 
what was going on. There were 8.” 

It may be cooveoienb to add a part of the evidence of Rakhal Dass, 
a physician who had attended Mohim before Dr. Bepin ; and who is a wit- 
ness of the will : " Again I was called on the 25tb Falgooo. Ram Churn 
told me a letter had been received from Bhabanipur [Mohim’s residence]. 
Hence 1 and Ram Churn [287] Pran Cband and Srinath started 
at 1-30 or 2 o’clock on the 25th Palgoon. We arrived at Mohim’s house 
at 3 or 3-30 o’clock. After getting there we sat down in the verandah of 
the cutcherry. Kbettra Ghowdbry himself invited us in. I and Pran 
Ghand, Kbettra. Srinath, Mathura Biswas, and Dino Biswas went in and 
found Mohim lying down in a side room. 1 went and sat down oo a chair 
near him. After taking my seat, I asked, ‘ How are you ?’ He replied, * I 
am somewhat better to-day.’ Then I felt bis pulse. Other conversation 
about the going to Oalontta for the purpose of medical treatment took place. 
He said, ‘ You will have to go with me.’ It was settled that we were to go 
within two dandas of the next day. Shama Churn, Mohim, Kbettra Nath, 
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servants and I — these persons were to go to Calcutta. Those words were 
understood. There was distinctness. Some words I could understand 
after asking him two or three times. He had bad a paralytic stroke ; 
bis right side was naralysed. Khettra said ‘ Mohim will go to Calcutta to- 
morrow, and he has made a will.’ Trailakha put a paper on Mohim’s 
bed. Khettra said, ‘ Raise Mohim and make him sit up.’ He got up and 
sat. Bhushun made him sit up supported by a pillow. He read that paper. 
He held the paper in his left hand, and looked at it, and then requested 
Shama Babu to witness it. Shama Babu read it. After that Mohim 
requested Trailakha to write his (Mohim’s) name. Trilakha wrote the 
name, standing by Mohim’s side. Mohim could see it. Mohim then 
looked at the signature of his name. After that he said, ‘ Do you people 
sign your names as witnesses.’ I also signed rav name. This is that will. 
This is my signature. This is Mohim’s name written. Mohim saw the 
witnesses signing their names from close. Mohim was in possession of 
his senses. Hearing him speak I thougnt bis mind was in a good enough 
condition to make a will.” 

Trailakha Nath's evidence is to the same effect. He does not witness 
the will. Besides Rakbal Dass, sis of the other witnesses of the will are 
called, who give general evidence (some with particulars also) of Mohim’s 
being in a condition to “ make a will ” although no doubt affected by his 
illness in respect of distinctness of speech and otherwise. 

For the defence, Dr. Bepin and Jasoda, already mentioned, and 
also Woomesh the caveator, Hurrinath a gomasta, Paran [288j Krishna 
Gangopaddhya and Nobin Chundra, servants of Woomesh, give evidence 
which is generally to the effect that Mohim was in such a state that he 
could not have made a will. They describe him as having been, when they 
saw him, in a state of almost complete apathy or stupor, from the time of 
the fit on the 19th up to the 25th, and unable to “ make a will.” 

This evidence, particularly, of course, that of the two doctors, relates 
to the whole of the six days ; but it is hardly going too far to say that, so 
far as it describes what the witnesses allege as to the period before and 
including the 25tb, it is pointed chiefly, if not wholly, to Mohim’s state 
on that day, as leading up to it, and as tending to show that on that day 
Mohim could nob “ make a will. ” 

This is the compendious expression used, as to Mohim’s condition, 
by the witnesses on both sides, and by the Judge, and it is the use of it 
by them and by him, in the meaning which it is to be feared he attached 
to it, which constitutes a difficulty (we have to deal with) as affecting the 
value of the Judge’s opinion upon the conflict of evidence in the case, so 
far as regards some of the questions which necessarily arise. The objections 
taken in the caveat are — 

1. The caveator does not admit that the will was duly and actually 
executed. 

2. The alleged testator was in such a state of body and mind on the 
date borne by the will that it was quite impossible for him to have execut- 
ed any will. 

3. Many false statements are made in the will filed, and it is 
impossible that the late Mohim Chundra Biswas should have executed 
such a will in his senses and in a sound state of mind. 

Nothing was made of this last point at the trial, so far as appears. 
Had it been pressed it might have led the defendant [however 
entiyj to go into the question whether Mohim was proved, or ought to ^ 
presumed, to have known and approved of the contents of the will, an 
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in thafe case, we might have had something from the learned Judge on that 
subjeot, more definite than we can find in the judgment. 

[2891 The Judge’s summary of the questions raised by the caveat, 
and the issue framed by him, are as follows: — 

“ Grounds of objection. 

“ 1. Denies due execution of the will. 

** 2. Denies physical and mental capacity to execute will on dates 
of alleged execution” [the word dates must mean date\. 

" 3. Certain expressions in will which render execution improbable. 

“ Issue. 

" Was the will duly executed by testator according to law ? ” 

Now, no doubt this issue does raise all the questions which should 
be determined in the case, if the terms of it are properly understood. 
Dr. Lushington in delivering the judgment of the Judicial Committee in 

the case of Mitchell v. Thomas (1) says: 

When 1 use Che term ‘duly executed,’ I do not mean merely tho 
technical sense of it. the fact of execution by the testator and the subscrip- 
tion of two witnesses as requried by the Statute, but I mean by the term 
‘ duly executed,’ proof of execution which carries with it a conviction that 
the testator knew, and approved of, the contents of the instrument. This 
of course involves, in the proposition that the testator knew and approved 
of the contents of the instrument, the proposition that he was a free and 
capable testator, since knowledge implies his possession of the capacity 
without which he could not know the contents of the will, and approval 
cannot be real and complete without a free exercise of the will.” 

The judgment of the original Court is however chiefly, if not wholly, 
directed to the question whether on the 25th Mohim was in such a state 
of mind as to be able to authorize and to know that he was then authoriz- 
ing the execution of the document as his will on his behalf, by Trailakha 
Nath, and the attestation of it by the witnesses. It was denied by the 
defendant that Mohim was in such a state of mind as to be capable of this. 
If he was not, the will was not executed at all. It was, of course, a vital 
issue in the case, and the Judge was bound to find on it. He decided it 
in favour of the will. 

[290l But there was the other question which certainly arose on 
the evidence, though it seems not unlikely that it escaped the attention 
of the pleaders in the Court below, and on which the Judge did not, as he 
ought to have done in this case, definitely express bis opinion. That 
guestion is whether Mohim was able to know and uoderstand the contents 
of the will and did know and approve of them. 

It does not matter whether such a question was or was not expressly 
raised by the defendant. It lay on the plaintiff to prove that the will 
was Mobim’s will. Inordinary cases execution of a will by a competent 
testator raises the presumption (sufficient if nothing appears to the 
contrary to establish) that be knew and approved the contents of the 
will. Also, under ordinary circumstances the competency of a testator 
will be presumed, if nothinff appears to rebut the ordinary presumption. 
As the result of these two presumptions in ordinary oases, at least in 
many oases, proof of execution of the will is enough. 

But where the mental capacity of the testator is challenged by such 
evidence as there is in the present case, the Court ought to find whether 
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Upon the evidence the testator was of sound’dispoeing mind and did know 
and approve of the contents of the will. There is evidence in the case 
which, if believed, is perhaps enough to establish this : hut the Judge has 
nob pronounced, or at any rate distinctly pronounced, his opinion upon it. 

In consequence of this defect in the judgment, it is desirable in 
deciding this appeal to draw attention to some of the rulings which bear 
on this class of cases. 

The first of the two rules laid down in Barry v. Butlin{\) is as 
follows.— this onus probandi lies in every case upon the party propound- 
ing a will , and ha must satisfy the conscience of the Court that the 
instrument so propounded is the last will of a free and capable testator,’* 
Later on at p. 484 of the report, the judgment in that case lays down, 
In all cases the 07i?i5 is imposed on the party propounding a will; it ia 
in general discharged by proof of capacity and the fact of execution from 

which the knowledge of and assent to the contents of the instrument are 
assumed.” 

[291] In Chare v. Gleare (2), Lord Penzance says, “ I hold it to bo 
clear, since the careful decision in Sutton v. Sadler (3), that in all oases, 
whether through the medium of a presumotion unrebutted, or of positive 
evidence to that end, the party who puts forward a document as the will 
of a testator, must establish the fact that the testator was competent to 
make a will when he executed it. This competency forms part of the 
proposition that the will was made. For if there is no competency, no 
testable capacity, there can be no will. We are of opinion that the tes- 
tator s knowledge of the contents of his alleged will stands upon the like 
footing. That he knew and approved of the contents is a proposition 
implied in the assertion that a will was made by him. For if a man were 
to sign a paper of the contents of which he knew nothing, it would be no 
will ; Hastilow v. Stobie (4). That the testator did know and approve of 
the conients of the alleged will is therefore part of the burden of proof as- 
sumed by every one who propounds it as a will. This burden is satisfied 
prima facie in the case of a competent testator by proving that he execut- 
ed it. But if those who oppose it succeed, by a cross-examination of the 
witnesses, or otherwise, in meeting this prma /acie case, the party pro- 
pounding must satisfy the tribunal affirmatively that the testator did 
really know and approve of the contents of the will in question before it 
can be admitted to probate.” 

As to what constitutes a '* sound and disposing mind.” A sound 
mind ” is the expression used in s. 46 of the Indian Succession Act. lUua- 
trabion (A) to explanation 4 of that section is framed on the law as long 
laid down in the English cases. It may be as well to refer to one or twe 
cases on the subject, as in the present case it does nob seem to have 
attracted the attention of the parlies or of the Court. In Harwood v. 
Baker (5) the Judicial Committee says, “ But tbeir Lordships are of 
opinion that in order to constitute a sound disposing mind, a testator 
must nob only be able to understand that he is by bis will giving the 
whole of his property to one object of his regard, but that he must also 
(292] have capacity to comprehend the extent of his property and th®- 
nature of the claims of others whom by his will he is excluding from all parti- 
cipation in his property ; ” and later on their Lordships say, ** The question 
* * is not whether Mr. Baker knew when be was givin g all hi* 

(9) L.R. 1 P. & D. 657. 

U)L.R. 1 P. &D. 64. 


(1) 2 Moo. P.C. 48-2. 

(3) 3 O.B'.N.S. 87; 26 J.J.O.P. 284. 
(5) 3 Moo. P.C. 282 (290). 
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property to his wife and exolading all his other relations from any share 
in it, bub whether he was at that time capable of recollecting who those 
relations were, of uodersbandiog their respective claims upon his regard 
and bounty, and of deliberately forming an intelligent purpose of excluding 
them from any share of his property.” If he had nob the capacity 
required, the propriety of the disposition made by the vviU is a matter of 
no importance. If ha had it. the iniusbice of the exclnsion would not 
affect the validity of the disposition, though the justice or injustice migh« 
oast some light upon the question of his capacity. 

This case is often cited as laying down the general lest of capacity to 
be applied in such cases. It was greatly relied upon by the apPehaot 
before us It is to be observed that m Hanuood v. Baker a state of 
facts existed of a kind to invite the vigilant attention of the Court. 
The will was made by the testator on his deathbed, m tavern; of his wife 
to the exclusion of the other members of his family : the disposition in 
the win bein« a total departure from the previously expressed intentions 

hebLgof an impaired capacity at the time ^rom 

disease affecting hours 

be°tX^he° testator's death and two hours before he was found by his 

medical attendant in an unconscious and dying state. 

A further passage in the judgment io this case will be referred to 

general rule is thus laid down in Longford v. Pi^rdon (1) by 
The g competent to make his will if he has sufficient 

Warren, J. . -gUiegaoe to be able to comprehend the nature of his 
^roMdiV to remember and understand the claims of relations and frie^nds^ 
^ frt have a judgment of his own in disposing of his property ; 

m«n^D 083 ass 63 this amount of [293] memory and intelligence, ho is 
a comUeot testator ; it he is not able to perform the mental acts men- 
fhpn he is not a competent testator. 

In S^fton V Hopwood (2) Gresswell. J.. said “ It is not sufficient m 
.3 tr. r^ake ft will that a man should be able to maintain an ordinary 

and to answer familiar and easy questions. He must have 

more mtnd than Offices for bhab. He musb have whab bhe old lawyers 

lUfl ' a disposing mind ’ ; he must be able to dispose of his property with 
^nflArstanding and reason. This does nob mean that he should make what 
other people may think a sensible will or a reasonable will, or a kind 
^ ’ll * * must be able to understand his position, he must 

Bft able bo appreciate his property, to form a judgment with respect bo the 
parties whom he chose to benefit by it after death ; and if he has capacity 

for that it suffices.” 

Another case like bhe last (it was a case tried with a jury) is that 

of S-ivinfen v. fiwinfen (3). It was an issue devisavit vel non sent by the 
Master of the Eolls. The marginal note may be taken as a sufficient sum- 
mary of the facts of the case. " At the time of the will the testator 
•v^as in extreme old age and in the last stage of bodily iufirmity, bedridden, 
utterly helpless and dependent on the care of the plaintiff fsole devisee of 
the reality) and of a nurse (the only legatee) and a physician, an attesting 
witness and an intimate friend of the devisee, her own attorney (another 
witness) having prepared the will upon iostruotione elicited by himself 
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from the testa fcor by mterrogatories. they having a few days before repre- 
sented him as quite incapable of managing his own affairs or taking oare 
of his person, and it being admitted that two or three days before be wag 
not competent to make the will, &c., 

In charging the jury, Byles, J., said. The case for the defendant is 
that the testator’s mind had been gradually decaying; it had become 
feeble and fatuous, so that at the time of the execution of the will, he was 
on that ground incompetent to make it ; and that is the sole question in 
the cage, whether he was upon the evidence competent. 

To constitute a good testamentary disposition the testator must 
retain a degree of understanding to comprehend what he is doing— 
L29$] to have a volition or power of choice : so that what be does really 
be his own doing, and not the doing of anybody else. 

“ The faculties in those two great divisions, of the understanding and 
the will, must still exist. They have declined h'om their former compre- 
hensiveness and vigour, they may be, and often are, on such occasions, 
Weak and actually on the point of being extinguished ; still though they 
may be as it were flickering in the socket, yet if they suffice to show the 
genuine and last behests of a rational creature, and a free agent, that 
IS a good will in point of law. Wills are too frequently made by the 
SICK and dyins I the degree of understanding therefore which the law re- 
quires is such as may reasonably be expected from persons in that 
condition. Ic is not enough that a testator is able to answer fami- 
liar and usual questions. That has always been laid down. He must 
be able to exercise a competent understanding as to the general 
nature of the property, as to the state of his family, and as to the 
general condition and claims of the objects of bis bounty, as to the 
nature of the instrument which he executes, and as to the general nature 
and general objects and the provisions which it contains ; if he can do 
that, though he may be very feeble and debilitated in understanding,, and 
be at the point of death, it is enough.” 

These observations are of imoortance. They do not Qualify, indeed, 
they state, the rule already stated in the cases above referred to, but they 
are important as illustrating the manner in which it is to be applied, in. 
that multitude of cases in which the testator’s mind has been in some 
measure debilitated by illness, and the weakness which often comes before 
deaths ; and they were made in a case in which it is plain the learned 
Judge was himself of a different opinion from that which was adopted by 
the jury. The jury found for the will. Bord Bomilly, M.R., refused an 
application for a new trial made on the ground that the verdict was against 
the weight of evidence, agreeing with the verdict arrived at : see Swinfm 
V. Srninfen (1). 

In connection with this, reference may be made here to a second pass- 
age iu the judgment in Hirxuoodv. Baker (2), which we said we would 
notice. At the close of the judgment their Lordships say, [293] '* Now. if 
their Lordships had found from the other evidence that Mr. Baker had, 
while in a state of health, compared and weighed the claims of his relations, 
and had formed the deliberate purpose of rejecting them all in favour of his 
wife, but had omitted to carry that purpose into effect before the attack 
of illness, under which he died ; and that during that illness he had acted 
upon that previous intention, and executed the will in question, less 
evidence of the capacity to weigh those claims during his illness might 


(I) 29 Beav. 148. 


(2) 3 Moo. P.C. 262 (313h 
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have been sulhcient to show that the will propounded really did contain 
the expi'ession of the mind and will of the deceased and their Lordships 
then refer to the wholly diherent intentions entertained by the testator 
up to immediately before the execution of the alleged will, as casting the 
utmost doubt upon its containing Mr, Baker’s real mind and will. 

There is but one further quotation to make : it is from the judgment 
of Dr. Lushington in Darnell v. Garfield (1). After saying that he is not 
aware that the doctrine laid down in Barry v. Biitlin (2) (the first propo- 
sition in which has above been here referred to) differs from that formerly 
acted on, namely, in substance that proof of knowledge of contents 
of the will may be given in any form, and that the degree of proof depends 
on the circumstances of the case, he says that although in perfect capacity 
knowledge of the contents may be inferred, yet when the capacity is 
impaired and the benefit to the drawer of the will is large (a circumstance 
not arising in the case of tbis will of Mohim’s) suspicion is strong and 
proof must be most stringent, and the Court must be satisfied of proof of 
knowledge of the contents beyond the proof of execution by the testator. 
Add, he says, one ingredient — “the nature of the instrument executed, its 
simplicity or complexity, because when you are measuring the power of a 
weakened intellect the quality of the subject to which it is to be applied 
must always be an important test.” 

The Judge therefore ought, under the circumstances of tbis case, in 
which the ordinary presumption of full capacity cannot be made, to have 
expressed bis belief upon the evidence as to whether Mobim being a 
capable testator, did or did not know and approve of the provisions of the 
will which he executed. 

[296] It is necessary in deciding this appeal to deal with these ques- 
tions : it is unfortunate that this must be done, without much assistance 
to be derived from any opinion formed by the learned Judge. The defend- 
ant’s contention is, that the whole transaction of the alleged will was a 
pretence throughout : and he does nob admit even that the assembly in 
Hobim's room at which the will is said to have been made, really met at 
all : or that the form of making a will, which at best is all tbat, as be says, 
could have taken place, was ever really gone through, as it would have 
been very difficult, if not impossible, that it should take place, without its 
being known either to Dr. Bepin or to Jasoda, or to Woomesh, and the 
members of his immediate family, whose cutohery and place of residence 
are next door, and who were visiting during Mohim’a illness : also that it 
is negatived by some express evidence. 

Bub we think that, on the whole, the statements of the plaintiff's wit- 
nesses that the assembly did take place cannot be rejected. No doubt a 
considerable time would be taken in copying out the document which 
it is said was done in Mobim’s presence. Bub it was not until that 
was done, tbatBakbal and Sbama Churn and Mohim's cutohery people 
were called in by Khettra to attest the will ; after tbat the proceeding, 
according to the plaintiff’s story, did not take very long, and during tbat 
time, according to Khettra, Mohesh Gbose was outside on the watch to 
prevent any interruption. There was secrecy, and probably haste, in 
what then took place, and the air of deliberation given to the proceedings 
in the evidence of some of the witnesses is probably colouring. But we 
think the meeting did take place, and the execution did take place ; whe- 
ther as a- mere form and pretence or not is of coarse a different question. 


1893 

AUG. 9. 

Appel 

LATE 

Civil 
21 c. 279 


(I) 1 Rob. Eool. 63. 


829 


(3) 2 Moo. P.C. 482. 


21 Cal. 297 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1893 

AUO. 9. 

Appel- 

late 

Civil. 

21 C. 279. 


Great stress was laid in the argument before us, oa the secrecy with 
which the thing was done, and oq the fact that Rashmohini, as was argued, 
was shown to have denied at first that any will had been made. 

We think the fact that the intention to make the will was avowedly 
concealed from the members of Mohim’s immediate family does cast 
suspicion on the transaction. Khettra says Mohim did tell his wife and sister 
on the 24th and 25bh Falgoon. He is [^971 not corroborated by them: 
they ought to have been called to prove it, but for some reason or other 
no application to examine them was made until the plaiotifi’s case was 
closing. It was then refused as to the sister and granted as to the widow, 
with some limitation made in the order which will be afterwards referred 
to. In the result, there is no evidence from them that they were even 
told of the will by Mohim (nor, as will bo noticed, any evidence from them 
as to Mohim’s state of mind). 

There was, therefore, complete secrecy, the persons made witnesses 
of the will being all servants of the cutohery of which Khettra then was, 
and now is, the manager, except Sbama Churn Biswas, Khettra’s brother- 
in-law, and Rakhal (the physician). 

The truth is that the whole transaction was (except so far as Mohim 
himself was, if at all, concerned in it) carried out by Khettra. On 
him, almost alone, the proof of its validity must rest. 

As has been observed, under the will, be takes nothing, and therefore 
the rule that a will made for a testator by one who takes a large in* 
terest under it is regarded with much jealousy, and requires the most 
conclusive proof, does not in terms strictly apply. Still this case 
does wear the aspect, looking at all the facts, of a struggle between 
Khettra and Woomesh in which the continuance of Khettra’s management 
probably depends on the will : although no doubt Khettra, on pressure 
brought to bear on him, he says, by all the members of the family, includ- 
ing Woomesh, did renounce bis executorship, he still preserves the man- 
agement and carries on this case. 

The reason assigned for the secrecy with which the will was made is 
that Mohim was anxious that Woomesh should continue his visits, still 
paid regularly by him, notwithstanding the quarrel. No doubt Miobim 
would naturally desire that such a mark of respect should continue to ^ 
paid him by so near a relative. On the other hand, if Mohim's condition 
was at all such as the defendant says it was, this secrecy might be explain- 
ed by Khetbra’s knowledge that the family would protest against a will 
being made for him in bis then state. , 

On the plaintiff’s own case, Mohim’s condition was 
serious, and having regard to this, and notwithstanding the [29oJ 
reason for secrecy which is set up, we think that a will made 
such circumstances must be regarded with suspicion, or at any 
a vigilance requiring very clear proof of the mental competence of 
testator at the time. We think that upon the evidence it does app0 
that Rashmohini was prepared at one time to dispute the will. 
does not, we think, carry the case very much further. 
quite ready to raise questions of fact without much justification if 
interests seem to require them to do so : and very possibly her . 
as to the number of the exeotors appointed, which is mentioned y 
uncle Ram Tarak (whom we see no reason to discredit), may 
her to resolve to oppose the will on any grounds she could setup, 
not weigh for much, still, so far as it goes, it tells against her ^ £ 
from Mohim that the will had been made, and perhaps against nar 
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that he oould have made it ; and is an additional, though not very strong, 
oiroumstanoe of suspicion in the case. 

As to Mohim’s condition during the days that elapsed between the 
19th and the 25th and his condition on that day, the evidence for the 
plaintiff represents him as being able to speak, and even to converse; but 
this evidence is couched in that summary and unsatisfactory form which 
is of such frequent occurrence in our Courts : and it is not for the most part 
sifted on this point in cross-examination. 

We shall refer to the different statements of the witnesses, as to what 
they say he said, leaving aside Khettra Nath for the moment, whose evi- 
dence has been in part set out. 

Trailakba Nath says: — “After writingout the will I banded itto Mohim 
for signature. He said, ‘I shall not be able to write. Let me touch the pen ; 
you sign my name.’ ” 

Now, if this language were to be taken literally, we should take the 
witness to mean it to be understood that Mohim actually said this. But 
in our Courts witnesses, at any rate uneducated ones, very ofteo put in 
the form of a narrative of a conversation in actual words that which they 
wish to convey as the general effect of what happened. It is a form in 
which they often express themselves without meaniog to decide. 

[299] Here Trailakba Nath had just copied out the will. In the 
12th clause the testator says he was paralysed, unable to sign, and has 
had his name signed by Trailakba Nath, the scribe. The draft from which 
Trailakba Nath had just copied left a blank for the name of the scribe 
who might be employed ; and this be has just filled up with his own name. 
We do not think the man can mean that he went through the empty 
form of asking Mohim to sign, and Mohim through that of solemnly saying 
he could not do so, &o., &c. He may only mean that Mohim told him, 
hy word or gesture, to sign for him, — it is impossible to say which. He 
says later on : — *' Mohim said the will has been well drawn up 
He further said to me : — “You must come to Calcutta,” He does nob 
depose to anything else said by Mohim. 

Sbama Churo, who was called in with the outchery witnesses to the 
will and Bakhal, says. “ Rakhal asked him, * How are you ? ’ He said 
^"Well.’ ” Sbama Churn said he asked him about Calcutta. He replied, 
“ Yes, you people must go with me.” Mohim could speak, but indistinctly. 
The will is brought and put into Mobim'sleft band. He opens it (why 
had it been folded up ? How did be need to open it? it bad just been 
copied). He gives it to Sbama Churn and says, “ Do you people witness 
the will.” Then he said Khettra Ohowdhry asked Mohim to sign his 
name on the will. He replied, I shall nob be able bo write my name.” 
He said, “ Trailakba, do you write my name, bakalam, &c., &c.” Here 
it is not Trailakba Nath, but Khettra, who solemnly asks Mohim to sign 
Then Mohim says, “The will has been well drawn up.” Then Mohim 
eavs, “ Khettra, take and keep it,” Dino, the last witness, having handed 
it to him. 

In cross-examination he says Mohim said to Ram Churn, “ I have 
determined to go to Calcutta,” and to this witness, who says he sat down 
and talked to him about going to Calcutta, he said, “ I do nob think the 
medical treatment here is good ; I will go to Calcutta ; I shall take 
Rakhal doctor with me.” 

It was perfectly well known, by everybody, Woomesh included, and 
Sbama Churn mast have known, that Mohim was going to Calcutta (ho 
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was going with Mohim), why should Mohicu be at the pains of announO' 
ing it thus ? This does look like an attempt at colouring, to represent 
something like a conversation, although [300] Shama Churn says that 
on this day " the indistinctness had somewhat increased, but we could 
understand well.” Rakbal, the next witness, says that at 3 or 3*30 on 
the 2oth (w’hen he w-ent to attend at the making of the will) he sat down 
and asked,” How are you ?” He answered, “ I am somewhat better to-day.” 
Other conversation about the going to Calcutta for tbe purpose of medical 
treatment took place. ” It was settled that we were to go, &c., &c., Sbama 
Churn, Mobim. Khettra, servants and I, — these persons were to go. 
These words were understood, there was indistinctness : some words I 
could understand after asking him two or three times.” Bub it had all 
been settled before this, tbe letter taken by Tarak Nath to the pleader at 
Meherpur early the day before had announced it, yet all these witnesses 
say Mohim then announced it ; afterwards he makes Mohim say, after 
tbe business of the will is over, ” Do you people sign your names as wit- 
nesses : ” and in cross-examination that ” Mohim said to Khettra Chow- 
dbry and to all of us, see that there is no row about this matter ; — ” that 
is the caution about secrecy. 

Tarak Nath is the gomastha who was sent with the letter (Ex. 5) and 
the draft will to Abinash Babu, the pleader at Meherpur. He is the witness 
who corroborates Khettra as to Mohim’s knowing of the draft of the will. 
He says, “Khettra gave me a letter along with it (the draft) which I took 
and went. Tbe letter was addressed to Abinash Babu. Mohim said “Take 
this letter and get the draft corrected by Abinash Babu and bring it back/ 
He said, ‘ There are four executors and my wife will also be executrix. 
He further said, “ Rs. 300 is set apart for my wife’s pilgrimage ; it has to 
be made Rs. 600,” — adding an injunction to Abinash to keep the will a 
secret. 

He says that on the 25th Mohim asked him to copy out the draft. 
He asked Trailakha to copy it, and Mobim said, “ Very well, let him 
do it.” After this was done Mobim said, ” Raise me ; I want to sit up.^^ 
Then after (Mohim’s) reading it, Trailakha said to Mohim. “ Sign it. 
Whereon he said, ” I am unable to sign, you sign my name,” &c. After 
the signature Mohim hands the will to Shama Churn and says ‘ Do you 
people become witnesses to the will.” Shama Churn reads the will, and then 
oddly enough Mohim asks, ” Is the will well drawn ? ” Shama Churn says 
" yos.’ [301] and tbe matter is then proceeded with. There is some shp 
here. He ought to have made Mohim ask the question before his signature. 

This witness says he compared the will with Trailakha after it had 
been written out. “ When I was comparing it with Trailakha, H^him 
was having a conversation with Sbama Churn and Eakhal Doctor. Wna 
these persons say they heard Mobim say has been stated: they do no 

depose to any such conversation. t 

Pran Chand, another gomastha, says of the 25th : — Mohim too 
the will in his left band and began to look at it. Khettra said 
sign it.’ Tbe Babu replied, ‘ My right band is paralysed. I shall no 0 
able to sign,’ &c.: and that afterwards he said * 1 have made this wiU, 
you all sign it.’ ” , , ■ 

Bhushun, the sudder mohurrir, and a cousin of Mohim, says 
asked Khettra to call in the people who were outside. When they ca • 
he said ” I have made a will, do you subscribe your names 
And then the will was handed to him. “My hand paralywd, you 
my name.” He says he heard about the intended will on the J 
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Mohim. H 0 aays Mohim on the 26th spoke to Eakhal, Jasoda and 
Woomesh : told the latter that be was going to Caloutba [still up to the last 
moment solemnly announcing it]. Thereon Woomesh replied “go.” 
Mohim said “ it will be settled how maoy days Raklial will have bo stay 
at Calcutta and how much be is to get.” 

He represents Mohim as vjj,lking out (nob carried) that morning, sup- 
ported from bis room, when the hoal fit occurred. 

Mothura Nath, another mohurrir (who says that on the 26bh Mohim 
came out by Armsei/), aays he stayed in Mohim’s room during bis illness: 
saya they used to talk together every day, and Mihim used to give aensible 
answers. He does not say anything he heard Mohim say. 

All these witnesses say that Mohim was in ” possession of his senses.” 

This is very unsatisfactory evidence of the patient’s condition. The 
question is, what mental state he was in with reference to the making of a 
will, his capacity for which is challenged by the defendant’s evidence, 
and is rendered at least a matter for careful [302] inquiry from the facts 
of his illness in the plaintitf’s evidence itself. Paralysis on January 24th, 
an increase of illness on 23rd February, another and severe fit on the 
2od March, indistinct speech as stated by all the witnesses, increased by 
the 25bb, according bo Shama Churn, so greatly, that according to Rakhal 
Kaviraj, he had to be asked two or three times before his words could be 
understood. 

Yet for the whole period of these six days there is nothing said by 
him deposed to, save as to his departure for Galoutta, or as to this will ; as 
to the latter, no doubt, almost exactly the same two or three phrases are 
deposed to. 

But from the persons who were near him for those days, there is no- 
thing whatever save this, of proof, that he was of clear mind, as they say 
he was, and was able to speak, as these witnesses allege that on these two 
subjects he did. 

No doubt Dr. Bepin says that after he was called in on the 20bh ho 
forbade any attempts to make Mohim speak. But then this is part of 
the case which be is called to supuort. viz., that Mohim was in a far 
more helpless state than the plaintiS's evidence will allow. The evidence 
of some of the plainbilfs witnesses just referred to would, if road by itself, 
convey the impression that Mohim’s mind was quite alert, and his speech 
practically free, although a little indistinot and although he was physically 
weak and paralysed. If anything approaching to this was the truth, some 
proof of this might have bean adduoei. apart from tbe story common to 
all these witnesses, in which almost the same things are represented as 
said about the execution, and about going to Calcutta and nothing else 
whatever. The obvious comment on is is that they did nob venture to 
leave this common ground because they were not stating what they re- 
membered. but what it had been agreed should be said : a short story 
containing some easily rememberei incidents of a kind which if nob 
closely inquired into by the defendant, would lead to a belief, on the part 
of the Court trying tbe case, in Mohim’e capacity. 

Evidence of Mohim’s state at this time ought to have been obtained 
from the females of his family,— his wife, his sister and apparently two 
aunts were actually in the house. Such evidence [308] ought to have formed 
a principal part of the plaintiff's case. As is observed by Lord Romilly in 
Swinfen v;. Stolen, in a matter of this kind the evidence of persons 
familiar with him whose state, of mind is in question, is of as hi^, or 
perhaps higher, value than even that of a medical mao, who has not known 
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him intimately before his illness In the present ease, if Mobim’s state 
was as the plaintiff alleges, it seems impossible bub that some of the large 
number of persons, including these ladies who ware around him, could 
have deposed to communications with him during these six days. What- 
ever injunction as to silence was made was not. according to the plaintiff’s 
own case, much observed ; indeed Mathura Nath says ha and Mohim 
used to talk together [he does not give particulars] every day. If 
this is to be believed, Mohim must have talked to persons other than this 
servant. We do not think this can bo believed. We think a fair in- 
ference from the absence of evidence of this nature is, that such evidence 
could not be had from those best qualified to give it, if it could be truly 
given. 

It is true that Rashmohioi’s evidence was apparently limited, by the 
order allowing her to be examined on commission to the point of her alleged 
opposition to the will, a limitation which appears to have escaped the 
recollection of the learned Judge when be gave judgment. 

But there is nothing in this ; the limitation was because the applica- 
tion came so lata. The ladies of the family ought all to have been exa- 
mined as part of plaintiff’s original case or their not being so explained. 
The plaintiff who propounds a will made under such circumstances as 
the present is bound to give the Court the most complete information for 
its guidance in its very difficult task, and must take the consequences if 
this is not done. 


For the defence the principal witnesses are of course Dr. Bepin and 
J asoda. Woomesh and the other three witnesses who saw Mohim, as they 
say, two of whom are in Woomesh’s employ, and the third Hurrinath, a 
former servant of Mohim, is at variance with Khettra Nath about ntfcash 
accounts, must be treated as more or less partial witnesses. These 
last four represent Mohim's state as one very nearly of stupor. We 
should not attribute much weight to their evidence standing by itself. 
[304] Hurrinath says expressly that in obedience to Bepin’s orders he did 
not try to speak to Mohim from the 21st to the 26bh. Pran Krishna comes 
to describe Mohim as ill and unconscious when spoken to ; he did not 
speak, tears used to fall down from his eyes, &o. This witness does not 
remember dates, &o., &c. His evidence may contain the truth or not; it 
probably contains what he has heard. Nobin Ohundra says he saw Mohim 
at 3 o’clock on the 25th, when he says he was lying back senkeless. Prom 
that time until 8 that evening ho says he remained there, and Mohim was 
unconscious. This is to disprove the whole story of the execution of the 
will on that afternoon. He says it was arranged to take him to Calcutta on 
the 25th. On the whole, this witness’s evidence is of a sorb that need no 
be much discussed. The Judge has nob accepted it ; and there seems no 
reason for regarding it as disproving the fact of execution. , . 

Woomesh deposes bo the same effect ; that is, that from the time o 
the fib on the 19bh or shortly after it, until the 26th, Mohim was uncon 
scious, or so nearly so, that when shouted to heSonly showed some sign o 
having heard the voice ; would state, but not with consciousness. 

His evidence, too, is also directed, to proving that the will coml n 
have been executed. He says he went five or seven times to see Mo i 
day and night, on the 25bb, and that his condition was very bad. ^ 

Dr. Bepin, who knew Mohim before his illness, is the most 

ant witness. He certainly attended Mohim from the 20th to bis . 

A suggestion made in the evidence of Trailakha Nath and of TaM 
that Bepin and Jasoda were disoDissed from attendance before 
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when the will was exeaatad io conbamplafcioa of the departure for Calcutta, 
13 against the rest of the evidence and need not be regarded, save so far 
as it may manifest a wish to get them out of the way, at that time with- 
out foundation ; in fact Bepin’s attendance was constant. No doubt he 
speaks with some vagueness, which seems strange enough, as to his having 
been there every day. On the whole, the balance of evidence is that he 
was there every day. There can be no doubt that he had ample oppor- 
tunity of judging of Mohim’s condition. He says that for the first day 
or two Mohim replied to questions with [305] great difficulty ; after that 
he could not speak at all, but used to try and make sounds ; after I had 
repeatedly shouted to him, he used to try aod make a sound. 

He says that after this Mohim got worse. In this be does seem corro- 
borated somewhat by what has been noticed as said by Shama Churn and 
by Rikhal. 

He admits that he suggested a will ; this indeed is common to the 
case on both sides. Ho does nob positively deny that he did soon the first 
day, as Khettra says he did. Bat he thinks it was not until two or three 
days after his first visit. His advice, be says, was only given with 
reference to the case of Mohim’s getting better; for the patient was not 
then, ha thinks, able to make a will (by which we think he must mean, 
able consciously and intentionally to go through the form of esecution). 

There is some little obscurity about this reasoning. That be should 
have bsen made bo think of suggesting a will in case of Mohim’s getting 
better, by observing, as he says ho did, that he was getting worse, seems 
a little contradictory, though perhaps not seriously so. On the whole, we 
think the probability is that he suggested a will on the first day. 
Woomesh, who says Dr. Bepin attends professionally at his bouse, was 
against a will being made, when Bapin made tbe suggestion to Khebtra 
in his presence, and probably he did not suggest it again. He says he only 
spoke of it once. 

This suggestion is the only part of Bepin’s evidence which at all 
favours plaintiff’s case, and to some extent it does so. 

Towards the close of his evidence he describes Mohim as only show- 
ing signs of attention when he spoke to him, after he had “ hammered ” 
as he exuresses it, and asked four, five, or six times; and as then bein" 
unable to make a sign. We are disposed to attribute this evidence to the 
period after the fib on the 26th ; at any rate, we are not sure it refers to 
the earlier period. 

But upon the whole of Bepin’s evidence it is clear that unless it is 
deliberately false, Mohim was in a abate of great and increasing apathy 
amounting almost to stupor, certainly after the first one or two days which 
followed the fit of the 19bb, and that he was nob master of himself even 
on those two days. 

[306] Jasoda’a evidence was given on commission which was granted 

Was bo be called to support. 
We do nob think that good ground appears for this, and evidence given in 

such a way is nob satisfactory. He certainly was in communication with 
Bepin dunng the latter’s evidence on the subject of it, which affects the 
weight of his evidence and in some measure that of Bepin too We do 
nob think be can be much relied on. In his direct evidence he says, 

During the first day or two, whenever he or others shouted to Mohim. he 

would answer indistinctly well.' If be were asked five, seven, ten or 
twenty times m a loud vows Are you weU*. he would occasionally utter 
that word indistinctly. But m his cross-examination, after he had been 
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pretty U'iskly brought to task about his communications with Benin he 
said. One day he spoke clearly, I did not on any other day hear so aa 
!? to deny ,f he could understand and answer. Naturally I con. 

eluded that he could not. He spoke clearly for a dav or two, after I first, 
saw him. That was on the first or second day. When he replied clearly 
to my question, Bepin Babu was not present.” 

_ He is not examined or re-examined as to what he means by “clearly 

wdether be refers to some monosyllabio answer given clearly, or to muob 

more ; indeed, one of the great difficulties in this whole case arises from 

the deplorable manner in which the witnesses on both sides were 

examined. But so far as this goes, it is somewhat in support of nlaintiff’s 

^se as to the first day or two; save in this, he goes rather bevond 
Dr. Bepin s evidence. 


Now what the Judge has found, in favour of the plaintiff upon the 
conflict of evidence, amounts, we think, to this, that on the 256h Mohim 
bad^ his senses sufficiently to know that what was being executed was to 
^ his will, and to consent to and authorize it being executed for him.- 
He uses the word consciousness ” throughout. He does not seem to think 
either of volition or of intelligent comprehension. He points out that “ it 
IS admitted by Dr. Bepin that Mohim had slight consciousness all along 
up to the 26th, ” that during the first two or three days he could give 
intelligent answers to his questions, etc. It is also admitted that even 
when Mohim ceased to give any answers (that we understand to mean 
after the first two or three days) he could ([307] reoognize people and shed 
tears when questioned. If Mohim was utterly helpless and lost all con- 
sciousness from the 20th to the 25tb, he could not be made to sit 
though assisted by ochers, etc. 

He finds that Mohim had consciousness, — in what degree he does not 
say. He means, we understand, that he was not in a state of stupor, a 
term applied to that partial loss of consciousness “ in which, for instanoer 
a patient seems to be asleep but opens his eyes for a moment when spoken 
to and then relapses into his former state.” He does no more than find 
that he had so far a higher degree of consciousness than this, that he was 
capable of sanctioning the execution of the paper as his will. 

This might perhaps, though it is doubtful, involve such an amount 
of capacity as is referred to in the final paragraph of the judgment in 
wood y. Baker above mentioned, where their Lordships refer to the case 
of a will made in pursuance of an intention deliberately formed in a state 
of health, and carried out in illness. There is nothing of the sort in this 
case as to previous intention, nor is the degree of capacity found, such as 
we understand their Lordships in that passage. 

The evidence as to the preparation of the will, given by Khettes 
Nath and by Tarak Nath, which alone supports any case of knowledge and 
approval of the contents of the will by Mohim, must now be oonsidered. 

Khettra Nath says he and Mohim “consulted ” on the night of the 
20bh, after Mohim had been told what Bepin had said. He does notsSy 
what passed between them — whether Mohim said anything to him* 
only listened to whatever he may have said, — except tbatMohim mentioned 
Ijha names of executors. He says in cross-examination, “I do nofe 
remember whether I or Mohim spoke about the terms of the will,'* That 
is a remarkable statement, and in my opinion is not seriously qualififi^^ 
its effect by the correction and conti-adiotion which imnuediately follow® 
ifc ; ‘ Mphim spoke about the terms. I gave my opinion, I did not myseW 
suggest any of the terms." We are disposed to believe as to this, l.afe,thafe 
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the correction is made on seeing that he had made a slip in the first answer, 
and that the correction which contradicts it is untrue; 2Qd, that the first 
answer itself is untrue. It is impossible that he should have forgotten 
whether be or Mobim tsos] spoke of the terms. It is equally impossible 
that, if it was Mobim who did so, be should have at first forgotten that. 
'The conclusion we draw is that be alone spoke of them to Hohim, that he 
at first tried to avoid a plump falsehood by saying he did not remember, 
and then seeing he had made a slip, told a plump falsehood to get out of 
it. To return to the earlier part of bis cross-examination with which we 
have just been dealing, be says be made a list of the properties on the 20th 
which be does nob produce. He made a draft from the list on the 21st or 
'22Qd; and this draft Mohim saw on the 23rd. When be was getting 
worse, Mohim said to me " I do not know whether what you have done 
will be according to law. Go and get it revised by the pleader of 
Meherpur. ” I sent it on the 24th through Tarak Biswas. The draft came 
back on the night of the 24th Falgoon. It contained just an alteration 
here and there. What I wrote was there, bub two conditions were added. 

That is what he says about sending Tarak Nath. That witness, 
called on the following day, expands it thus ; — 

“ On the night of the 23rd Falgoon, it was suggested that a will should 
be made, and I was sent to Meherpur. On the morning of the 24th 1 went to 
Meherpur. A draft of the will was made. Khettra Chowdhry gave me a letter 
along with it, which I took and went. The letter was addressed to Abinasb 
Babu. Mohim said “Take this letter and get the draft corrected by Abinash 
Babu and bring it back." He said there are four executors, and my wife 
also will be executrix. He further said “Rs. 300 is set apait for my wife’s 
pilgrimage ; it has to be made Rs. 600.” He further told me to ask Abinash 
*' to keep this a secret, that there may be no row.” 

He then describes his visit to the pleader, which I see no reason to 
doubt : says he came back with a draft, from Abinasb, which be gave, with 
tbe draft be bad taken, to Mohim. This of course means to Kbettra. This 
original draft is not produced — a very important omission. 

In cross-examination he says, "I am Mobim’s gomastha at Dariapur, 
.&c. What be told me orally was also written down in tbe letter. Mobim 
asked Khettra to mention in tbe letter two matters which had been 
omitted in the draft : that was why he [308] wrote. He wrote the 
letter inside Mobim’s rooms because it was to be delivered secretly. 

Now, if this be truthful evidence, how is it that Khettra Nath said 
nothing about it ? It is the only evidence save the one fact stated by Khettra 
Nath about executors, and that in cross-examination, to show that Mohim 
Icnew of anything that was in the will as drafted. Then, what can it 
possibly have meant ? Why should such a letter be written for such a rea- 
son? A draft is sent, containing at any rate iosttuotions, it may be supposed 
■from this evidence, that Rs. 300 was the sum mentioned in it. Then why 
•not alter the draft, in place of writing a letter, and why write about the 
■executors? 

The draft was there. If plaintiff had produced tbe draft, this evidence 
might perhaps be tested. As it is, the draft being not produced, tbe evi- 
dence is simply meaningless, and we cannot avoid tbe conclusion that it was 
devised to fillup a gap, which, on considering Khettra’s evidence (which clos- 
•ed the day before this man was called), was found to exist there ; namely, 
tbe absence of all statement in it of Mofaim’s knowledge of anything in the 
•wiil. This had Aot beeh thought of, as we oonoludci when the evidence to 
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be given by Khetera Nath in chief was considered. The part of the cross^ 

K^eTtV^and to conversation between 

dplnf K f ^ Mohim about the terms of the will, drew attention to this 

fh! ni’vf m ''' Khettra's evidence : so it was supplied 

e extday m Tarak Nath s. and in this childish manner. We do^not 

ofthlV^^th ^ conversation with this witness on the morning 

dated 23rd Falgoon. Abinash. he says, is unwell and cannot appear to 
give evidence , and we must say he gives a very unsatisfactory account of 
^at gentlemans illness as furnishing reason for his absence from the 

«ot prove Ex. 5. But if it be that which Tarak 

m the letter and Tarak Nath s story, as to Mohim’s speaking of this 

matter, wants corroboration,— one might indeed say is contradicted in that 
particular. 


[310] If this etter is genaine, there is ooe passage in it which invite* 
explanation. The letter begins by mentioning the illness of the 20th, the 
attendance of Bepin, the intention to go to Calcutta, and then states the 
intention to make a will. Having regard to the nature of my illness, my 
relatives suggest that it is necessary that I should make a will. I have 
written to Nurrohurry Babn by post for a draft. But as it is doubtful 
whether I shall get it before I leave for Calcutta, I have got one made at 
home. It is doubtful whether it is according to law. You know what 
disputes there are with my co-sharers. You will send me such a draft as 
may be perfectly legal,” &o., &c.; then refers to the draft. We quote from 
rough tra^DslatioD. The letter is not in the paper book. 

It does not appear from evidence, or from the letter, what this doubt 
was. Was it a doubt on the part of Kbettra. the writer of the letter, 
conveyed, however, verbally by Tarak Natb, as to the validity of Mohim’a 
will, If he made one in that state ? About this we are told nothing. How- 
ever this may be, this letter con6rm8 us in the disbelief with which, 
without It. we should regard Tarak Nath’s evidence as to Mobim’s 

speaking to him. It is unfortunate that Abinash Babu did not give his 
testimony. 

There only remains, on this point, Bhushun, who says Mobim told 
him on the 24th, after the will had been brought back from Meberputr 
that it would be written out to-morrow.” 

Upon the whole evidence we are wholly unable to say that the plaint- 
iff has given satisfactory proof that the will propounded is that of a free 
and capable testator, or that there is any satisfactory evidence that Mohim 
knew and approved the contents of the will. We feel much doubt whether 
he was, on the 25tb, in a condition even to know that a will was beinS 
executed for him, and to authorise this. But even if he was, we do not 
believe that, at tbe time wben Kbettra says they consulted about it, ho 
was in a state to consider, and to make a disposition of his property. 
Nor do we believe that at the time when Kbettra says he showed him the 
draft, be was in a condition to consider it. Nor that, on the 94th he wan 
in a condition to consider the draft prepared by the pleader. We wholly 
disbelieve that on that occasion (tbe 24th) he read it over to himself io A 
low voice, as Kbettra ventures to assert ; we do not regard the apparent 
contradiction of this which is in C3111 Mathura Nath’s cross-examination. 

We disbelieve it, because we disbelieve that Mobim was capable of doing 
it. We think it would be idle to give any weight to tbe statements P» 
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the witnesses given in different places that Mohim read the will, such as 
might justly be given to the fact of reading by a person shown to be 
In a state of active intelligence. We do not believe that he did or 
could read it : we think that the evidence of Dr. Bepin, aided by the 
admissions of the plaintiff's witnesses, the history ot the illness, and 
the circumstances of suspicion which arise in the case, lead to the 
conclusion, 1st, that Mohim is not shown to have had due testamentary 
capacity ; 2nd, that the balance of evidence in this difficult case is, 
on the whole, to the effect that ha had not testamentary capacity, and 
that there is no adequate proof whatever that ho knew or approved 
of the contents of the will. It is distressing to be compelled to this con* 
elusion. The will seems a proper one. The power of adoption given 
by it, one would desire, were it possible, to maintain. We have anxi- 
ously gone over this record several times for that reason, chiefly. But we 
think it would be impossible, without violating the principles of law 
repeatedly laid down for the guidance of Courts of Justice in such cases, 
to let this will stand. We cannot make a will for Mohim, or grant pro- 
bate to a will that has been made for him and is not shown to be bis 
will, however proper its provisions may bo. 

We think the appeal must be allowed, the decision of the lower 
Courts set aside, and the application for probate dismissed with costs. 

j. V. W. Appeal allotved. 
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Before Mr. Justice Beverley and Mr, Justice Hill, 

• 

Amir Dulhin alias Mohamdi Jan {Defendant No. 1) v. Bai.j 
Nath Singh alias Baiju Singh and others [Plaintiffs).* 

[3rd January, 1894.] 

^aiiomedan Zjaw— Debts— Suit by creditor of deceased Mahomedan against his heir— 
Administration, suit for. 

Iq a suit afsainsb she widow of a M-khomedan on the ground that she was in 
possession of bis estate, and where there were other heirs of the deceased, 
fleld.Jollowing the principal laid down in the case of Mutly Jan,v- Ahmed AUy{\) , 
that the suit was properly brought agaioH the widow and that her liability 
was to be measured not by the extent of her interest in her late husband’s 
property, but by the amount of the assets of his estate which had come into her 
bands, and which she had not duly disbursed in the discharge of the liabilities 
to which the estate wss subject at her husband’s death. 

rComnented on, 19 Ind. Gas. 911 (912) = 6 S L.R. 268 (270); R., 74 P.D.R. 1901: 
12 O- C. 146 = 2 lad. Gas. 922.] 

This was a suifc on a roka dated 196h August 1887 alleged to have 
been executed by Mahomed Yusuf fiossain Khan, deceased, for 
consideration therein stated. The defendant No. 1 was the widow of 
Mahomed Yusuf Hossain Khan; the defendant No. 2 was his nephew, 
who it was alleged stood security in the roka for the debt. The 
execution of the roka and the receipt of the consideration were held 

• Appeal from Appellate DaoraoNo. 1434 of 1892 against the decree of J. Tweedie, 
Esq., District Judge of Patna, dated the lOch of May 1892, modifying the decree of 
Baba Amrito Lai Pal, Subordinate Judge of that district, dated 28th of September 

1 : [ (1) 8 0. 370. 
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to have been duly proved by the plaiutifT, and the only defence material 
to this report was that the defendant No. 1 was not the onlv h«ir ^ 
her deceased husband, but that there were other heirs who should have 
been maoe defendants, and without whom the suit was untenable. 

era » S the disposal of this point the remaining facts, and the arguments 
are sufficiently stated in the judgment of the Court. 

Babu Umakali Mooherjee. for the appellant. 

Dwarkanath Ghuckerbutty. for the respondent. 

follows'^:-'"*®”®"'' (Beverley and Hill, JJ.) was as 

JUDGMENT. 

m. . ^ for the recovery of a sum of Rs 2 607-5-8 

lo^ deaS“'Tb:™d ‘bo Payee of the rot who i^ 

now dead. The defendants are the widow of the maker of the roka 
and a person who is sued in the character of a surety for its reray^ 

and Im is ‘be suit has been dismissed 

rM„i? f eoncerned in this appeal. The maker of the roka was 

ts^essbT oT’h* f f 'Jofoodant, hig widow, is sued as being in 
2 60?5 8 ®^‘fe'.‘be relief claimed being that a decree for 

left bv Y.Isnf ira au ®''® »8»*P0t the estate 

and nosselad ‘be roka) and held 

a»ainst the n ^ bfo-l, and in the event of non-realization, then 

flrriC r«b ? ft ® defendant. There is a prayer also for such 

further relief as in the opmionof the Court the plaintiff may be entitled to. 

were d1L„f d ^ t defendant so far as they are now material 

thuTfht = place to the frame of the suit. It was pleaded 

whn a ^ ^ QOD-joinder of all tbe legal heirs of the deceased 

who are named, and then that the first defendant was, not in possession 

Tf it ft h J® deceased in the capacity of his heir. She did not, 

nnH m deny her possessioQ, save in th's qualified manaer; 

fhn.,«h bas found thab there some evidence, 

its value, that 

0 eath of her husband the first defendant disposed of an elephant, 
horses, and carriage belonging bo his estate. Thab Court has, however, 
reiused to give effect to this evidence apparently on the ground only that 
tbere was no evidence to show what the value of the property in question 
amounted bo. On the question of parties it found that the suit had 
een properly brought agaiast the widow of the deceased to the esolasion 
o e other heirs of her husband, as she alone had been granted a 
cerbmoate of heirship,” by which presumably is intended a certificate 
or the collection of debts, by the District Judge. But such a certificate 
would nob, it may be remarked, constitute her the representative of 
er late husband s estate in tbe sense understood by tbe Subordinate 
hu **flsulb the Subordinate Judge passed a decree in favour of 

he plaiQtiflf for the amount claimed with interest to be realized " from 
the properties left by the deceased Yusuf Hossain Khan.” 

Against this decree the first defendant appealed to tbe Court of the 
District Judge, and there, it is said by the learned Judge, in hia judgment, 
points were argued, one as to the correctness of the decision of the 
G(^rt of first instance on a question relative to the stamp borne by the 
in suit, and the other as to the necessity fqr adding the other 
heirs of Yusuf Hossain Khan. On the first point the learned Judge 
found against the appellant, but on the second in her favour; and was 
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aooordiagly, ib appears, about to dismiss the suit, but thought it 1894 
better, on oonsideration, to give the respondents the opportunity of with- Jan. 3. 

drawing the suit in its then form, with liberty, if they ohose to avail them- 

selves of it, to bring a fresh suit against all the heirs of the deceased, and Appbl- 
so held his band. The respondents did not, [314] however, see fit to LATE 

avail themselves of the liberty thus given them, their avowed reason being Civil. 

that any fresh suit which might then be brought by them against the 

other heirs of the deceased on the roka would be barred by limitation. 21 C. 311. 

This difficulty they brought to the notice of the learned Judge, and they 

urged also that even if they were not entitled to treat the appellant as sole 

heir, by which probably they meant as the legal representative of the 

estate of the deceased, they were nevertheless entitled to get a " partial 

decree as against her proportionate to the assets actually held by her, 

and the learned Judge, actuated by reasons which can hardly be called in 

question, set down the appeal for further argument on this point. The 

result of this further argument was that the learned Judge, to use the 

language of his judgment, allowed the decree of the lower Court to stand 

— *'made a little more clear in the expression of it, as in the nature of a 

‘partial decree.’ It is not very easy to follow the learned Judge in the 

interpretation which be places upon the decree of the Court of 6rst instance, 

since, as has been seen, that Court made the claim realizable from 

the properties of Yusuf Hossain Khan without limitation, its view being 

apparently that the estate was fully represented by the widow by virtue 

of her “ certificate of heirship.” Bub, be this as it may, the learned Judge 

gave effect to bis understanding of the matter in his own decree, which 

after dealing with the coats of tbe lower Court proceeds ; — “ In all other 

respects it {i.e., the appeal) is dismissed with the declaration that the 

debt due by tbe deceased to tbe plaintiffs is recoverable only from such 

assets of the deceased as can be abowa to have been in tbe hands of the 

principal defendant at the time at which this suit was filed against her.” 

From this decree the first defendant has now appealed to this Court 
on several grounds. The first is that the lower appellate Court ought to 
have dismissed the suit, because the plaintiffs having based .their claim 
on the ground that the appellant was the sole heir in possession of all tbe 
assets, they had failed in the opinion of that Court to prove their case. 

This plea, if we understand it aright, seems to us to proceed on a miscon- 
ception of tbe nature of the suit. There is no allegation or suggestion in 
tbe plaint that the appellant represented the estate of her late 
husband. She is sued merely as being tbe person in possession of 
[318] it, and consequently tbe failure to prove the allegation of exclusive 
possession on her part does not involve a failure to establish her representa- 
tive capacity. The theory of representation is not known to tbe 
Mabomedan law. Under its provisions the estate of a deceased person 
.devolves immediately on his death upon his heirs, charged however with 
his debts, and they are the persons through whose medium the property 
ought ordinarily to be reached. The plaintiffs seem to have assumed 
that the appellant was the sole heir of her husband, and that she was, 
probably as a natural consequence, in exclusive possession of his property, 
tbe fact of possession being the basis upon which their suit was founded. 

In both assumptions no doubt they appear to have been mistaken, but it 
•does not follow that because they failed in establishing that she was 
possessed of the whole, they ^e precluded from showing that she is in 
possession of a part. There is no question here in fact of a change of the 
.capacity in which the lady was sued ; and we think that bad it been 
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shown that she was in fact in possession of a part of the assets of the 
deceased, relief might, notwithstanding the allegation that she was in 
possession of the whole estate, have been obtained against her. 

The next plea in appeal calls in question the propriety of the action 
of the Court below in passing a decree in the plaintiffs’ favour, notwith- 
standing that at one stage of the proceedings it was of opinion that the 
suit ought to be dismissed. We do not think, however, that this plea is- 
entitled to much consideration. The Judge did no doubt at one time 
entertain the opinion referred to, but before he had completed his judg- 
ment he thought it advisable to hear further argument, and it was on the 
further argument that he came to a different conclusion. In taking this 
course he has not, so far as we are aware, transgressed any legal 
principle, or done more than Judges not unfrequently find themselves 
constrained to do. 

The next plea is in effect a repetition of that with which we have 
first dealt above, and what we have there said sufficiently disposes of it. 

The next raises a question of a somewhat more serious kind, and one 
with respect to which it cannot be said that the law is administered with 
complete uniformity. It asserts that a creditor has [316] no right to 
sue only one of the heirs of a deceased debtor and recover the entire 
amount of the debt from the assets which may have come to the hands of 
that heir. The proposition is somewhat more widely stated than was 
probably intended, for wa did not understand the learned pleader who ap- 
peared for the appellant to contend chat it would be applicable to a oase 
in which it appeared that a single heir had possessed himself of the whole 
of che property of the deceased. If we rightly apprehendei his argument 
it was directed to this, that the amount ddcread ought to be proportionate 
to the interest in the estate of the particular heir, and that when it ie 
sought to recover the whole of the debt all the heirs ought to be before the 
Court. Stated in that form the proposition is one of which there is much 
in favour. An individual heir cannot be said with strict propriety to re- 
present his oo-beirs in a suit brought by a creditor to enforce his claim 
against the property of the deceased proprietor. The right of each 
heir is several and distinct, and arises, as has been said, imme- 
diately on the death of the person whose heir he is. There is no- 
intermediate vesting in any one, and no rule of Mahomedan law by 
which an individual heir, as such, may be taken to represent either tho’ 
estate of the deceased or the heirs generally ; and it has been held^ by 
the High Court at Allahabad that a sale made under a decree obtained 
by a creditor of a deceased Mahomedan in a suit to which a single hetf 
only was a party might on this principle be set aside at the instance of 
the other heirs to the extant of their interests, contingantly, however, on 
their paying their proportionate share of their ancsstor’s debt : see 
Begam v. Amir Muhammad Khan (] ) and Muhammad Awais v. Kar- 
sahai (2) ; and in another case in the same Court, it was held that a deorcff 
ought not to be passed against some only of the heirs of a Mahomed^*! 
for the whole amount cf his debt, bub ought to be confined to ^ 
amount proportionate to their shares in the property of the deoeas 
{Pirthi Pal Singh v. Husaini Jan (3) ). ^ 

On the other hand, however, it has been held in this Court m 
case of Mutty Jan v. Ahmed Ally (4) where certain heirs of a deoea 
Mahomedan sued to set aside a sale in execution of a decree passed in ^ 

(1) 7 A. 822. (2) 7 A, 716, {3)4 A. 361. (4)8 0.370. 
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OL'editor’s suit to whioh they were uot parties, [317] that a creditor's suit is 
in the nature of an admioistratioa suit, and as such, an heir iu possession 
is bound to account for any assets that may have come into his hands, and 
to that esteot is liable to pay the creditors. The principle of this case 
has never, so far as we are aware, been since dissented from in this Court, 
though it was undoubtedly subjected to unfavourable criticism in the case 
of Jafri Bcgam v. imir Muhanwiad Ehanil) referred to above. And wo 
think that apart from the consideration that it is an authority of this 
Court which has remained unquestioned now for several years, it embodies 
a salutary rule and one to whioh effect ought to b3 given. If the creditor 
of a deceased Mahomedan is to be confined bo the recovery of a fractional 
portion of his claim, notwithstanding that the assets may be wholly in the 
possession of the person through whom it is sought to enforce it, or is bo be 
postponed until the estate has found its way into the hands of all the persons 
who are entitled to share in it, as might frequently be the case, we can 
conceive that very grave injustice might in many cases be perpetrated, 
and a method sanctioned by which it would be easy to place obstacles 
in the way of the realization of the just obligations cast upon the 
estate. And the technical difficulties which influenced the decisions 
to which reference has been made in the Allahabad Court, unless 
they are insuperable, which, iu our opinion, they are not, ought not, 
we think, to be allowed to override such considerations as these. In 
England, where rules of practice would probably be enforced with 
greater stringency than in this country, it has been held by a Judge 
of much experience that, when a person possesses himself of the assets 
of an intestate without having administered, a bill for an account of 
the specific assets he has received would lie against him as executor de son 
tort, though there be no legal personal representative — CooU v. Whitting- 
ton \2), and see also iJayner v. Cockier (3), and In re Lovett (4). And 
though'the analogy may not be complete between the Mahomedan heir, 
who is in possession of more than his share of the inheritance, and 
the executor de son tort of English law, it is yet sufficiently close to 
sustain a comparison. “ If,” it is said in the last of the cases just 
[318] referred to, “ vou cannot sue a person as executor de son tort, then 
any person may enter upon and take possession of the property of a 
deceased, and he cannot be sued for doing so” — a conclusion which the 
learned Judge who tried the case refused to accept. 

In our opinion, then, the suit was properly brought against the appel- 
lant aud her liability, we think, is to be measured, not by the extent of her 
interest in her late husband's property, but by the assets which have come 
to her bands, and which she has not disbursed duly in the discharge of the 
liabilities bo whioh the estate was subject at her husband’s death. 

The next point taken in the pleas of appeal is that the plaintiffs, having 
failed to prove that the appellant was in possession of any of the assets 
of the deceased, were not entitled to the judgment of the Court. If the 
premiss here asserted were true the conclusion might no doubt follow : but 
we do not understand the learned Judge to have arrived at any such 
conclusion. He has found no doubt that the appellant was not in posses- 
sion of all the property of the deceased, but bis decree would be 
unintelligible, had his opinion been that none of the deceased’s property 
had come to her hands. His decree is indeed erroneous in that he 


1894 

Jan. 3. 

Appel- 

late 

Civil. 

21 C. 311. 


(1) 7 A. 822. 

(8) L.R. 14 Eq. 262- 


843 


(2) i:i.R. 16 Eq. 534. 
(4) L.R. 3 Ch. D. 198. 


21 Cal. 319 


INDIAN DEOISIONS, NEW SERIES 


[Vol. 


1894 

Jan. 3. 

Appel- 

LATE 

Civil. 

21 C. 311. 


confines the inquiry to the assets, which.can be shown to have been in the 
i^nds of the appellant at the time of the institution of the suit, and in 
that it makes no provision for the allowance of sums duly disbursed by 
her , but it cannot, we think, be impugned on the ground now in question. 

Lastly, exception is taken to the allowance of interest on the toJca 
after due date, as well as to the rate allowed, but we think that in neither 
of those particulars is the decree incorrect. 

We think, however, that the decree ought to be amended in the re- 
spects which we have mentioned above, namelv, that the enquiry should be 
as to the assets received by the appellant since her husband’s death, and 
that allowance should be made her for such sums as she may have paid 
thereoufe in discharging the liabilities of the estate. Subject to these 
amendments, the decree will stand, and the case will go back to the lower 
Court in order that the inquiries now directed may be carried out. We 
make no order as to costs. 

Decree varied and case remanded. 


21 C. 319. 

[319] APPELLATE CIVIL. 

Before Sir W. Corner Petheram, Kf.., Chief Justice, and 

Mr. Justice Beverley. 

Dwarka Nath Dutt, Chairman of the Barisal MuNiCiPALirr 
{Defendant) v. Addya Sundari Mittra and OTHERS 
{Plaintiffs).*' [5th January, 1894.] 

Bengal Municipal Act {Bengal Act III of 1884), ss, 85, 87. 91. 92. 112. 113.116— 
Persons occupying holdings-^Liability to assessment — Municipal Commissioners, 
power to tax — Assessment to tax. 

The word "liability” in the second paragraph of s. 113 of Bengal Act HI ol 
1884 means liability apart from the question ofoocupation, and must be taken W 
refer to the liability to assessment or rating of a person who is the occupier of » 
holding. 

The same restrioted meaning mu3t be plaosd up^n the word " liability’’ to 
9. 116, which section has no application to a dispute as to whether a psrs®® 
assessed to a tax does or does not occupy a holding ; aid a suit brought to set 
aside an assessment OQ the ground that the person assessed does not ooonpy > 
bolding is not therefore barred by the provisions of s. 116. 

CR., 11 Cr.L.J. 87 (89l«4 lod. C*9. 961 = 2 P.R. 1910 (Or.) = 109 P.L.B. 1909=23 
P.W.R. 1909 (Cr.)] 

This was a suit for, amongst other declarations, a declaration that a 
resolution passed by the Commissioners of Barisal holding the plaiutiffa 
liable to be taxed under Bengal Act III of 1884 was illegal and inopara* 
tive. 

It appeared that one Prosunno Coomar Ghose, who was the am-mukh’ 
tar of a lady named Kadumbini Dabi, occupied on behalf of the lady * 
bolding within the municipal Hnuits of Barisal. For this holding Kaduffl* 
bini Debi had been assessed and taxed. Subsequently to such assessment, 
the plaintiffs, the executors of the estate of Rai Mohan Mittra, executed an 
am-mukhtarnamah in favour of Prosunno Ooomar Ghose, and were taxed 
■on this same holding by the municipal authorities under a. 85 of Benga^ 

• Appeal under s. 15 of the Letters Patent, No. 23 of 1893, against the 4^^ 
Mr. Justice Rampiai, one of the Judges of this Court, dated the 7th July liwo* 
appeal from Appellate Decree No. 1617 of 1892. 
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Act III of 1884, on the ground that Prosunno Coomar Ghoso transacted 
business for them in the holding. It was admitted that the plaintiffs had 
no bolding of their own or on behalf of Rai Mohan Mittra’s estate within 
the municipal limits of Barisal, other than that alleged against them. Oh 
being assessed in the sum of Rs. 30, the plaintiffs perferred their objec- 
tions to suuh [320l assessment but their objections being disallowed 
under s. 114 of that Act by the Commissioners, they brought this present 
suit for the above mentioned purpose. 

The Municipality contended that the plaintiffs had been properly 
assessed under ss. 85 and 87 of the Act, and that in any case the assess- 
ment was final and could not be set aside by any Civil Court in conse- 
guenoe of the provisions of s. 116 of the Act. 

The Court of first instance gave the plaintiffs a decree holding that 
the defendant Municipality in taxing the plaintiffs had exceeded their 
jurisdiction. 

The lower appellate Court, however, reversed their decision on the 
ground that the suit was barred by the provisions of s. 116 

The plaintiffs appealed to the High Court, and on the case coming 
on before Mr. Justice Rampini sitting alone, the learned Judge, afcer 
stating that there was no doubt on the authorities that a Civil Court 
could interfere with and set aside an act of a Municipality when it exceeds 
its powers, and after stating the facts, continued as follows ; — 

“ The question which is material in this case is whether on the facts 
found by the lower Courts tha^Municipality has exceeded its powers and 


jurisdiction. 

“ Now the facts as found by the lower Courts stated briefly, seem 
to me to be (1) that under s. 86 the Municipality has power to tax persons 
‘ occupying holdings within the Municipality ’ ; (2) that as a matter of 
fact the plaintiffs do not occupy any holding within !the Municipality ; 
(3) that nevertheless the defendant Municipality has taxed them, ostensibly 
under the provisions of s. 85. On these facts it would seem that there 
can be no doubt that the Municipality has exceeded its powers and its 
jurisdiction, and that, as laid down in Nundo Lai Bose v. The Corporation 
of Calcutta (1), the Civil Court has power to interfere. In Nundo Lai 
Bose's case the Corporation of Calcutta were found to have assessed 
the plaintiff on a wrong principle. They had power to assess houses on 
their annual value, i.e , their annual letting [321] value. They assessed 
the plaintiff’s house not oa its annual letting value, but on a percentage on 
the total cost of its construction, and it was held that they had acted 
beyond their powers, and their assessment was set aside. Now applying 
the principle of that case to the present one, it would seem to me that 
when the jurisdiction of the Municipality is clearly confined to the “ taxing 
of persons occupying holdings within the Municipality ” it is apparent that 
they have exceeded their powers and have acted without jurisdiction. It 
would not, I think, be reasonable to hold that under the cover of s. 85 the 
Municipality can tax anybody they please, whether occupying holdings 
within their limits or not, and that such persons should be absolutely with- 
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On behalf of the respondents it is argued that as long as they deal 
with a person’s liability to be assessed, they cannot exceed their powers, 
even if they exercise them wrongly. The case of M^anessur Dass v. 
Collector and Municipal Commissioners of Ohupra ’(2) has been cited 
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in support; of this argument. But the word “ liability ” in s. 116 
would aeetn to mean the liability of “persons occupying holdings within 
municipal limits,” and not the liability of anybody without restriction. 
As for the case of Manessitr Dass v. Collector and Municipal Commis- 
sioners of Chupra, no doubt the language of the Chief Justice in that case 
may at first sight seem to support the view of the respondents, but I 
think the learned Chief Justice, when he says that “ even supposing the 
Commissioners had exceeded their powers, the Civil Court has no right to 
interfere,” meant to lay down no general principle. This observation 
must be interpreted with reference to the facts of the case be was then 
deciding. The Commissioners in that case had not taxed a person whom 
they had no right to tax. The plaintiff in that case had a bolding within 
the municipal limits ; he was liable to be taxed. The question was, 
whether his tax was too much, and whether the Municipal Commissioners 
in disDOsing of his appeal had adopted an improper procedure. 

“ Then it is objected to the case of Nundo Lai Bose v. The Corpora- 
tion of Calcutta (1) that the High Court proceeded by a [322] writ of 
certiorari, and (2) that the case was decided under Bengal Act IV of 1876, 
and that the terms of s. 117 of that Act are different from and are not so 
strong as the provisions of s. 116 of Bengal Act III of 1884. 

To this it may be replied (1) that though the procedure of this 
Court on its original and its appellate sides may be different, yet the case 
lays down a principle which is common to both sides ; (2) that the 
working of the two sections may be different, bub they both mean the 
same thing, that the orders of Municipal Commissioners are final 
and conclusive, and cannot be questioned as long as the Commissioners 
act within their powers, however mistakenly and even improperly. 
Neither of the sections would seem to lay down that a Civil Court 
cannot interfere when Municipalities exceed their powers, and tax people 
whom they have no jurisdiction to tax. For these reasons I decree this 
appeal.” 

The Chairman of the Municipality appealed under s. 15 of the Letters 
Patent. 

Mr. Jackson (with him Babu Lai Mohan Das and Babu Chandra 
ATuttia Sen), for the appellant : — The suit does nob lie : the order of the 
Commissioners is final under s. 116. There can be no interference by a 
Civil Court whether the Commissioners are right or wrong. Mr. Justice 
Eampini says that on the facts found by the two lower Courts the 
plaintiffs are not liable to the tax imposed upon them, which is a matter 
of law. It cannot be said that the Commissioners have acted without 
jurisdiction because they have assessed the plaintiffs. 

The case of Nundo Lai Bose v. Corporation of Calcutta (1) was one on 
certiorari, and was decided on the point that the procedure made use o 
by the Commissioners was improper. If an error affects the jurisdiction, 
the Civil Court will interfere, but if not, the Courts have no power o 
interfere This is nob, however, a case on certiorari. The cases oi LetM 
V. Damodaraya (2) and Joshi Kalidas Sevakram v. Dakar Town Mun*p 
pality (3) were decided on the ground that the prescribed 
the [323] levy of the tax was not followed; and Brindahtin Chunder 
V. Serampore Municipal Commissioners (4) was decided on the groun 
improper procedure ; none of these cases therefore apply. The . 

the Act under which Nundo Lai Bose's case is deci ded are nob near^ 

(2) 1 K. 168. 

(4) 19 W.R. 309. 


(1) 11 0 . 275. 
(3) 7 B. 399. 
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strong as the words of 9. 116. As to the merits, the plaintiffs were taxed 
as oooupiers on behalf of both their masters. 

[Reference was also made to ss. 59, 60, 62, 63, and 85 of Bengal 
Aot III of 1884.] 

Mr. Pugh (with him Babu Akhil Krishna Ghosc), for respondents: — 
Section 63 has no application to this case, as it falls under that portion of 
the Act which deals with control : the procedure is laid dows by ss. 44, 
113. Section 87 shows that there must be some one occupying a holding ; 
but s. 94 does not include the case of a new occupier in addition to the old 
one. Section 113 allows a review in three matters, and s. 116 refers to 
two matters only ; it states that no objection shall be taken to rating but 
s. 87 shows that there is a case in which an occupier is not liable to be 
rated. Whether s. 116 is to be read alone or with other parts of the Act, 
it must be concluded that the Court has power to prevent the Commis- 
sioners from taxing people whom they are not entitled to tax. 

As to excess of jurisdiction being shown by evidence, Queen v. 
Sheffield Railway Companyil), The King v. Long (2), and In re Penny (3). 
In Queen w. South Wales Raihvay Company (4) certiorari was allowed to 
issue, notwithstanding that it was entirely taken away by the statute. I 
say that in finding without evidence that I am taxable as an occupier, the 
Commissioners were not acting within their powers. [Reference also was 
made to the different steps taken by the Commissioners when assessing, 
showing that irregular procedure was employed, and to Nundo Lai Bose 
V. Corporation of Calcutta (5) and ManessurDass v. Collector and Munici' 
pal Commissioners of Chupra (6).] 

JUDGMENT. 

[324] The judgment of the Court (Pbtheram, C.J., and Bever- 
ley, J.) was delivered by 

Beverley, J. — This is a Letters Patent appeal from a decision of Mr. 
Justice Rampini sitting alone on the appellate side of this Court, in a suit 
which was brought under the following circumstances. 

The plaintiffs alleged that they had been assessed by the Municipal 
Commissioners of Barisal to pay a tax under s. 87 of the Bengal 
Municipal Aot, 1884, notwithstanding the fact that they did not occupy 
any bolding within the Municipality, and they prayed for a declaration 
that a resolution of the Commissioners bolding them liable to be assessed 
to the tax was illegal and inoperative. 

In answer the Chairman of the Municipality contended, first, 
that the order of the Commissioners in the matter was under 
the Act final and conclusive and could not be questioned in the 
Civil Court, and, on the merits, that the plaintiffs were liable 
to assessment by reason of their employing as their am-mukhtar 
or agent a person who occupied a holding within the Municipality, 
notwithstanding that that holding belonged to another person for whom 
the mukhtar also acted as agent, and who had already been assessed in 
respsot thereof. 

The Munsif gave the plaintiffs a decree, which, however, was reversed 
on appeal by tbe Subordinate Judge on tbe ground that the suit was barred 
by 8. 116 of the Aot. On second appeal tbe learned Judge of this Court 
has reversed that judgment and restored the decree of the first Court. 

(3) 1 M. & Ry. 189. 

(6) 11 0. 97S. 
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1894 The Chairman of the Municipality now appeals. 

Jan. 5. Upon the facta found by the lower Courts, it is clear that the. 

* plaintiffs, the respondents before us, do not occupy any holding within the 

Municipality of Barisal, that they have nevertheless been taxed under the 
LATE provisions of the Bengal Municipal Act, 1884, and that their application 
Civil, to have themselves exempted from the assessment was beard and rejected 
_ under s. 114 of that Act ; and the question before us now is whether under 

• those circumstances the Civil Court can interfere, regard being had to 

the provisions of s. 116 of the Act. 

C 3253 Upon this question we are of opinion that the decision of the 
learned Judge of this Court is right, and that this a op sal should be dis- 
missed with costs. 

It seems to us unnecessary to go into the general question discussed 
by the learned Judge whether s. 116 operates as a bar to the intervention 
of the Courts in cases where the Municipal Commissioners have exceeded 
their powers under the Act, because we are of opinion chat s. 116 of the 
Act is nob applicable to the facts of the present case. In construing the 
Act so far as it invests the Municipal Commissioners with power to tax 
the subject, we think we must scrutinise its provisions very closely and 
construe them with the utmost strictness. 

Now, the tax which the Municipal Commissioners of Barisal are 
authorized to impose is “a tax upon persons occupying holdings within 
the Municipality according bo their circumstances and property within the 
Municipality,” as mentioned in cl. (a) of s. 85. The manner in which the 
tax is to be assessed is prescribed in ss. 87 bo 95 ; and it is'suf&oieDt to point 
out here that those sections provide for a number of cases in which 
persons, although occupying holdings within theMunicipality are declared 
to be not liable bo, or may be exempted from, the tax. 

Thus under s. 87 the tax is nob to be levied on auy person in respect 
of the occupation of arable lands (which is a beneficial occupation) or of 
buildings used exclusively as places of public worship. By s. 91 the Com- 
missioners are empowsred to exempt from assessment any parson who 
may by them be deemed too poor to pay the tax, bub the name of such 
per.son, if the occupier of a holding, must be included in the assessment 
list, oven though he may be exempted. Section 92, again, authorises 
exemption from liability to pay the tax in certain circumstances. 

Section 112 provides for the publication of notice of assessment; and 
then s. 113 runs as follows : — “ Any person who is dissatisfied with the 
amount assessed upon him, or with the valuation or rating, of anyholdiogf 
or who disputes his occupation cf any holding, or his liability to be assessed 
or rated, may apply to the Commissioners to review the amount of assess- 
ment, valuation, or rating, or to exempt him from the assessment or rat^ 

[326] Tbi.s saction, as it seems to us, provides for an appeal from toff 
assessment as prepared under the orders of the Chairman in throff 


cases — 

first, (confining ourselves to the tax in question) by a person 
dissatisfied with the amount assessed upon him ; , ^ 

secondly, by a person who disputes his occupation of any holding, ao 
thirdly, by a person who (being the occupier of a holding) dispu , 


his liabilitv to be assessed. 

Unless we read in the words 


being the occupier of a holding, 


second of the three clauses is redundant and unnecessary. 

Section 114 then provides for the hearing and disposal of apph®® . 
made under s. 113 by not less than three Commissioners, and to® 
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clause declares that the decision of suoh Commissioners, or of a maiorifcv 

thereof, m such cases shall be * final/'-final, that is to say, as between 

the applicant and the Commissioners, no farther appeal being allowed to 

the entire body of Commissioners or to any other authority. It is not 

contended that this clause, if it stood alone, would bar the interference 
of the Courts* 

Section 116, upon which the appellant relies, runs as follows 

No objeotion shall be taken to any assessment or rating nor shall 
the liability of any person to be assessed or rated be questiooed. in any 
other manner or by any other authority than in this Act is provided.” 

This section appears to us to apply to two only out of the three cases 
mentioned in s. 113 ; that is to say, to the first and the third It 
purports to make the decision of the Commissioners conclusive as regards 
the amount of assessment and the liability to assessment. But it does cot 
say that the decision of the Commissioners in a dispute regarding the 
occupation of a holding may not ba questioned otherwise than is provided 
by the Act. It is CDocendad that the words ” liability of any person” 
are wide enough to include a question of liability based upon occupation 
But we are of opinion that it was not intended, and that it 
would be unreasonable, to attach this wide signification to the 
word ‘ liability.” In our opinion s. 116 must ba read with reference 
[327] to s. 113, and the word liability ’’ must have the same res- 
tricted meaning given to it m s. 116 as in s. 113, where one portion of 
the section shows that the Legislature was dealing with the liability of 
an occupier, and not with the question of the occupancy to which 
question another part of the section applies ; that is to say, it must 

occupier of a holding, regard 
being had to the provisions for esemption from liability contained 
m ss. 87 to 95. In other words, it means a liability apart from the 
question of oooupation, and where the section says that the liability of 
any parson to be assessed shall not be questioned otherwise than 
18 provided m the Act itself, the meaning would seem to be that the deci- 
sion of the Commissioners is to be conclusive as to whether a person who 
IS the occupier of a holding is enthled to be exempted from the tax under 
any of the provisjous of the AoL This, we think, is clear from s. 87, which 

on y empower the Municipal Commissioners to tax persons who occupy 

holdings within the Municipality; from ss. 87 to 95, which contain references 
to persons who. though occupying holdings, are declared to be not liable to 
and may be exempted from, the tax ; and moreespeciaUy from s. U3 which 
refers m so “““V words to disputes regarding occupation as distincr and 

fiomefchmg other than disputes regarding liAhilifv ^ anu 

truth it is very proper. thL dispufes as to odcupation XVd in te'fi T 

instance be heard and determined by the Commissioners but Si 

aggrieved person can do is to apply to ba ATArrtr,f.>ri *^^0 

Commissioners can do is to decide upon his aDplPcationT'^R^ that the 

This daoisioo may involve a finding thafa persTorunfa. \ 

the Municipality, but it can never have been intended 

should not be open to challenge, and that the Crtmrr.io • this finding 

liberty to declare a person liable to the tax e„ “he g Zrh 

a holding which in trnth he does not hold La f hi? .u . 

have no moans of redress. ’ 

It seems to us, therefore, that s. 116 han «« v i.- 
ns to whether a person assessed to the tax does or “dirnL oofupy“‘a 
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holding and that there is therefore no bar to the cognizance of the present 
suit by the Civil Courts. 

[328]That being so, it is unnecessary to go into the larger question 
whether s. 116 is sufficiently stringent in its terms to bar the interference 
of the Courts of Justice in cases in which the Municipal Gommissionere 
may have exceeded their powers under the Act or acted illegally or without- 
jurisdiction. The appeal is dismissed with costs. 

T. A. p. Appeal dismissed. 


21 C. 328. 

APPELLATE CRIMINAL. 

Before Mr. Justice Trevelyan and Mr. Justice Bampini. 


ISHAN Chandra Chandra and two others v. Queen-Empress.* 

[22Dd November, 1893.] 

Stolen jn-operty^Dishonesily retaining stolen properly— Penal Code, s. Ill — Legal ptre* 
sumptions — Accomplice — Informer cognizant o/ offence — Omitting to disclose commis^ 
sioH of offence. 

Where a dccument, purporting to be a Collectorate notice forming part of a 
record and found by the Court to be genuine, was discovered to be in the posses* 
sion of persons charged with retaining stolen property, it was held that, in a 
matter of this kiod, it was right to raise legal presumptions arising out of the 
ordinary coarse of business and to dispense with direct evidence of the document 
having been actually on the record or stolen from it. Though it be true that, 
before a man oan be oonvicted of receiving stolen property, knowing it to be 
stolen, it must be shown that property has been stolen, held, that the disappear* 
ance of the document from the record, plus the substitution of an imitation ol 
it in its place, showed that it must have been taken with a dishonest object. 

Where an informer was, upon his own statement, cognizant of the oommis* 
sion of an oSence. and omitted to disclose it for sir days, the Court was not 
prepared to say that he was an acoomplice ; but held that his testimony was not 
suob as to justify a conviction except where it was corroborated. 

[Dias., 27 M.271 (288)«14 M.L.J. 226 = 2 Weir 803 (815) ; R.. 27 C. 144 (163); ll»« 
B.R. 29 (31) ; Com.. 26 M. 1 (11) = 2 Weir 521 (625).] 

In this case four persons, including the three appellants, wereohMged 
at the Midnapore Sessions with the following offences under the Pen* 
Code, viz. : — Ishan Chandra Chandra and Koilash Chandra Haiti, the fira 
two accused, under ss. 466, 474, [329] and 193 io respect of a 
purporting to be a Collectorate notice, marked as Ex. L, and alleged to 
forged, and under s. 411 in respect of a similar document, marke 
Ex. A, and alleged to be genuine. They were also charged under s. 
respect of two chalk seals having no connection with either *aion9 

documents, and this charge was subsequently struck out by the bos 
Judge. The third anpellant, Boikanta Nath Das, was charge ^ ..|j 
BS. 466, 471 and 193 iin respect of Ex. L, and under s. 380 couplea w 

8. 109 in respect of Ex. A. i a a 109# 

The fourth accused, who was charged under 9. 466 coupled ■ 

s. 471 coupled with s. 109, s. 193, and s. 380. was acquitted ot au 
charges. • lqJ Ishfttt 

The Sessions Judge, agreeing with the assessors, conyctea ^ 

Chandra Chandra and Koilash Chandra Haiti under s. 411 of cne , 

Code for having retained the notice Ex. A (w to — 

• Criminal Appeal, No. 866 of 1893, against the.ordee of.J. Pratt, Esq., ^ 

Judge of Midnapore, dated the 10th October 1893. 
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to be Stolen from the Collector’s record room), knowing, or having 
reason to believe, that the same was stolen, and sentenced each 
^them to three years rigorous imprisonment, and Koilash Chundra 
Maiti further to a hne of Rs. 300, or. in default, to rigorous imprisonment 
for a further term of six months. The Judge also, concurring with the 
assessors, competed Koilash Chandra Maiti and Boikanta Nath Das under 
8. 4/4, Renal Code, for having in their possession the document Ex L 
knowing the same to be forged and intending that the same should be 
fraudulently or dishonestly used as genuine, and sentenced Koilash Chundra 
Maiti to one year’s rigorous imprisonment and Boikanta Nath Das to 
three years’ rigorous imprisonment and to a fine of Rs 300 or in 
default, to rigorous imprisonment for a further term of six months ’ 

The Court, further concurring with the assessors, found the first 
three accused nob guilty of the remaining charges, and the fourth accused 
nob guilty of any of the charges, and discharged him. 

The facts sought to bs established by the evidence for the prosecution 
and which were set forth at length in the judgment of the Sessions Judge 

were that a civil suit had been instituted against the father of the second 

accused and the third accused, [330] by oneRajnarain Maiti in conjunc- 
tion with two others, the daughters of one Kristo Priya. their deceased 
mother; that the suit was for recovery of certain property alleged to have 
belonged to the deceased Kristo Priya. and of which the father of the 
second accused bad taken wrongful possession ; that one of the pleas 

raised in the written statement in that suit of the accused was that the 

suit was barred by limitation by reason of its having been brought more 
than twelve years after the death of the said Kristo Priya ; that with the 
object of fabricating documentary evidence to support this plea Ex L had 
been forged and placed on the record of a land registrafciou case through 
the intervention of the fourth accused, a mohurrir in the collectorate • 
bhatEx. A was the genuine notice for which Ex. L had been substitut- 
ed. and that it bad been previously stolen from the record through the 
same agency. The facts which were undisputed were that Ex A 
was found ID a box m the house of Ishao. the first accused, in which 

Koilasb, the second accused was also residing; that Boikanto. the third 

accused, had applied for and obtained a certified copy of Ex L from fho 

Collectorate ; and that Ex L a 8tatemen^^o the effect tha? 

Kristo Priya was dead at the time of the service of the notice, that is 

more than 12 jears before the institution of the suit abovemeniioned 

Against the conviction and sentence an appeal was preferred bo the 
Higb Court by the first three accused. 

.ppeiknt^'. Oonogh tor the Brst two 

for the third 

The Deputy Legal Eemembrancer (Mr. Kilby), for the Crown. 

Mr Woodroffe.-rh^ ev.denee adduced to establish the grouiueuess 
of Ex. A .9 wholly insufficient. There are no less than ninlw-sir sig- 
natures endorsed on the document, and out of these uinetysix persons 
only two have bean called to prove the genuinenflaa fK ; persons 

and of these two one is the plaintiff in the cWil s J 

deeply interested Vfitness, [331] and the other is a denenf^a ^ “ 

Such evidence cannot be relied on. But, assuming thdi - a - ^ ^ 

there is no evidence at all that it ever was on the record ^ ^ genuine, 

it was a document which ought to have le°en‘o\“ re°torl''TheT^ n^ 
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evidence that; ifc was stolen. In order to establish a charge under s. 411 
of the Penal Code it must first be established that the property was 
stolen, and secondly that the prisoners retained it dishonestly, knowing 
or having reason to believe it to be stolen, and this must be proved 
as satisfactorily as if the person charged with theft were on his trial : 


21 C. 328. 


Appel- 
late 

Criminal, see Queen-Empress v. Barke (1), Queen- Empress v. Balya Somya (2), also 

Mayne’s Commentary on the Penal Code under s. 411. In this case 
the only person who was charged with the theft of the document has been 
unanimously acquitted by the Sessions Judge and the assessors: see also 
Queen v. Bajo Hurt (3) and .In the matter of the petition of Yar Ali (4). If 
this document was ever on the record there is no evidence to show 
when it left the record. It might have been ten years ago ; so there could be 
no presumption of guilt arising from recent possession, even assuming it to 
be stolen : see Ino Sheikh v. Queen Empress (5). It has further been held 
that in such a case there must be some proof that some other person than 
the accused had possession of the property before him. See Iskan Muchi 
V. Queen-Empress (6) and Russell on Crimes, Vol. 2, p. 483. Moreover, 
the possession of one accused would not constitute possession by all : see 
Empress v. Malhari[l). In order to establish a conviction under s. 474 
of the Penal Code, it must be proved in the first place that the document 
is a forged one, and secondly, that the defendants knew it to be forged : 
see Queen- Empress v. Abaji Ram Chandra (8). Here the evidence that 
Ex. L was forged is wholly insufficient, but assuming it to be forged there 
is DO evidence to show that the prisoners knew it to be so. 

The case rests mainly on tbo testimony of an informer, who, upon 
his own statement, was an accomplice. He admits that [333] after 
becoming cognizant of the crime he kept qniet about it for six days. Ho 
took no steps to prevent it, but assisted the others in instructing thwr 
pleader in the preparation of the written statement in the civil suit. ^ 
also admits having remarked that the forgery had been so well exeouw 
that detection was impossible. Such a person is an accomplice, and accord- 
ing to the usual rule his evidence should not be accepted except whert 
corroborated in material particulars : see Queen-Empress v. O’Hara (91* 
Or at least his evidence must be regarded as no better than that of an 
accomplice : see Queen v. Ghando Chandolinee (10). Both the 
have stated it as their opinion that this informer's evidence 
accepted only so far as it is corroborated by independent and unquestion 
able evidence,” and the Sessions Judge ooncurs in their ooinion, 
he avoids calling him an accomplice. Further, the corroboration mas 
such as to fix the defendants individually with guilt, and there 
corroboration to be found in the evidence : see Heg. w. EarleryliJt ^ 

Queen v. Mohesh Biswas (12). k 

The Deputy Legal Remembrancer (Mr. Kilby), for the ^ 

person in order to be an accomplice must have taken part in the o e 
He must aid and abet within the meaning of s. 107 of the Pena f 
and not merely take no steps to prevent the offence. ^ -nd 

here was not aiding, but frustrating. A man cannot be both ai u6„ 
plotting against. See Forster’s Crown Cases, p. 360, 8. 5, w ® 
complice” is defined. More silence would not render n 666 

This is clear from the judgment in Queen-Em press v. 0 Sa ra I, _ — — - 

(1) 6 A. 224. (2) 16 B. 369. 19 W. B^Cr. 37. 


6 A. 224. 

(4) 13 W.R. Or. 70. 

(7) 6 B. 731. 

(10) 24 W. R. Cr. 56. 


(2) 16 B. 369. 

(5) 11 G. 160. 

(6) 16 B. 165. 

(11) 8 O.and P. 106. 


( 3 ) 

(6) 15 0. 

(9) 17 C. 642 
(12) 19 


W, B. Ct. 16. 
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of the report. The finding of Ex. A in Ishan’s box is the strongest corro- 
boration of his evidence. Ishan was Koilash’s servant, and a servant’s 
^ssession is a master’s possession. [Trevelyan, J. — If the peon 
Darastulla had been examined he could have clinched the matter. He 
could have said how he served Krisbo Priya. Both Exs. A and L 
state that a separate return was filed by the peon. That is not pro- 
duced.] Darastulla could have had no memory as to an event which took 
CS33J place twelve years ago. It is impossible to have evidence to show 
that Ex. A was on the record. Assuming Ex. A to be genuine, it must 
have been on the record. A must have been removed and copied and L 
substituted for it, because L is found on the record afterwards. A was 
useless to anybody’s case, while there was reason to forge L, but none to 
forge A. It is not to be suppose 1 therefore that A is forged. 

Then as to A being stolen, direct evidence of theft is impossible. No 
one could be honestly in possession of it. The onus is upon the accused 
to account for possession. See Roscoe's Digest of the Law of Evidence in 
Criminal Cases, lOth ed., p. 19, as to presumption of guilt arising from 
possession of stolen property. It is incumbent on the accused to show 
that he came by the document honestly. The decision in Ishan Mucki v. 
Qtieen‘ Empress (1) conflicts with the Evidence Act, s. 114, illustration (a)! 

Mr. Woodroffe was heard in reply. 

The judgment of the Court (Trevelyan and Rampini, JJ.) was as 
follows : — 

JUDGMENT. 


It is unnecessary for us to enter into the details .of the history of this 
case. The judgment of the learned Sessions Judge has accurately narrated 
the circumstances which led to the present equiry. There can be no 
doubt but that one of the most skilful and impudent forgeries ever com- 
mitted has been perpetrated. It is for us to ascertain whether on the 
evidence any offence has been brought home to the present accused 

The questions argued before us, and those which we have to deter- 
mine, are as follows; — 1. Is Ex. A a genuine document^ 2 Is Ex L 
a forgery ? 3. If A is genuine, was it ever on the Colleotorate record 
referred torn this case? i. If A is geouine, and was on such Collectorate 
record « was it stoiea tbereirom ? 

5. Have the accused or any of them committed any offence in 
respect of these documents ? 

The learned Sessions J udge and the assessors have come to the 
conclusion that Bs. A 13 a genuine document. Much argument [3341 
on this subject has been addressed to us. Mr. Woodroffe for the appel 
lant has relied upon the inability of Shama Ohurn Malt! the Naih Na vir 
of the Midnapore Collectorate. to determine whether the writing purpo - 
mg to hems on A or that on L is his writing 

If a forgery be a good one, and an exact copy be made of hand- 

wiriting, It is impossible for anyone to swear from the bandwriting as to 

whether a document is genuine. This question must be determined from 
ovidcDOB and oircumsbaocBS. 

As Shams Churn Maiti proves, and as there can be no doubt, one of 
these doeuments is a forgery if they are not both forgeries. Shama Chnm's 

bVh 7 ‘and r °° ditfnrence. It is very 

improbable that both A and L are forgeries. There must have been in 
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1893 tha ordinary course a genuine "Gach*' summons filed, and the service 
Nov. 22. recorded on it, 

Thera is direct evidence as to the genuineness of A. Nibyanand 
APPEL- Maiti distinctly swears bo A being the notice served upon him, and toL 
LATE nob having been served upon him. This witness is quite ind^'pendenb of 
Criminal, the prosecution. If anything, his interest would be bo shield the accused, 

as be is a near relation of one of them (Koilash), and lives in the same 

21 0. 328. homestead with him. Doubt is sought to be thrown on his testi- 
mony in this respect by his evidence as to other bandwriting. On 
examination, we do not think there is anything in the cross-examination 
of this witness as to handwrir.ing which detracts from the value of his 
testimony as to his own writing ; besides it is clear from this witness* 
evidence that Kristo Priya died at the time alleged by the prosecution. 
This witness lived in the same homestead with her, was present at her 
death, and was present at her cremation. Throughout the case there is 
no real suggestion that she died at any other time. This witness is 
apparently ignorant as to the dates of the deaths of some others of his 
relations, but it does not appear that he was living with them or was 
present at their death. Again there is no doubt whatever but that A 
was found in Ishan’s box. That is not disputed before us. It is preposter- 
ous to suppose that it was put there by Kajnarain, or by any person 
interested with him or on his behalf. 

It would not have been the interest of any one except the plaintiffs in 
the suit to forge A. It was a document which [335] not only would 
not support the defendants’ case, but might be used against them, as it 
would distinctly show that their allegation as to the death of Kristo Priya 
was false. These considerations, we think, strongly support the direct 
evidence, even if they would not be sufficient without it, Mr. Price's 
name and the Colleeborate seal woula be evidence of the genuineness of 
the document if they stood by themselves, but those are both to be found 
on L. Whether viewed as a question of the competition for genuineness 
between A and L, or on the evidence applicable to A only, we think that 
the Court below was right in holding that A is a genuine document. It 
follows that L is a forgery. 

The next question is whether A was ever on the OoUeotorate record. 
We think that the determination of the question as to the genuineness of 
A practically determines this question also. 

It does not follow by any means that any one could speak to a 
ment like this having been on the record. In the ordinary course it would 
be on the record. Tne case would nob be determined unless it had been 
filed, and on the document itself appear endorsements which could only 
have been made on its being brought back to the nazir after service. This 
would show that it must have been on the record. , 

Again the fact that we find the forged document Bx. L on the reoor , 
would lead one bo suppose that ifc had been substituted for the genuine 
document. In a matter of this kind it is right to raise legal presumption^ 
arising out of the ordinary course of business. Apart from any s 
presumption, the fact that it came back to the nazir’s office 
from the endorsement. It appears to have issued from the Oollectora * 

and to have gone back there. n * te 

The next question is whether A was stolen from the * 

It is difficult to imagine how it can have legitimately found its way 
the Colleeborate records into Ishan’s box, ».c., into the box of a P® 
whose employer was interested in suppressing it. It was been arg» » 
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and ri^ehtly so. that before a man can be cooviotod of receivina 
property knowing .t to be stolen, it must be shown that nropertv hai 

‘he document from the record plus the 
[33ff] substitution of an imitation of it in its place, shows that it must 

have been taken with a dishonest object, and shows this as conclusively 

(13 CBiH D0» 

The remaining question is the most important one. We agree with 
the learned Sessions Judge in thinking that it would be unsafe to aotin 
this case on the unsupported evidence of Gooroo Parshad. We are not 
prepared to say that he was an accomplice. He may have been one. but 
It would be impossible to say m this case that he helped in the commis- 
Bion of the offence. He was undoubtedly cognizant of it. and omitted to 
disclose It for six days. From any point of view, we do not think that his 

such as to justify a conviction, except where he is corroborat- 
r^i There IS no doubt that he is most amply corroborated with regard bo 
Ishan. The fact that Ex. A was found in Isban’s box is a very stron« 
oircumsbance against him. He has never attempted to explain this. 

It is said that it is not shown that he acted dishonestly Here a 
document having an important bearing on the case of his employer in the 
civil suit IS found m his box after having been stolen from the record room 

of the Oollectorate ; it is difficult to conceive how his intention can have 
been otherwise than disnooest. 

Besides, there arises the ordinary presumption as to property recently 
stolen Haying regard to the substitution of L. which can only have 
been effected for the purpose of making evidence in the suit it is a le^iti 
mate inference that the substitution was made after the service oAhe 
summons in the suit. As the suit was filed on the 20bh of April and A 

was found with Ishan on the 9th of July. A may be said to have been 
receDbly stolen at the time it was found. 

The case as against the others is diSereet. Girish Chandra Hitter 
whose evidence IS unieepeaehed, proves that Koilash and Boikanta Nath 
with Ishan and Gooroo Pershad gave instructions for the written state- 
ment. 

Boikanta and Ishan first gave him instructions, and as to this he is 
positi^ve The writ on statement contains the untrue statement to support 
which L was substituted for A Soon after the day on which Gooroo 
Pershad says that Boikanta took away the [337] notice, s.a.. L. we find 
Boikanta Nath making an application for a copy of L Ha ind 

take this copy ‘o ‘he picador and Boikanta readVit out fo the plelC 

Boikanta before the Magistrate says that he got the ennv of tho 
of Pershad, and that Gooroo Pershad paid the costs. This^ls 

absurd, and 18 inconsistent with his showing it to the nloader 

Koil^h declined to say anything to the Magistrate as to the doeu- 
ments. Wa think that the aetion of Koilash and Boikanta Nath wUh 

“SZ" ar ggSf* s-lT."' ''r*" 

.k. yid b, o.™ P.4 b';j"£z z'.At .z; 

persons in the perpetration of the crime. »nese 

So far as Koilash is concerned, there in i. u 

Ishan’s employer and must have known what was fioinarkn*' 

-would be worth little, but taken with regard to the oth/r ' 

onay well be oonsidered. ® °“’®" oiroumstanee, ,t 

We dismiss the appeals of all the accused 
j. V. w. 
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CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 

Ganga Charan Singh (Petitioner) v. Quben-Empress 
(Opposite party).* [21st December, 1893.] 

Escape from lawful custody — Penal Code (Act XhV of 1860), s, 224. 

An ofience ^as committed in 1866. In 1893 a person of the same name as (he* 
ofiender v?as arrested, tried, and acquitted. Whilst under arrest the acoased 
escaped from custody. Held that he was not liable to conviction under s. 234 
of the Penal Code. An escape from custody when suoh detention is not for an 
offence is not punishable under that seotion, 

ER., 3 L.B.R. 221 (222) = 4 Cc. L. J. 389; D., 28 C. 253 (255)=6 C.W.N. 289.] 


The facts of this case were as follows : — 

An otfence was committed in 1866 by one Ganga Gbaran Singh, and' 
a warrant was issued for his arrest. The offender, however, [338] was 
never arrested or brought to trial. Ou the 16th ot August 1893 a person 
of the name of Ganga Charan Singh was arrested by the police who sus- 
pected that he was the Ganga Gbaran Singh who had committed the- 
offence in 1866. He managed to make his escape from custody, but was 
re-arrested and brought up before the Deputy Magistrate of Comilla, 
when he was acquitted on the ground that he was not the person wbcr 
was charged with the offence committed in 1866, but was a person bearing 
the same name as the person accused. Subsequently the accused was 
tried and convicted under s. 224, Penal Code, by the Deputy Magistrate 
of Comilla, and was sentenced to two months’ rigorous imprisonment and 
to pay a fine of Rs. 25 for escaping from lawful custody. The accused 
appealed to the Sessions Judge of the district, but he upheld the convic- 
tion and sentence. 

From that decision the accused petitioned the High Court for the 
exercise of its powers of revision. 

Mr. P. L. Roy and Babu Atulya Churn Bose, for the peticioner. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

Mr. Roy : — The conviction is under s. 224, Penal Code. It is 
ed that the petitioner escaped from lawful custody, but it is admitted by 
the Sessions Judge that he was arrested by mistake; that being so, ® 
clearly bad the right to resist such arrest. It may be that under 8. 
of the Code of Criminal Procedure the police have the right to 
persons under the circumstances therein mentioned, and probably i 
innocent person is arrested by mistake, but in good faith, that sec 
might so far as the officer who makes the arrest is concerned be a su 
cient answer to a charge of wrongful confinement, but ordinarily * 
police officer were to arrest an innocent person, it would be at his pwi • 

Section 224 says that a person is nob to offer any resistance 
obstruction to his lawful apprehension. The emphasis is on the wor * 

It cannot be contended that the arrest of a person who bas - 

ted any offence is a lawful arrest. In Roscoe s Crimina ^ -^ved 
llth edition, p. 458, it is laid down " that it must 
that the party was in custody upo n a criminal charge, — _ — ^ 

• Criminal Revision, No. 694 of 189b, the order pMsed by 8. 

Sessions Judge of Tipperah, dated the 10th of October 189^3, ® gepteinber 

by Babu Khetto Gopal Roy, Deputy Magistrate of OomiUa, dated the lOtn oep 

1893. 
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the eacapa is not a criminal offence.” Again, at [339] p. 454, “ The 
arrest must be justifiable, in order to render the escape criminal.” If 
the law were otherwise, the consequences would be most serious 
to the community. In the present case the petitioner was arrested 
merely because another mao of the same name was wanted for a trivial 
offence committed more than 20 years ago. It has been held in England 
that when a warrant is issued for the arrest of a person and without the 
warrant a police officer arrests the person and is assaulted whilst making 
the arrest, that such person cannot be convicted of an assault — Coda v. 
Cobe (1). In the case of Empress v. Skasti Churn Napit (2), it was held 
by Mitter and Maclean, JJ., that an escape from custody by a person 
who was being taken before a Magistrate for the purpose of being bound 
over to be of good behaviour is not punishable under s. 224, Penal Code, 
on the ground that he was not lawfully detained in custody for any offence. 
In the present case the petitioner was not lawfully taken into custody for 
any offence that he bad committed, and therefore his escape was justifiable. 

The Deputy Leqal Bemembrancer, for theCrown: — All that is necessary 
to bring the present case under s. 224, Penal Code, is to show that the 
petitioner was charged with an offence, which, as a matter of fact, he was. 
It is true that when placed upon his trial he was acquitted, but that makes 
no difference to the offence. The fact that he was acquitted is immaterial. 
It is sufficient to show that he was arrested by a police officer under the 
provisions of s. 54. Criminal Procedure Code. It is clear that a person 
has not the right of private defence as against a police officer acting in the 
bona fide exercise of his duty, and if it is held that under s. 54 of the 
Criminal Procedure Code the arrest of the petitioner was lawful, it follows 
that the escape from the custody of such officer, after arrest, is an offence. 
[PRINSEP, J. — Would the arrest and custody of a psrson innocent of any 
offence be legal, having reference to the terms of s. 224, Penal Code?] 
Yes ; 8. 54, Criminal Procedure Code, lays down that a police officer 
may arrest on suspicion. It is not necessary that the person arrested 
should be guilty, but if the police officer was justified in arresting 
[340] him, and the arrested person escape, be is guilty of an offence under 
8. 224. 

The judgment of the Court (Prinsbp and Ameer Ali, JJ.) was as 

follows : — 

JUDGMENT. 


In this casetbo petitioner escaped from custody, after arrest bya police 
constable under the belief that he was a man who had been charged with 
an offence and could not be arrested on warrants issued. He was 
subsequently brought to trial, and was acquitted on the ground that he 
was not the person who was charged with that offence, but was another 
person bearing the same name as the person accused. The question raised 
before us is whether, under such circumstances, it could be properly said 
that he was lawfully detained for any offence so as to make him liable to 
punishment for his es^pe. In our opinion he is not liable to punishment 
under s. 224, Penal Code, because he was not lawfully detained for any 
offen<^. Whether the police were or were not justified in arresting this 
man is a matter which does not concern the point raised before us. We 
accordingly set aside the conviction and sentence, and direct that the 
fine, if paid, be refunded. 

C. S. 


(1) L. R. 1 Ex. D. 363. 


(3) 8 0.381. 
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21 C. 310. 

APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Ameer Ali. 


Rohni Singh and others {Plaintiffs) v. J. Hooding, 
Administrator of the estate op the l^te L. Oosserat, 

AND another {Defendants).'^ [6ch June. 1893.J 

Execution of decree —Execution pending appeal of decree set ae ide on appeal— Eetiituiwn, 
of rights by motion, where Oie appellate decree does not mention restitution— Civil 
Procedure Code (Act XIV of 18fl2). s. 583. 

Where a decree made by a Court of the first iostaoce is executed peudiug an 
appeal, and on appeal such decree is set aside, the appellant ia entitled by motion 
to obtain re»t»tution, even though the decree of the Court of Appeal is silent as 
to such restitution. 

[341] A, the owner of a 15 odd pie share of a certain indigo land, brought a 
suit for partition against his co-sharer B, the owner of the rest of the land, and 
obtained a decree, from which B appealed. A without waiting for the disposal of 
the appeal executed his decree and obtained possession of his share, settling it 
with tenants. The decree was subsequently set aside on B's appeal, but no 
order as to restitution was made in it. Beld, on motion by B, that he was 
entitled to be put into the same position as before the partition was made 
joint possession with A) and to remove any tenants who refused to vacate. 


The facts in this case were as follows : — 

The plaintififs, Rohni Singh and others, now appellants, brought a 
suit in the Sub-Judge’s Court at Chupra for partition and for recovery of 
khas possession of 94 out of 97 bighas of \nd.\go zerat lands. The plaintiffs 
were owners of 15 annas odd pie and the defendants owned five pies odd. 
The plaintiffs obtained a decree on the 20th of September 1890, and the 
defendants appealed against that decree. The plaintiffs, without waiting 
for the disposal of the appeal, took out execution of the decree and caused 
the said lands to bo partitioned by a Commissioner deputed by the Court. 
After confirmation of the said partition, the plaintiffs obtained khas possess- 
ion of their partitioned share. Subsequently to the execution of the .pro- 
cess of delivery of possession, the decree of the Subordinate Court was set 
aside by the High Court on the 1st September 1891. The defendants then 
filed a petition to be put into the same position as they were in before the 
partition decree was made : the plaintiffs made objections to the petition, 
stating that they had settled all the lands with tenants, and that the 
defendants could realize the rent of their share from the tenants. The 
plaintiffs’ objections were disallowed, and they were ordered to put the 
defendants into exactly the same position as they were in before the parti* 
tion proceedings were instituted. 

From this order the plaintiffs appealed to the High Court. 

The Advocate-General (Sir Charles Paul) and Babu Jogesh ChundeT 
Roy, for the appellants. , 

Sir Griffith Evans, Mr. McNair, Mr. Geddes, and Babu Dwarkanatn 
Ckuckerbutty, for the respondents. 

The Advocate-General : — Restitution cannot be granted 
is an order for restitution in the decree. Thera is no decree L342J tha 
can be executed and there is no judgment-debtor. The decree 
exactly what you are to get. Section 583 of the Civil Procedure Lpo_ 

• Appeal from Order No. 334 of 1892, agaiost the orders of Babu AnunU 
Ghose, Subordinate Judge of Saran, dated 26th June, 136h July, and IStn an 
of August 1892. 
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says tbe benefit must be mentioned in the deoiae. The order for removal 
of the tenants is bad. Possession can be taken in two ways —by a regular 
suit for ejectment, by proclamation in execution of a decree. Here pro- 
clamation should be made that the defendants are the owners of a five-pie 
share in the 97 bighas of land. Tenants have been placed on the lands, 
and the defendants can get their five-pie share from the tenants. The 
plaintiffs had a right to put tenants on the land. What is the position 
of these tenants? Can they be turned out? If they are turned out they 
can come in again next day. Tbe Court ought not to stultify itself in 
that way. Execution may be given by proclamation, and the respondent 
ought not to have more. 

Sir Griffith Evans, for the respondents As regards the first point, 
namely, that restitution cannot bo granted unless there is an order for 
restitution in the decree, the whole of the authorities on the subject 
are collected under s. 583, in the annotated editions of the Civil 
Procedure Code. Under the authorities restitution can be granted on 
motion. The order for removal of the tenants is nob bad. We are enti- 
tled to be in as good a position as we were in before the partition decree 
was made — Rogers v. Comptoir d’ Bscompte de Paris (1). At present we are 
in a much worse position. The plaintiffs now are virtually the holders 
of the whole 16 annas, and they say our assignees will pay you part of 
the rent if you will let us hold the whole 16 annas. A man canno't place 
himself in a better position than he would have been in had the decree 

not been passed. The question is, are the respondents entitled to be put 

into the actual possession they had before the suit was brought or nob? 
It is admitted that the respondents are five-pie sharers and they should 
obtain possession of that share. 

The judgment of tbe Court (O'Kinealt and Ameer Ali. JJ.) was 
as follows : — 




This is an appeal from an order of the Subordinate Judge of Chupra 
dated the 25th of June 1892, whereby he directed that certain parties 
should get restitution and be entitled to ha pub [343] exactly in the 
same position they were in before the suit was brought. It appears that 
there are two classes of owners in this village— one of them. Mr Hodding 
has a five-pies odd share, and Rohni Singh and others are the owners of the 
15 annas odd pie share The owners of the 15 annas share brought a suit 
for partition of certain land against Hodding. That suit was decreed in 
the first Court, but on appeal, the suit was dismissed on the ground that 
no such suit would he. After the dismissal of the suit Hodding applied 
m the lower Court to be pub m the same position as he was in before the 
auib was brought. In the meantime the owners of the 15 annas odd had 
taken out execution of the decree for partition and settled tenants upon 
.t. Therefore when the question of restitution arose, it became necessa^ 

to decide what was the position of Hodding in regard to these tenant? 

The learned Advocate-General has argued that under s. 583 of the Code of 
Civil Procedure rastibut.OD cannot be granted, by motion, unless there is an 
order for restitution m the decree. So far as we are aware, that is a proposi 
to>n contrary to the settled practice of this Court and of the Bon^bay 
High Court, as well as of their Lordshipg of the Privy Council. Hodding 
has uo doubt a right to be put exactly in the same position in whirhe 
was before, and neither more nor less ; and therefore he is entitled to joint 

' (1) L.B. 3 P.O. 466. ^ 
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possession with the other owners ; and no title taken pendente lite can pre- 
vent him from removing a tenant if he was not found on the land before the 
partition ; or, in the words of s. 263, he is entitled to have possession deliver- 
ed over to him, or to such person as be appoints to receive delivery on bis 
behalf, and, if need be, by removing any person bound by the decree, who 
refuses to vacate the property. 

Now, we notice that in the Court below Hodding seems to have been 
under the impression that he has a right to cut the crops. We think no 
Court could accede to that. 

Then, it is argued by the learned Advocate-General that it would be 
useless to pass the order asked for, because, although even if we remove any 
person who may have taken title to their land since the restitution of the 
suit, their 15 annas zamindar will be entitled immediately afterwards to 
bring them in. It is argued on the other side that that cannot be so. The 
rights of owners of lands [344] held jointly have been practically settled 
by the Privy Council in the case of Watson dt Go. v. Ram Chand Dutt(l), 
and the subsequent case of Lachmeswar Singh v. Manowar Hossein (2), 
and whatever rights they possess according to law, of course they can 
claim. All we wish to say at present is that Hodding is entitled to get 
into joint possession with the 15 annas zamindar, and to remove such 
tenants as may refuse to vacate. We make no order as to costs. 

C- S. 'Appeal dismissed, 

21 C. 344. 

APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Ameer Alifi 


Mohun Pershad Narain Singh and another, through hi9 

FATHER AND GUARDIAN, LUCHMI PERSHAD NARAIN SINGH 

{Petitioners) v, Kishen Kishorb Narain Singh (Objector).* 

[5th July, 1893.] 


Hindu Law — Stfidhan—Milkila Law^Succession^Letters of adminisiration. 

The husband’s sister’s sods are preferential heirs to the busbaod’s pateroaf 
great-grandfather’s great-grandsons in the succession to stridhan property. 

In an application for letters of administration, held, on the evideoce, that the 
deceased left property to which administration could be granted without finally 
determining the title to such property. 


The petitioners applied to the District Judge of Mozufferpore for a 
grant to them of letters of administration to the estate of a lady named 
Punit Koer, who died at Mozufferpore on the 3rd of December 1890. 
They filed their application on the 19th of September 1891. In theif 
petition they stated that Punit Koer died, leaving the petitioners, her 
husband’s sister’s sons, her beirs to her stridhan under the Mitbila school 
of Hindu law. The petition farther set out that the deceased left her 
surviving one Malikrani Koer, her husband’s stepmother, and Awadb 
Behari Narain Singh, Janki Pershad Narain Singh, and Kishen Kishora 
Narain Singh, her husband's paternal great-grandfather’s great-grandsonsi 
and Kishen Buldeo Narain Singh, her brother’s son ; but the petition^ 

submitted that they were preferential heirs to the stridhan property, [34oJ 


• Appeal from Original Decree No. 97 of 1893, against the decree of W. H. 
Esq., District Judge of Tirhut, dated the 6th of April 1693. 

(1) 18 0. 10= 17 1. A. 110- (3) 19 0. ^63=19 1.A. 4 
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of which a list was set out, of the deceased. A caveat was entered on 
the 21st of September 1891 on behalf of Awadh Behari Narain Singh. 
Janki Pershad Narain Singh, and Kisben Kishore Narain Singh. The 
questions dealt with by the District Judge were two — 1st, was the pro- 
perty stridhan ? 2nd, if so, who were the heirs ? He decided that Punit 
Koer left no stridhan property, and that as she therefore had no estate, no 
administration could be given. Ho did not, however, decide the second 
point. 

The applicants then appealed to the High Court. 

Mr. W. C. Bonnerjee, Moulvi Mahomed Yusuff, Babu Golap Chundcr 
Sarkar, and Babu Okhoy Koomar Bannerjee, for the appellants. 

Sir GrijSith Evans, Babu Saroda Ghurn Milter, and Babu Degumber 
Chaiterjee, for the respondent. 

Babu Golap Chunder Sarkar : — In this case the parties are governed 
by the Mithila school of Hindu law, and according to the Mithila school 
a woman’s husband’s sister’s son is entitled to inherit her stridhan 
property in preference to the husband’s paternal great-grandfather’s great- 
grandsons in the male line. The rule laid down in the Mitakshara on 
the subject is that “ in default of a woman’s issue by the body her estate 
goes to her husband and his sapindas.” See Mitkashara, Chap. 11, s. XI, 
paragraphs 9 — 11. But the Vivadaratnakara, the authority for Mithila 
law, cites the text of Vrihaspati, which is not cited in the Mitakshara but 
is cited in the Viramibrodaya, p. 243, which enumerates by implication the 
sister’s son, the husband’s sister’s son, the husband’s brother’s son, the 
brother’s son, the son-in-law, and the husband’s younger brother as heirs 
to a woman’s property. Mayne baa misunderstood the meaning of the 
texts as regards the relations implied by it. The aforesaid relations 
enumerated in Vrihaspati's text are entitled to inherit in preference to 
those who come under the general terms “husband’s kinsmen” in the 
Mitakshara. See Sree Narain Bat v. Bhya Jha {l.Bachha Jha v. Jugmon 
Jha (2) Ran] it Singh v. Jagannath Prosad Gupta (3). 

Babu Saroda Churn Milter, for the respondent : — It is clear, on the 
evidence that the lady had no property which can be [346] characterised 
9 .S stridhan, therefore no administration ought to be granted, as there is no 
property to administer. The sapindas are nob postponed to the sister’s 
son and the husband’s sister’s son. The case of Bachha Jha v. Jugmon 
Jha (2) is opposed to the contention put forward on behalf of the appel- 
lants. Mayne treats the text of Vrihaspati quite difiFerenbly from the View 
of it taken by the other side. Mayne says that they do nob take in the 
order there stated. No authority is quoted to show that Mayne is 
wrong. Mayne’s Hindu Law, 5th ed., para. 623. 

Thejudgmentof the Court (O'Kinealt and Ameer Ali, JJ.) was 

as follows : — 

JUDGMENT. 


This is an appeal from the decision of the District Judge of Tirhut. 
refusing to grant letters of administration to the appellants 

The appellants state that Punit Koer, who died on the*3rd of Decem- 
ber 1890, at Mozufiferpore, had left moveable and immoveable property in 
the nature of stridhan, and appUed to be allowed to administer the estate 
In answer, it was stated that the lady left no property as stridhan, 
that the property was really her husband’s, who was the last full owner ; 

ID a Sel. Bep. (O.) 33 (N.) 39 (35j=6 I. D. (0.8.) 380. (2) 12 0. 348. 

(3) 13 G« 876* * 
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and even it she had any property, still the applicants, not being the nest 
heirs, ought not to get administration. 

On the case coming on before the Judge in the Court below, two 
points of the nature already stated were raised for decision — (1) Was tfie 
property stridkan^ (2) If so, who are the heirs? 

The Judge came to the conclusion that the lady had no siridhan, and 
as she had no estate, no administration could be given. He did not 
decide the second point. The facts of the case are as follows One Earn 
Gobind Singh held property jointly with others. In 1863, he applied for 
the partition of the property. The partition proceedings commenced in 
1864, and were completed in August 1866. Somewhere about November 
1864, he gave 19 gundas of Rajkhund and of Sarkband Bhitto to Punit 
Koer. That lady and Ram Gobind both applied for partition, and in the 
application Ram Gobind stated that be was all along in possession. The 
partition was made in March 1866, the usual papers showing the definite 
shares allotted to each were made out, and the parties [347] were placed in 
possession of their shares in the usual way. Sometime after Ram Gobind 
died. We do nob know the exact date, that is to say, whether it was in 
1868 or 1869. In 1877 the lady, who up to that time had been only 
entered in the hatwara register, and in the register in existence before 
1876 in the Collectorate, applied and had the estate of Sarkband, & 0 i, 
which formed the 19 gundas, registered in her name, she being described 
as the owner. In the same year she also applied and succeeded in having 
her name entered as owner of the property 1 anna 1 gunda, not by gift, as 
the 19 gundas, but by inheritance. Therefore, we find that, so far as the 
19 gundas are concerned, we have it stated, so far back as 1864, that she 
was in possession. It also appears that she was given possession underthe 
batwara ; and in the subsequent proceedings and dealings with the pro* 
party she is described as in possession ; so that up to 1890, that is, ford 
period of nearly 26 years, the ostensible title is in the lady, so far as the 
19 gundas are concerned. 

It has been argued on behalf of the respondent in this Court, that, 
although it is impossible to contest the fact that the lady was the 
ostensible owner of the property, still she was never in possession, 
and no gift was ever made to her ; and in support of that contention 
the evidence of a person who was at one time dewan is relied upon. He 


states that although the accounts were separate, the collections 

were joint ; and the property was in Ram Gobind's name. Again, there is 
an entry in her petition, filed in 1877, to get the registration of her name, 
that she obtained possession of the property on a certain date; and that 
date is undoubtedly the date of her husband's death. But if we read it m 
conjunction with the remarks under the llth head of that petition, it 
seems quite clear that she contended that she had been in possession on 
the date of the partition. On the other hand, there is the evidence of 
another individual who also was undoubtedly an officer under herhusbandi 
and of a ryot and a patwari. Their evidence goes to show that the lady 
had all along held these properties as separate and has dealt with tb®® 
as her own. It thus appears that for a long period the ostensible fat 0 
is in the lady. We think the respondent has not shown to us tha 
the estate comprising 19 gundas which she claimed to have receive 
[848] from her husband, so far back as 1864, did not really belong to 
as owner, but formed part of her husband’s estate. Moreover, it appcw 
from the schedule of the properties filed with the application, 
the moveables and ornaments must belong to the lady. Ram Gobmd 
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reasonable conclusion we can come to 
18 , that these ornaments and garments really did belong to the lady. 

conclusion, for the purooses of the 
present suit, that uhe lady has an estate bo administer, we wish carefully 
to guard ourselves from being understood bo attempt finally to determine 
either the nature or the extent of her estate. 

The next point raised is in regard to the right of being heir or suooas- 

1 “*® r“ u governed bv the 

Hindu law of the Mithila school. So far back as the vear 1812, in the 

case Sree Naram Rai v. Bhija Jha (1), the Pundits of the Sudder 
Dewany Adawlut gave their vyavasthas as follows Supposing that the 
Kani did not appoint Bhya Jha her adopted son, he would nob inherit her 
stndhan : the son of the mother’s brother not being one of the legal heirs 
to her peculiar property. If the Rani left a brother, sister, sister’s son hus- 
band 8 sister s son. husband’s brother’s son. brother's son or son in-law any 
such person IS entitled to succeed to the stridha 7 i. If she left none 
of these, Sn Naram and Lullub Narain, the nearest sapindas of her 
husband, are entitled bo her peculiar property as well as the Rajah’s 
estate. In dealing with the subject of " peculiar property” under the 
Mithila school of Hindu law in 1878. Mr. Justice Banerjee stated that 

afterthehusbandortheparenbs. the heirs would be those mentioned by 

Vribaspati. After them the order of succession would be the same as 
that according to theDravida school.” According to Vribaspati. on failure 
or heirs down to her husband, a woman’s property goes as provided in the 
following text . The mother s sister, the maternal uncle’s wife, the pater- 
nal uncle s wife, the father’s sister, the mother-in-law, and the wife of an 
elder brother, are prononuced similar to mothers. If they leave no issue 
of their body, nor daughter’s son. nor his son. then the sister’s son and the 
rest shall take their property.” By ’sisters’son and the rest” is meant those 
L349J persons who are m the same category as the sister’s son, thab^is to 
say, husbands brothers soOp husband's sister's son and others That 
seems also to have been the view taken by the Pundits in the ease of Sree 
Narain Rai v. Bhya Jha (l), and by Mr. Justice Banerjee in his Tagore 
Lectures of 1878, where he says that “the group of heirs given ?n Vrlhas 
pati s text, J e.. the sister s sen.’ the husband’s sister’s son,’ *e., are 
entitled to inherit ’Teen it is argued that whatever may have been the 
opinion up to 1878, still there is no direct decision upon the point. The 
question IS still open and It .3 further asserted that the case of Bachha 

Jfca v. /ttpnwn ,7*0(2) 13 entirely opposed to that opinion. According to 

that decision, the respondents argued that the mpindas are not post- 
poned to the sister s son and the husband’s sister’s son. But it sLms 
tons that that case is m no way antagonistic to the opinion, we have 

and^thf hush nd“ ‘he huabandTs b.-othor’s son 

and the busband s sisters son were the hnira Th • l. j 

out at P.354 of the report that, according to a bZ wMoh T o1 

some importance in the Mithila school, the sister’s son took the peculiar 

property ; what was decided in that case was not whether the class of 

sister s sons came before or after them, but whether the husband’s brothL’s 

son took prior to the sister’s son, both being of fchfl aama s 

find nothing in that judgment which could sunnnrf m class. We can 

Indeed, the case proceeded upon the assumob^on 

t ook before the husband’s mpindae. During t he disetssion If 'tfe'eaVe^ 

(1) 3 Sal. Rep. (O.) S3 (N.) 39 (84J=6 I. D. (0.8.) 380. 
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was asked whether the busbaod’s brother’s son or the sapindas took first. 
It was not controverted that in that case the husband’s brother’s son 
would succeed. 

Looking, therefore, to the circumstances of the case, we think we 
ought to allow this appeal. The decision of the lower Court must accord- 
ingly be set aside ; and we direct that letters of administration do issue to 
the applicant, upon his putting in the usual security to the satisfaction of 
the lower Court. 

The appellants are entitled to costs. 

C. s. Appeal alloived. 


21 C. 350. 

[350] APPELLATE CIVIL. 

Before Mr. Justice Beverley and Mr. Justice Hill. 

PULIN Chandra Boy {Plaintiff) v. Akbar Hossbin {Defendant,)* 

[12th December, 1893.] 


Public Demands Recovery Act (Bengal Act VII of 1880), s. 2-^Bengal Act Vil of 1868, 
s. 8 — Certificate of sale — Evidence of sufficiency ofserviee ojnoticeof sale—Consl/fMC- 
lion of Act. 

Section 2 of the Public Demands Recovery Act (Bengal Aot VII of 1880), which 
enacts that that “Act, so far as is consistent, with the tenor thereof, stall be 
construed as one with Act XI of 1859 and Bengal Act Vll of 1868.” does dot 
extend the effect of s. 8 of Bengal Aot VII o! 1868 to a sale certificate gtanW 
under s. 19 of Bengal Act VII of 1880, so as to make such a certificate conola- 
sive evidence of the sufficiency of the service of the notices of sale under the last- 
named Aot (1). 


[Appr., 26 C. 414 (F.B.); R.. 2 C.W.N. 363 (366).] 

The defendant was the owner of 152 bighas 3 cofctahs 10 gundas of 
lakhiraj land in mouzah Paradaha, and having failed to pay the road and 
public works cesses on the land, a certificate was, on the 19th Febru^ 
1889, filed for the recovery of the cesses due, and on 3rd March a notiM 
was issued against him under s- 10 of the Bengal Aot VII of 1880, the 
Public Demands BecoveryAct: and whilst the lands were under attach- 
ment, on the llth March 1889, the defendant sold by a kohala of tha 
date to the plaintiff 38 bighas cottahs of the said land for Bs. 166, on 
the condition that if the sale became void from any cause, the plaintiB 
should get back the purchase money with interest. The IcQhalav^ 
registered on the llth July 1889, but the plaintiff never got possession 
of the land sold to him under it. On the 15th August, after 
the usual notice of sale, the defendant's land was sold by the CoUeo 
and purchased for Bs. 250 by third [351] persons who were pn 
possession. After deduction of the sum due for cesses, a balance remni^ — 

• Appeal from Appellate Decree No. 609 of 1892, ^he decree of 

Esq.. Officiating Judge of Mursbidabad, dated the 13th of January 1892, mo ^ 

decree of Babu Debendra Ohaudra Mukerjee, Munsif of Berhampur, dated 
August 1891. 

21 C. 330 N. 

(1) lo Bhola Nath Maitiv. Afi/iomcl, Appeal from Appalla^ Hwtf 

985 of 1892, decided ou Srd January 1994 by TbbVBLY.vn and BanBRJBB. ^ 
held that s. 8 of Bengal Act VII of 1868 did not apply to a certificate 
8. 7 of Bengal Aot VII of 1880. but only to the two desoriptions of oar^w 
tioned in the former section*— Bep. NoU. [This case is referred to in 
414 (F.B.).] 
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of Bs. 208-12-8, whiob wasdrawa from the Colleotorate by the defendant. 
The sale to the plaintiff having bean made whilst the lands were under 
attachment by the GoUector wa^ invalid, and he was unable to recover the 
land he had bought. He therefore, alleging fraud by the defendant, in 
knowing of the attachment and selling the land concealing his knowledge, 
sued for the recovery of his purchase money, R-». 166. and interest, 
Ks. 38*3, and for cancellation of the kobala. The defendant denied the 
fraud, and alleged that the plaintiff’s loss, if any, had been caused by bis 
own lacbes, as he might have protected the land from sale, but had not 
done so. 

The Munsif gave a decree for the plaintiff's claim in full, but on appeal 
by the defendant the amount of the decree was reduced to Rs. 53-4-6. 
The .Judge found that the defendant had not been shown to have acted 
fraudulently, and that the sale under the certificate was vitiated by there 
not having been due service of notice on the defendant. He held, there- 
fore, that the kobala could not he set aside, but that the plaintiff was 
entitled to a share of the sale proceeds drawn out by the defendant, and 
this share was the amount decreed. 

From this decision the plaintiff appealed to the High Court. 

Babu Saroda Gharan Mitter, for the appellant. 

Moulvie Serajul Islam, for the respondent. 

The judgment of the Court, (Bbvbrlby and Hill. J.J.) was as 
follows : — 

.JUDGMENT. 

This was a suit for the cancellation of a deed of sale of certain im- 
moveable property executed by the defendant to the plaintiff and for the 
recovery of the purchase money. 

The defendant, it appears, was the owner of 152 bigbas 3 cottahs 
and 10 gundas of lakhiraj land in mouzah Baradaha, and at the 
beginning of the year 1889 was in arrears in respect of the road cess 
assessed thereon to the amount of Rs. 41. On the 19tb February 
1889 a certificate for the recovery of those arrears was filed in the office 
of the GoUector pursuant to the provisions of Bengal Act VII of 1880, 
and on the 3rd March this [352] was followed by the issue of a notice from 
the Collector’s office to the defendant under the provisions of s. 10 of the 
Act. On the 11th March the defendant conveyed to the plaintiff by a 
deed of sale of that date 38 bighas 9^ cottahs out of this property for 
Rs, 166, and by the deed it was agreed, inter alia, “ that if the sale of the 
property hereby sold be not on any account valid, I " (that is, the defend- 
ant) “ shall pay back the whole of the consideration money with inter- 
est.” The purchase money was paid in due course, and on the llth 
July 1889 the deed of sale was registered. On the 15th August the whole 
of the defendant’s 152 bighas was sold under the certificate for a sum of 
Rs. 250 to a third party, to whom in due course a sale certificate was 
granted, and, on the 25bh October following, the surolus proceeds of the 
sale, amounting after the deduction of the Government demand to 
Rs. 208-12-8. were withdrawn by the defendant from the Colleotorate. 
The plaintiff, who is the appellant before us, oontends that under these 
circumstances he is entitled to recover back from the defendant the sum 
of Rs. 166 paid by him as the consideration for the sale of the llth March 
and also to have that sale cancelled. ' 

In the Court of first instance, where the plaintiff obtained the reUef 
sought, as well as in the lower appeUate Court, he grounded his claim in. 
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a measuLe upon the alleged fraud of bbe defeudaut in coucealiag from 
him the circumstances of the property at the time of the sale. With this' 
view of the case, however, we are not now concerned. The learned Dis* 
tricb Judge has found against the plaintiff on the issue of fraud, and the 
question of the efifecc of the certificate proceedings upon the competency of 
the defendant to dispose of his property to the plaintiff is the only matter 
which now arises for determination. 

In reference to this question the learned Judge has found that the 
notice issued under s. 10 of Bengal Act VII of 1880 never came to the 
knowledge of the defendant, and tliat in other respects the service was 
defective ; and that in consequence it was not sufiQcient in law to carry 
with it the effects flowing from an attachment when the order baa been 
duly intimated to the judgment-debtor under the provisions of s. 276 of 
the Code of Civil Procedure. He has accordingly held that the sale to 
the plaintiff was a good and valid sale, and has reversed the decree of the 
Court [353] of first instance in so far as it directed the cancellation of the 
sale and reduced the amount recoverable by the plaintiff to a share of 
the surplus proceeds of the Collecborate sale proportionate to his share of 
the property sold thereunder. 

From this decree the plaintiff has appealed to this Court : and it has 
been urged on his behalf that the learned Judge was precluded by s. 8 of 
Bengal Act VII of 1868 from inquiring into the sufi&ciency of the service 
of the notice under s. 10 of the Act of 1880 upon the defendant, but was 
bound under the former section to treat the certificate of sale geanted to 
the purchaser at the Collectoratesale as conclusive proof that that notice 
was duly served, and to find as a consequence that the plaintiff’s purchase 
was void. It was further contended that the learned Judge ought, in any 
event, to have given the plaintiff a deoree for an amount proportionate to 
his interest in the property in the gross sal© proceeds of the Colleotorate 
sale as distinguished from the surplus sale-proceeds, the vendor being 
liable, under s. 55 of the Transfer of Property Act, to pay all public 
charges accrued due in respect of the property up to the date of the sale. 

With the former of these contentions we are unable to agree. B 
true that by s. 2 of the Act of 1880, it is provided that that Act shall, so far 
as is consistent with the tenor thereof, “ be construed as one with Act XI 
of 1859 and Bengal Act VII of 1868. But the operation of s. 8 of tbo 
Act of 1868 is confiued in express language to certificates of title given 
under s. 28 of Act XI of 1859 and s. 11 of the Act of 1868, while thn 
certificate in the present instance was granted under the provisions of s. 1“ 
of Bengal Act VII of 1880 ; in other words, under the Code of Civil Proce- 
dure, and however complete the union created between the enactments in 
question by s. 2 of the last-mentioned Act, we think an interpretation of 
that section which would extend the effect of s. 8 of the Act of 
sale certificates granted under s. 19 of the Act of 1880, is not permissibly 

In our opinion, therefore, it was open to the learned Judge to go into 
the question of the due service of the notice upon the defendant, and wa 
agree with him in tbiuking that it was not a good service and that it was 
ineffectual in law to affect the validity of the sale to the plaintiff. 

[354] It comes to this, then, that the plaintiff’s property . 

under the '‘certificate proceedings” to a third party, and that the 

the sale have found their way into the defendant’s hands. The plaintiff a 
chosen to affirm that sale, and what he is in our opinion entitled to, is 
recover from the defendant the proceeds of the sale which have com® 
the bands ofi the latter) that is to say, a sum bearing to the Ks- 
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realized by the sale of the whole property under the certificate the propor- 
tion borne by 3S bighas 9^ cottahs to 152 bigbas 3 cottabs and ^ chittack, 
and we decree accordingly. The liability for arrears of road cess was, in our 
opinion, personal to tbe defendants alone. Under all the circumstances 
of tbe case, we think it unnecessary to make any order as to costs. 

.T.v. w. Decree I'aried. 
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Before Mr. Justice Mocpherson and Mr. Justice Banerjec. 


Mahomed Azhar {Plaintiff) v. Ra.i Chunder Roy and others 

{Defendants).* [2203 June, 1893.1 

Sale for arrears of revenue — Sm*C to set aside sale— Notice of sale, piiblicnti&ti of — Act XI 
0/1059, ss. 5 and 7. 


Where it ^'ras contended that a sale under Act XI of 1859 was bad on tbe 
ground that the notices prescribed by ss. 5 and 7 of that Act were not published, 
held, that there being no subsisting attachment on the property at the time it 
was sold, amission to issue notice under s. 5 did not vitiate the sale. 

Held that, in the absence of proof that the plaintiff bad sustained substantial 
injury on account of the omission to issue notice under s. 7. such omission did 
not invalidate tbe sale. 

{F., 20.L.J. 325 = 10 C.W.N. 137 ; R-. 30 C. 1 (7) = 6C.W.N. 688.] 

The plaintiff in fcbia case sued to set aside a revenue sale, and re- 
cover possession of a share in a khariji taluk. The taluk was divided 
into two shares, one of 13 annas 8 gundas 3 cowries, and the other of 
2 annas 11 gundas 1 cowri, and of these separate shares separate accounts 
were kept in tbe Collector’s towji. The plaintiff was owner of 5 annas of 
the 13 annas 8 gundas 3 cowries share in tbe payment of the revenue of 
which default was made in January 1889, aod the estate was sold by the 
Collector on 21st March 1889 under Act XI of 1859. 

[358] The defendants were tbe owners of tbe remaining 8 annas 8 
gundas 3 cowries of the share of 13 annas 8 gundas 3 cowries sold. The 
Secretary of State was also made a party defendant to the suit 

The plaintiff applied to the Commissioner of Dacca to sot aside the 
sale under s. 33 of Act XI of 1859, but the application was refused. 

Tbe plaintiff sought by suit to set aside tbe sale on various grounds, 
those material to this report being that the notices required by the law 
(ss. 6 and 7 of Act XI of 1859) were not duly published, and that tbe estate 
was under attachment by order of a Civil Court at the time of tbe sale; 
that there was fraud bytbe defendants in the matter of the sale ; and that 
consequently tbe property fetched an inadequate price by which the plaint- 
iff sustained substantial injury. 

Tbe facts relating to the attachment which it was alleged subsisted on 
the estate at tbe time of sale are stated in the judgment of the High Court. 

The Subordinate Judge held that the sale notices were duly served ; 
that there was no subsisting attachment at tbe time of sale; and that no 
fraud had been established, and refused to set aside the sale. 

From this decision the plaintiff appealed to the High Court 
Dr. Troyluckya Nath Mitter, Moulvi Serajul Islam, Babu Joy Gopal 
Ohose, and Moulvi Shamsul Hilda, for tbe appellant. 


Appeal tromOri^nal Deorea No. 261 of 1891, against tbe decree of Babu 
Gbosal, Subordinate Judge of Mymeoaingh, dated the 24th of June 1891 
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Dr. Hash Behari Ghose and Babu Jogesh Chioider Roy. lot the res- 
pondents. 

Dr. Troyltickya Nath Hitter : — In this case the property sold was 
under attachment, and it is admitted that the provisions of s. 5, Act XI of 
1859, were not complied with. That by itself makes the sale bad. The ruling 
in Bunwarz Ball Sahu v. Mohabir Persad Singh (1) is very clear on the 
point, that non-compliance with the provisions of s. 5, Act XI of 1859, is 
an irregularity — Gobind Ball Roy v. Biprodas Boy (2). The effect of the 
order striking off the execution proceedings was not to remove the attach- 
ment. The appellate Court could not, and did not, set aside the decree 
so far as it affected the debtor, who did not apply [356] to have the decree 
set aside. Notices were not served under s. 7 of the Act, which also 
makes the sale bad, and also taking into consideration that the price 
fetched was wholly inadequate, the sale should be set aside. 

Babu Jogesh Chunder Roy, for the respondents : — Omission to serve 
notices under s. 5 was an irregularity, and under s. 33 of Act XI of 1859, 
it ought to have been made a ground of appeal before the Gommissiooer. 
When the case of Bumoari Ball Sahu v. Mohabir Persad Singh (1) was 
before the High Court, it was remanded for the trial of the issue “whether 
there was substantial injury owing bo the non-compliance with the provi- 
sions of s. 5,” and the Judges would nob have remanded the case if they 
considered the nun-compliaoce with the provisions of s. 5 was in itself an 
illegality which vitiated the sale. Tbecaseof Gobind Ball Roy v. Biprodas 
Roy{^) is based on the Full Bench case Bala Mobaruk Bal v. The Secretary 
of State for India in Council (3). But the Full Bench case is only an 
authority so far as non-compliance with the provisions of s. 6, Act XI 
of 1859, is (joncerned. It does not lay down that non-complianoe 
with the provisions of s. 5 is an irregularity. It would be difficolt 
to say what is an irregularity and what is an illegality. The effect 
of the orders striking off the execution proceediogs was bo remove the 
attachment, inasmuch as the entire decree was set aside, and there be- 
ing no subsisting decree, the attachment was at an end — Puddomonee 
Dossee v. Roy Muthooranath Chowdhry U). The omission to serve noti^ 
under s. 7 is not an irregularity for which a sale could be set aside ; the 
object of such notice was merely to prevent the ryots from paying rent to 
the defaulter, and it could not be possibly urged that there was 
tial injury owing bo the tenants not receiving the notice, see Oobina 
Ghundra Gangopadhya v. Sherajunnissa Bibi (5). 

The judgment of the Court (Macpherson and BaneRJBE, JJ.)t wftS 
as follows : — 


JUDGMENT. 

The plaintiff is the proprietor of a five-anna share of the estate 
red to in the plaint. On the 2l8t March 1889, a 13 ^ 

8 gundas 3 cowris share of that estate, including the ^ ® 

share, was sold by the Collector for arrears of revenue under 0P 
visions of Act XI of 1859. This suit is brought to sat aside jn 
sale on the ground of the various illegalities or irregularities se 

the plaint. ‘iiatfal- 

The Subordinate Judge has dismissed the suit, holding that no lU 

ity or irregularity has been proved. 


(1) 12 B.L.R. 297 = 1 1, A. 89. 

(4) 12 B,L.R. 411 = 20 W.R. 133. 


( 2 ) 

( 6 ) 
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It is now contended that the sale is bad on the ground that the notices 
prescribed by sa. 5 and 7 of Act XI of 1859 were not published, and 
this is the only ground which we neeii consider. Section 5 of Act XI of 
1859 orovides that no estate and no share or interest in any estate shall 
be sold for the recovery of arrears if such estate is under attachment by 
order of any judicial authority or managed by the Collector in accordance 
with such order, unless the special notification provided by thr,t section has 
been published. 

Section 7 provides for a prohibitory notice on the ryots and tenants 
of the estate in default, forbidding them to pay rent to the defaulting 
proprietor after the day fixed for the last day of payment. It is conced* 
ed that no notice under s. 5 was published, and that the estate had 
been attached but it is contended tnat the attachment was not sub- 
sisting at the time when the arrear became due and when the estate was 
sold; and that it is necessary.as it undoubtedly is. in order to bring that 
section into operation, that the attachment should be a subsisting one. 

The facts in connection with the attachment, which was effected in 
November 1886, are these On the 14th December 1881, Ram Ganga 
Saha obtained a decree for a sum of money due on a mortgage bond 
against some of the defaulting proprietors. That decree was ex parte as 
regards some only of the defendants in the suit, and it declared that the 
money was a charge on the mortgaged property. In August 1886, the 
decree-holder took out execution of the decree, and in October of the same 
year, while the execution proceedings were pending, Mahomed Maxahar, 
one of the judgment-debtors, objected to the execution on the ground 
that the decree against him was ex parte, and that he was not hound 
by it. The Judge on his anpeal set aside the ex parte decree as 
against him at least, and directed a new trial. The case was re- 
heard, but it is not clear whether the re-hearing was intended bo 
[ 358 ] affect Mahomed Maxahar only, or all the defendants in the suit. 
But, howevarthat may be, on the 17tb December 1887, the Munsif made 
a fresh decree as against all the defendants ; and this decree practically 
superseded the decree which bad been originally made. It was a decree 
for a different sum of money, and it directed that tbe mortgaged property 
should be sold in satisfaction of the decree if tbe amount was not paid 
witbin two months from the date on which tbe decree was signed. In 
January 1887, tbe Munsif before whom the execution proceedings were 
pending, made this order ; “ The appellate Court has reversed the lower 

Court’s decree and has ordered the trial of the case. The execution pro- 
ceedings may therefore be stopped. Case struck off.” 

We think that tbe Subordinate Judge was quite right in holding that 
tbe attachment ceased to have effect. Whether tbe Court was right or 
wrong in making a fresh decree as against all the defendants, the fact re- 
mains that it did do so, and no further proceedings were taken by the 
decree-holder in connection with tbe execution case which was struck off 
in January 1887. In tbe case of Puddomonee Dosseev. Roy Muthooranath 
Chowdhry (1) tbe Judicial Committee of Her Majesty’s Privy Council 
considered the effect upon an attachment of the striking off of the execution 
case in which that attachment had been made, and came to the conclusion 
that no hard-and-fast rule could be laid down, and that each case must be 
dealt with by itself. Here we have no doubt*that it was the intention of 
the Court that tbe execution proceedings should cease altogether pending 
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fche retrial of the case, and that also from the circumstances must have 
been the impression of fche decree-holder. Taking into consideration, 
fchen, the circumsfcance fchafcfche case was struck off on fche ground thafc fche 
execution could not proceed, that a new decree which practically superseded 
the old decree was naade, and thafc that decree contained a direction 
for the sale of the property, a direction which rendered any further 
proceedings under tne attachment unnecessary, we think it is clear 
that the Subordinate Judge has come to a right conclusion in hold- 
ing that there was no subsisting attachment on this property. In 
this view it is unnecessary for us to consider whether fche omission to com- 
ply vvith the provisions of s. 5 of Act XI of 1859 was an [399] illegality 
or irregularity. In fche case of Gcbind Lai Roy v. Biprodas Roy (1) 
decided by a Division Bench of this Court, it was held to be an illegality. 
In the earlier case of BunwariLall Sahu v. Mohabir Persad Singh (2), 
which eventually went before the Judicial Committee of Her Majesty’s 
Privy CouDcil, the omission to serve a notice under s. 5 was treated as an 
irregularity only. The v^uestion whether it was an irregularity or illegality 
does not appear to have been raised before the Judicial Committee, whose 
decision turned upon fche construction to be put udoq fche following words 
of s. 5 : arrears of estates under attachment by order of any judicial 
authority or managed by fche Collector in accordance with such order." 

As regards fche notice under s. 7 there is a conflict of evidence asfco 
whether this notice was or was not issued. VVe think that the question 
is immaterial, because the plaintitf has failed to Drove what he was 
bound to prove under s. 33 of fche Act, namely, thafc in consequence of 
the irregularity he has sustained substantial injury. Some evidence 
has been given and is unrebutted, that fche property was sold for 
less than its real value ; and there is no evidence to connect the 
inadequacy of price with the irregularity complained of under s. 7, and, 
as observed in fche case of Gobind Chundra Gangopadkya v. Sherajun- 
nissa Bzbi 13). no injury could have resulted to fche judgment-debtor 
from fche omission to serve fche notice prescribed by thafc section ; fche only 
object and effect of such a notice being to prevent the tenants from paying 
rent to fche defaulting proprietors. We think, therefore, thafc the appeal 
fails on the only grounds advanced before us. 

Wo would say a word in connection with the inadequacy of price 
complained of by the appellant. We are not at all satisfied that this 
inadequacy was in any way attributable to any irregularity in publishing 
or conducting fche sale. It apnears that in February 1887, OmdaBewa Bibi 
obtained a decree against fche present appellant and some of the co-sharers 
for possession of an eight-anna share in this estate after foreclosure of & 

mortgage. It is [360] quite possible that this decree was a collusive one 

obtained in order to pub fche property beyond fche reach of creditors ; but 
whether it was collusive or otherwise, fche effect on intending purohasere 
might very well be to prevent them from bidding anything approaching 
fche real value of the property. The estate was sold subject to all existing 
encumbrances, and even if fche purchaser considered that he was in a posi- 
tion to get that decree sot aside, he purchased the property knowing almos 
to a certainty that he purchased it subject to a law suit. 

There is one other point, and that is as to the costs which the lower 
Court allowed to fche defenfiants. Five sets of costs were allowed. Cne 
of them was in favour of the Secretary of State, and with th at we thin 

(1) 17 C. 398. (2) 12 B.L.R. 297=1 I. A. 89. (3) 13 O.L.U. 1* 
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thoro is no ground lor our interferenca. The remaining (our set'? have 1893 
been allowed to different, defendants who had pub in an appearance by JON^2i. 
different pleaders, but their defence was substantially the same. Wa Apppi.. 
think that there was no occasion for the Court bo allow these defendants 
separate costs amounting in all to a very considerable sum. The amount L.atb 
awarded in the lower Court as the coses of the Secretary of state will QlviL. 
stand, bub the decree, in so far as it allows the sum of Rs. 300 bo costs of 
the remaining four sets of defendants as pleaders’ fees, will bo set aside, 
and in substitution of that sum we allow a total sum of Rs. 600 for plead- 
ers’ fees which will be devided equally between them. 

As regards the costs in this Court, the respondents who have aopeared 

■will get one set of costs. 

^ Appeal dismissed. 


2t C. 360. 

APPELLATE CIVIL. 

Before Mr. Justice Maepherson and Mr. Justice Banerjee. 


\ZIMUDDIN Patwari {Plaintiff) 0. The Secretary of 
State FOR India in Council and others {Defendants). 

[13th July, 1893.] 


hr rrrrears of recenuc-SunseL La.o-Be.^al Act VII o/ 1S88. s. U-Beoe,rue Sato 
Mci.Yi-o/ 1959), S. 6. 

Section n of Bengal Act VII of 1861 makes the Sunset Law ae enacted in a. 6 
Aft XI ot 1859 applicable to sales of tenures under the former [361] Act. 
The refusal therefore of the Collector to accept payment of the amount due 
oihan tendered after sunset on the latest day for payment does not make the 
sale under Bengal Act VII of 186H illegal. 

TP.. 2 C.L.J 325 = 10 C.W.N. 137 1 R. 30 C. 1 = 6 C.W.N. 688 ; 31 C, 1036 (1038).] 


THE plaintiff was the owner of a lO-annas share, and the defendants 
■Nlnq 6 to 16 were the owners of the remaining 6-annas share in a certain 
JinwjLx situated in the Collecborate of Noakhali. For the realisation of 
fliim of Rs. 26-7-6 as rent of the said howla due to Government for 
the instalment of the 28bb September 1890. the said hotvla was pub up bo 
nnHoa sale in the Noakhali Collecborate on the 10th of January 1891, 
according to the provisions of Act XI of 1859. Before the sale, the plaint- 
'tf tendered the amount of revenue or rent in arrear, but the Collector 
refused to bake it. The defendant No. 2 purchased the said howla at t he 
sale for Rs. 1,100, and after his purchase he sold a portion of it 
to the defendants Nos. 3, 4 and 5. The plaintiff then applied to the 
Commissioner of the district to set aside the sale, but the application was 
reiected on the 21sb April 1891. The sale was confirmed on the 9bh of 
mW 1891. and the defendant No. 2 obtained possession of the hotola land 
ihrouBb the Revenue Court on the 4th of July 1891. 

The plaintiff then instituted this suit in the District Judge’s Court 
{ Noakhali against the Secretary of State, and the defendants Nos. 2, 3, 
4 and 5, and added his co-sharers as defendants, to have the sale set aside, 
on the ground that all the incidental proceedings of the sale were illegal 
and irregular ; that no notice or notification was served ; and that in conse- 
/iiionce the property fetched an inadequate price. 

• Appeal from Original Decree No. 158 oM892, against the decree of W.H.M. 
Gan Distciot Judge of Noakhali, dated the 30th of March 1893. 
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or t*iafc there was qo irregularity in publishing 

Ju^l3. the sale, and that the piaintiSf had no right to have thl 

^PPEL Tj' * 

DATF n the plaintiff appealed to the High Court. 

nr Jir Debcndta Nath Mukerjee. 

C^L. and Babu Madhahanund Bijsack, for the appellant. 

31 C. 360. Mout\^^.rnffr 7 Banerjee, Babu Bam Charan Hitter, 

Moulvi Serajul Islam, for the respondents. 

Babu Dwarka Nath Ghuckerbutty .—The sale was for the arrears, nob 
ot an estate, bub of a small howla held by the plaintiff under [362] the 
Government as zemindar of khasmehal: therefore tbe provisions of Act 

^ f , * 3.pply. The demaud of the Government for the 

place comes within the purview of s. 7, 

of iiftn Demands Recovery Act. Bengal Act VII 

of 1880 , therefore the sale ought to have taken place under that Act. 

Even conceding that s. 11 of Bengal Act VII of 1868 covers the case. 

e provisions of Bengal Act VII of 1880, which provides procedure- 
more beneficial to the debtor, ought to have been adopted. If the 
provisions of Bengal Act VII of 1880 were applicable, the CoUector 
bad no right to refuse bo accept tbe arrears tendered before the sale, and, 
therefore, the sale was without jurisdiction. Then even assuming that s. 11 
of f Act VIZ of 1868 governed the procedure, it does nob make s. 6 of 

VTT # iQco ^ entirety, because s. 11 of Bengal Act 

the Collector bo whom such revenue is payable may 
cause the tenure to be sold in the manner and subject to tbe provisions 
in and by tbe said Act XI of 1859. ’’ This only shows that the procedure 
ot the sale was to be governed by the provisions of Act XI of 1859. and 
the provisions as to the power of the Collector to refuse to accept the 
arrears after sunset on the last day as contained in s. 6 of Act XI of 1859 
do not apply to a sale under s. 11 of Bengal Act VII of 1868. It is clear 

tbat the notification provided by law has not been pub^ 

A f vrr*' a case is not covered by tbe provisions of s. 8 of Bengal 

0 VII of 1868, which only cures tbe defect in the manner of tbe publ- 
ication : it was not intended to cover a case of no publication — BalMokoond 

7 ^- '^^^B<‘dhun Roy (1). Lala Mobaruk Lai v. Secretary of State for 

India in Council (2), and Sadhusaran Singh v. Panchdeo Lai (3). 

The inadequacy in tbe price fetched was due to the non- publication 
of the necessary notification. 

Babu Hem Chunder Benerjee : — The case is covered by the express 
language of s. II of Bengal Act VII of 1 868 : s. 2 of Act VII of 1880 leaves 
it entirely to the discretion of the Collector to apply the provisions of 
Bengal Act VII of 1880 or nob. The sale [363] took place under the 
provisions of s. 11 of Bengal Act VII of 1868 ; and the irregularities com- 
plained of, if any, are cured by the provisions of s. 8 of Bengal Act VII of 
1868. There was no inadequacy of price, as the learned Judge finds that 
the properties are liable to the action of the adjacent river. 

Babu Dwarka Nath Ghuckerbutty replied. 

The judgment of the Court CMacphbrson and BAN’iBJEE, JJ.) was 
as follows : — 

JUDGMENT. 

The plaintiff, who is the appellant in this Court, was part owner of 
a tenure a ppertaining to a Government khas mehal. Th e tenure was sol^ 

(1) 9 C. 271. (2) 11 G. 200. (3) 1*0. 1. 
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by the Collector for arrears of revenue, and was purchased the second 
and third defendants in this suit, who subsequently disposed oi 
of their interest to the other defendants. The ob]ect of this suit is to set 

aside the sale and to recover possession of the property sold, ^ 

fha.f fhftsale was illegal and that it was also irregular, and that in oonse 
nutce orthe irreXities it had been sold for a great dea less than its 

real value. The lower Court dismissed the suit, holding that the alleg 
• loG not Di*ov0d a^ndtha^b bho ssilo was DOb illcgtii. 

It the sale the plaintiff offered to deposit the 

It appea arrear. but that the Collector refused to 

t^e“if °IU 3 argued that the sale was illegal because the Collector had 
to alorlty to r^se to receive the money ; and that the money havng 

^hfvdi^ity oF this contention depends upon the questmn whether 

fhfl Sunset Law applies to the sale of tenures. It is contended in the first 
the bunsec uaw app provisions of 

o7i 859 and VII of ?868. but under the Publm 

^^. 1 . TWoterv Act For that contention we think there is no ground. 

Demands ^covery Act^ was not. .s a matter of fact, held under Bengal 

aUViI of 1880. and also that it was not regarded by the plaintiff as a 

that* Act The irregularities and illegalities charged in the 
;Wn“ are those which would a?ise iu connection wUh a sale held under 

the Bev®m.6 Sale Law. 

ru .1 of tenures e. 11 of Bengal Act VII of 1868, which .3 the seot.on 
the sale of ® whenever any revenue nayable to Government 

applicable, enacts that^^ 

IFtert^day of payment fixed in the manner prescribed in s. 3 of the said 
latest day P Y Collector to whom such revenue is payable ma> 

to be affixed such notioes as are mentioned in 3. 5 of the 
A«f XT of 1859 and may thereupon cause such tenure to be s^d 
L'thflnner anfsab^ct and by the said Act XI 

nf 1859 provided for the sale of estates for the recovery of arrears of 
of subsequent provisions of that rection are modifications of 

revenu - g^g . QQQUQQtion with sales held under the 

Lc^ XI of 1859 prescribes the procedure to be 

followed in notifying a sale, and directs that ' except as hereinafter P^ovid- 
id rifestates or sLres of estates so specified shall, on the day notified 
for qale or on the day or days following, be put up to public auction by and 
fhfl nresence of the Collector or other officer as aforesaid, and shall be 
Lold fco^the highest bidder. And no payment or tender of payment made 
Star sunset of the said latest day of payment shall bar or ^terfere with 
?u alo flifcher at the time of sale or after its conclusion. We feel com- 
fo hold although somewhat unwillingly, that the contention of the 
fails and that the Sunset Law does, and was intended to, 
frt fha sale of tenures. There seems to be no way of getting out of 
fhfl direct terms of the section, or of holding that, although the sale is to 
RaM in the manner and subject to the provisions contained in '.among 
other seocions, a. 6. Act XI of 1859. the provision relating to payment or 
?indflr of payment after sunset of the latest day of payment should not 
*^nlv In the lower Court the appellant adduced a good deal of evidence 
tSqhow that the notice, which, according to the provisions of s. 7 of Act 
XT of 1859 ought to have been served in the Mofussil, was not served* 
The evidence has been read to us, and we should not feel disposed to hold 
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^nnpil ^ ^ however that may be, we think that the 

f W Ih ^ precluded by s. 8 of Bengal Act VII [365] of 1868 from proving 

- that section makes the certi- 
Puidfin^I ; f the provisions of the Sxle Law conclusive 

k fk 'j purchaser that all notices io or by this Act or 

by the said Act XI of 1859 required to be served or costed have been duly 

’ cM—Sadhusaran Singh v. Panchdeo 

. ^Yokoond Lai v. Jirjudhun Roy (2). Lola Mobarnk Lai v. 
^ e ary of State, for India in Coxincil (3) — do not help the appeliant in 
his contention that that section does not apply to notices under's. 7. 

A no er difficulty in the appellant's way is, that, even assuming that 
e no ice undei s. 7 was not served, and that the price realized was not 
price of the property, there is nothing to connect the inadequacy 
k’A. 4 ' ^ irregularity. Prima facie, an omission to serve a notice, for- 

DiddiDg ryots and under-tenants fco pay rent to the defaulting proprietor 
a ^er e ast day of payment would not in any way affect the price which 
intending bidders would offer for the property. 

t was lastly contended that the Collector ought to have proceeded 
under the provisions of Bengal Act VII of 1880, and not under the pro- 
Visions 01 Bengal Act VII of 1868, as when the choice of two procedures 
T*'^®*^* that which is most favourable to the debtor ought to be adopted, 
i 1\??T f answer fco point to the provisions of 8, 2 of Bengal 

‘ c , 1880, which says that the powers given by this Act shall be 

eemed to be in addition to, and not in derogation of, powers conferred 
y any Act now being in force for the recovery of any due, debt, or 
demand to which the provisions of this Act are applicable.” 

Ibe appeal fails on all the grounds which have been taken before us, 
and must be dismissed with costs. 

This judgment will also govern appeal No. 162 of 1892. 

Appeal dismissed. 


c. .s. 


21 C. 366 (P.C.) = 2I I.A. 1 = 6 Sar. P.C.J. 383. 

[366] PRIVY COUNCIL. 

Present : 

Lords Hobhoiise MacnagHten and Morris and Sir R. Couch. 
[On appeal from the High Court at Calcutta.] 


Ganga Pershad Sahu (Plainti^) v. THE Land Mortgage 
Bank {Defendant) . [8th November; 1893.] 

Mortgage — Sale of mortgaged property ^Belative rights of first and second mortgagess of 
the same property — Mortgage decree giving terms of redemption of the first by tJte 

second — Compound interest. 

There being a first and a second mortgage of the same property, a mortgage 
decree (that upon the first by consent) was obtained by each mortgagee respM* 
tively, neither of them being a party to the decree obtained by the other. In the 
first mortgage it was agreed that, on default by the mortgagor, interest at 12 per 
cent, should be paid on the pcinoipa] and interest taken together, the latter 
calculated with annual rests. At a jadioial sale under the deoree obtained by 
the first mortgagee, he became the purchaser of the greater part of the property. 


(1) 14 0. 1. 


(2) 9 C. 271. 
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In this suit, which w«s brouRht by the first mortgAgee's 1893 

him against the second mortgigoe, making tho mortgagors parties. NOV. 8. 

inference ; and compound interest >yas allowed, accord, ng to the terms of the 
mortgagor .n f% I 

^ ’^n'^e Bomx'i"307‘(3iuT ■ “an^V '•*■ ”=, 

h’cAV-n' 403; 1 N.L.R. 9;(12); I 0.0. 53 (Gl) ; D., 2 C.D.J. 202 (217) , 8 C.P. e Sar, P.C.J. 

L.R. 77 (78).] 383. 

Appeal from a decree (15th September 1890) of the High Court 
modifying a decree (29tb September 1888) of the Subordinate Judge of 

Bhagu^pore^i^ was brought by the appellant, only son and heir of Bunwari 
T ol q«hii (deceased, for a declaration of his rights under a mortgage execut- 
ed on the 17tb August 1873 (registered on the 28th). to secure repayment 

nf Rs 32 000 within one year, with interest at 12 per cent, per annum 
of Rs. 3A.UU . Bbagulpore district. The sole respondent 

on^^is* rnpeal was tbe first defendant in the suit, the Land Mortgage 

Bank a Umited Company, to whom a second mortgage 
it- FnPliah form), covering the same property, was executed on the L367J 
iqth^June 1^4. securing repayment by certain instalments of Rupees 
1 50 000 The mortgagors in both instances were the same, two brobhors, 

Riidermun Singh, now the second defendant, and Bishenmunh Smgh. 
since deceased, and now represented by his sons, also parties to 
tCbrSrs having been a ioint family. The first question raised below 
was as to whether tbe plaintiff, whose father m 1884 had. in execution of 
a decree upon his mortgage of 1873. purchased the property brought to a 
ladicial sale, had obtained by inheritance an absolute estate, free from 
these respondents’ rights, as puisne mortgagees, to redeem the first 
mnrteaee : and a second question was raised, whether assuming that 
richt of redemption to exist, upon what terms as to ‘oterost redemption 
vTould be allowed. Both the Courts below concurred in holding tnab bheoe 
respondents had a right to redeem, and differed only as to whether such 
redemption should be conditional on the payment of compound interest or 
not in regard to the decree obtained by the plaintiff's father. The last 

■was the only question argued upon this appeal. 

On the I9bh March 1877, Bunwari Lai obtained the above decree 
upon bis mortgage of 1873. by consent of tbe mortgagors, for the princi- 
pal amount of Rs. 32,000, and for interest as demanded in his piainb, 

Rs 15 961 : also for interest, for the period of the pendency of the suit 
irom the 17th of January to the ISbh of March 1877, on tbe principal, at 
the rate of one per cent, a month, for two months and one day, amounting 
to Rs. 650-10-8. The Bank was not a party bo that suit. 

On the 7th July 1887, the lands mortgaged to Bunwari were purchas- 
ed by the decree-holder, with notice and proclamation of the Bank’s 
claim as mortgagees of the same lands under their subsequent mortgage 
from the same mortgagors, of 19th June 1874. The sale certificate, dated 
July 1884, expressly mentioned the mortgage to the Bank. 

Out of the Rs. 1,50,000 which was obtained under the mortgage of 
19bh June 1874, Rs. 70,000 were paid by the Bank to redeem a previous 
mortgage to one Sardbari Lai, executed by the mortgagor’s father, 
that being the only incumbrance disclosed at the time to the Bank. 
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The balance of the mortgage money was paid to the mortgagors. 
Default having occurred in the stipulated [368] payments, the Bank sued 
upon its mortgage on the 16th September .1876, and obtained an ex parte 
decree on the 8th January 1877, for Rs. 1,65,613 against the mortgagors. 
This decree preceded by a few days the suit brought by Bunwari. Neither 
of the two mortgagees was a party to the suit instituted by the other on 
his mortgage. 

The Bank having attempted to execute, was met by the obiectiou 
that a partition in the mortgagors’ family had taken place. At length, on 
an arrangement, it was agreed that the family property should be held 
liable, a schedule of tnouzas being appended to the decree. 

On the 24th April 1882, the Bank obtained a decree declaring that 
the interests of the members of the mortgagors’ joint family were bound 
by the mortgage and the decree thereon. . 

On the 7th July 1884, the properties included in the first mortgage 
were put up to sale in execution of the decree of 19th March 1877, and 
the greater part of them were purchased by the decree* holder. There were 
declarations in the certiBcates of sale as to the mortgage to the Bank, 
and what it had covered. 

The Bank having proceeded to execute their decree against the pro- 
perties included in the mortgage to them, the plaintiff objected ; but bis 
objection was disallowed on the 18th July 1885*. The 5th April 1886 was 
fixed for the sale in execution of the Bank’s decree. 

Thereupon the plaintiff instituted the present suit, on the same daVr 
to have the sale stayed by injunction, and the rights of the parties 
declared. The injunction asked for was refused by the Court, which sub- 
sequently heard the suit upon the further questions, and there was no 
appeal upon the former matter. It was also decided in the suit that the 
defendant Bank had a right to redeem the first mortgage : and reference 
was made to the fact that the decree on which the plaintiff proceeded was 
based on the consent of the mortgagors, the foundation of all being the- 
mortgage-deed which contained the term that interest should be paid with 
annual rests. The decree gave compound interest. The defendant Bank 
appealed, and the plaintiff took objections under s. 561 of the Code of 
Civil Procedure. 

[369j A Division Bench (Prinsef and Rampini, JJ.) held that the 
Bank being the second mortgagee wouM have a right to redeem on pay 
ing off the first mortgage. They found no reason for believing that either 
of the mortgagees was aware, when the suit of each was brought to en- 
force payment, of the mortgage held by the other. They were unable to 
hold that it was in the Bank’s contemplation, when paying off the exist- 
ing mortgages, so far as they were then known or disclosed, to do any- 
thing but extinguish them. At this conclusion they arrived with regret 
And as to the right to take advantage of any incumbrance prior to the 
plaintiff’s, they referred to the decision in Gohal Das Gopaldas v. 

Buksh Sheochand (1), showing that the intention was presumed to be to 
extinguish a paid-off prior incumbrance, and that the Bank, in such a 
case, must depend on its own mortgage alone. 

The judgment continued thus : — 

" The result of the findings in this suit is to put the Bank in the 
position of a second mortgagee. It has, therefore, only the right 
the plaintiff’s mortgage, and then only to extinguish the title which te® 


1893 

Nov. 8, 

Privv 

Council 

31 C. 366 
(P.C.) = 
21 I.A. 1- 


(1) 10 C. 1036 = 11 I.A. 26. 
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plaintiff has now acquired as against the mortgagors by purchase under his 1893 
own decree. But the Bank has itself bought some of the properties covered N^fl. 
by that decree, and therefore it is entitled, in any acoouat between it and 

the plaintiff, to receive credit for the amount so paid. It is haidly neces- 

sarv to remark that the amount payable would not be the amount of the CODICIL, 
purchase-money paid by the plaintiff, but of the amount due uodei his gi C. 366 

mortgage with this deduction. |P.C.)=» 

•• The parties are nob agreed as bo the berms on which this account gi i.k. 1 = 
should be prepared in regard bo interest. The mortgage provided lor g p.o.J 

impound interest. The plaintiff contends that the decree which he obtained 333 . 
aeaiLt the Bank on account of the mortgagors also allowed compound 

interest This is disputed by the Bank, which mainUins that under th. 

terms of that decree, the debt was consolidated, and thenceforth bears only 

si^le interest. The plaintiff further contends that as the Bank has lefused 

to be bound by that decree, the account should be prepared quite in espec- 
to be Dou y convenient bo consider first the point 

S "ooei It oaanot be denied that the pla.nt.ff should have u,ade 
the Bank a party bo his former suit. That he did not do so was as far 
Is we can leLn from the evidence, due to his ignorance of the Bank g 
moTtea«e But, nevertheless, the plaintiff should not be allowed to have 
“ny advantage arising from that omission. The position of the parties too 
rSTOl after the plaintiff’s decree seems to have been this^ plaintiff had a 
Lcree against the mortgagors, declaring a certain sum to be due under his 
m^gf ien tor certain properties. The mortgage had then disappear- 
Td and been incorporated into a decree of the Court declaring the amount 
due and the conditions in respect to payment and realization. The Bank, 

which was the second mortgagee, not being a 

^titled to require that all the issues necessary for that decree, if it had 

nassed by consent, should be found on evidence given m its pre- 
senoeTbut by insisting on this, it should not bo liabla for any suco 

greater than that for which the mortgagors were held liable that 

decree As second mortgagee it might, it so advised, have paid off that 
decree and ao redeemed the properties hypothecated and bberafore, in our 
opinion, that decree should in this suit be accepted as the basis of the 
account between the parties. The Bank is. m other words, entit ed o 
redeem on the same terms as the mortgagor would have been entitled to 
redeem, that is. on the account prepared by the decree, provided that if it 
requires it, the account may be made up m its presence in a suit bo which 

it is a party. 

" It next becomes necessary to determine the terms of that decree m 
respect to interest, and whether it gives simple or compound interest.” 

The judgment then set forth the decree of the 19bh March 1877, and, 
adding a statement of what had been contended on behalf of the Bank on 
this point, found that the above decree gave simple interest only, and cod- 

oluded thus : — 

" An account should therefore be prepared on this basis, giving the 
plaintiff simple interest at 12 per cent, on the amount of the decree from 
the date of its being passed ; and as wo understand that decree, it gives 
such interest only from the date of the institution of the suit. Allowance 
should, therefore, bo made for the amount paid by the Bank for properties 
purchased at the sale under that decree, and any payments of Govern- 
ment revenue suoh as are indicated in the judgment of the Court below, 
made by the Bank, should also be set-off. 
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1893 “ The collections made by the plaintiff from any of the properties in 

Nov. 8. bis possession should also be deducted. When this account has been 
settled, a decree should be passed in terms of the Transfer of Property 
Privy ^ct. We would point out that although the second mortgagee is entitled 
Council, to redeem the first mortgage, the first mortgagee, as purchaser of the 
“ 7 “ equity of redemption held by the mortgagox-s, is in turn entitled, if he so- 
Dr\_ desire it, to redeem the second mortgage. The plaintiff is entitled to his 
^ I » T_ from the Bank in this suit and appeal.” 

^ p n 1 appeal, 

6 Sar. P.O-J. j j\2ai(ne and Mr. C. W. Aratkoon, for the appellant, argued 

that the Subordinate Judge was right in allowing interest [371] with 
rests according to the terms agreed upon in the mortgage of 1873. There 
was no longer any question of the Bank’s right to redeem, and only the 
terms of redemption were in dispute. On this point, no such alteration 
as that which the High Court understood to have been the result of the 
consent decree of the 19th March 1877. bad been effected. That decree, 
on the contrary, expressly affirmed the conditions of the mortgage, 
though with reference to the date of the suit, before the arrival of the 
period for calculating a rest, the amount of interest was not more than 
simple interest. In the course of the argument reference was made to 
Umesh Chunder Sircar v. Znhur Fatima (l) and Gohtnd Lai Boy v. 
Rajanam Misser (2). 

The Solicitor-General (Sir J. Bigby. Q.C.) and Mr. B. V. Doyne, for 
the respondent Bank, contended that the High Court had followed the 
correct mode of ascertaining what would have been due from the mort- 
gagors to the first mortgagee, had the former redeemed or paid off the first 
mortgage. This showed what was the rate of interest payable by the second 
mortgagee to redeem the first. In connection with the right of the first 
mortgagee, reference was made to the Transfer of Property Act, IV of 
1882, B. 72, and to s. 209 of the Civil Procedure Code. 

Mr. J. D. Mayne replied. 


JUDGMENT. 


Argument having been heard, their Lordships’ judgment was deli’* 
vered by 

Lord Hobhouse : — The plaintiff in this suit is the first mortgage, 
in right of his father. Bunwari Lai Sahu, of certain property, and the 
defendants, the Land Mortgage Bank of India, are the second mortgagees. 
On the 19bh March 1877, Bunwari Lai Sahu obtained a decree 
realization of his mortgage against the mortgagors of the property, 
the defendants ware no parties to that suit. Sometime afterwards a sale 
took place in pursuance of the decree, and Bunwari La! Sahu became 0 
purchaser. Subsequently disputes arose between the defendants an 
the plaintiff, the defendants disputing the title of the P^**““* • 
The plaintiff thereupon brought the present suit in the , 

[372] the Subordinate Judge of Bhagulpore, to enforce his title as , 

owner. The defendants disputed the plaintiff's title in toto, and o . 
to be the first incumbrancers upon the property, and in the 
they claimed to be second mortgagees and to be entitled to ^ 

mortgage. All the issues raised by the defendants claiming to be a ® 

owners were decided against them, but the alternative case tM 67 , . 
was decided in their favour, and it was held that the plaintiff oou ^ 

(1) 18 C. 164=17 I. A, 201. (3) 31 0. 70=30 I. A. 166. 
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stand as mortgagee ot the property, and that the defendants were entitled 
to redeem. The question then arose as to the terms ot the redemption, 
and the principal point raised on that part of the case, which has been the 
only point argued before their Lordships, was whether or no the plaintiff's 
mortgage debt should bear compound interest. 

By the mortgage bond the mortgagors contracted bo pay interest at 12 
per cent., and that if they did nob pay it they would, “ after the expiration 
of 24th Assin, pay interest on the entire amount of interest nob paid 
(treating it as principal; at one per cent, per mensem, regularly every 
year all along till the repayment in full of the amount covered by this 
bond without any objection whatever.” It is alleged by the defendants 
that the terms of the bond were altered bv the decree of the 19bh March 
1877, and that thenceforth simple interest only was to be paid. The 
Subordinate Judge decided that there was no reason why compound inter- 
est should not be allowed according to tbe terms of the bond. He says 
there is a stipulation for it in the bond, and he is unable to see why effect 
should not be given to that stipulation. It does nob appear from tbe judg- 
ment of the Subordinate Judge what was the objection then made by the 
Bank to the payment of compound interest. 

On the appeal to the High Court this point was raised amongst others, 
and on it the judgment of the High Court was in favour of the Bank. The 

reason given by the Judges of the High Court for so deciding is this. 

They say that the terms of the decree of the 19bh March 1877 do not give 

compound interest ; that the decree was one made by consent, and upon 
the petition of the mortgagors, admitting the claim of the plaintiff. The 
petition runs thus : — “ lb is prayed that the claim may be decreed 
with [3733 costs and interest for the period of pendency of suit, as well 
as interest from the date of decree to the day of realization on the entire 
amount of decree, principal and interest at 1 per cent, per mensem, as per 
conditions set forth in the bond, tbe basis of the claim and costs, against 
tbe property mortgaged in tbe bond.” Tbe order made thereon was in the 
following terms ; — “ That tbe case be decreed in accordance with the 
petition of admission of claim.” 

The High Court then set forth the contentions of the parties as 
follows : — “ It 19 contended on the one hand that the terms ‘ as per condi- 
tions in tbe bond ’ referred only to the rate of interest, ‘ 1 per cent, per 
mensem,' and not to tbe rests which were speci&ed in tbe bond, so as to 
make tbe interest compound interest ; while for the plaintiff it is claimed, 
that the agreement embodied in the decree was to continue the conditions 
of the bond in every respect.” The High Court then go on to say : — " We 
have, however, some indication of tbe manner in which the Court itself 
regarded this, for in the account of interest during tbe pendency of 
the suit, tbe calculation has been made, not on the consolidated amount 
of principal and interest forming the entire claim, bub on the principal 
only ; and this, we may observe, has been accepted by the parties con- 
cerned. We find, therefore, that the decree of 19th March 1877, gave 
simple interest thenceforth only at 12 per cent, on the amount claimed in 
the plaint of that suit”; and they varied the decree of the Subordinate 
Judge in that respect. 

It seems to their Lordships that the High Court had no sufficient 
warrant for putting that constraction upon the decree of the 19th March 
1877. The terms in the body of the decree are such as bo introduce all 
tbe oonditioDS of the mortgage. The claim is to be decreed with costs 
and interest for tbe period of the pendency of the suit, as well as interest 
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from tbe date of the decree to the day of realization on the entire amount 
of tbe decree, principal and interest, at 1 per cent, per mensem, 
“as per conditions set forth in the bond." Now, the condition of 
treating interest as principal, so as to carry interest if it were not 
paid by a date mentioned in che bond, is just as much one of the 
conditions of the bond as any other conditions therein, and therefore 
[374] their Lordships can see nothing in that language which indicates 
an intention of altering the contract made by the bond. 

But tbe point relied upon by the Bank is this: The plaintiff in 
the suit of 1877 sued for Rs. 32.000, the principal secured by the 
bond, and for a sum of Rs. lo, 961-15-3 interest accrued up to the day 
this plaint was filed, which, it is found by calculation, is camponnd 
interest. There is also another item sat forth in tbe decree, namely, 
interest during the period of tbe pendency of the case from the 17bh 
January 1877, which was the date of the filing of the plaint, until 
the 18th March 1877, which was the day before the date of tbe decree, 
and that interest was to be “on the principal amount at 1 percent, 
per mensem for two months, one day,” that is to say, on tbe 
Rs. 32,000. That amount is seated in the decree to be Rs. 650-10-8. 
From that circumstance it is argued that either the parties were making, 
or the Court was making, a material alteration in the contract effected 
by the bond. But there is this answer to the contention : Tbe bond is 
not perfectly without doubt as to its construction. Certainly one con- 
struction may be that interest did not carry interest in any year 
until the 24th Assin had come round, and in that case interest for these 
two months would not accrue on interest if payment of the simola interest 
were made by the 246h Assin. That is one construction which may be 
put upon the bond. Of course another construction is that interest 
accrued from day to day or from month to month upon interest as well as 
principal, and that the whole accumulated sum was payable on tbe 24th 
Assin : but it is at least conceivable that tbe parties took the first con- 
struction, and in that case it seems that this small item of Rs. 650*10*8 
would be as much as could be claimed as due at the date of tbe decree. 

On the other view of the case there would be something more due 
than Rs. 650-10-8, but it would be something so small as to load to the 
conclusion, either that the parties may not have taken it into considera* 
tion at all, or that taking it into consideration it was the price of the 
defendants’ consent to a decree that some small sum less than what was 
actually due should be charged against them. Either of those explanations 
is a perfectly reasonable explanation, and it seems to their LordshiiS 
[373] to be putting a very great strain upon the introduction of this 
item or Rs. 650-10-8 into the account stated at the foot of the deor^ 
to make it the basis of an inference that the Court and the parties infeana- 
ed to alter this exceedingly important term of tbe bond. 

Tbe result is that their Lordships will humbly advise Her 
that the High Court were wrong on this point, and that the decree 
by the High Court should be varied by striking out of it the following 
words ; — “ On the basis of this decree of 19th March 1877, with 
terest at the rate of 12 per cent, per annum from that date 
amount of the decree ” and by substituting these words: j -j, 

mortgage bond of tbe 7tb August 1873, interest being calculated 
ing to the terms of that instrument.” Tbe rest of the decree wi 
affirmed. 
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Their Lordships will humbly advise Her Majesty accordingly. The 
jespondenta must pay the costs of the appeal. 

Solicitors for the appellant : Messrs. T. F. Wilson and Co. 

Solicitors for the respondent : Messrs. Freshfields and Williams. 

C. B. Appeal allowed]; decree varied. 
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Brindabun Chunder Nundi {Defendant) v. Kam 
SUNDER Mozumdar {Plaintiff).* [2l8t August, 1893.] 

Sole for arrears of revenue — Act XI of 1859, s. 36 — Suit to oust sertified purchaser, 

A purchased a mehal io the uame of 3's brother aod obtained possessioo. He 
tfaea sued B, who was actiog as his iehsildor for an aocouot aod for delivery of 
certaiD papers coaneoted with that mehal. Held, that the terms of s. 36 of Act 
XI of 1859 did not apply to bat the suit. 


[376] A certain mehal No. 23 was put up to sale for arrears of rent, 
and was purchased by the plaintiff in the benami of his servant Ishan 
Ghunder, the brother of the defendant, Ishan Ghunder and the defendant 
forming a joint Hindu family. The defendant was the tehsildar of the 
plaintiff and made the collections of rent for the plaintiff from this mehal 
as well as from others. As the defendant refused to render his accounts 
or deliver up the numerous papers in his possession when called upon to 
do so, the plaintiff instituted the present suit against him for an account 
iD rospact of all the mehals for b^ie years 12il to 1250. Various defences 
were raised by the defendant in respect of the various mehals, but for the 
purposes of this report the only contentions it is necessary to refer to were 
that the mehal No 23 was purchased by the defendant’s brother Ishan 
Ghunder, and that therefore the plaintiff could not claim an account for it; 
and that s. 36 of Act XI ofl859 was a bar to such a suit. 

The Subordinate Judge held that in respect of mehal No. 23 Ishan 
Ghunder was a mere benamidar, that the plaintiff was the beneffcial owner, 
and that s. 36 of Act XI of 1859 was not applicable, and he gave him 
a decree for an account in respect of all the mehals. 

On appeal the Judge upheld this decision as regards mehal No. 23. 
After stating that one of the points to be decided in this appeal was, with 
regard to mehal No. 23, “ is the plaintiff barred by s. 36 of Act XI of 1859 
-from suing,” ha observed : — “ It appears to me that s. 36 of Act XI of 
1859 can only apply where the defendant is the certified purchaser which 
is nob the case here, aod I therefore hold that the plaintiff is not barred 
by that section from suing the defendant with regard to this mehal.” 

From this decision the defendant appealed bo the High Court. 

Mr. E. A. Khundkar and Babu Boykantnatk Dass, for the appellant. 

Babu Okhil Ghunder Sen aod Babu Dal Mohun Dass, for the respond- 
ent. 

Mr. E. A. Ehundkar. — The lower Courts are in error in construing 
9 . 36 of Act XI of 1 859 in the manner in which it has been construed by 

• Appeal from Appellate Deoree No. 1951 of 1891, against the deoree of P. A. Slaob, 
Bsq., Offiaiating Distviot Judge of Chittagong, dated the 17th of August 1891, modify- 
tog the deoree of Babu Madhab Ohonder Ohookeibatty, Subordinate Judge of that 
.distriofe, dated the Slst of Deoembec 1690. 
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1893 them. The Judge in fehe Court below says that this [377] suit not 

Aua. 21. being a suit against the certified purchaser does noc fall within the purview 

of s. 36 ; but if the result of this suit is that it ousts the certified purchaser, 

APPEL* then the matter clearly comes within s. 36, and the suit should be dis* 

LATE missed. The section is very strict in its terms. It does not merely prevent 

Civil, suits against certified purchasers, but even prevents suits which will result 

— ’ in the certified purchaser being ousted, and this case is a suit of that 
21 0. 87S. 

The respondents were not called upon. 

JUDGMENT. 


The judgment of the Court (NORRiS and Banerjee, JJ.) was deli- 
vered by 

Banerjee, J. — Two points have been raised in this appeal. 
that the lower appellate Court ought to have held that the suit was not 
maintainable by reason of the provisions of s. 36 of Act Xf of 1859; and, 
ficcond, that the lower appellate Court ought not to have used Ex. X as 
evidence in this case, the same not having been proved. 

As to the first point, s. 36 of Act XI of 1859 enacts that “ any suit 
brought bo oust the certified purchaser as aforesaid on the ground that the 
purchase was made on behalf of another person not the certified purchaser, 
or on behalf partly of himself and partly of another person, though by agree* 
meat tbo name of the certified purchaser was used, shall be dismissed with 
costs.” But the present suit is not one brought to oust the certified 
purchaser. Indeed, it is a suit to which the certified purchaser is no 
party. It has been brought against the defendant-appellant for the 
delivery of papers and accounts to the plaintiff in respect of the time 
during which he was the plaintiff’s tehsildar ; and bis defence is that his 
brother, and not the plaintiff, is the certified purchaser ; and that the 
plaintiff is therefore precluded from maintaining this suit against him. 
We do not think there is any force in his contention. With reference to 
a provision of the law somewhat similar to s. 36 of the Kevenue Ssle 
law, that is, s. 260 of Act VIII of 1859, the former Code of Civil 
Procedure, applicable to execution sales, and which was more comprehen- 
sive in its terms than s. 36 of Act X of 1859, it has been held by the 
Judicial Committee in two oases, namely, those of Buhuns Koonwur 
[378] V. Lalla Buhoree Lall (l) and Lokhee Narain Roy ChowdhryJ^ 

Kallypuddo Bandopadhya (2), that the section should be construed strictly 

and literally, and should not be applied to a case where a certified P^' 
chaser is the plaintiff and the real owner the party in possession. 1° t ® 
present case the real owner, the plaintiff, may not bs under any 
to bring a suit to oust the certified purchaser, for the simple reason t a 
he is in possession. . ,5 

That being so, there is no reason why he should be held preciu 
from maintaining a suit like the present against his tehsildar for accoun 

and papers. , . .Linw 

As to the second objection, it is sufficient to say that the adoiiss ^ 

of the document in question was not objected to in the ° 

instance. That being so, we do not think it open to the appellan 
the objection on second appeal. 


The appeal is dismissed with costs. 

c. s. 

(1) 10 B.L.R. 159=14 M.I.A. 496. 
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(2) 2 1. A. 164' 
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APPELLATE CIVIL. 

Before Justice Norris and Mr. Justice Banerjee. 

Pandit Sardar {Plaintiff) v. Meajan Mirdha {Defendant).* 

[21st August. 1393. J 

Bengal Tenancy Acl {Act VIII o/1885). 5S. 101. 102 — Record of Rights case -^Settlement 
Oficer's decision^ Subsegtient civil Res judicata. 

A decision by a Settlement Officer under chip. X of the Bengal Tenancy Act 
as to which of two persons oUiming to be tenant ought to be recorded as such 
does not operate as res judicata in a subsequent civil suit between the same 
parties concerning the title to the land. 

[F.. 27 C. 364 (365) ; 8 C.W.N. 741 (743); R . 5 C.W.N. 421; D., 2 C.W.N. 491 
(493).] 

The facts of this case were as follows : — 

Pandit Sardar and jMsajan Mirdha both claimed the same jote. In 
the measurement and record of rights under the provisions of chap. X of 
the- Bengal Tenancy Act the name of Pandit Sardar was recorded as the 
holder of bhojote. Meajan Mirdha then [379] instituted a suit in the 
Court of the Settlement Officer in order to get his name entered in the 
record of rights as owner of the said jote. The case was heard ex-parte, 
and the Sebtlemoob Officer gave Meajan Mirdha a decree. Pandit Sardar 
then instituted the present suit against Meajan Mirdha fora declaration 
of his right to, and for confirmation of his possession of, the land in 
dispute, on the allegation that the land bad been wrongly entered in the 
name of the defendant in the record of rights by the Settlement Officer. 
The defendant contended that the suit was barred by the doctrine of res 
judicata and by limitation. 

The Muosif held that the suit was not barred by limitation or res judi- 
cata^ and that the plaintiff bad made out his title and gave him a decree. 

On appeal the District Judge reversed the Munsif’s finding on the 
ground that the decision of the Revenue Officer operated as res judicata. 
From this decision the plaintiff appealed to the High Court. 

Babu Nand Lai Sarkar, for the appellant. 

Babu Kishory Lai Sarkar, for the respondent. 

Ba,ha Nand Lai Sarkar, for the appellant: — The question involved 
in this case is whether a dispute between two rival claimants of the same 
jama may be disposed of by a Settlement Officer under chap. X of the 
Bengal Tenancy Act, so that his decision may bind the parties as res judi- 
cata in the event of a subsequent regular suit for the same matter. It may 
be said that the Settlement (Officer’s decision will have the force of a decree, 
bat that simply means that it may be enforceable as a decree. The case 
of Peary Mohun Mookerjee v. Ali Sheik (1) is an authority in support of 
the contention that deals with an analogous provision in s. 158 of the 
Bengal Tenancy Act. The recent rulings of this Court — Narendro Nath 
Boy Ghowdhry v. Srinath Sandel (2) and Bidhu Mukhi Dabi v. Bhugwart 
Ghunder Boy Ghowdhry (3)— curtail the powers of the Settlement Officer. 
The recent Full Bench case o f Secretary of State far India v. Nitye 

^Appeal from Appellate Deoree, No. 2021 of 1892. against the decree of Babu 
Nobin Ohunder Gangooly, Suboedioate Judge of Rajshahi, dated the 17th of August 
1892, reversing the deoree of Babu AtooUObunder Ghose, Muneif of Nowffong dated 
the I7th of February 1892. 

(1) 20 0. 249. (2) 19 0. 641. 

.^83 


1893 

Aua. 21. 

Appel- 

late 

Civil. 

21 C. 378. 


(3) 19 0, 643. f 



21 Gal. 380 


INDIAN DECISIONS, NEW SERIES 


1893 

Aua. 21. 


Appel- 

late 

Civil. 

it 0. 878. 


[Yol. 


Smgh (1) also supports this contention. The case of Gokul Sahu v. Jadw 
Nandan [380] Roy (2) is dearly distinguishable. That was a dispute 
between landlord and tenant. On the above authorities the Settlement 
umcar s decision cannofc be a bar to the present suit. 

Babu Kiskoru LalSarkar, for the respondent Under the provision 
ot s. 106 and of rule 32 framed by Government under the authority given 
^®g‘slature to the Local Government, the finding bv the Settle- 
ment Ofiicer as to which of two persons was the tenant in occupation of a 
particular plot of land had the force of a decree as regards questions of pos- 
session, though not regarding questions of title. If that be so, the present 

suit 18 not maintainable. The question before the Settlement Officer was 
whether the plamtiff was a sub-raiyat under the defendant who claimed to 
be the raiyat, or whether ho was himself the raiyat that was clearly a 
question between a landlord and tenant, though the landlord was not the 
ulterior landlord. If that relationship was in question, then this case is 
governed by the case of Gokul Sahu v. Jadu Nandan Roy (2). The cass of 
Peary Mohun Mukerjee v. AH Sheik (3) is not applicable to this case ; that 
case was decided with reference to s. 158 of the Bengal Tenancy Acc, and 
8. 158 proceeds upon tiie assumption tbac the landlord is known, whereas 
uoder 3.102, cl. (d), the landlord, t.c., the immediate landlord, of each 
tenant 13 to be determined. In this case the Settlement Officer determined 
that the plaintiff was a sub-raiyat and the defendant, who was another 
raiyat, was his landlord. Therefore the Settlement Officer’s decision was 
final, and this suit was rightly dismissed by the Court below. 


JUDGMENT. 

The judgment of the Court (Norris and Baneeweb, JJ.) was deli- 
vered by 

Banerjee, J. This appeal arises out of a suit brought by the plaintiff, 
appellant, for a declaration of his jote right to. and for confirmation of his 
possession of, two plots of land on the allegation that the land had been 
wrongly entered in the name of the defendant in a record of rights prepared 
by the Revenue Officer under chap. X of the Bengal Tenancy Act. 

The defence was that the suit was barred by the principle of fes 
judicata and also by limitation ; and that the/o^e right in the land was 
with the defendant, and not with the plaintiff. 

[381] The first Court held that the pleas in bar were not valid, and 
that the plaintiff bad made out his title, and accordingly gave him * 
decree. On appeal that decree has been reversed and the suit dismissed 
on the ground that the decision of the Revenue Officer operates as 
judicata and is a bar to the present suit. 

On second appeal it is contended for the plaintiff that the decision 
of tcie lower appellate Court is wrong ; and we are of opinion that 

the contention ought to prevail. The Subordinate Judge in his decision 

relies on the case of Gokul Sahu v. Jadu Nandan Roy (2), but that ^0 
is clearly distinguishable from the present. Here the question of rigW 
to certain plots of land is raised as between two persons, each w 
whom claims to bold them as a tenant, and there is no question now, 
nor was there any before the Settlement Officer, as between the 
landlord and the tenant ; whereas in the case of Gokul Sahu v. Jadu 
Nandan Roy (2) the question that was raised was one between tto 
proprietor of the estate and a person who, according to him, held we 


(1) 21 0. 38. 


(2) 17 0. 721. 


(3) 30 C. 919. 
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land in dispute as his tenant, and whose ease was that he was entitled 
to hold it without any payment of rent to the proprietor. That, then, was 
clearly a dispute between the landlord on the one hand and the tenant 
on the other. The facts of that ease, moreover, were of a somewhat pecu- 
liar nature. There, though the person who was alleged to be the tenant 
on the land claimed the land as bis rent-free property, he admitted that 
be came upon the land with the leave and license of the proprietor and 
claimed to hold it free of rent merely on the strength of a sanad granted 
to him by the proprietor. The decision in the record of rights proceeding 
was found to be one as between landlord and tenant;, and was held to oper- 
ate as res ‘judicata in a subsequent suit between the same parues. That 
case, therefore, does not lay down any such broad proposition as is to be 
found enunciated in the head note. The case was considered by a Full 
Bench of this Court recently in Secretary of State for India v. NiUje 
Singhil), and the decision of the Full Bench is to the effect that a Revenue 
Officer in preparing a record of rights -under ss. lOl and 102 of the 
Bengal Tenancy Act is nob competent to determine the validity of 
rent-free titles set up by persons occupying lands within the area [3823 
under enquirv. So far, then, as the authority relied upon by the lower 
appellate Court goes, it does not support the view taken by that Court. 

The question then remains whether the decision of any point raised 
before the Revenue Officer should, under s. 107 of the Bengal Tenancy 
Act operate as res judicata in a subsequent suit in which the same ques- 
tion is raised. It is unnecessary in the present case to consider the effect 
of any such decision in a subsequent suit as between the landlord and 
the tenant. All we have now to determine is whether the decision by a 
Revenue Officer under chap. X operates as res judicata in a subsequent 
suit between two persons, each of whom claims the land as a tenant. We 
think this question ought to be answered in the negative. If it bad been 
intended by the Legislature that the decision of a Revenue Officer should 
operate as res judicata upon matters like this, the result would be to 
transfer bo the Settlement Officer the jurisdiction to try all civil suits be- 
tween tenant and tenant in regard to their rights in any land included in 
the area with reference to which the record of rights is made. It might 
happen that the person whose name the Settlement Officer records as the 
tenant may not be entitled to the land in respect of which his name is 
recorded, and another person may set up a conflicting title to the same 
land claiming it on grounds which might render it necessary to determine 
complicated questions of inheritance or of coustruobion or wills, or other 
auestioDS of a similar nature. We do nob think that such a condition of 
things could have been intended by the Legislature. 

It was argued that the words of s. 106 which authorise the 
Revenue Officer to hear and decide disputes as to the correctness of entries 
made by him are unlimited in their scope ; and that the Revenue Officer in 
this case was therefore authorised to decide whether the plaintiff or the 
defendant was the person entitled to the land in dispute ; and that if he was 
so authorised by s. 106. his decision must have the force of a decree under 
s 107 of the Act. We cannot accede to this contention. If we were to 
confine oar attention to s. 106, possibly the words of that section might 
be taken to be un limited in their scope ; but we must regard it as one of a 
group of sections, the object of which ie not [383] to have questions 
of disputed right as between tenant and tenant conclusively determined, 
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but only fco enable the landlord to have a summary determination 
of the matters referred to in s. 102. That s. 106 must receive a limited 
construction is clear from the cases that have been decided by this Court 
with reference to what is the proper scope of an inquiry in a record of 
rights proceeding. We may refer to two of them, namely, Narendro Nath 
Roy Ghawdhry v. Srinath Sandel (1), Bidku Miikhi Dahi v. Bhugwan 
Ckunder Roy (2), and we may also refer to the case of Peary Mohun 
Mukerjee v. Ali Sheik (3), relating to an analogous provision in the Bengal 
Tenancy Act, namely, that contained in s. 158. In this last-mention- 
ed case it was held that the decision of the Revenue Officer upon any 
question such as that mentioned in s. 158, sub-s. (l), cl. (6), must be 

taken to be collateral only with reference to any question of right to 
possession. 

For these reasons we are of opinioo that the decision appealed against 
is wrong in law and must be set aside, and the case sent back to the 
lower appellate Court for a decision ou the merits. 

The appellant will bava bis costs in this Court. The other costs will 
follow the result. 

^ Appeal allowed. 


21 C. 383. 

APPELLATE CIVIL. 

Before Mr, Justice Norris and Mr. Justice Banerjee. 

Satyendra Nath Thakur {Plaintiff) v. Nilkaniha 
SiNGHA [Defendant).* [29th August, 1893.J 

Sale for arrears of rent— Sale on basis of decree on compromise — Auction.-purchaser, 
title of ^Liability of purchaser for rent accruing due after his purchase, but bsfort 
confirmation of sale — Effect of compromise as against purchaser Sent, accrualof. 

A tenant, when sued for arrears of rent of a jote, compromised the case by 
executing solehnama agreeing t.i pay rent at 13 annas bigba on 4,300 £384] 
bighas. Subsequently thejole was sold in execution of a decree passed on the 
basis of the soiehnama, and was purchased by the defendant on the 20th March 
1889, the sale being confirmed on the 7tb August 1389. In a suit instituted by 
the landlord against the auotion-purchasec for arrears of rent for the whole year 
1296 (13th April 1889 to I2th April 1890), held, that ths purohaaer was liable foe 
the whole instalment of rent accrued due after the date of his purchase, but 
before the oonfirmation of the sale, ootwithstandiag that his title was not per- 
fected until the latter date. Rent is to be regarded not as accruing from day to 
day, but as falling due only at stated times according to the oontraot of ten* 
anoy or, in the absence of any oontraot, according to the genetal law laid down 
in 8. 53 of the Bengal Tenancy Act. 

Held, also, that he was liable for rent under the terms of the solehnatt^ ^ 
respective of any question as to whetherths quantity of land there mentioned 
was oorrect or not. 

[R.. 33 C. 786 (788).] 

The plaintiff by a potta and kabuliat, dated the 12th Aughran 1285 
(27th November 1878) settled a jote in h.\^putni taluq with three personSt 
and they obtained possession of the jote. In 1293 (1886) ho brought a 

• Appeal from Appellate Decree. No. 700 of 1892, against the deoree ofC. M. W. 
Brett, Esq., Distriot Judge of Jessore, dated the I7th of February 1898, affitmi g 
deoree of Babu Kailash Chander Mookerjee, Subordinate Judge of Khoolnah, datea 
26tb of August 1891. 

(1) 19 C. 641. (2) 19 0. 643. (3) 30 0. 249. 
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suit against the joledars for recovery of arrears of rant 
oompromised and a solehnama was drawn up, and m that 
was stated that in consideration of certain i udulsences allowed by the 
1 • l.;^r ;« maT^nfir in which rent would be realized, the ;oieaars 

S to pay bins “ enrat 13 rnnas per bigha for 4,300 bighas included 
in their lep.se ; the area of the land as described m 

inc 3 800 bighas. Subsequently the loie was sold id ^ 

obtained on^the basis of the soleknama, and was purchased by ‘he Present 

lklivKS".“:S.Sr - 

■Hi Kt:;i - r.=s 

ttle. and also that he was not in possession of all the land specified m 
so/eiinam^ ^^^_na^^ judge held that the defendant was only liable for 

t'h" "\7otW°^rdt!4rfo?'^^ E385] "ouj io"?he 

for “al of iwly rental. Oe appeal the Subordinate Judges 

decision was upheld and the appeal dismissed. ^ ^ , 

From this decision the plaintiff appealed to the High Court. 

Dr. Bash Behary Ghose and Bibu Nolini Ranjan Chatterjce. for t e 

Mohinv Mohun Bny aed Babe Bara Proshad Chatterjee, for the 

rdspoodsnt. 

JUDGMENT. 

The judgment of the Court (NoRRIS and Banerjee. JJ.) was deli- 

^®’'®^mNERJF.E J.-Ia this appeal, which arises out of a suit for arrears 
f rant two grounds have been urged on behalf of the plaintiff, appellant— 
cf that Ts^the title of the defendant who purchased the tenure at a sale 
fj/AT. nf a decree for rent had become perfected by confirmation 
thrs^a^e before the date when the Assin instalment of rent for tne year 
lUfi fell due. the Courts below ought to have decreed the claim for 

Jhaf instalment in full, instead of giving the plaintiff a decree only fora 

thereof which was proportionate to the time lotervening between the 
S fft of confirmation of the sale and the date when the instalment fell due . 
^ A^^rand that the Courts below were wrong in granting the defendant 

^hlt-flme^’of rent in respect of 57 bighas, when the former tenant had by 

agreed to pay rent for the whole area of 4,300 bighas. and 

ot to claim remission of rent on any account whatever. 

° Wa think the appellant is entitled to succeed on both these grounds. 

A 4 . 4 - 1,0 first ground, it is quite true that the title of the defendant, the 
f?ft»-nurcha 9 er of the tenure in respect of which rent is claimed, 
nartecbed only on the data of the confirmation of sale under 
of the Code of Civil Procedure. But the whole of the instalment in 
wi/,n fall due after that data, and rent should, in our opinion, ordinarily 
2o raearded not as accruing from day to day. but as falling due only aft 
stated times according to the contract of tenancy, or the general law, in the 
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ov^To? eontract, ag laid down in s 53 of the Bengal Tenan- 

5 ^ j argued tor the respondent [386] that if this view » 

wouM b« mT^r M 7"^ purchaser of a tenure. whG 

fcbe period of 

J objection is that the 

fn J fo7ft ^ making his purchase by pay- 

being held to the liability with which it is burdened. In support of this 
^w^we may refer to the case of Okatraput Singh y. Grindra Chunder 

P [earned vakil for the respondent referred to s. 36 of the Transfer 

h,7 f7 showing tbab the view taken by the Courts below is 
correct , but that section has no application to a case like the present, for 
two reasons : first, because by s. 2, cl. (d) of the Transfer of Property Act, 

f f aales; and. secon^ffy. because theap- 

poitioument of rent that section contemplates is one following the 

l. ^ , f L l_ * J . m ^ ^ to receive the rent, and not 

the transfer of the interest of the person bound to pay it, 

Tben, as regards the second ground, the former tenant, by the com- 

February 1887. agreed that rent should be paid 
m respect of 4,300 bighas. and that no remissions of rent should be claim- 
ed on any account whatever. The lower appellate Court has held that 
that compromise was a valid and biudiug transaction, aud that being so, 
the present defendant must be held to be bound by it. In support of this 

Soy (2) Ohunder Chowdkry v. GhunderKant 

fi J decrees of the Courts below will be modi- 

f lOQ^^ plaintiff to recover the whole of the Assin instalment 

oi ijyb.aud to recover rant upon the whole area of 4,300 bighas. with inter^ 
est and cesses on the amount allowed. 

The appellant is entitled to his costs in all the Courts. 

Decree varied. 


c. s. 
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[387] APPELLATE CIVIL. 

Before Sir'.W. Comer Petheram, Kt., Chief Justice^ and 

Mr. Justice Beverley. 


Baikanta Nath Mittra {Judgment-dehtor) v. A0GHORE Nath 
Bose {Decree-holder).* [18tb December, 1893.J 

Bengal Tenancy Act {VIII of 1886), sch. Ill, cl. G-Limitatton~~Decree in suit for rrtf 
£,zecution of decree — Final decree— Execution proceedings struch <^—Ben 9 (d 
Tenancy Act {VIIl of 1885). 5S. 143, 144. 148. 

HaWog regard to bs. 143, 144 and 148 of the Bengal Tenancy Aot, tBwe is a 
y>ecial procedure laid down for rent suits ; and therefore deorees in rentenitsaie 
decrees under art. 6 of sch. Ill of that Aot, 


n, from Order No. 55 of 1893, against the order of Babu Naffar Ohunder 

isnutto Subordinate J udge of Hooghly, dated the 3lst of December 1692, affirming tW 

189? Ohunder Ghosal, Muuaif of UUoobariah. dated tfce iSth of MaJ' 

(1) 6 0. 369. (S) 13 C.L.R. fi&. 
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The words *' fioal decree ” in art. 6, soh. Ill, of the Bengal Tenanc; Aot, 
refer to the final decree in the suit, and oanooc be beld to inolude an order of an 
appellate Court made iu an application to set aside that decree under s. 108 of 
the Code of Civil Procedure. 

An ex-parte rent decree having been obtained on the 30th May 1888 for a sum 
under Rs. 500, the decree-holder oa the 27th May 1889 applied for sxeoution 
thereof and attached certain properties of the judgment-debtor, the date fixed 
for the sale being the 31st August 1869. The judgment-debtor applied under 
s. 103 of the Civil Procedure Code for a rehearing of the rent euit, and on the 
day fixed for the sale applied for stay of execution : the sale was stayed, and the 
Court of its own motion and for its own convenience directed the execution case 
to be struck off the file “ for the present.” On the 28th December 1889 the 
Court passed an order refuaing a reheating of the euit, which order was upheld 
oo appeal on the 16th May 1890. On the 2l9t January 1892 the decree-holder 
again applied for execution, at the same time praying that his application might 
be taken to be in continuation of bis former application of the 27th May 1089. 
Beld, that the application was ooe in continuation of the former proceedings in 
execution so fat, at least, as regarded the property mentioned in the former 
application, but as regards other properties it must be beld to be barred as not 
having been made within three years from the decree of the 30th May 1683 

rRel. 17 C.W.N. 5l8 = lb lod. Cas. 695 ; 13 Ind. Gas. 140 (141J ; R., 23 A. 13 (19) ; 9 
Ind. Cas. 240 (241) ; 20 Ind. Cas. 244-18 C.W.N. 539.] 
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On the 30th May 1888 one Augboro Nath Bose obtained an ex-parte 
decree for arrears of rent for a sum less than Rs. 500 against one Baikanta 
Nath Mittra, and applied for execution thereof on the 27bb May 1889. 
Certain property belonging to [388] the judgment-debtor was in Juno 
attached, and a sale proclamation issued in July 1889. Baikanta Nath 
thereupon applied under s. 108 of the Code of Civil Procedure for a re- 
hearing of the rent suit, on toe ground that he bad not received notice of 
the suit, and on the 3lsb August 1889, the day fixed for the sale, applied 
that the execution proceedings might be stayed. The sale was according- 
ly stayed, and the Court of its own motion on the 31st October 1889 
passed an'order directing the striking off of the execution proceedings “ for 
the present,” the property remaining nevertheless under attachment. 

On the 28th December 1889, the Court passed an order refusing the 
application made for a rehearing of the original suit ; and on the 16th 
May 1890 an appeal against such last-mentioned order was dismissed. 

Augbore Nath on the 2l9b January 1892 made an application to 
execute bis rent decree, asking for the attachment of certain properties, 
and further praying that the attachment in execution case No. 219 
of 1889 (the original execution proceedings) might remain in force and 
action betaken in the present execution as a continuation or revival of the 

said execution. , , . . ... 

The judgment-debtor contended that the application was barred under 

soh. III. art. 6 of the Bengal Tenancy Act, three years having 
elapsed since the date of the rent decree on the 30th May 1888. The 
decree-holder contended that (1) limitation ran from the date of the 
disposal of the appeal on the 16th May 1890 ; (2) that the present applica- 
tion for execution was one in continuation of the prior execution 
proceedings ; and (3) that the judgment-debtor’s successful attempt to stay 
the sale on the very day fiked for it was a fraud on him, and that he was, 
therefore, entitled to the exception to art. 6, sch. Ill, of the Bengal 
Tenancy Aot. 

The Munsif preferring the decisions of Littful Huq v. Sumbhudin 
Pattiick (1) Naraingh Sewak Singh v. Madho Das (2) to that of 

(1) 8 C. 348. (3j 4 A. 374. 
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Jivafi V. Bam Chandra (1), allowed the first contention of the decree- 
holder, and on the authority of Chandra Prodhan v. Gopi Mohan Shaha (2) 
and Paras Bam v. Gardner (3), held that the [389] application was one 
in continuation or revial of the previous application for execution ; and fur- 
ther held on the authority of Annamalai v. Bangasami (4) and Bhagn 
Jetha V. Malek Bawasaheb (5), that the decree-holder was entitled to the 
exception claimed by bim in the third contention. Execution was there- 
fore allowed. 

On appeal, the Subordinate -Judge held that the application was not 
barred, as limitation ran from the final decree of the appellate Court on the 
16th May 1890, and that the present application must be considered as a 
continuance of the previous application for execution on the authority of 
Lut/ul Huq V. Sumhhndin Pattuck (6) and Hurry Charan Bose v. Suhay- 
dar Sheikh (7). and Ghintaman Dimodar Agashe v. Balskastri {81, 
respectively. 

The judgment-debtor appealed to the High Court. 

Babu Nilmadhub Bose (with bim Babu Jyati Prosad Sarbadikary) for 
the appellant contended that the final decree from which limitation ran 
was the decree of the 30th May 1888; and that the application of the 2l3b 
January 1892 must be taken to be an application to execute that decree, 
and was barred by art. 6, sch. Ill, of Bhe Bengal Tenancy Act. 

Babu Troilokya Nath Mittr-i (with him Babu Hari Charan Sarkhel) 
for the respondeat contended that the application of the 2l3t January 
1892 was one in continuation of the previous application for execution, 
citing Chandra Prodhan v. Gopi Mohan Shaha (2). 


JUDGMENT. 


The judgment of the Court (Petheram, C.J., and Bbverlby, J.) 
was delivered by 

Beverley, J. — This is an appeal from an order of the Subordinate 
Judge of Hooghly, disallowing an objection to the execution of a decree 
on the ground of limitation. 

The decree was made ex parte on the 30th May, 1888, and was for 
arrears of rent not exceeding Rs. oOO. An application to execute the de- 
cree (No. 219 of 1889} was made on 27ch May 1889. and certain property 
was attached ; but on the 31st August, [ 390 ] the day fixed for sale, tbo 
judgment-debtor applied to have the cjj parte decree set aside, and pending 
the disposal of that application, the sale was stayed. On the 3l3t 
October 1889, the Court made a farther order striking the execution case 
off the file “ for the present, ” bhe property remaining under atbaohment. 

The application to set aside the decree was rejected on the 28th 
December 1839, and this order was confiemei in aooeal on the Ifil'h 
May 1890. 

On the 21st January 1892, the decree-holder made an application to 
execute the decree by attachment and sale of certain properties, 
that application he prayed that “ the attachment in execution 219 of loo 
might remain in force, and action be taken in bhe present execution as a 
continuation or revival of bhe said execution.” . . 

The judgment-debtor contended that the application of the ® 
January 1892 was barred under sch. Ill, art. 6 of the Bengal 
Act, three years having elapsed since the date of the decres- 


(1) 16 B. 123. 

( 6 ) 9 B. 318. 


(2) 14 G. 385. 
(6J 8 C. 248. 


(3) 1 A. 355, 

(7)12C. 161. 


f4) 6 M. S65. 

(8). 16 B. 994. 
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Subordinate Judge disallowed the objection iel5;i°g case 

Euq V. Sumbhudin Fattuck (1), and holding that the order of IGth May 
1890 dismissing the appeal against the order rejecting the application 
set aside the M-por(c decree was the final decree within the ° 

the article referred to. And he also held that as regards 
named in the first application, the present application might fairly be 
considered to be a continuance of the proceedings taken upon that 

appUoatioD. 

It is contended before us that the Subordinate Judge was 
treatino the order of the 16th May 1890 as the final decree in the suit. 

and in“ allowing a fresh period of limitation jluuMy°‘l892 

ana 5t is further argued that the application of the 2lst January injz 
must be taken to be an application to execute the decree vvithm the mean- 
ingof the article in question, and that it istherefoie bairea. 

We a-ree with the learned Pleader who appeared for the appellant 
in this case that the decree in question must be taken to decree un- 

der the Bengsl Teuanoy 

ifa rci ^rcXe^Md^dowi fm rtoi suits, and that therMorc 
detrL^in rent suits arc decrees uuder that Act. within the meaning oi that 

We are also of opinion that the " final decree '• mentioned in that 
I-* 1 mncf hfl the final decree in the suit and cannot be held to include 

nrd^ in app^eal upon an application to set aside that decree under 

inR^^f the Code It follows, therefore, that execution of the decree 

L in Question would be barred, unless applied for within three yeais 
now in question . oapu Mav 1888. We have, however, been 

from the date o' ‘ ® Chandra Prodhan v . Gopi Mohun Shaka (2), which 

r^he'cn all fours wtth fhe prLnt cJe, in which it was held that 

Xn the tecuttn proceedings are stayed by order of the Court, a sub- 

«f oi^nlirtation to remove that order and proceed with the execution 

t^ken as a continuation of the former proceedings. That decision 
may be taken as a contn^at o ^ aecisions both in 

fhffT^Gourt and in the other High Courts, and we see no reason to 

/r^Lnt°'from^°it '"in the present case execution of the decree was 
dissent o{*the judgment-debtor; the case was struck 

off ^ the file*^ merely "for the present " and for the convenience of the 
Pniirt- the property remained under attachment, and in his application of 
91st January 1892 the decree-holder expressly prayed that that application 
iaht be taken to be a continuation of the former proceedings. Under 
Zsec^ln^o:^ we think that the application in question must be 
taken to be not a distinct application to execute the decree, but an 
annlication in the former execution proceedings, so far at least as regards 
—t^wbich was mentioned in the former application to execute 
the deo?M ] and whichs was under attachment at the tin^ 
execution case was struck off. that is to say, on the Slst October 1889. 
Aa regards any other properties mentioned in the application of the 21at 
January 1892; we think that, as has been decided m several cases both 
in this Court and in the other High Courts, the application is barred. 
The appeal will accordingly be allowed except as regards the P>^oP®'ty 
^hich was under attachment in execution case No. 219 of 1889, and the 
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Court executing the decree will, of course, see that no proceedinga are 
taken against any other [392J property except that mentioned in the 
application of 27th May 1889. We make no order as to costs in this Oourb, 

Appeal allowed in part. 


21 C. 392. 

APPELLATE CRIMINAL. 

Before Mr. Justice Trevelyan and Mr. Justice Rampini. 


Moher Sheikh and others v. Queen-Empress.* 

[28th August, 1893.J 

Lvidence—Statement as complainant while in custody as an accused person— Depositions 
tn counter case — Compellir^g witness to ansioer yuesttons -^Evidence Act (J of 1879) 

ss. 129. 130. 131, lZ2^Rights of true owners against person in wrongful possession 
—Affray, evidence as to nature of. 

If a person while in custody as an accused gives informition to the police as 
oomplaioant in another case, his statements as such iaformint cannot be used aa 
evidence against him on his trial. 

The depositions of witnesses given in a counter case mav be used as evidence 
against them on their trial as accused persons, but suoh depositions could only bo 
evidence against the persons making thorn : Quten v. Qopal Djss (1) and Quen- 
Lmpress v. Qanu Sonha (2) followed. 

The more subpce laing of a witness or ordering him to go into the witness-box 
does not compel him to give any paclicdltr ans\9er or to answer any pactioulac 
question* The words “ shall be compelled to give in s« 132« EJvideooe AoV 
apply to pressure put upon a witness alter he is in the box, and when be asks to* 
be excused from answering, a question. Tbe wording of ss. 129, 130, 131, 132, 
and 148, Evidence Act, compared and discussed. 

When H party isiu possessioo for four or five days, though it may be io wrong- 
ful possession, auothec pirty, although claiming to be the rightful owner, is not 
eutitled to go iu force to turn him out, much loss is he entitled to take armed 
men with him for that purpose. 

In an afiray specific evidencs as to the acts of each fighter oannot beexpetstdd, 
but only general evidence as to the accused taking part iu it, and persons who, 
as in this case, punted the boats on which the fight took place, and iu whose* 
interests the fight on tbo boats took place, were held to be just as blameworthy 
as the men who struck tbe blows. 

CF., 31 0. 715 (721) =8 O.W.N. 910; 32 0. 756 = 2 C.L J. 105 (1071 =9 O.W.N. 911=3 
Cr. L.J. 459 ; Rel., 4 Ind. Gas. 801 (803)=6 N.L.R. 189; Cited & Rel., 35 0. 368 
= 7 Cr. L.J. 256 (26l)=7 O.L.Ji 359 = 12 O.W.N. 384 ; R., 37 0. 878(883)=U 
C.W.N, 957 = 11 Or. L.J. 403 = 6 lud. 0*s. 782 : 39 0. 348 (352) = 15 O.L.J. 399 
= 13 Or. L.J. 173 = 16 O.W.N. 503=13 Ind. C»3. 925 ; 7 Or. L.J. 49 = 3 N.L.R. 
177; 3 0.0.80 (82) ; U.B.R. (1906), Penal Code 21 ; O.. 18 O.W.N. 275 (TTSl-W 
Ind. Oas. 993 = 15 Cr.L J. 209 j 

[393j The facts of this case are sufficiently stated in the judgment* 
Mr. W. Jackson, Mr. A. Chaudkuri and Mr, K. N. Chaudkuri, for the' 
appellants. 

Tbe Officiating Deputy Legal Remembrancer (Mr. Leith), tot the 
Crown. 

Mr. Jackson . — The Sessions Judge has improperly admitted the first 
information in the counter case given by one of the accused, Kailash 
Haidar, against all the other acensed. It is not evidence even against 


• Criminal Appeal No. 626 of 1893, against the order passed by J. F. Braflburyr 
Esq., Sessions Judge of Pubna, dated the llth of August 1693. 

(1) 3 M. 271. (2) 19 B. 440. 
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Kailaah, as that information was given after Kailash had been arrested 
on a charge of rioting, and he made the statement while in police custody. 
It is on no better footing than the statement made by an accused person 
to a police officer while in custody, and therefore clearly not evidence at 
all. Objection on both these grounds was taken by Counsel in the lower 
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Court but overruled. The accused have been prejudiced by the admission CRIMINAL 
of this document in evidence, as the Sessions Judge has drawn inferences 
from it against the accused. 

The Sessions Judge has also improperly admitted in evidence the 
depositions of Kailasb and Bhagaban given by them in the counter case as 
evidence against alUhe accused. They can under no circumstances be 
treated as evidence against the accused other than Kailasb and Bhagaban. 

Even against them they cannot be received as evidence. The Sessions J'^dga 
referred to Queen- Empress v. Gopal Dossil) , Queen-Empress v. Samiappai2), 
and Que'^n-Empress v. Ganu Sonba (3). The Sessions J udge also relies upon 
two of his own cases which came up on appeal here, and he says that 
ftltboueh the appeals were argued by learned pleaders, no objection seems to 
have been taken to such depositions being received in evidence. The records 
of those cases do not show that the point was raised, and the judgments 
of this Court on appeal make no mention of such a point having at any 
hean taken There are no decide«l cases of this Court one way or the 
other. The majority of the Madras High Court in Queen v. Gopal Doss (!) 
howA held that where an accused person has made a statement on oath 
voluntarilv and withoub compulsion on the part of the Court to which 
Ihe statement is made, such a statement, if relevant, may be [394] 
aaainst him on bis trial on a criminal charge. This has been 
JSwAd bv tlie Bombay High Court in Queen- Empress v. Ganu Sonba (3). 
nil aeain by the Madras Court. The governing words m the judgment 
f the Madras Court in Queen v. Gopal Doss (1) are statement made 
voluntarily and withoub compulsion, ” and the majority of the Court say 
t^hftt if a witness does not desire to have his answers nsed against him on 
a flubsequenb criminal charge he must object to answer, although he may 
k ow before-hand that such objection, if the answer is relevant, is perfectly 
f tile so far as bis duty to answer is concerned, and must be overruled. It 
^AAms absurd that an accused person should be required to go through 
fhe solemn farce of objecting to answer, knowing full well that his objection 
ust be overruled by the Judge, who baa under the Evidence Act no power 
T allow the objection. I adopt the judgment of Mr. Justice Mubhusami 
Avvar in Queen v. Gopal Doss as my argument on this point. The Bombay 
Pourt has followed the Madras case, bub one of the Judges dissented from 
^ judgment of the majority and followed Mr. Justice Muthusami Ayyar. 

The Bombay case was nob argued at the bar. The later Madras case merely 
# Unwed the ruling of the earlier Madras Full Bench. Even those cases 
distinguishable. Those cases arise out of proceedings where persons 
mav or may nob have chosen to give their evidence. They were under no 
™ mpulaion to give their evidence. In this case Eailash and Bhagaban 
^ere called by the Crown as witnesses in the counter case of ryoting. 

They could not refuse to give evidence. 

If evidence has been improperly admitted and rejected by the Appel- 
1 te Court as such, the Appellate Court cannot determine the appeal upon 
the remainder of the evidence- Section 167 of the Evidence Act does not 
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1893 sanction the rulings to the contrary in The Queen v. Hurribole Chunder 
Aug. 28. Gkose (1) and other cases there referred to. 

There seems to be an impression that Ganouri Lai Dass v. Queeti- 
APPEL- Empress (2) has repealed the law regarding the right of private defenoer 
LATE That case decides no principles. 

•Criminal. The Officiating Deputy Legal Remembrancer, for the Crown,— The 

Madras case, Queen v. Gopal Doss, lays down the law correctly. [395} 

' * Soction 132 of the Evidence Act is not capable of any other construotioD 

than that given to it by the Madras Court. Compulsion in that section 
applies to pressure put upon the witness after ha is in the box and when 
be asks to be excused from answering a question. 

Mr. yl, Chaudhuri replied. 

The judgment of the Court (Trevelyan and Rampini, JJ.) was as- 
follows : — 

JUDGMENT. 

In this case the Ist appellant, Mohor Sheikh, has been convicted of 
murder and sentenced to transportation for life ; and the other appellants 
have been convicted of rioting and each sentenced to two years’ rigorous 
imprisonmeut. 

The case has been argued at great length both on the facts and on 
certain points of law which are said to arise in the case. 

The Lower Court has accented in evidence three documents whiob 
were objected to at the trial by Counsel for the accused. This objection 
has been repeated before us. 

Three documents consist of an information given to the police by the 
accused, Kailash Haidar, and depositions given in a counter case by the 
appellants. Kaliash Haidar and Bhagaban Haidar. 

There is no doubt that the information given by Kailash is not 
evidence, as it was given while he was in the custody of the police. Tbe 
depositions stand upon a different footing. We heard out the argumeots 
as to their admissibility, but thought it fair that we should not determine 
the question or look at the depositions until we had made up our minds 
whether the evidence apart from those depositions justified a conviotionr 
Of course those depositions could at the highest only be evidence against 
the persons making them. We now proceed to consider the case apart 
from the information and depositions which have been considered by tbe 
Lower Court and by the assessors. 

The story as told by the prosecution would, if believed, show that 
one of those fights or rather battles as to the possession of land which 
are now so common in this province, had taken place, and that, as so 
frequeutly happens, one of the combatants had met with his death. It 
beyond question that there is a dispute as to the right of fishing id® 
bhil called tbe Ghughudoho bhil. 

[396] The rival claimants belong respectively to the parties of one 
Mohesh Kundu and one Haider Jan Ohowdhry. 

In this bhil there are three kkathas : a khatha is a portion of tbe 
bhil in which leaves and branches of trees are strewn so as to atfera®^ 
the fish. This part is enclosed with nets. The nets are gradually 
tricted and the branches taken out, so the fish are caught. There 
little doubt but that the affray, or whatever term may be most ^ 
priate to the occurrences which have given rise to the inquiry* o 


(1) 1 C. *207. 


(3) 16 0. S06. 
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plaod with regard to the Ghughudoho khatha. This khatha had been 
■unquestionably fished by Kailash and Bhagaban. two of the appellants 
before us, and their partners through the whole of 1299. and at least 
until the Friday before the ocourrence, i.e., the 30bh Rysikh or the 12th 
May last. The other two khathas were fished by the other party. The 

occurrence took place on the 16bh May. ^ 

The question of possession only becomes most material when one 
has to see whether the acts, if any, of the accused persons are justified 
by a right of private defence. To some extent perhaps it may be of assist- 
ance in determining the question as to what was actually done. 

One of the most important questions argued in this case is whether 
Harmohao Haidar, who met his death in this encounter, died from a 
spear wound, or whether he died from drownine. The defence suggests 
now that Harmohan died from drowning, and that the wound was in- 
flicted on his body after dea?.h. There can be no doubt that this wound was 
inflicted before Harmohan’s body was brought to land. The learned 
Tud«e in the Court below has repudiated the expert testimony of the Civil 
Surgeon It may perhaps have been to soma extent unfortunate that this 
«entleman had had so little experience : but looking at his evidence and 
living effect to every portion of it, looking also at the evidence of the 
Hospital Assistant, who is by no means wanting in experience, and at the 
other evidence in the case, we think it is clear that Harmohan met his 
death bv the spear wound and not by drowning. Looking at the evidence of 
the Civil Surgeon in the way most favourable to the accused, it merely 
«;hows that the appearances were consistent with death either from the 
gnaar wound or from drowning. Unquestionably the spear wound was 
r397l severe enough to cause death, and no man with such a wound could 
have survived. It does sometime? happen that wounds of this kind are 
made after death for the purpose of incriminating innocent persons, but 
there is no reason to suppose that that is the case here. 

We cannot guess when and how the man was drowned. He was one 
of the complainant’s party. If he had been apparently drowned, he would 
•obably have been brought ashore, and not struck in a vital part with a 
*^o 9 ar The time within which all this took place was too short for 
anything of the kind to be done. The complainant’s party were too much 
ccuoied in capturing their adversaries to concoct a case of this kind. We 
find it impossible oven to guess how. when, or where the man was drown- 
A The case as to drowning seems to have been made up for the pur- 
poses of the defence. It is so vague and baseless that we decline to rely 
^ it and we hold that Harmohan died from the spear wound. 

The real question of fact in this case is what was done by the appel- 
lants We have only one story before us. We must decide whether it is 
credible, or whether there are any suspicious circumstances attaching 

'^^ The evidence has been very carefully discussed before us, but we 

think it is in main true. . , . 

We think it clear that the complainant s party were in possession 

of the khatha from the Friday to the Tuesday. The evidence as to this 
is entirely one-sided, and we cannot find that cross-examination of tbe 
witnesses enggests any other case. It is equally clear that the party of 
tbe accused went to this khatha when the complainant’s party were 
fishing. These two parties bad long been at variance, and it cannot be 
that the complainant’s party being in possession, the accused went there 
for any other purpose than to turn them out. That they were there 
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1893 theo is shown by the fact of their arrest. There was no question of & 

AUG. 28. right of private defence in this case. The other side were in possession 
though it may have been a wrongful possession. The appellants were 
APPEL* not entitled to go in force to turn them out. Much less were they 
LATE entitled to take a spearman with them for the purpese. It was argued very 
Criminal strenuously before us that, except so far as Moher was concerned, there 

[398] was DO evidence to show that the appellants took any part in the 

21 C. 392. riot. 

Bbagaban and Kailash, according to the evidence, punted one of the 
boats. There is general evidence as to the accused taking part in this riot. 
One does not expect in an affray of this kind to find specific evidence as 
to the acts of each fighter. The men who punted are just as blameworthy 
as the men who struck the blows, and it must be remembered that Bha*,,- 
gaban and Kailash were practically the leaders of the party. 

The action of the others was on their behalf. There is some evidence 
that Moshim was captured on the land. Aditya Gbuoder Bagchi says : — 

■ Moshim I saw on the bank : ha was brought from the north, but I forget 
by whom. I forget if any one else was seized on land.” 

Bub, on the other hand, there is abundant evidence that Moshim was 
oantured on the bhil, and this is baUeved by the Judge and the assessors. 
We do not think that upon the evidence Moshim’s case differs from that 
of the others. The assessors are not satisfied that Moher was responsible 
for the death of Harmoban. There seems to be a mass of evidence upon 
the subject, which was really the most important incident in the fight, 
and we cannot see the smallest reason for disbelieving the story that 
Moher speared Harmohan. Without looking at the depositions and the 
information admitted by the Judge, we think that the evidence on the 
record justified the conviction, and we dismiss the appeal of all the 
prisoners. 

Although in the view which we take of the evidence it is not absolu- 
tely necessary for us to determine the question of the admissibility of the 
depositions, we think it desirable that we should express the opinion 
which we have formed after having had the matter fully argued on both 
sides. 

4 

The documents were admitted by the Judge of the Court below, and so 
it would have been difficult for us to have heard this case without having 
had the question argued. Besides, we do not wish to leave the Judge, w 
uncertainty on this question. It is one which must necessarily arise m 
many cases before him, and appears to have recently arisen in other casM 
which he has tried. Pubna, the district from which this appeal comes, i9 
prolific [399] of riots and affrays, which invariably result in criminal charts 
and counter-charges, and in such cases this question may often arise, y o 
therefore desire to express the opinion which we have formed, namelyi 
that the Judge was right in admitting these depositions as evidence agains 
the persons making them. Kailash and Bhagaban were called and exa- 
mined as witnesses in the counter case arising out of this sarne riot, 
does not appear that they objected to answer any of the questions put 
them. 

The question depends upon the construction of s. 132 of the Bvidano® 
Act, which is as follows : — 

" A witness shall not be excused from answering any question 
any matter relevant to the matter in issue in any suit, or any 
criminal proceeding, upon the ground that the answer to auon qnes 
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will crimiDate, or may 6ead directly or indireotly to oriminate, sucb wit- 1893 
ness, or that it will expose, or tend directly or indirectly to expose, such AuG. 28. 
witness to a penalty or forfeiture of any kind. — - 

"Provided that no such answer, which a witness shall becomoelled AppbL- 
to give, shall subject him to any arrest or prosecution, or be proved against LATE 
him in any criminal proceeding except a prosecution for giving false evi- CRIMINAL* 
denoe by such answer." — ^ 

One of the most elementary principles of the construction of statutes 21 C- 392. 
is that, if possible, eCfect should be given to every word. The whole 
question resolves itself into the meaning which must be given to the words 
"which a witness shall be compelled to give." The counsel for the defence 
argues that those words are either surplusage or apply to every case where 
the witness is subpoenaed to give evidence or gives evidence otherwise than 
voluntarily. The counsel for the prosecution contends that it applies to 
pressure put upon the witness after be is in tbe box and when he asks to 
be excused from answering a question. 

The same question was fully considered by a Full Bench of the Madras 
High Court in a case of the Quee>i v. Gopal Doss (1). There three Judges 
held that it was admissible and two that it was not. 

In a Bombay case, which was, however, not argued, two Judges 
held that it was admissible, and one that it was not: Queen-Empress v. 

Oanu Sonba (2). 

[400] We think we are bound, if we can, to give some meaning to 
the words referred to, and not to treat them as surplusage. The mere 
subpoenaing of a witness cr ordering him to go into the witness-box does 
not, we think, compel him to give any particular answer or to answer any 
particular question. We are entitled to look at other sections of the 
Evidence Act bo see what "compelling a witness to give an answer ’’ means. 

In s. 148 it is clear that tbe same words can only bear the meaning 
which the counsel for tbe prosecution seeks to pub upon s. 132. In s 129 
** compelled " cannot mean " subpeenaed," and it uses the words " compelled 
to disclose " with reference to the case when a man has offered himself 
as a witness, and must refer to some force put upon the witness after he 
is in the witness-box. The provisions of ss. 130 end 1 31 are also clear 
on this point. There is nothing to prevent a person being subDoenaed to 
produce title deeds or other documents which he would be entitled to 
refuse bo produce. It is for him to claim bis privilege when asked in 
Court to produce them. 

In no view do we think can we give any effect to the word " com- 
pellod " in s- 1^2 without adopting tbe argument of the prosecution. 

Even a volunteering witness is under the obligation of law to answer legal 
.questions, and in one sense every answer can be said to be an answer 
which a witness is compelled to give,^ but the words cannot have been 
used in this sense^in the section ; the idea would have been expressed as 
well by the word "answer." 

The most potent argument against tbe construction which we are 
placing upon this section was pressed upon us with great force by learned 
^jounsel for the accused, and is best expressed in the words of Mr. Justice 
Mutbusami Ayyar, at p. 284, I. Li. R., 3 Madras — " It seems to me 
incongruous tl^t the Legislature should have directed the Judge never to 
excuse a witness from answering a criminative question relevant to the 
matter in issue, and at the same time commanded the witness to aek the 
Judge to exc use him from answering such a question." 

(1) 8 M. 271. (2) 12 B. 440. 
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But wd do not think that, as has been argued, the Judge has notbiog- 
to do in the matter at all, and that it is a mere empty farce for the witaesa 
to object to answer, for the Judge has to decide whether the question 
relevant to the matter in issue, and [401j upon that determination partly 
depends the obligation to answer. We prefer the decisions of the 
majority in the two High Courts, and hold that the depositions were 
admissible. 

Mr. Jackson for the accused wishes us to note that be argued that 
under s. 167 of the Indian Evidence Act we have no power to deal with 
the case on tbe evidence apart from the depositions, but we are not 
prepared to accept this argument. 


J. V. w. 


Appeal dismissed. 


21 C. 401. 

CRIMINAL REVISION. 

Before Mr. Justice Trevelyan and Justice Bampini. 


Ram Chand Chatter-tee (.Petitioner) v. Hanip Sheikh 
[Opposite party).* [17th November, 1893.] 

Witness— Examination of witnesses— Cross-examination— Right' of co-accused to croM- 
examine witness called by another co-accused for defence ‘where their eases are 
adverse— Evidence Act (lo/ 1872j, 5. 137. 

One accused person may cross-examine a witness called by another oo-aooused 
lor his defence when the case of the second accused is adverse to that of the first. 

The petitioner Ram Chand Chatterjee was employed as a mobarrir 
or Head Assistant in the Mohesbpore Silk Factory belonging to Messrs. 
Lewis. Payne and Company, and he was charged under s. 381 of the Penal 
Code with the theft from the godowns of the factory of a quantity of 
ohassams (oocoonsl, which he was observed by tbe complainant Hanif 
Sheikh, a sirdar on the factory, to deliver to one Natoo Behari Chatterjee,- 
who was at tbe same time charged under s. 411 of the Penal Code with 
dishonestly receiving the stolen property, knowing it to [402] have been 
stolen, and who bad been seized by Hanif and some other servants of the 
factory (whose attention had been called by Hanif to what was going on), 
and taken to Berhampore to Mr. Gallois, the General Manager of the 
factory, by whom the matter was placed in the haods of the police ; tbe^ 
police investigation resulting in tbe accused being charged as above. 

Both the accused pleaded not guilty. Natoo Behari stated that be 
had purchased the chassams from Ram Chand, and whilst he was taking 
away what he had purchased he was seized upon and taken to tho 
Manager. Ram Chand stated that he was on bad terms with the sirdars, 
the witnesses for tbe prosecution, and that the case was got up by them,' 
he denied knowing anything of the chassams. The Deputy Magistrate 
who triad the case found that Natoo’s story was probably true, and that the 
evidence adduced for the prosecution did not show any bad faith 
honesty on Natoo'spart; and he accordingly acquitted him under s. 258 o 
the Criminal Procedure Code. He found Ram Chand guilty of the offence 
with which be was charged, andsdotanoed hi m to six months* rigorottf 

• Criminal Revision. No. 636 of 1893, against the order passed by R. H. 

Esq., OffioiaCing Sessions Judge of Murshidabad, dated the 13th af 

affirming the order of Baba Nogendro Nath Pal Ohowdhry, Deputy Magiflt 
Berhampore, dated the 26th of August 1693. 
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imprisoDmeot ; this sentenoe was confirmed by the Sessions Judge on an 
appeal by Ram Gband from the conviction. 

Ram Chand then peticioned the High Court against the conviction 
and sentence on various grounds, tbe only one material to this report being 
that he should have been allowed to cross-examine the witnesses exa- 
mined by Natoo Behari for his defence.” 

Babu Boido Nath DtiU, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

Babu Boido Nath Butt: — Natoo and Ram Chand were tbe two 
accused. Natoo tried to throw the whole guilt on Ram Chand, and for 
that purpose and with that intent examined witnesses to prove that Ram 
Chand had sold tbe ckassams (cocoons) to him. Natoo was therefore an 
adverse party within tde meaning of s. 137 of the Evidence Act, and Ram 
Chand had therefore the right to cross-examine the witnesses examined 
by Natoo; Lord v. Colvin (1) is in favour of my contention. Ram Chand 
has therefore been prejudiced by the refusal of tbe Magistrate to allow 
[403] him to cross-examine Natoo’s witnesses. The Judge in convicting 
Ram Chand has relied on the evidence of Natoo’s witnesses, which was 
under the circumstances illegal. 

Tbe Deputy Legal Remembrancer (Mr. Kilby), for the Crown : — An 
accused person has no right to cross-examine the witnesses of a oo-acoused. 
A co-accused can never be said to be in the position of an adverse party, 
and there is no right, therefore, to cross-examine witnesses produced by 
such a party — See Queen v. Surroop Chunder Paul (2). 

The judgment of the Court (Trevelyan and Rampini, JJ.) was as 

follows : — 

JUDGMENT. 

In this case it appears that tbe co-accused called certain witnesses. 
The case of tbe co-accused was one we think adverse to that of tbe appli- 
cant before us. Tbe applicant before us says that he applied to be allowed 
to cross-examice those witnesses, but was not allowed bo do so. The 
statement that he was not allowed to do so is made on affidavit, and is 
not contradicted by the Deputy Magistrate. We think there might be 
many oases of failure of justice if a co-accused were not allowed to cross- 
examine witnesses called by a person whose case was adverse to his, 
for the effect might be, practically, that a Court might act upon evidence 
which was not subjected to cross-examination. The Evidence Act gives 
a right to cross-examine witnesses called by the adverse party. That 
being so, we set aside the conviction and sentence, and direct tbe Deputy 
Magistrate bo recall those witnesses who had been called by Natoo Behari 
Ohatberjee, and give the applicant before us an opportunity of cross- 
examining those witnesses. He will then reconsider the case with 
reference to such evidence as may be elicited by such cross-examination, 
and dispose of it according to law. As no other witnesses were tendered 
than those examined, we do not think it right tp allow other witnesses to 

be called. 

3. V. W, 


( 1 ) 8 Drew 233. 


899 


(2) 13 W. R. Cr. 75. 
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[404] CRIMINAL REVISION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice 

Trevelyan and Mr. Justice Rampini. 


Bechu Sheikh (2nd Party), Petitioner v. Deb Ktjmari 
Dasi and another (1st Party), Opposite party* 

[lltb December, 1893.] 

Criminal Proudtire Code (Act X of 1882). s. Parties concerned in dispute'*^ 

Death of one of original parties^Substitvtion of party without fresh proceeding 
under s. 145 — Possession at time of institution of proceeding or at time of Unalorder 
— Criminal Procedure Code, s. 537. 

In a proceeding under s. 145 of the Code of Criminal Procedure, recorded on 
27th April 1893, A. and B. were respectively made first and second parties, and 
were ordered to put in statements of their claims to the land in dispute which 
they accordingly did. B. died on 24th May 1893. In this statement filed on 
the 3l8b May. A. disclaimed any interest in the land, but stated that hie mother 
D. E. (who had been a party coaceroed in the dispute which led to the orifinal 
proceeding), was the owner and in possession of it. On Ist June B.S. apolied 
to be substituted as a party in place of his father B. D.K and B.S. were made 
parties without any fresh proceeding under s. 145 of the Code. The case was heard 
on 27th June and 7th July, and on 17th July the Magistrate found as regards the 
possession in favour of D.K. Held by Pether.\m, 0 J . and TREVELYAN, 
J. (Rampini, J., dissenting), that since the possession to be enquired into was 
the possession at the time of the initiation of the proceedings, the words “partieB 
concerned in the dispute” meant parties concerned at that time : there was no 
power in such a proceeding to introduce parties who were not concerned in the 
original dispute. No order could therefore be made against B.S,,' and the 
proceedings were bad as against him. 

Per Rampini. J.— The preliminary proceeding under s. 145 of the Code may, 
and in many cases must, partake of the character of a general citation to all the 
parties concerned in the dispute to apoear, and it is not necessary for the Magis- 
trate to confine his final ordor as to nossession to the parties whom he may have 
named in the preliminary proceeding. The Magintrate had oowerto snhstitnte 
the name of B. S. for that of h's father without oommenoing the proceedings 
de novo. The alteration in s. 145 of Act X of 1882, the present Criminal Proce- 
dure Code, of the language of s. 530 of the old Code. Act X of 1872. implies that 
the [4031 Magistrate is to decide on the possession, not at the time of the initi*' 
tion of the proceedings, but at the time of recording the evidence- If there was 
any error in the proceedings, it was one cured by a. 537 of the Code. 

[R., 18 M. 41 (42).] 

The following were the facts of this case : — 

In the year 1891 a disDute arose as to the possession of a piece of 
chur land bounded on the north by a halat, on the south by helhharU 
land, on the east by a piece of water known as Dhole Samudar. and on 
the^ west also by belbkarti land within the jnrisdietion of the Kofewah 
police in pergaoa Jelalpore in district Faridpur, and a proceeding nndor 
s. 145 of the Code of Criminal Procedure was recorded by Babu Ganendra 
Nath Lahiri, one of the Deputy Magistrates at Faridpur. Khondkw 
Hasmat Ali alias Kokra Mia and others were made the 1st party and X)eo 
Kumari Dasiand others the 2nd party, and on the 12th Mavl891 ^ 
order was made under s. 146 of the Code in respect of the said land. 
Badaruddio Sheikh, the father of the petitioner. Bechn Sheikh, had fawn 
in possession as a jotedar for a large number of years of land lying 
the east of the land which formed the subject of the said order under s- 1 _ 

• Criminal Revision, No. 521 of 1893. against the order passed by Baba 
Bundho Khan, Deputy Magistrate of Faridpur, dated the 17th July 1893. 
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of bhe Code, and which land was gradually iooreasiog in size by accretion, 1893 
his origioal jote being towards the south of the said aocroted land. Dec. 11. 

In 1892 the petitioner along with other men, who <v6re mostly 

burgaets of Badaruddin Sheikh, was arrested and prosecuted, on the com- CRIMINAL 

plaint of the manager of the said attached land under s. 146 on charges REVISION. 

under ss. 447 and 389 of the Penal Code, for taking paddy from the land ‘JTTft. 

lying towards the east of the said attached land, the allegation of the 

prosecution being that the said land formed a part of the attached land ; 

but the petitioner and the other accused were acquitted on the ground 

that though they had been arrested while on the land and actually 

taking away the paddy, the land was not a part of the attached land, and 

that they bad been from before in possession of the same, and the 

cutting and taking away of the crop were not unlawful. In December 

1892 one Abmasn Chandra Sikdui and others having attempted to 

disturb the possession of the petitioner and his father. Badaruddin Sheikh, 

and there having been a dispute which might have led to a breach of the 

peace, [ 406 ] proceedings under s. 107 of the Code of Criminal Procedure 

were instituted, the said Abinash Chandra Sikdar being one of the parties, 

and Badaruddin was on the 31st January 1893 directed by the Deputy 

Magistrate to execute a bond with a surety to keep the peace for one year ; 

but on application to the District Magistrate against the said order he 

was pleased to direct the order of the Deputy Magistrate to be cancelled, 

holding that Badaruddin was in possession of the land to the east 

of the attached land. 

On the 27cb April the Magis rate of the District recorded the follow- 
ing proceeding under a. 145 of the Code : — 

'* Whereas it appears from the report of the Sub-Inspector of the 
Kotwali police station, dated the 26th April 1893, that a dispute likely to 
cause a breach of the peace exists between the parties named below, with 
regard to the possession of a piece of newly-formed chur land in Dhole 
Samudar, measuring about 275 bighas, and bounded on the north by 
Dnolo Samudar, east by Dhole Samudar. south by Dhole Samudar and 
Badaruddin's undisputed land, and west by the land attached by the 
Magistrate under s. 146, Criminal Procedure Code, and that both parties 
claiming to be in possession and to have cultivated the land are about to 
use force and other unlawful means to enforce their respective claims, 1 
therefore direct that the following persons be summoned to attend the 
Court of Babu J. B. Khan, Deputy Magistrate, on a day to be Bxed by 
him, in person or by pleader, and to put in written statements of their 
respective claims as respects the fact of actual possession of the land in 
dispute : — 

First party — Abinash Chandra Sikdar of Kanaipur, station Faridpur, 

Second party — Badaruddin of Kafura, station Faridpur.” 

In accordance with this order, Badaruddin, on 17th May 1893, filed 
a written statement iu wbiub he claimed to be in possession of the land in 
dispute. Badaruddin died on 24th May 1893. On the Slat May, Abinash 
Chandra filed a written statement in which be disclaimed any right to, 
or possession of, the land, but stated that his mother. Deb Kumari Dasi, 
was the owner and in possession of the same, and she was made a party 
and allowed to put in a written statement claiming the land and 
alleging her continued possession. On the same day one Bolaki Sheikh 
applied to be made a party to the proceedings, and be was also made a 
party and put in a written statement also olaimiog the land and alleging 
possession of it. On the Ist June Beohu Sheikh on his own petition was 
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1893 made a party in place of his father [407] Badaruddin. Deb Kumari, 
Dec. 11 . Bechu, and Bolaki Sbeikb were made parties without any fresh proceed- 
ings under 8. 145 of the Code. 

EIMINAL Qq jjjjQ July the Deputy Magistrate made the following order, 
xvEVISION. holding that Deb Kumari was entitled to possession : — 

Having analyzed and weighed the evidence adduced by the three 
parties, it appears to me clear that the first party is in possession of the 
disputed land through her tenants, and the second and third parties only 
laid claims, and false claims, as appears from the record of the case. I have 
also examined carefully the document filed by the parties, and find that 
on 26th Kartic 1296 B.S., the first party gave an amulnama to Kangali 
Kuran and others, and that on 29th Pous 1297 B.S., the above-naoied 
tenants executed a kabuliat to the first party. The first party, it seems 
to me, has been in possession of the land in dispute, and the second and 
third parties are trying to forcibly take possession of the same by setting 
up false claims. Under these circumstances I am fully satisfied of the 
actual possession of the first party. I therefore order that the first party, 
Deb Kumari Dasi and her tenants Kuran Kangali and others, would be 
entitled to retain possession of the land bounded as follows : — Weet by 
attached land, south by Kafura and Dariapur, east by Sib Nath Ohow- 
dhry s gbat, a line drawn from Sib Nath Gbowdhry’s gbat towards the 
north, and north by the chur land of Deb Kumari Dasi, until evicted 
therefrom by due course of law, and I forbid all disturbance of such 
possession until such eviction.” 

The Advocate- General (Sir Charles Paul), for the petitioner. 

Mr. C. P . Hill and Babu Giria Skunker Mozumdar, for Deb Kumari 
Dasi. 

Babu Nogendra Nath Milter, for Bolaki Sheikh. 

The Advocate-General (Sir Charles Pa^il), for the petitioner: — Isub* 
piit no order can be made in favour of or against aov person not named 
in the initiatory proceeding drawn up by the Magistrate. It is true my 
client asked to be made a party on the death of his father, but on a 
question of jurisdiction consent or waiver is immaterial. It hae been 
80 held in numerous eases. See Regina v. Gih<^on {!), Queen v.BhoJa 
Nath Sen (2), Government of Bengal v. Heera Lall Doss (3), Hossein 

Buksh y. Empress (4). Section 537, Criminal Procedure Code, bas no 
application in a matter of this description. The inquiry aa to possession 
[403] must be limited to the time when the proceedings oommenoedi 
according to a series of decisions of this Court beginning with In the mat- 
ter of the petition of Pirtkiram Ghowdhry (5) and ending with Ambler v. 
Pushong (6). I have on several occasions argued that the inquiry ought 
to be directed to the time when the Magistrate gives his decision, but 
this Court baa not accepted that view. 

I contend, further, that the Code does not provide for iotervenors 
coming in in a proceeding of this nature. See In the matter of the petitiOft 

of Kunund Narain Bhcop (7). 

Mr. C. P. Hill, contra : — It has not been shown that the petition^ 
has been prejudiced. He applied to be made a party on the death of hiB 
father, and on his application being granted, he adduced evidence to prove 
his possession, No objection was taken before the Magistrate as to his waoR 
of jurisdiction, and as this is a proceeding of a quasi criminal natore,. 

(11 16 Coi c. 0. 181 . fa) 3 0. 23. 

(4) 6 0. 96=6 O.L.R. 621. (6) 20 W. B. Or. 51. (6) 11 0. 366. • 

(7) 4 0. 660. . . .. 
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QUghb to be precluded from taking this objection now. In any case, s. 537, 
Criminal Procedure Code, would cure the defect, if any. A proceeding 
under s. 145, Criminal Procedure Code, must be more or less in the nature 
of a general citation,* and there is authority for the proposition that inter- 
veners have the right to come in. See Aiinondo Motjee Dehee v. Luchmun 
Pershad Gogo il). The contrary view might deprive a real owner from 
proving his claim and otherwise prejudicially affect him. The decision in 
In the matter of the petition of Kitnund Narain Bhoop (2) was under 
8. 530 of the Code of 1872, the provisions of which were different from 
those of s. 145 of the present Code. 

Then, as regards the scope of the inquiry, the Magistrate should con- 
sider who was in possession at the time of passing final orders, or at any 
rate at the time of recording evidence. The introduction of tbe word 
* then’ in the present Code shows this. 

The case was heard before TREVELYAN and Rampini, J.T., who differ- 
ed in opinion, and it was referred to the Chief Justice, who agreed with 
TrRvelyan, J. 

[409] The following judgments were delivered : — 

JUDGMENTS. 

Trevelyan, J. — On the 26th of April 1893 the Magistrate of Farid- 
pur recorded a proceeding under s. 145, Criminal Procedure Code, regarding 
certain lands situate in his district. 

This proceeding was as follows : — Whereas it appears from the report 
of the Sub-Inspector of the Kotwali police station, dated tbe 26th April 
1893, that a dispute likely to cause a breach of the peace exists between 
tbe parties named below, with regard to the possession of a piece of 
newly-formed chur land in Dhole Samudar, measuring about 275 bighas, 
and bounded on the north by Dhole Samudar, east by Dhole Samudar, 
aoubh by Dhole Samudar and Badaruddin’s undisputed land, and west by 
the land attached by the Magistrate under s. 146. Criminal Procedure 
Code, and that both parties claiming to be in possession and to have culti- 
vated the land are about to use force and other unlawful means to 
enforce their respective claims, I therefore direct that the following 
persons be summoned to attend the Court of Babu J. B. Khan, Deputy 
Magistrate, on a day to be fixed by him, in person or by nleader, and to 
put in written statements of their respective claims as respects the fact 
of actual possession of the land in dispute : — 

First parly. — Abinash Chandra Sirdar of Kanaipur, station Faridpur. 

Second party. — Badaruddin of Kafura, station Faridpur. 

Notices were issued in accordance with this proceeding. 

On the 17th of May Badaruddin filed a written statement claiming the 
property in dispute. >■ 

On the 24th of May, Badaruddin died. 

On tbe 31st May, Abinash Chandra Sikdar filed a written statement 
disclaiming any interest in the land in dispute, and asserting that his 
mother. Deb Kumari Dasi, was the owner and in possession thereof. 

On tbe same day Deb Kumari put in a written statement claiming 
the property and disputing the right of the second party. 

On the 1st of June Sheikh Beohu, the son of Badaruddin, presented a 
petition asking to be substituted in tbe proceeding in the place of his father. 

• In this ocaneotiao sea the ease of Ram Ohundra Boss v. Monohur Roy, 91 C. 29, 
wbiob however was not cited in argnment. — Rep. note. 

(1) S C. Tj. R. 964. (3) 4 Q. 650. 
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1893 An order was made accordingly, but no fresh nrocaeding was recorded; 
D^ll. Evidence was taken, aod on the 17bh [410] of July 1893, the Deputy 

PTJTvrrMAr ^^S^^trate who tried the case made an order in favour of the first 
UttiMiNAij party, who is described in his order as “ Dab Kumari Dasi, mother of 

EbviSION. Abipash Chandra Sikdar.” The second party was described in such order* 

as Badaruddiu Sheikh, deceased, and bis son, Bechu Sheikh.” 

Bechu Sheikh has applied to us to set aside this order on two grounds. 
The first ground is. that the boundaries given in the order do not accord 
with those given in the order initiating proceedings. As to this it is agreed 
that, if the order is in other respects good, it may be amended by alter- 
ing the boundaries to those mentioned in the order initiating proceed^ 
ings. 

The second ground is. that as Bechu Sheikh was not mentioned in 
the order initiating proceedings, and, his father being then alive, could 
nob have then been concerned in the dispute, no order could be made 
against him without a fresh order initiating proceedings being drawn up; 

It is contended tbat his application to be made a party cannot give 
jurisdiction, and that he is competent bo take this objection. 

It is also objected that the substitution of Deb Kumari for her son 
vitiates the final order. As Dob Kumari was concerned in the disputo 
which led to the original proceeding, and was actually mentioned in the 
proceeding, this objection is not, in my opinion, a valid one. I thinkr 
however, that it is clear that no order can be made against Bechu Sheikb.^ 
The cases beginning so far back as In the matter of the petition of Pirthiratn 
Chowdhry (l) under the old Code and ending with Ambler v. Pushong (2), 
and the cases which have followed it under the new Code, show that 
the possession to be inquired into is the possession at the time of initia- 
tion of the proceeding. As far as I know, the Court has always taken 
this view of the section, and in a very recant case Mr. Justice Prinsepand 
I, when invited to do so by the Advocate-General, declined to refer the 
question to a Bull Bench. Theso cases, I think, show clearly thac the* 
Magistrate’s inquiry must be devoted only to the state of affairs in exist- 
ence at the time of the initiation of the proceedings. The reasoning 
which led to these decisions would equally show that the words " parties 
concerned in such dispute ” must mean parties concerned at the time of 
the initiation of the proceedings. 

[«1] There is no power bo substitute father for son, or in any way 
to introduce parties who were not concerned in the original dispute. In 
civil oases the Courts have no power, apart from statutory provisions, to- 
revive suits on the death of patties. Much less would they have the 
power in cases conducted under a criminal procedure. If the power to 
substitute be held to apply, there seems to be no reason why all thff 
provisions of the Givi! Procedure Code should not equally apply* and if. 
these powers of Civil Courts are to be here introduced, they might equally 
apply to the oases of offenoes. ^ 

Authority is not wanting for the conclusion at which I have arH^d* 

^ the matter of the ■np.tit.ion nf Kunund Narain Bhoop (3)» Mr*- 


- • - ^ ^ • wa vaj V w — 

Inin the matter of the petition of Kunund Narain Bhoop - 
Justice Ainslie says: — “There is no provision in, too Criminal Procedure 
Code for allowing an Intervenor to come in in the middle of proceedings 
held by a Magistrate under s. 530, As to such third party, t e 
Magistrate has no informatioti of any dispute likely to lead to a 
of the peace between hipc and aoy one else, anJ, therefore, ^ 


(1) 20 W. R. Cr. 51. 


(2) 11 C. 365 


(3) 4 0. 650 (664) 
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oaly ground upon whiob he can enter upon an inquiry as to the 
possession of such third party at the date of the commencement of the 
pending proceedings, is wanting. As to anything of later date be may 
taks such steps in a separate proceeding as circumstances call for and 
the law allows.” 

We were referred to a decision of Mr. Justice Markby and Mr. Justice 
Prinsep, in Annondo Moyec Debee v. Luchmun Pcrahad Gogo U). as enun- 
ciating a contrary proposition. That case is not in the least opposed to 
the case of Kunuiid Narain Bhoop. No person was there substituted for 
a deceased person. There is merely an obiter dictum that it would have 
been probably more regular to have postponed the case so as to have 
enabled some representative of the deceased to appear : at the most this 
is an obiter dictum in a case which was not argued and in which no one 
appeared. 

I am equally clear with regard to the other question argued. I do 
nob think Bechu Sheikh’s action in any wav justified the order made 
against him. 

[412] It has been frequently held in this Court that a Magistrate 
has no jurisdiction under s. 145 unless there be in existence an initiatory 
proceeding in compliance with the law showing that there ace grounds for 
supposing that a dispute exists, and that such dispute is likely to cause a 


breach ol the peace. 

As Mr. Justice Ainslie points out in the case of Kunund Narain 
Bhoop, at page 652 of the report : ”In many cases it has been held that 
a proceeding such as is required by s. 530 (of the old Code) is a necessary 
preliminary." In the case of Kasi Ktshor Iloyv. Tarini Kant Lahiri (2), 
in dealing with the Act of 1861, Mr. Justice Norman says: “Now, 
it has been pointed out in many cases before this Court, more parti- 
cularly in the case of Deivan Elahi Newaz Khan v. Suburunnissa (3), 
that it is a condition precedent to the powers of a Magistrate to take 
up aod decide a case under s. 318, that be should decide judicially 
that be is satisfied that a dispute likely to induce a breach of the 
peace exists, and that be should record a proceeding stating the grounds 
of bis being so satisfied. Unless, and until, he shall have decided 
that preliminary matter, be has no jurisdiction to take up the case and 
decide the question of possession under s. 318 ” : see also In the matter of 
the petition oj Kishore Mohan Roy (4). There is no practical difference on 
this questicu between the Criminal Proceiure Code of 1861 and the ore- 
aent one. As far as I am aware, this has been always held to be a ques- 
tion of jurisdiction. That being so, jurisdiction cannot be given by con- 
sent, waiver, or application. 

lb might be equally argued that a person who had not committed an 
offence could ask bo be tried in the place of one who was charged but bad 
died ; where the dispute is as bo property it might suit a person bo be so 


tried. 

I do not think that the Magistrate bad any power to decide any ques- 
tion with regard to a person who was not concerned in the dispute at 
the time of the initiatioo of the proceeding, and I would make this rule 
absolute. 

As my learned colleague differs from me. the ease must be referred to 
a third Judge. 

(1) 3 C.Ii.R. 364. (3) 8 B.L.B.A,Cr. 76 (78). 

(8) 6 W.B.Cc. 14. .• ) (4) 19 W.E.Or. lO. 
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J — case was obiaiaed by the 
petitioner Sneikh Bechu oo two grounds ; (1) that tbe land dealt with in 

the hnal order was not the land m respect of which the initiatory proceed- 

log was drawn up ; (2) that the parties with regard to whom the final 

order was made were not the parties mentioned in the Magistrate’s 
preliminary proceeding. 

My learned colleague and I agreed that tbe first of these objections 
may be met by altering the order of the Magistrate declaring possession 
and by restricting it to the land described in his preliminary proceeding. 

The circumstances under which Deb Kumari and tbe petitioner 
became parties to the proceeding are detailed in my learned colleagae’s 
judgment, and I need not recapitulate them. I would only add that 
ere was a third party, named Bolaki, made a party to the proceodingSi 

j recorded by the Magistrate on the 27th June 

and 7bh July, and his final order was passed on the 17th July, 

Now. It has been said that no order under s. 145, Criminal Proce- 
' made in favour of, or against, any person not named 

m the initiatory proceeding drawn up by the Magistrate, I am unable 
to agree to this. No grounds for such a contention are to be found 

A°ii s. 145. The section is worded in very general terms. 

All that would seem to be necessary to give the Magistrate jurisdiction is 
a be should be satisfied that a dispute likely to cause a breach of the 
peace exists regarding certain tangible immoveable property or the 
boundaries thereof ; and his duty is then to make an order in writing, 
stating the grounds of his being so satisfied, and calling on the parties 
concerned bo pub in written statements of their respective claims as to 
actual possession. The section does nob say that the Magistrate must 
in his proceeding name or describe tbe parties concerned in the dispute 
IQ any way, and it seems to me that it would be unreasonable to exneota 
Magistrate to do so. In most cases he does not know who the parties 
concerned in the disuute are until they appear before him. He has no 
means of knowing this. All he knows, and all I think he need concern 
himself with, is tbe fact of the dispute and tbe likelihood of a breach 
of t-he peace ; and it is for the parties who claim possession [414] to corns 
forward and represent to the Magistrate their claims to the land. In 
short, I am of opinion that the preliminary proceeding referred to in 
s, 145 may, and in many cases must necessarily, partake of the character 
of a general citation to the parties concerned in tha dispute to appear 
wfore him ; and that it is not necessary for the Magistrate to confine 
bis final order to the parties whom by way of supererogation he may 
have named in his preliminary proceeding. 

To hold otherwise would seem to me to lead to this, that any mistake 
I'he Magistrate in the preliminary proceeding about matters of 
which he can know nothing until informed by the parties, cannot be 
corrected by him, and must vitiate the entire proceedings. 

No doubt the view that the preliminary proceeding is of the nature 

of a general citation is opposed to that expressed by Mr. Justice 

in the case of In the matter of the petition of Kunund Narain Bhoop Uh 
but it will be observed that Mr.* Justice Ainslie’s judgment refere 
the provisions of s. 530 of Aot X of 1872. the provisions of 
are different from those of s. 145 of Aot X of 1882. In fact. M'. 
Justice Ainslie's judgment may be regarded as an authority in support o 
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the view above expressed by me; for Mr. Justice Ainslie’s coctention 
that the Magistrate’s order must be oonhoed to the persons named in the 
preliminary prooeediog is to some extent based on the language of s. 531 
of the old Code, which was to the etfect that “ if the Magistrate decides 
that tieither of the parties is in possession, &r.” Mr. Justice Ainslie 
says : — “ Had it been intended that the declaration should operate as 
universally binding, the words would have been that no party is in posses- 
sion." But tbe terms of the section referred to by Ainslie, J., have now 
been altered, perhaps to obviate this objection of Mr. Justice Ainslie’s, 
and to show that the declaration or citation is intended to be a general 
one. At all events, the words “ neither party is in possession. &c.,’' 
have now disappeared. The words of s. 146 are, "if the Magistrate 
decides that none of the parties is then in such possession." In other 
words, tbe terms of this section are now just such as, according to 
Mr. Justice Ainslie, would have led him to tbe conclusion that an [415] 
order under s. 530 or 145 need not be confined to the parties named in the 
preliminary proceeding. 

It follows that in this case, on the view of the provisions of s. 145 
which I take, neither Deb Kumari nor Sheikh Beohu can be regarded as 
an " intervenor." They are, in my oninion, to be regarded as parlies con- 
nerned in the dispute who appeared before the Magistrate as soon as they 
learned that their interests were affected, and before any evidence had 
been recorded by him. Beohu, tbe petitioner, appeared on tbe 1st June, 
his father having died on the 24th May. 

Now, it has been said that there is no provision for the substitution 
of Bechu’s name in the place of his father. But (i) no procedure of any 
kind is prescribed in s. 145, or in any section of chap. XII of tbe 
Criminal Procedure Code ; if a Magistrate is bound to confine himself to 
the procedure prescribed by s. 145 or chap. XII, it follows that he 
oan dispose of no case under that section or chapter, there being no 
procedure at all prescribed, e.g., for the issue of notices, the record- 
ing of evidence, the summoning of witnesses, or for any step the 
Magistrate may take in such cases ; (ii) though the provisions of the Civil 
Procedure Code may not be applicable to proceedings under s. 145, the 
subject of such a proceeding is one of a quasi civil nature. On the other 
hand, a proceeding under s. 145 is not a criminal trial. There is no 
"accused.’' No “ offence ” has been committed. Therefore, the provi- 
sions of the Criminal Procedure Code in their entirety cannot be applica- 
ble to snob a proceeding. In such a proceeding, it seems to mo, much 
must necessarily be left to the discretion of the Magistrate. The Legisla- 
ture appears to have intentionally left it unfettered, and it is our duty to 
give effect to the intentions of the Legislature ; (iii) the oases of Annondo 
i/foyee Debee v. Luchmun Pershad Gogo (1) and Jithahan v. Bansrup 
Dhobi (2) show that on the death of a party to a s. 145 proceeding, his 
heir mav be substituted in his stead, and that it is not necessary to com- 
jaenoe the proceedings de novo. 

Then, as to the time which the Magistrate is to have regard to when 
deciding as to tbe actual Dossession of tbe laud, the section [416] says 
the Magistrate is, if possible, to decide which of the parties is then in 
possession " of tbe subject of dispute. In this resnect tbe wording of tbe 
geotion is altered from that of s. 530, Act X of 1872. This, therefore, 
seems to imply that the Magistrate is to consider who is to possession at 

I ~ 

(1) i O.Zi.B. 364. (8) 6 O.Ii.B. 193. 

907, 


1898 

DEO. 11. 

Criminal 

Eevision. 

21 0. 40i. 


21 Cal.:4l7 


INDIAN DECISIONS, NEW SERJES 


[?0l 


Dec^iI fhn/fK ^ recording the evidence. But even if the rulings which lay down 
— that the possession which a Magistrate is to find and support is posLss^ 

Criminal time of Ms n ' proceedings, and not possession at the 

-- O'*' ‘b'® this case. Nobody says that there has been any change 

rLr to opposing parties, and the rulings cited fll 

to qaia h B obaop of, or such a dispute as to. possession. AooordiM 
n ooa the petitioner, he and his father have all along h^n 

possession. On the death of his father, he succeeded him as his heir 
d according to the civil law he is entitled to regard his father's possession 

sio^ LTn" bas in the ease of Bechu been no snch change ofTosZ” ) 

Sion as the rulings cited in my learned colleague's judgment refer to 

BeThu to“ere" h ^ bas been a oLng^ of®po:sesst a^re^id; 

has held to Lvo h Deb Kumari, whom the Magistrate 

nas held to have been m possession all along. On the Magistrate’s findins 

the'trm: ‘rbe time of the initiation of The^ptcLings at 

final order*^ ’ and at the time of the Magistote's 

hnal Older. The proceedings are therefore quite regular as far as Deb 

LcTif tL'^S' T ; ■ the objection would have had any 

seem to m« ® bad been in favour of Bechu, it would 

land has been decIL-ed.^^’ Kumari whose possession of thr 

technTc^aTchlrLr^^^''"^^^^ is one of a highly 

Deb Kumainfr^ f be said that 

Bechu the nefcifin leen made a party to the proceedings, then 

U be Bechu w^ m exact y the same position, or a worse one. If 
then it is to ha ram® oo°t0odod, should not have been made a partyr 

appeared voluntarily^^ W^ha made a party at his own request. He 

proceedines Aa a.1^’ ®'PP® 3 ''^ed- be raised no objection to the 

™pSs before m Kumari and Bechu were 

his evidenTa and ^ evidence was recorded, and Bechu adduced 

ability iTis onlv^f .u® to the best of hi* 

him that he cnmpQ ^ evidence been decided against 

events in mv . their regularity. He is. or at all 

does. ^ opiQon ought to be. estopped from now raising the plea he 

Procedure Code, are in my 
doeTnofc rSinT^h •! objection as to the change of parties 

urth^t t dn«« n T'1 “‘^t been contended before 

hlve takL nl^ of justice has been said, or apoears. tK> 

should ^ therefore think that the order of the Magistrate 

Sv oronnrHi 1 in the preh- 

Petheram respects the rule should be disoharged. 

reasonf efvA h ’ u®-® -^“stice Trevelyan, and for the 

Ramninf fA "^'® absolute. Mr. Justice 

concerned in thodi'a^ Magistrate requiring the parties 

ments is in thfl nnf ® to attend his Court and to put in written state- 

disDute tn Ann ° S®neral citation to all parties concerned in the 

the mL T . an order has been made* 

apnear hnf A hi *^^0 possession of any person who may 

™t vtw o? ^ must be the caL if this is the 

ther such nfi-or%n , Person concerned in the dispute, • who- 

ever hoAn m A o^ appear before him or not, and though no order has 
er been made upon him to attend, and though ha may never have beard 
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of the order at all. To this view of the seotioa I am unable to agree. As 
far as I oan learn, such a oonstruotlon has never been acted upon down to 
the present time, and I do not think it is justified by the words of the 
keotioQ itself. 

It is, I think, clear that by *' parties concerned in such disput) ’’ in the 
let paragraph of the section, parties claiming to be in possession of the 
eubjeot-matter of the dispute are intended, inasmuch as what they are 
required to do is to put in written statements of their respective claims as 
regards the fact of actual possession of the subject of dispute, and what 
•the Magistrate is empowered to do is to find whether any, and which, of the 
parties is then [418] in possession of the land in dispute. Mr. Justice 
Batnpini thinks that the word " parties” includes any person who up to 
the time of the commencement of the inquiry, that Is, before any of the 
. ^tnesses are called, sets up a claim to be in poesession, and that it is not 
oonfined to the individuals to whom the order was addressed bv name: 
but I oanoot think that that is the case, as the last paragraph of the 
flection provides that any party so required to attend shall have certain 
fights, and the language there used seems to me to indicate conclusively 
that the Legislature were dealing with individuals who had been requir- 
ed to attend by the order of the Magistrate, t.e., the persons or parties bo 
whom it was addressed, and not to any member of the publio whom it 
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might concern. 

Mr. Hill, in showing cause against the rule before me, contended 
that the order made upon the petition of Beohu, the present applicant, 
that be should bo made a party to the proceedings in the place of his 
father, was in effect an order made upon him under the section to 
attend the Court and pub in bis written statement, and that if there was 
any irregularity, it was one which had caused no miscarriage of justice 
and was cured by s. 537 of the Code. As to this I think it enough to say 
that the order of the Magistrate calling on a party to attend and pub in a 
written statement rests on his finding that there exists at the time a dis- 
pute likely to cause a breach of the peace, and that at the time bo which 
both the Police report and the finding by the Magistrate upon it related, 
Beohu was not a person who claimed to be interested in the subject-matter 
of the dispute at all, and so was not a person who on the basis of that find- 
ing could be required to attend the Court of the Magistrate or to put in a 
written statement. 

T TT ITT Buie absolute. 


21 C. <19. 

[419] SMALL CAUSE COURT REFERENCE. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice 

Macpherson and Mr. Justice Trevelyan. 

Ramdbo and aNOTHEB V. POKHIRAM.* [12th September, 1893.} 

Sei.off—Pi-€8idenoy Towns .SmaK Cattsi Court Act {XVo) 1882). s. 18, explanation J— 
^Admitted set-off** — Debt — Civil Procedure Code {Act XIV of 1882), s. Ill — 
Jurisdiction. 

The plaintifis sued io the Oalcubta Oourt of Small Causes for breach of contract, 
^ the daTn*‘geg f*^^ which breach amounted to Rs. 2,148. but they deducted from 

• BnukU Cause Court Reference No. 5 of 1898. made by A. P. Handley, Esq., 

X^Bmatlng Chief Jndge of the Court of Bmall Closes of Calcutta. 

909 


1893 

5BP. 12. 

Small 

Oatjse 

Court 

Befer- 

ENCE. 

31 0 . 419 . 


21 Cal. 420 INDIAN DECISIONS, NEW SERIES tVol, 

this sum o! Rs. 2,148, by way of set-off, a sum of Rs. 500 which was due by 
them to the defendant ou acCQUot of au entirely diffeceat transaction, thereby 
reducing their claim to Rs. 1,648. The defendant admitted that the Rs. 500 
was due to him by the pUintifis but did not, either before suit or at the trial, 
agree to its being set off against the plaintiffs' claim. Beld, by MaCFREBSOK 
and Trevelyan. JJ. (PETHEBAM, C.J., dissenting) that the sum of Rs. 500 
could not, under explanation 1 of s. 18 of Act XV of 1882, be set-off. and that 
the suit must oe dismissed as being beyond the jurisdiction of the Court. 

Reference from the Calcutta Court of Small Causes under s. 617 
of the Code of Civil Procedure. 

The following was the order of reference : — 

“ The plaint in this case is as follows ; — That on the 21st April 1892, 
the plaintiffs sold to the defendants ‘100,000 E. bags 40 X 29 Porter, 8 
shots, weight 1 lb. 12 oz., unhemmed, at Rs. 20-10 per 100 bags loose, 
with option for other sizes as in the contracts specified, of any mill’s 
make Soorah, for delivery in two months. May and June 1892.’ 

2. “That in terms of the contract, the plaintiffs tendered to the 
defendant on the due date in May 1892 (having previously thereto inti- 
mated their readiness to deliver the bags in terms of the contract) 50,000 
gunny bags, equality 40X29 (no opuion of sizes having been exercised), 
and demanded from the defendant value of the same in terms of the 
contract. 

[420] 3. “ That in consequence of the defendant’s refusal to take 

delivery of the goods tendered as aforesaid, the plaintiffs have sustained 
damages to the extent of Rs. 2,148. 

4. “ That in terms of two other contracts, No. 521, dated the 22nd 
February 1892, and No. 523, dated the 9th March 1892, the latter being 
in settlement of the contract of the 22Qd February, and the asoGrtaiQ' 
meat of the difference payable to the defeodant by the plaintiffs there- 
under, the sum of Rs. 500 is still due and owing by the plaintiffs to the 
defendant for the deliveries due in May and June under the contract of 
the 22nd February 1892. 

5. “That allowing the defendant credit for this sum of Rs. 500 
admittedly due to the defendant against the damages payable by them ta 
the plaintiffs as specified in paragraphs L, 2, and 3, the sum of Bs. 1,648 
is still due and owing by the defendant to the plaintiffs, which on demand' 
the plaintiffs have failed to recover. 

“ The plaintiffs therefore pray for judgment for Rs. 1,648 with all 
costs incurred. 

At the hearing of this case before me on the 8th August 1893, Mr. 
Mendes, for the defendant, admitted the contract sued on, admitted the 
tender by the plaintiffs as alleged, but denied that the damages were right- 
ly assessed at Rs. 2,148. He also admitted the two contracts Nos. 521 
and 523, and admitted that under those two contracts the defendant was 
entitled to receive from the plaintiffs the sum of Rs. 500, but be denied 
that the defendant had agreed to allow the plaintiffs to deduct the sum of 
Rs. 500 from the sum of Rs. 2,148 due to the plaintiffs, and he submitted 
that the plaintiffs had no right to deduct this sum, and that the suit’ 
should be dismissed, being a suit for Bs. 2,148 and beyond the jurisdio- 
tion of this Court. 

“ Babu O. G. Bose, for the plaintiffs, admitted that the deduction 
of the sum of Rs. 500 had been made without the knowledge and 
consent of the defendant, but submitted that under s. 18, explanation 1 
cf Aot XV of 1882 the plaintiffs had a right to deduct this sum, 
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that tho suit was thoroforo for Us. 1,<>4B and within tho jurisdiction of 
this Court. 

** Both parties havo asked mo to refer this point for tho opinion of 
the High Court. The oases of Walf^shu v. Qoulstoii (1), [421j Avnrih v. 
Rhodes (2), and Brojendra Nath Dass v. The Budijc-Biidgc Jute Mills (3), 
were cited and argued before mo. It appears co me that t ))0 latter case 
has very little bearing upon tho point. In that case a defendant wisliod 
to set-off a sum of Us. 2,738-4 arising out of the same transaction against 
the plaintiff’s claim, and it was held that he could not do so, tlie sum 
being in excess of this Court's jurisdiction. It was laid down by the High 
Court that an equitable right of set-off exists in this country when both 
the olainQS of tho plaintiff’ and that of the defendant arise oiU of the same 
(ransac^fon. In tho present case there are three separate contracts 
made on different dates, and the plaintiffs deduct a sum payable to 
the defendant under two of them from a sum payable by the defendant 
to the plaintiffs under the third. The case of Walesby v. Goulston 
has been relied on by both the parties to this suit. In that case the 
plaintiff brought an action for .€51 17s. 1 io a superior Court the defend- 
ant pleaded a set-off' : the plaintiff admitted the set-off of .€ 32 35. 2d., 
and obtained a decree for tbe balance £19 14-5. 9^^., and claimed 
bis costs. It was held that he was entitled to his costs, as the set-off 
had not been admitted before action. Erie, C.J., on page 569 of the re- 
port said : — ” The 19 and 20 Vic., Cap. 108, s. 24. gives the County 
Court jurisdiction where in any action the debt or demand consists of a 
balance not exceeding £50 after an admitted set-off. I interpret this as 
meaning a sec-off which the plaintiff chooses to admit at tbe time he sues 
in the County Court. No doubt the present plaintiff might have admit- 
ted the set off and issued a plaint in the County Court, but in my opinion 
he had an option whether he would make the admission or not. At page 
570 of tbe report Brie, C.J., said ; — ‘ I think there is great doubt whether 
the set-off can be admitted by one party only, bub here the plaintiff himself 
did nob admit the set-off before action.’ In the above case Erie, G.J., 
expresses great doubt as to whether a set-off can be admitted by 
one party only. The case of Avards v. Rhodes seems to have most 
bearing on this point. There the plaintiff’s particulars of demand 
stated a debt originally of £57, and admitted that the defendant was 
[ 422 ] entitled to a set-off of £15 : it was held that the County Court had 
no jurisdiction to try the suit. 

“ I am of opinion that the defendant’s contention is a sound one, and 
that the plaintiffs cannot, without the consent of the defendant, deduct 
the sum of Ks. 500 from their damages so as to bring the sum within the 
jurisdiction of this Court. My judgment is contingent on the opinion 
of the High Court on the following point : — ‘Whether in this suit the 
plaintiffs are entitled under s. 18, explanation 1 of Act XV of 1882, to 
deduct from their claim of Rs. 2,148 against the defendant, the sum of 
Bs. 500 due from them to the defendant under contracts Nos. 521 and 
523 respectively, the defendant not oonsenting to such deduction, but 
admitting that Hs. 500 is tbe correct sum due to him from the plaintiffs 
under the said contracts Nos. 621 and 523 ? 

“ If tbe plaintiffs are entitled to deduct the said sum of Bs. 500, then 
this Court have jurisdiction to try the suit. If tbe plaintiffs are nob 

(1) li-R. 1 C.P. 567. (2) 8 Ezoh. 312 = 22 L.J. Ezoh. 106. 
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entitled to deduct the said sum, then the suit must be dismissed for want 
of jurisdiction.’’ 

Mr. T. A. Apcar, for the plaintiffs, referred to Percival v. Pedeley (1). 

Mr. Aczuorth, for defendant, referred to Hubbard v. Goodley{2),Walesby 
V. Goutston (3), Avards v. Rhodes (4). 

The following judgments were delivered by the Court (Pethbram, 
C.J., and MaCPHERSON and TREVELYAN, JJ.): — 

JUDGMENTS. 

Macpherson, J. — I think the case has been rightly decided, and I 
would answer the question submitted in the negative. 

The amount or value of the subject-matter of the suit is Rs. 2,14S 
and beyond the jurisdiction of the Court, but the plaintiffs deducting by 
way of set-off a sum of Es. 500 which was due by them to the defendant 
on account of a wholly different transaction, reduced their claim to 
Bs. 1,648. The defendant says that the sum of Es. 500 is due to him, but 
he does not agree to its being set-off against the plaintiffs’ claim. The 
question is whether the plaintiffs are entitled to set off this sum so as to 
give the Small Cause Court jurisdiction, or in other words, whether 
[ 423 ] there is “a set off admitted by both parties ” within the meaning 
of explanation I, s. 18 of the Small Cause Court Act (XV of 1882). 

Clearly the defendant did not before suit or during the trial agree to 
the set off, but he admitted the debt of Es. 500, if a person can be pro- 
perly said to admit a debt which is due to himself. The question then seems 
to be reduced to this, whether the word "set off ” in the section referred 
to is equivalent to "debt.” I know of no authority for holding that it has 
that meaning, and the words " an admitted set off of any debt or demand 
claimed or recoverable by the defendant,” in the corresponding sections of 
the County Courts’ Acts of 1856 and 1888, certainly do not indicate 
that the two words mean the same thing. A sum of money due by 
the plaintiff to the defendant on a transaction independent of the one 
on which bis claim is based is a debt, and a debt may be the subject 
of a set off. But it only becomes set off under certain circum- 
stances. one of which seems to be indicated by s. 18. which requires 
that the set off should be admitted by both parties. The right to set off 
a debt against the plaintiff’s demand is with the defendant. If be does 
not choose to claim the set off he does not forfeit his right to enforce 
payment of the debt by bringing a separate action. It is beyond contro- 
versy that a plaintiff cannot compel a defendant to plead a set off. I think 
that s. 18 of the Small Cause Court Act was not intended to, and does not, 
extend the jurisdiction of the Small Cause Court so as to enable a plaintiff 
to prefer in it a disputed claim for a very large amount by setting off 
against that claim without the defendant’s consent a debt which be owes 
to the defendant on a wholly different account, a debt which, if the defend- 
ant wished to enforce it, might be the subject-matter of a separate suit. 

What is required to be admitted by both the parties is a set off. by 
which I understand a set off of a debt or demand, and not the debt or 
demand itself. 

Section 47 of the County Courts Act of 1888 enacts that "where in 
any action the debt or demand claimed consists of a balance not exceeding 


(1) L.3. 19 Q.B D. 633. (2) L.R. 23 Q.B.D, 156. . 

(3) L.R. IC.P, 567. (4) 8 Exch. 312 = 22 L.J. Exoh. 106- 
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£60 affcor an admitted set off o( any debt or doraand olaimad or ronoverablo 
by the defendant from the plaintiff, the [424] Oourb shall have jmiadiobion 
to try such aotioo." Thoro was a provision bo the samo effect in tho Act 
of 1856. It is clear that what must bo admitted is tho sot off of a debt 
or demand, but thoro has been some discussion in the Courts as to 
whether the words “ an admitted sob off ” meant a sot off admitted by 

both parties. , , , 

The Small Cause Court Act in force in this country places it beyond 

doubt that whatever may be meant by a sob off, the admission must be 
by both parties. In Walcsby v. Goulstonii) the plaintiff brought an action 
for £51. but reooverol judgment for only £19. a set off having been admit- 
ted during trial for £32. The question arose whether he was entitled to 
hU costs. Erie, O.J., held that he was entitled, and added : I think there 
is graat doubt whether a set off can be admitted by one party only, but 
hero plaintiff did not admit it himielf before ao'.ion brought." 

In Percival v. Pedlcij{2), Mathew and Cave. JJ., overruling Baron 
Huddleston, held that the words " aimitted sot off " meant a set oft by 
the plaintiff only. But the words occurred m another sec^uon of the 
Act which allowed the defendant to apply for an order transferring the 
action for trial in the County Court when the claim although it origin- 
ally exceeded £50 is reduced by payment, admitted setoff, or otherwise to 

a sum not exceeding £50. ’ ^ ^ t u u 

In Hubbard v. Goodlcy (3). Huddleston, B.. and Grantham, J.. hold 

that the words “an admitted set off " in s. 47 meant a 

existence of which is admitted by both parties and not merely by the 

plaintiff, and that the County Court had consequently no juriS(hctioa to 

try the action which was one for £56 reduced to £42 by a set off allowed 

in the plaint. The defendant, it is true, disputed the amount of the set off 

aUowed. but the decision did nob turn on that The substantial Ih« 

raised was whether the sab off having been allowed by the plaintiff, the 

County Court had jurisdiction to onberCam the action. Tne case o£ 

Percival v. Pedley was distinguished. Those cases being on a oiffereot 

statute are nob of course exactly in pomb, bub v. 

Hubbard V. Goodley do support the view I take of s. 18 of the SmaU Cause 
Oourb Act. which is that what [425] must be admibced is a set off 
of something, and not the samo thing which consbitiibes the set off . Percival 
V. Pedley does not conflict with this view, bscause if ^tha words by both 
parties ” had followed tho words admitted set off, the decision mit,hb 

liave^een di^e ^ j — my opinion from the facts stated by the learned 
Chief Judge of the Small Cause Court, the suit should be dismissed. 

The whole question depends upon tho meaning of the words “set off 
admitted by both parties." The cases cited bo us make it clear that the 
admission must be before the suit. The question remains what must be 
admitted before suit ? One contention is that it is an admission of an 
ascertained sum of money legally recoverable by the defendant from the 
plaintiff (see s. Ill of the Civil Procedure Code). The other contention is 
that it is an admission that such a sum has bsen set off against the 

plaintiff’s claim. t i i 1.4 • t ui 

Of those two contontions I think the latter is preferable. 

Although one ordinarily sneaks of a debtor admitting a debt, ibis not 

casual to speak of the creditor admitting the debt, and therefore it would be 

ID L. B. 1 0. P. 667. (2) L. R. 18 Q. B. D. 635.. (3) L.R. 25 Q. B. D. 156. 
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sbraining the meaning of ’words to say that the section means a debt 
admitted bv both creditor and debtor. On the other hand, without 
forcing the language of the section, and without putting upon it an inter' 
pretation which would give the words other than their ordinary meaning,, 
one might fairly speak of a creditor, as well as a debtor, admitting that a 
certain sum can properly be set off against a claim. An admission, to 
some extent, implies a statement against the interest of the party ad'^ 
mitting, and if the latter construction be put on the section, the admission 
is against the interest of each party. If one admits that his claim is- 
reducible by a certain amount, the other to some extent foregoes his right 
of suit with respect to his cross claim. 

I do not think the question is by any means an easy one, but this is 
the construction I would put upon the section. It is true that the oases 
in England have not gone so far, but it has not been necessary in any of 
them to go so far, and there is not, ns far as I am aware, anything in any 
of them to suggest that such a construction is incorrect. 

[426] In Turner Y. Berry (1) Pollock, C.B., speaking of a set off, 
said : “ It is in the nature of a cross action, and you cannot compel a man 
to set ofi his claim or accept credit for it against another. ” These words 
are cited with approval by Hawkins, J., in Neale v. Clarke (2).^ It seems 
bo me that these words are equally applicable whether the debt is or is not 
admitted by the debtor. 

In Hubbard V. Goodfey (3), Huddleston, B., says, with reference to 
the words “ admitted set off” in s. 57 of the County Courts Act: “My 
opinion is that the words mean admitted by both parties — that each party 
admits there is a set off.” As far as I can see, in using these words, Baron 
Huddleston had iu his mind the construction which, as above stated, I 
prefer. It is true that he was construing an act of which the words were- 
somewhat clearer, namely, “admitted set off of any debt or demand, claimed 
or recoverable by the defendant from the plaintiff.” These words point, 
not to the admission of the debt, but to the admission of the set off. But 
the Legislature here, I think, contemplated a similar construction of s. 18, 
for, if you read into that section the provisions of s. Ill of the Civil 
Procedure Code passed in the same year, you get very near to the words 
of the County Court Act. 

I would dismiss this suit with costs including the costs of this re- 
forence. 

PetheRAM, O.J. — In my opinion the answer to the question sub- 
mitted for the opinion of this Court should be in the affirmative, but be- 
fore stating the reason for my opinion I find it necessary to examine a 
little in detail the circumstances under which the question arises, as dis- 
closed in the case prepared by the Chief Judge. 

It appears thaton the 22Dd of February 1892 a contract for the sale 
of some goods was made between the plaintiffs and the defendant, but it 
does not appear, nor is it material, to consider which was the buyer and 
which the seller. On the 9th of March 1892 they made another contract 
by which the seller of the goods agreed with the buyer to buy them 

from him at a different price, and upon making up the account, after deduct- 
ing the price [427] of the goods at the rate mentioned in one contract from 
the price at the rate mentioned in the other, a balance of Rs. 500 appear* 
ed due from the plaintiffs to the defendant. 



(l) 5 Exoh. 858. (2) L.R. 4 Exch. D. 296. J3) Ii.R. 25 Q.B.D. 168. 
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On the 2 lat of April 1892, the plaintiffs by a contract of that fUto 
agreed bo sell certain other goods to the defendant for dolivory in May 
and June. The goods were nob delivered : the plaintiffs allege that the 
difference between the contract price of the goods and the market price 
at the time when the defendant had agreed to deliver them is Rs. 2,148, 
and they bring this suit to recover the sum of Ra. 1,648, that being the 
sum Rs. 2,148 after deducting from it the Rs. 500 which is due from them 
to the defendant on the balance of the old account. 

There can be no doubt that the debt due from the plaintiffs to the de- 
fendant on the balance of the old account is a debt which the defeodant 
is entitled to set off against a claim of this nature under s. Ill of the Civil 
Procedure Code. The suit is a suit for the recovery of money, and the 
claim of the defendant against the plaintiffs for the amount which appears 
to be due to him on the balance of the old account is an ascertained sum of 
money legally recoverable by him from the plaintiffs, and the next 
question is whether such a balance, so arrived at. is -X set off admitted by 
both parties within the meaning of explanation I of s. 18 of the Presidency 
Small Cause Court Act. A debt duo from the plaintiff to the defendant 
is made a set off by law (s. Ill, Civil Procedure Code), so that if a debt 
exists a set off exists, and from this I think that it must follow that if an 
admitted debt exists an admitted set off exists, inasmuch as a debt and a 
set off are in law the same thing. I think that a debt admitted by the 
parties is one claimed by the creditor and admitted by the debtor, and that 

is precisely the condition of the defendant hei^. 

The parties to the two contracts of the 22nd February 1892 and the 
9th of March 1892 have closed them, and the account has been made upon 
that basis, which it is admitted shows a balance m favour of the defendant: 
that sum he now claims, and the plaintiff admits that he is entitled to re- 
cover it, so that it is a claim made by the defeodant and admitted by the 
nlaintiff which is. I think, a debt admitted by both parties in the strictest 
sense [428] of the word, and if I am right in thinking that the expression 
*' set off ” is for the purposes of these sections the equivalent of the word 
“ debt " it must follow that there is a "set oS” of Rs. 500 admitted by the 
parties, and that the SmaU Cause Court has jurisdiction to entertain the 

• j 

The wording of the English County Courts Act is slightly different, 
and consequently the English cases are not direct authorities on the point, 
but I should add that I caunot reoouc. le the aeo.siou of Huddlestou B 
and Grantham, J.. in Hubbard v. Goodley (1). with that of Mathew and 
Cave JJ in Percival v. Pedley (2), so that there cannot be said to bo 
any current of English decisions in either direction. 

The answer of this Court to the question stated is in the negative. 

Attorneys for the plaintiffs: Messrs. Pittar ^AChtclc. 

Attorneys for the defendant : Messrs. Leslie and Sons. 


(1) L. B. 26 Q. B. D. 166. 
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APPELLATE CIVIL. 

Before Mr. Justii’.e O'Kinealy and Mr. Justice Ameer AH. 

Eadha Madhub Santra and others {Defendants) v. 
Lukhi Narain Roy Chowdhry {Plaintiff).^ 

[22ad August, 1893.1 


Withdrawal of suit^Civil Procedure Code {Act XIV of 1882) s. 373 — Withdrawal of suit 
without permission to bring fresh suit — Application of the Civil Procedure Code 
to suits in Revenue Courts. 


Section 373 oi the Civil Froredure Code (Act XIV of 18821 does not apply to 
suits before the Revenue authorities under Aot X of 1859, that Aot, being a com- 
plete Code in itself. 

[F., 21 C. 514 (516); R.. 12 C.W.N. 893 (895)=35 0.990; Disc., 38 0. 832 (843) *14 
C.L.J. 234 = 15 C.W N. 863 = 11 Ind. Cas. 207; Doubted., 35 0. 799=7 O.L.J, 
426 = 12 C.W.N. 888.] 


The facts of this case were shortly as follows : — 

The plaintiff brought a suit for arrears of rent in the Deputy Col- 
lector’s Court under Act X of 1859 for the years 1295, 1296 to [429] 8 
Pous kist of 1297. After the case was partially heard the plaintitf with- 
drew his suit without obtaining permission to bring a fresh suit. Subse- 
quently, the plaintiff instituted a similar suit against the same parties in 
respect of the same rent. The defendants contended that the matter was 
res yudicaia, and that the suit would not lie. The Deputy Collector con- 
sidering that s. 373 of the Civil Procedure Code was anplicable to 
rent-suits on the authority of Madho Prakash Singh v. Murli Manohar[\) 
held that the plaintiff’s claim was barred, and dismissed his suit. On 
appeal the District Judge of Cuttack reversed the Deputy Collector’s 
finding on the authority of the cases Modhoo Soodun MuUick v. Panek 
Cowrie MuUick (2) and Beer Chunder Joobraj v. Tarinee Churn Boy (3). 

From this decision the defendants appealed to the High Court. 

Babu Karuna Sindhu Mukerfee, for the appellants. 

Babu Ovendro Nath Mitter and Babu Satish Chunder Ghose, for the 
respondent. 

Babu Karuna Sindhu Mukerjee : — The provisions of s. 373 of the 
Civil Procedure Code are applicable to rent suits under Act X of 1859. 
Section 4 of the Civil Procedure Code Huumerates the Acts which are not 
affected by the Civil Procedure Code, and Act X of 1859 is nob in list It 
was held in the case of Nilmoni Singh Deo v. Taranath Mukerjee (4), 
that Revenue Courts or Civil Courts within the meaning of the Civil Pro- 
cedure Code, and in Madho Prakash Singh v. Murli Monohar (1) the 
Allahabad High Court held that, when the Rent Acts of the North-WestOTp 
Provinces were silent as regards procedure, the procedure of the Civil 
Procedure Code should be followed. There is no analogous section in Act 
X of 1859 to correspond with s. 373 of the Civil Procedure Code, (and, 
therefore, under that ruling, s. 373 bars this second suit. If that decision 
is correct as regards the Rent Acts of the North-Western Provinces, it 
is correct, and has been followed, in respect of the Rent Act s in Bengal. 

* Appeal from Appellate Decree, No. 494 of 1892, against the decree of B.L. Gop^* 
Esq., Judge of Cuttack, dated the 6th January 1892, reversing the decree of Babu 
Brojo Mohun Roy, Deputy Collector of Cuttack, dated the 15th of September 1891. 

(1) 5 A. 406. (2) 7 W.R. 802. 

(3) 11 W.R. 46. (4) 9 0. 296= 91. A. 174. 
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In tho case of Narain Kumari v. Raohu Mohapatro il), tho 

Calcutta High Court approved of the oaso of Madho Prakash Singh 
[430} V. Miirli Manohar (2) ; the only question before thorn was. did 
St 43 of the Civil Prooedure Code apply to rent suits under Aot X of 1859 ? 
aud they decided in the affirmative. The reason that s. 43 was applicable 
was because there was no similar provision in Aot X of 1859. If s. 43 is 
applicable to suits under Aot X of 1859, so should s. 373 bo made appli- 
cable. and this claim should bo held to he judicata. 

The respondents were not called upon. 
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JUDGMENT. 

The judgment of the Court (O'Kinealy and Amerk Alt, JJ.) was 

delivered by . . • j. 

Ameer Ali, J. — This is an appeal from the decision of the District 

Judge of Cuttack, dated the 6th of January 1392, reversing the decision 
of the Deputy Collector. 

The narrow point for decision in this case is wliether s. 373 of 
the Code of Civil Procedure applies to suits before the Revenue authorities 
under Act X of 1859. 

We think the point has been virtually decided by the reasoning m 
the Full Bench decision in Nagendra Nath Mullick v. Mathura Mohun 
Parhi (3), in which it was held that Act X of 1859. where it is still in 

force, is a complete Code in itself. r\ t. 

We, therefore, think that the decision of the lower appellate Court 

is correct, and that this appeal should be dismissed with costs. 

c Appeal dismissed. 


21 C. 430. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Banerjee. 

Dakhyani Debea {Defendant) v. Dolegobind Chowdhrt 

{Plaintiff).'' [24th August, 1893.] 

Sviall Cause Court, Jurisdiction of— Suit to establish right to crops on basis of title to 
land on which they are grown — Question of title — Decision as to genuineness of deed 

— Competent Court. 

A suit to tstablish the plaintifi’s tight to a standing crop on th® Ws of his 
title to the land is an ordinary civil suit, and not a suit , of a Small Cause Court 

[4311 Godha V. Waifc Earn (4) and Shihoo Narain Singh v. Mudden Ally {5) 

relied on. 

Held that if in such a suit the plaintiff’s title depended upon the genuineness 
of a feodala in respect of the land, a finding with regard to such genuineness is 
binding as res judicata in a subsequent suit between the 

to the title to the same land, although no issue was distinctly raised in the 
former suit on the question of genuineness. 

Soorjomonee Dayee v. Suddanand Mahopatter (6) referred to. 

IF., 31 T.L.R. 127.3 

• Appeal from Appellate Decree, No. 857 1892. against the decree of Baba 

Anando SSmar Bhucbadhioarry, Subordinate Judge of 

Pehtnary 1892, affirming the decree of A. 0. Mittra. Esq., Munaif of Puiulia, dated the 
17tb of September 18b9. 

(1) 19 0. 50. (2) 5 A. 406. (3) 18 C. 363. 

(6) 7 0.608. (61 12 B L.R. 304=1. A. Sup. Vol. 212, 
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One Kedar Nath Patock was tbo owner of an 8-anna share in a 
certain mouza and transferred certain land within the said mouza to his 
sister (the defendant in the present case) by a kobala dskbed in 1876. Kedar 
Nath’s 8-anna share in the mouza, was in 1833 sold at public auction in 
satisfaction of a money decree against him, and the plaintiff’s father pur- 
chased it, and the purchased share came into the possession of the plaint- 
iff and his co-sharers on the death of the plaintiff’s father. In order to 
realize certain money due on a decree from Kedar Nath the plaintiff and 
his co-sharers caused some crops then standing on the disputed land to 
be attached in execution. In these execution proceedings the defendant 
relying on her hobala pub in a claim to the crops, bub the claim was 
rejected. The defendant then instituted a suit against the plaintiff to estab- 
lish her right to the crops on the ground that the disputed land belonged 
to her. This suit was brought on the basis of the genuineness of her kobala, 
but the suit was dismissed, and an appeal from that decision was also 
dismissed. The plaintiff then granted a jamai right and settled the land 
with one Dokori Gorai, who grew paddy on the land. The defendant 
bad the paddy forcibly reaped by her servants. Dokori Gorai then insti- 
tuted criminal proceedings against the aggressors, but the Criminal Court 
dismissed the case, and thus virtually dispossessed the plaintiff, who then 
filed the present suit against the defendant to recover possession of the 
said land. 

The Munsif, following the finding of the appellate Court in the for- 
mer suit, held that the kobala was a collusive one, and gave the plaintiff 
a decree. 

[432] The defendant then appealed, and the Subordinate Judge dis- 
missed the appeal on the ground that the finding in the former suit acted 
as res judicata Sind that it was not open to the defendant to again raise 
the same contention as bo the bona fides of her kobala. 

From this decision the defendant appealed to the High Court. 

Babu Bhobani Churn Datt, for the appellant. 

Babu Golap Chunder Sarkar, for the respondent. 


JUDGMENT. 

The judgment of the Court (NORRis and Banerjeb, JJ.) was deli- 
vered by 

Banbrjee, J. — The only question raised in this appeal is, whether a 
decision in a former suit between the same parties should operate as res 
judicata upon the issue whether the kobala set up by the defendant as the 
basis of her title is a bona fide document. 

The Courts below have held that it operates as res judicata ; and the 
defendant appeals, contending that the Courts below are wrong. 

Wo are of opinion that this contention is not correct. It was 
argued for the defendant-appellant that the decision in the former suit 
could not operate as res judicata for two reasons, /irsi, because the former 
suit was one of the Small Cause Court class, and the decision therefore 
must be taken to be one by a Court not of jurisdiction competent to 
decide the present suit ; and, secondly, because the question of the boM 
tides of the kobala was not a matter directly and substantially in issue in 
the former suit, but arose, if at all, only incidentally. 

The former suit was brought by the present defendant for a declara- 
tion of her title to a standing paddy crop which had been attached in execu- 
tion of a decree, and had been unsuccessfully claimed by the present defend- 
ant in the execution proceeding. The present defendant, the plaintiff in that 
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auit, sought to establish her right to the pa^ldy orop, sotting out, as the 
basis of her title to tlie orop her title to tlie land under tlie hohiila now m 
dispute : she was still in possession of the orop. and had no reason to sue 
ior the recovery of the orop or its value, nor did she sue for the sarno. 
That being the nature of her suit, it oould not, under s. 6 of Act XI 
of 1865, the Small Cause Court Act then in force, have been brought 
in the Court of Small [433] Causes. The suit was an ordinary oivil suit, 
and ths Court which tried that suit was an ordinary Civil Court. In 
support of the view we take, we may refer to two cases. Shihoo Narain 
Singh v. ^Jiulden Aly (1) and Godka v. Naik Ravi <2). The hrst branch 

•of the appellant’s contention must therefore fail. 

Then as to the second branch of the argument, it is true that no issue 
upon the question of the bona fidcsoi the kobala was raised, in so many 
words, in the former suit : but seeing that in that suit the plaintitl. that is, 
the present defendant, based her claim solely upon the kobala, and seeing 
that the only ground upon which the Court found against her was that 
the kobala was not a botia fide document, we must bold that the question 
of the bonafides of the kobala was directly and substantially m issue in the 
•former suit. The decision of the Privy Council in the case of Soorjomonce 
Dayee v. Suddatiaiul Mohapatter (3) fully supports this view. 

The result then is, that this second appeal must be dismissed, and the 

•decree appealed against affirmed with costs. 

Appeal dismissed. 


21 C. 433. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Banerjee. 

MoHESH Chundbk GhoSE and others {^Defendants Nos. 1 
to 6) u. Saroda Prasad Singh {.Plaintiff) and others 

{Defendants).* [2oth August, 1893.] 

Jjandlord and Tenani—Transfer of tenure— Bengal Tena7U:y Act {Vln of 1885), ss. 17, 

18 and 88 — Bights of purchaser or transjeree of tenure— Btght of suit. 

There is nothing in 9 . 88 of the Beog*l Tenancy Act to prevent a person who 
has purchased a share in a viokurrari holding from bringing a suit for a decla- 
ration of hie right to that share and for possession of the 

a sale held in ©reoution of a decree for rent to which he [484] was not made a 
party. Sections 17 and 18 of the Bengal Teoaooy Act rwognize the ^fanefet of a 
Bhara of a holding, and enable the transferee to be regarded as one of the tenants 

in respect of the bolding. 

IF., 11 O.W.N. 144 N; R.. 13 O.L.J. 613 = 16 G.W.N. 64 = 9 lod. Gas. 3001 (1003) ; 16 
O.Ii.J. 89 {92) = 10 Ind. Gas. 382; 8Ind. Ca9. 661 (663). J 

The facts in this case were as follows: — . , 

The defendants Nos. 1 to 6 were the putni ialukdars of 91 bigbas 
<6 cottabs odd of certain lands, the names of defendants Nos. 1 to 5 being 
alone registered in respect of the lands, and the defendants 7 to 18 were 
ihemokurrari holders from defendants 1 to 6 of a two- thirds share of the 
said holding. The defendants 7 to 18 sold their two-t hirds share to the 

• Appeal from Appellate Deoree. No. 956 of 1892 . agamst the decree of Baboo Babi 
Ohandra Giangooly. Subordinate Judge of Midnapore, ^ted 2 «h Ma«h 1892 affixing 
the decree of Baboo Jogandranath Mukerjee, Munsif of Gurbetta, dated the 3lat of March. 
J891. 


(1) 7 0. 608. 


(2) 7 A, 169. 


(3) 12 B.L.B. 304 = 20 W.R. 377. 
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plaintiff under a ftoiaia dated the 19th Bysack 1295 (30th April 1888), 
The plaintiff gave notice of his purchase and paid the landlord’s fees to 
the defendant No. 1, who received them and gave a receipt on behalf of 
the defendants Nos. 1 to 6. The defendants Nos. 1 to 6 had been anxious 
to purchase this two-thirds share which the plaintiff bought, but not 
being able to do so, the defendant Noi 6 instituted a suit on a mortgage 
bond relating to the land in question against the plaintiff and the defend- 
ants Nos, 7 to 18. The plaintiff satished that demand by getting the 
other defendants to deposit the amount claimed. After that the defendants 
Nos. 1 to 5 instituted a suit against the defendants Nos. 7 to 18 alone 
for rent that accrued bsfore the plaintiff's purchase, and, though 
aware of the plaintiff’s purchase, ignoring his tenancy. The defendants 
Nos. 7 to 18. in their written statement alleged that they had sold their 
share to the plaintiff : the Court without making the plaintiff a party gave a 
decree against the defendants Nos. 7 to 18. The paddy on the plaintiff's 
lands wasthen attachadinexecutionof that decree, and the plaintiff deposited 
through the said defendants the sum of Rs. 202-8, being theamouot claimed,, 
and bad the execution case struck oft. After this another suit was brought 
for subsequent rent by the defendants Nos. 1 to 5 against defendants Nos. 7 
to 18, in respect of rent due upon the whole tenure. The plaintiff applied 
to be made a party in that case: his application was not acceded to, and 
another decree was made against defendants Nos. 7 to 18. The decree was 
collusively executed, no writ of attachment or sale proclamation was issued, 
and on the 16th August 1889 the property was put up to auction 
and purchased by defendants Nos. 1 to 6 for the sum of [433] Rs. 103, 
the value really being Rs, 900. The plaintiff oa hearing of the sale 
deposited the money and applied to have the sale set aside, but his 
application was refused. The plaintiff was thus dispossessed of the share 
purchased by him, and on the 15tb August 1890 he filed a suit in the 
Munsif's Court against the defendants Nos. 1 to 18 for a declaration 
of his right to the two-thirds share purchased by him and for possession, 
and asked to have the sale (held in execution for the decree for rent to 
which he was not a party) set aside. 

The Munsif gave the plaintiff a decree and declared that the execu> 
tion sale was not binding against him and ordered it to be set aside, and 
this decree was confirmed by the Subordinate Judge on appeal. 

The defendants Nos. 1 to 5 appealed to the High Court, the other 
defendants, as well as the plaintiff, being made respondents. 

Dr. Hashbehary Ghose and Baboo Bepin Behary Ghose, for the 
appellants. 

Baboo Saroda Churn Mitter, for the respondents. 

The judgment of the Court (NORRIS and Banerjeb, JJ.) was as 
follows: — 


JUDGMENT. 

Banerjee, J. — This was a suit brought by the plaintiff-respondent- 
for declaration of his right to a 10 annas, 15 gundas, Icowri, 1 krant (that 
is a two-thirds) share in a mokurrari holding, and for possession of the 
same, after setting aside a sale held in execution of a decree for rent, to 
which he was no party. 

The defence was that the plaintiff was not entitled to maintain the 
suit ; and that the holding in question had been purchased by the defend^ 
ants Nos. i to 5 at a valid sale held in execution of a decree for rent 
obtained by them against their registered tenant. 
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The Gourba below have found for bbo plainbiCf, and given him a decree 
declaring bbab bbe exeoubion sale is not binding as against bim, and order- 
ing that bhe entire sale be set aside. 

On second appeal it is oontended on behalf of the defendants 
Nos. 1 to 5 that the decision of the lower appellaie Court is wrong in 
law, being opposed to the provisions of s. 89 of the Bengal Tenancy Aot 
which provides that the “ division of a tenure, or bolding, or distri- 
bution of the rent payable in respect £4363 thereof, shall not be binding on 
the landlord unless it is made with his consent in writing.” Bub what 
the plaintiff here asks for is not that he should be declared to have pur- 
chased atwo-tbirds share of the bolding in question, and thereby to have 
become entitled to a separate holding consisting of that two-thirds share, 
and liable only for a proportionate share of the entire rent, but that be is 
entitled to be regarded as one of the persons who own and possess the 
holding in question, the liability for the rent of the entire bolding still 
continuing joint. 

We think that the plaintiff’s contention, that he is entitled to be 
regarded as one of bhe tenants under the defendants Nos. 1 to 5 in respect 
of the holding of which he has purchased a share, is fully borne out by 
s. 17 of the Bengal Tenancy Act read with s. 18, and is not opposed to 
a. 88. Sections 17 and 18 of the Bengal Tenancy Act recognize the 
transfer of a share of a holding and entitle the transferee to claim to be 
regarded as one of the tenants in respect of the holding. If that is so, the 
decree in the rent suit that was brought only against the former tenant, 
after he had transferred a share of the holding to the present plaintiff, can- 
not be regarded as a valid and binding decree against the plaintiff ; and the 
sale held in execution of such a decree cannot affect the rights of the plaint- 
iff. The decree, therefore, that the Courts below have given, declaring that 
theplaiabiff’s share in the holding in question is not affected by the execu- 
tion sale at which the defendants Nos. 1 to 5 have purchased, and giving 
him joint possession of the said share in the entire holding, must stand. 

It was then contended that the decree appealed against goes a great 
deal further, and directs that the entire execution sale should be set aside. 
To that extent, we think it cannot be sustained ; and the learned vakil who 
appears for the respondent does not contend that the decree ought to be 
supported to that extent. That being so, so much of the decree as directs 
that the entire execution sale be set aside cannot stand. 

The decree passed by the Courts below will, therefore, be modified by 
striking out this last mentioned part. Subjecb to this modification, the 
decree of the Court below is affirmed, and bhe appeal dismissed with, 
costs. 

Decree varied. 

C. S. 
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[437] APPELLATE CIVIL. 

Before Mr. Justice Pigot, Mr. Justice Macpherson, and Mr, Justice 

Banerjee. 

Azizan {Plaintiff) v. Matuk Lal Sahd {Defendant).* 

[28th November, 1893.] 

Civil Procedure Code {Act XIV of 1802), s- 2^4 — Separate suit — Uncertified adjustment 

— Agreement not to execute decree — Snit b^j judgment-debtor to stay execution-^Civil 

Procedure Code {Act XIV of 1882), s. 258. 

The defendant in January 1887 obtained a decree againet the plaintiff 
which he partially executed, and thereupon an adjustment of account took place 
between the plaintiff and defendant in which a certain sum was found due by 
the plaintiff to the defendant, for which sum the plaintiff gave a bond to the 
defendant in consideration of which the defendant agreed to exonerate the plaint- 
iff from liability for the balance due under the decree. This satisfaction of the 
decree was not certiffed to the Court. On 12th March 1890 the defendant applied 
for further execution of the decree. In a suit for a declaration that the defend- 
ant had DO right to execute the decree, and for an injunotion to restrain him 
from executing it, it was contended that the suit was barred by s. 241 of the 
Civil Procedure Code. 

Held by PiGOT and MacPHERSON. JJ., (BANERJEE, J,, dissenting) that 
s. 244 is not limited by s, 258, and that the suit was not maintainable. Where 
a decree is satisfied by an agreement out of Court and such satisfaction is not 
certified to the Court, a subsequent suit on the agreement is not maintainable if 
the object of the suit is to restrain the decree-holder from executing bis decree 
in contravention of the agreement. 

Per Pigot, J. — Section 244 of the Civil Procedure Code does not absolutely 
bat a suit, but prohibits in a separate suit between the same parties to a decree 
any relief being granted which interferes with the conduct of the execution pro^ 
ceedings by the Court executing the decree. , 

Per BANER.7BB, J.— A suit on the agreement was maintainable. Section 258 
of the Civil Procedure Code having enacted that an uncertified adjustment 
cannot be recognized as an adjustment of the decree by any Court executing 
the decree, implies that it may be' recognized as such by a Court trying the 
matter as a regular suit. 

|F., 5 Ind. Cas. 814=. 16 P.R, 1010 = 18 P.W.R. 1910=02 P.L.R. 1910 ; Appr., 22 B. 
463 : 31 0 480 = 8 C.W.N. 395 ; R., 20 A. 254 (256, 258) = A.W.N. (1898) 37; H 
C.L J. 91 (94) = 4 Ind. Cas. 402 ; 13 C P.L.R. 179 ; 17 C.P.L.R. 60 (62) : L.B.R. 
(1893—1900). 621 ; D., 23 B. 394 (396) ; 25 C. 718 (721, 724) ; 4 Ind. Oas, 818 
(819)=U.B.R. (1909), 2nd Qc. C P.C., p. 31 ; Cited, U.B.R. (1913), 4th Qr.. 191 
= 22 Ind. Cas. 963.3 

Tee facts of this case wore as follows: — 

The defendant obtained a decree against the plaintiff and her co- 
sharers, dated the 31afc of January 1887. for Ea. 8,578-15-9 in a [438] 
suit on a bond of the 4th October 1879 executed by Sheikh Mahomed 
Saleh, whose heirs the plaintiff and her co-sharers were. The plaintiff 
and her eo-sbarers had one of the properties which they inherited from 
Sheik Saleh sold for arrears of Government revenue. The plaintiff’s 
share in that sale amounted to Rs. 640-1-0, and the whole sale realized 
Rs. 6,584-1-0. The defendant in execution of his decree of the Slst of 
January 1887 caused the whole amount, being the share of the plaintiff 
and he r co-sharers, to be attached, and with the consent o f the plaintiff 

* Appeal from Appellate Decree, No. 2166 of 1692, against the decree of W. H* 
Page, Esq., District Judge of Tirhoot, dated the 25th of November 1692, affirming the 
decree of Babu Brojo Mohun Pershad, Officiating Subordinate Judge of that district, 
dated the 14bh of January 1892. 
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took tho money out on the 14bli of July 1887 in part satiafaebion of Iuh 
dooree. Thedefondanb then domaudod a further sum of Hs ()3;l l-4 from 
the plaintiff, on the ground that it was the balance duo to hitn from 
Sheik Saleh, Accounts wore then adjusted between plaintilT and defend- 
ant, and the sum of Rs. 750 was found to be duo from the plaintiff to tho 
defendant, for which sum she on tho 2Gth August 18H7 exooufod 
a mortgage bond in favour of tbo dofondant in satisfaction of all claims 
including her liability under the decree, the defendant promising to 
certify to the Court the satisfaction of the decree, so far as tho 
plaintiff was concerned, and the plaintiff relying on him to certify tho 
payment to the Court. This, however, he did not do, but on tho 12th of 
March 1890 he applied for execution of his decree against the plaintilT and 
the other judgment-debtors. In reply to the notice of execution the 
plaintiff objected and stated that tbo decree had already been satisfied as 
against her. Her objection was held not to have been filed in time, and 
was dismissed under s. 258 of the Civil Procedure Code. The plaintiff 
then instituted the present suit for a declaration that the defendant bad no 
right to execute the decree as against her. and for an injunction to restrain 
him from so executing it. 

The Subordinate Judge dismissed the suit on the merits, holding 
that the agreement setup by the plaintiff had not been established, but 
that the suit was not barred by s. 244 of the Civil Procedure Code. 

On appeal the District Judge held that the suit was barred by s. 244 
of tho Civil Procedure Code, but expressed no opinion on the merits. 

Prom this decision the plaintiff appealed to the High Court. 

[439] Babu Utnakali Mukerjee{(ov^Ir. C. Greflori/), for the appellant. 

Mr. Hill, Dr. Troybickhonath Mitter, and Babu Aubinash Chunder 
Banerjee, for the respondent. 

Babu Omakali Mukerjee : — Tho provisions of s. 244 of the Civil 
Procedure Code do not bar the present suit. Under s. 258 a Court execut- 
ing a decree is precluded from recognizing an uncertified payment, and 
therefore s. 244 is limited in its operation by s. 258, and does not apply 
to any case in which there is an alleged payment or adjustment which 
has not been certified in accordance with the provisions of that section. 
The decisions of this Court show that a suit of the nature of the present 
suit is maintainable, and that the provisions of s. 244 are limited by 
8. 258. In a case under the corresponding sections of the old Acts, 
8. 206. Act Vril of 1859, and s. 11 of Act XXIII of 186U the case of Gwia- 
^mani Dasi v. Pran Kishori Dasi (1), Couch, C.J., said that s. 11 of Act 
xxm of 1861 and s. 206 of Act VIII of 1859 (which to some extent corres- 
ponded to ss. 257 and 258 of the present Code) could only be reconciled 
by holding that s. 11 does not apply to payments made out of Court and 
not certified to the Court and of which it cannot take notice. The judg- 
ment-debtor in that suit brought an action against the decree-holder for 
'damages to recover the money which the decree-holder had obtained in 
contravention of his agreement. Tnen again in Nubo Kishen Mookerjee 
V. Debnath Boy Chowdhry (2) this Court held that where a decree-holder 
agrees for good consideration not to enforce his decree, the Court may legi- 
timately on tho suit of the proper party issue an injunction against the 
former to prevent him from doing what he has promised not to do, pot- 
withstanding the provisions of s. 206 of Act VIII of 1859 ; and in Nujeeni 
Mullick v. Erfan Mollak (3) the Court held “ that a suit to enforce a 

(1) 6 B.L R. 233«13 W.R. P.B. 69- (2) 22 W.R. 194. (3) 22 W.R. 298. 
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confcracfe by which a dispute was adjusted between a decree-holder and 
judgment-debtor was not barred by s. 206 of Act VIII of 1859.” Section 
206 of that Act corresponds to ss. 257, 25H of the present Code, and it 
was held that in each of thosecases s. 206 did not prohibit the suit. The 
decision of the Full Bench [440] was followed later by this Court 
in the case of G^ini Khan v. Kunjo Behary S6^n(l), where it was held 
that ss. 244 and 258 of Act X of 1877 had made no change in the 
law in that respect. Then there was the case of Poromanand Khas^ 
nabish v. Kkepoo Paramanick (2) so late as 1884 which followed the 
Full Bench decision. The Full Bench decision has been followed in 
another class of cases, where sales in execution of decrees have been set 
aside on the ground that the decree had in fact been satisfied by an uncer- 
tified payment out of Court — Ishan Chunder Bandopadhya v. Indro Narain 
Gossami (3), Pat Dasi v. Sharup Chand Mala (4). Then there are ana- 
logous cases in the Bombay Court— Swamirao Narayan Deshpande y. 
Kashinath Krishna Mutalik Desai (6) and Mukund Harshet v. Haridas- 
Khemji (6) — holding that a decree- holder who has bad the decree satisfied, 
though the payment is not certified, is not entitled to take advantage of 
his own wrong and execute again : if he does a suit for injunction or 
damages will lie. 

Mr. Hill, for the respondent : — It has been argued that the terms of 
3. 244 do not bar this suit. By considering the different enactments 
on which s. 244 has been framed, it will be seen wbat the tendency 
of the Legislature has been. The original section was s. 206 of Act 
VIII of 1859, which ran thus : “All monies payable under a decree shall be 
paid into Court unless such Court or the Court which passed the decree 
shall otherwise direct. No adjustment of a decree in part or in whole 
shall be recognized by the Court unless such adjustment be made through 
the Court or be certified to the Court by the person in whose favour the 
decree has been made or to whom it has been transferred.” The- 
Legislature, in order to give Courts the fullest powers in execution proceed- 
ings, enacted by an Act amending the Civil Procedure Code, namely. Act- 
XXIII of 1861, 9. 11, " that questions regarding mesne profits and interest 
and sums paid in satisfaction of a decree and any other questions 
arising between the parties to tbe suit in which the decree was passed 
and relating to tbe execution of tbe decree shall be determined by 
[44il] tbe order of the Court executing the decree.” By Act X of 1877,. 
s. 244, it was enacted that “Tbe following questions shall be determined 
by order of the Court executing the decree, and not by a separate suit,” 
namely, cl. (c), “any other questions arising between the parties to the 
suit in which the decree was passed or their represeutatives and relating to 

the execution of the decree.” By Act XI f of 1879 the words “ discharge 
or satisfaction ” were inserted after the word “execution ” in s. 244, ol. (c),. 
of Act X of 1877. The Civil Procedure Code, Act XIV of 1882. s. 24k 
cl. (c), contained these changes, and by s. 26 of Act VII of 1888, 
another addition was made, and it now reads thus : — “ any other qoes* 
tions arising between the parties to the suit in which the decree was passed^ 
or their representatives, and relating to the execution, discharge or satis- 
faction of the decree or to the stay of execution thereof.” 

Now as regards s. 258. The original section was s. 206 of Act VH^ 
of 1859. Section 258 of Act X of 1877 corresponded with s. 206 of Act 


(2) 10 C. 354- 
(5) 15 B. 419. 


(1; 3 G.L.R. 414. 
(4) 14 C. 376. 
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VIII of 1859. By a. 36 of Act XII of 1879 a new aoction was insoitod 
in the place, and instead of s. 258 of Aot X of 1877, the chief alteration 
being in the words "no such payment of adjustment shall bo rocognixed 
by any Court unless it has bodo cortihed as aforesaid and by s. 27 of Aot 
VII of 1888, the last paragraph of s. 258 of Act X of 1877, as it then 

stood, was altered to the fallowing : — " Unless such payment or adjustment 
has been certiSed as aforesaid it shall not be recognized as a payment or 
adjustment of the decree by any Court executing the decree.” This is 
how the new sections now run, and it will be seen that the sections have 
been so enlarged that a Court may deal with all questions concerning a 
decree passed by it. 

The question raised in tlio appeal is a question concerning the execu* 
tioQ of a decree, and the decree has not been fully executed as yet in a 
regular way, and therefore a suit to stay the execution is barred by 
the terms of s. 244. The cases cited by the other side in which suits have 
been allowed have been cases of suits to recover damages after the execu- 
tion proceedings have absolutely closed and when the judgment-debtor 
has satished the decree twice. But in this case the appellant has not been 
yet [4423 compelled to satisfy the decree, though sho never certified too 
amount which she alleges she paid. The execution proceedings are 
^till open, and under the authorities she cannot maintain her present 
suit. 

By 8. 258 as now framed, and as it has been framed since 1877, the 
judgment-debtor can compel the decree-holder to certify, but he must take 
the necessary measures for that purpose within the proscribed period. If 
he does not see the payment certified, then the effect of s. 244 read with 
8. 258 is that the payment or adjustment does not satisfy the decree, and 
the judgment-debtor is precluded from bringing a separate suit to 
prevent execution. Section 258 does not limit the operation of s. 244. 
There is an express finding to that effect in Bairagtilu v. Bap- 
anna (1). In Swamirao Naraijan Deshpande v. Kaskinath Krishna 
Matlik Desai (2), Ss.rgQQty G.J., sa,ys: — " Since the amendment made in 
the above section (s. 253) by s. 27 of Act VII of 1838, such payment or 
adjustment may be recognized by a Civil Court, except xohen executing 
the decree, and the Court is here executing the decree. In Prosunno 
Kumar Sanyal v. Kali Das Sanyal (3), there was an alleged private 
■payment by some of the judgment-debtors of their share of the decree and 
an alleged agreement by the decree-holder not to execute the decree as 
against them. In spite of the agreement the decree-holder did execute the 
decree, and had the property sold, and it was purchased by a third party. 
In a suit by the j udgment-debtor against the decree- holder and the purchaser 
to set aside the sale, their Lordships in the Privy Council held that s. 244 
was a bar to such a suit. This decision overrules Sakharam Ram Chandra 
Dikshit V. Govind Vaman Dikshit (4) and Iskan Chxmder Bandopadhya 
V. Indro Darain Gossami (5). Section 258 clearly prohibits a Court 
executing a decree from recognizing an uncertified adjustment. The Legis- 
lature has by the Acts of 1877. 1879. 1882, and VII of 1888. followed the 
policy of restricting to the Court of execution the determinations of all 
questions relating to the execution of the decree and arising between the 
parties to it, [443] Section 27 of Act VII of 1388 was drawn by the Legis- 
lature after the case of Abdul Rahiman v. Khoja Khaki Aruth (6) had 

(l) 15 M. 302. (21 15 B. 419 (421). (3) 19 C. 683*19 I. A. 166. 

r4) 10 B.H.O. 361. (5) 9 0. 788. (6) 11 B, 6. 
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been decided, in which all the aufchorifeiea were examined. The Legisla- 
ture has framed s. 244 so as to prohibit in a separate suit between the 
parties to a decree any relief being granted which interferes with the 
conduct of the execution proceedings by the Court executing the decree. 

Babu Umakali Mukerjee replied. 

The following judgments were delivered by the Court (MaophbrsON 
and Banerjee, JJ.) : — 

JUDGMENTS. 

Macpherson, J. — The plaintiff is one of the heirs of Mahomed 
Saleh, against whom and others the defendant obtained a decreefor money 
in January 1877. The decree was executed in that year, and partial 
satisfaction was obtained. In March 1890 the defendant again applied 
to execute the decree for the whole outstanding bala^nce against the 
plaintiff and other judgment-debtors or their representatives ; the plaintiff 
objected to the execution, on the ground that the decree had been 
adjusted in so far as she was concerned, but her objection was disallowed, 
as the adjustment had not been certiffed to the Court. The plaintiff brings 
this suit for a declaration that the defendant has no right to execute the 
decree as against her and for an injunction to restrain him from so exe- 
cuting it. She says that in August 1887 they adjusted their account; 
that her share of the amount which had been realized in satisfaction of 
the decree and her share of the amount which was still outstanding were 
apportioned, and that she gave the defendant a bond for Rs. 750, which 
included her share of the outstanding balance of the judgment debt' and 
the amount due by her on other accounts in satisfaction of all claims, and 
that the defendant agreed to exonerate her from all further liability under 
the decree and to certify the adjustment to the Court, but that he did not 
certify it and is now executing his decree. 

The question is whether the suit is not prohibited by s. 244 of the 
Procedure Code. Beyond doubt it raises questions relating to the exe- 
cution, discharge or satisfaction of the decree as between [444] the parties, 
or the representatives of the parties, to the suit in which the decree was 
passed, and if it is maintainable, the Court must, on a determination of 
those questions, decide whether the decree can or cannot be executed. It 
seems bo me immaterial whether the plaintiff relies on the alleged adjust- 
ment or on the alleged agreement of the decree-holder not to execute the 
decree, as the consideration for the agreement was the adjustment by tbe 
bond, and this she would have to prove for the purpose of preventing the 
execution. It is argued that s. 244 does not apply to this case, because 
the Court executing the decree, being precluded by 8.258 from recognizing 
an uncertified payment, could not give the plaintiff the relief asked for, 
or, in other words, that s. 244 is limited in its operation by s. 258, and 
does not apply to any case in which there is an alleged payment or 
adjustment which has not been certified in accordance with the provisions 
of that section. Such a construction would require the insertion of words 
which are not to be found in the section, and for introducing which I 
see no warrant. The object of the section clearly is that the Court 
executing the decree, having the parties before it. should determine all 
questions relating to the execution, including the question whether the 
execution should or not proceed, and its order has tbe force of a decree. 
I cannot suppose that the Legislature with that object in view contem- 
plated or sanctioned the institution by the judgment-debtor of a separate- 
suit which might delay the execution for an indefinite period. By s. 258 
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AS DOW framed and as it has boon iramed sinoe 1877, the judgment-dobtor 
can compel the decree-holder to cortify, but ho must take tho measures 
necessary (or that purpose within tho prosoribed period. If ho fails to do 
so, the effect of s. 244 road with s. 2o8 seoins to be that tho paymout or 
adjustment does not operate to satisfy tho dooree, and that tlie judRmont- 
debtor cannot by a separate suit prevent execution on tho ground that 
the decree has been satisBed or adjusted. lie may bo able in a suit 
differently framed to get relief of another kind, but it is not necessary to 
consider this. 

There is another diflioulty in the appellant’s way. Tho decroe was 
under execution and the Court executing it overruled, no matter on what 
grounds, her objection to the execution. The effect of [ 4413 ] the order was 
that execution should proceed, and the order has the force of a decree 
which is still in force. I fail to see how another suit will lie to prevent 
the decree-holder from executing his decree. 

I concur in the decisions of the Madras Court in Bairaoidu v. Bap- 
anna (l), which is directly in point, that s. 258 does not limit the operation 
of s. 244 of the Procedure Code. 

It is said, however, that the decisions of this Court are the other 
way, and show that such a suit as this can be maintained. It is necessary 
therefore to refer to those cases, although I think they have not the effect 
attributed to them. 

Stress is placed upon the remarks of Couch, C.J., in Gu7ia7nani 
Dasi V. Bran Kishori Dasi (2) decided by a Full Bench of this Court. 
That was a suit by the judgment-debtor to recover from the decree-holder 
money paid out of Court in satisfaction of a decree and the paymentsoi 
which was not certified, and it was held that s. 11 of Act XXIII of 1861, 
which was the section corresponding to s. 244 in the present Code, did not 
prohibit such a suit, which in no way affected the execution of the decree. 
Couch, C.J., said that s. 11 of Act XXIII of 1861 ands. 206 of Act VIII of 
1859 (which to some extent corresponded to ss. 257, 258 of the present 
Code) could only be reconciled by “ bolding that s. 11 does not apply to 

payments made out of Court and not certified to the Court and of which 

it cannot taka notice.” Those remarks must be taken in connection 
with the provisions of the sections referred to and the nature of the suit 
then brought. It was particularly pointed out that it was a suit to recover 
the money originally paid under the compromise, and of which the defend- 
ant must be regarded as a trustee for the plaintiff, and not a suit to 
recover back the money levied in execution of the decree. 

Then there are two cases in 22 Weekly Reporter upon which great 
reliance has been placed, and they are the only instances of cases, so far 
as I know brought to restrain a decree-holder from executing stbe decree. 
In neither are the facts fully stated. In [446] Nubo Ktshen Mookerjee 
V. Debnath Roy Ghowdhry (3) it is said that the defendant agreed for a 
consideration of Bs. 2,500 not to enforce hia decree against the plaintiff, 
but he was to be at liberty to continue bis suit against the other parties 
and to establish his right against them,” and that the objectof the suit was 
to obtain an injunction against the defendant personally to prevent him 
from breaking his agreement by applying to the Court to execute the 
decree against the plaintiff. In Nujeeni Mulhek v. Erfan Mollah (2) the 
suit was based on a contract adju sting a dispute between the defendant 

iix |K on«2 (2) 5 B li.R# 223=13 69. 

(8la2wi? m. (4) 22 W.R. 298. 
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decree-holder and the plaintiff judgment-debtor to the effect that the 
defendant on receiving Es. 100 from the plaintiff should, execute a convey- 
ance and should not eT^ecute two decrees which he held against the 
plaintiff. It was held in each of the cases that s. 206 of Act VIII of 1869 
did not prohibit the suit, but in neither is there any allusion to s. 11, Act 
XXIII of 1861, the material portion of which was as follows : “ questions 
relating to sums alleged to have been paid in discharge or satisfaction of the 
decree or the iike, and any other questions arising between the parties to 
the suit in which the decree was passed and relating to the execution of 
the decree, shall be determined by order of the Court executing the decree 
and not by separate suit, and the order passed by the Court shall be open 
to appeal.” 

These cases cannot be regarded as an authority for bolding that 
s. 244 of the present Code does not apply to the present case. Section 
244 is more explicit, and enacts in cl. (c) that, among the questions 
to be determined by order of the Court executing a decree and nob by 
separate suit are, “any other questions arising between the parties to the 
suit in which the decree was passed or their representatives, and relating 
to the execution, discharge or satisfaction of the decree, or to the stay of 
execution thereof.” It does not appear, moreover, that in those cases there 
bad been any application for execution or any order of the execution Court. 
In Guni Khan v. Kunjo Behary Sein (1) and Poromanand Khasnabish v. 
Khepoo Paramanick (2), the Court merely followed the Full Bench 
decision in Gunamani Dasi v. [447] Pran Kishori Dasi above referred 
to. In both those cases the decree bad been satisfied by an uncertified 
payment, notwithstanding which the decree-holder took out execution. 
The judgment-debtors sued for compensation in the form of damages, and 
it was not attempted to interfere with the execution of the decree. 

Then there is another class of suits to set aside a sale held in execu- 
tion of a decree on the ground that the decree had been in fact satisfied by 
an uncertified payment out of Court. Of this, Ishan Chunder Bandopa^ 
dhya v. Indro Narain Gossami (3) and Pat Dasi v. Sharup Chand Mala{i) 
were instances. It may be conceded that if a sale which had taken place 
could be set aside on such a ground, in a separate’suit, a separate suit could 
be maintained, to prevent the sale taking place. The first-mentioned case 
is, 1 think, really, no authority in favour of a separate suit for such a pur- 
pose. The Court, it is true, confirmed the decree setting aside the sale, but 
in doing so it professedly followed the decision of the Full Bench in the 
case already referred bo and the decision in Guni Khan v. Kunjo Behaty 
Sein, although the relief asked for and given was of a wholly different 
character, and the execution of the decree in the latter two cases was 
left untouched. Although, however, the sale was set aside, the decree- 
holder was the purchaser at the execution sale, and it did nob in substance 
matter whether the sale was set aside or whether he was directed to re- 
convey the property, and no objection to the decree appears to have been 
taken on that ground. 

The case of Pat Dasi v. Sharup Chand Mala was different. There 
the plaintiff’s property had been sold in execution of a decree for money 
and purchased by a person who was no party to the decree in which the 
suit was passed. The judgment-debtor then brought a suit against the 
decree-holder and the purchaser to set aside the sale, on the ground thM 

(1) 3 C.L.K. 414. (2) 10 C. 354. (3) 9 0. 788. (4) 14 G. 376. 
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the doorea had booQ privafceW satistied and that tphe subaequeob proceod- 
iogs in execution were fraudulent. A division Baoob of this Court, after 
holding that the private payment could be proved otherwise tiian by a 
eertifioabe under s. 258, set aside the sale on the ground that the decree 
having been satisfied was inoperative, and that the sale was void and of 
no effect. I should hesitate to follow [448] that deoision to its full 
extent under any oirounistaooes. but in so far as it is an authority to show 
that a suit of that nature could be at all maintained, it is, I think, 
directly opposed to a recent decision of the Judicial Oomnaittee. in Pro- 
sunTXo Kumar Sanyal v. Kali Das $anj/al (1). That was a suit of the 
same description. There was an alleged private payment by some of the 
judgment-debtors of their share of the decree and an alleged agreement by 
the decree-holder not bo execute it as against them. Notwithstanding 
that, he did execute it. and sold their property, which was purchased by a 
third party. The judgment-debtors then brought a suit against the decree- 
holder and the purohaser bo set aside the sale. It was argued «hab s. -.44 
did nob apply, as the purchaser ^Yas nob a party to the suit in which the 
decree was passed, but their Lordships said that made no difference, and 
that the suit was prohibited by s. 244 ; they added that they were glad 
to find that the Courts in India had nob placed any narrow construction 
on the provisions of s. 244. That case seems to go further m the direction 
of a striotmnforcemenb of the provisions of s. 244 than the decision of the 
Full Bench of this Court in Narain Ghaturaj v. Gopal Moji- 

dul (2). . . 11 

The argument that s. 244 does nob apply to the present case would, 

Ithink, beequallv applicable to tba case wbiob was before the Pnyv 
Couooil. Neither before sale nor after sale can an uncertified payment lie 
proved in the Court executing the decree. If s. 2i4 does not apply to a 
suit in which an uncertified payment 'S set up before thesala i! would 

not, it seems to me, aoiily to a suit iu which it was sat up after the sale. 
In neither instance could the Court executing the decree give any relief. 

Another argument has been founded on the alteration in the last para- 
graph of 3 . 258. The Codes of 1859 (s. 20« aod 1877 (s. 258) provided 
thaLn adjustment of a deerae made out of Court should not be recogn zed 
bv the Court executing the decree unless it bad bean certified to that 
By Act XlTof 1879, s. 258 A/ X of 1877 was altemd so 
that the adjustment should not be recognized by any Court. The p.ovi- 
sions remained till 1888, when by Act VII of that year the section 
[449] was again altered, so that the adjustment should not be recognized 
by -any Court executing the decree. The alteration effected in 1879 gave 
riM to some difference of opinion as to the proper construction of the 
words “ anv Court” [See Ishan Ohunder Bandopadhya v. Indro Narain 
Oossami (3), Poromanand Khasnabishv. Khepoo Parcmanickii). Pat 
Dan V. sLruv Chand Mola (5), Abdul Bahiman ^. KhojaKhaki Aruth m, 
and the Act of 1888 restored the old provision. The effect of the 
alteration last made was not, I think to limit or in any way interfere with 
the operation of s. 244. It admits of an unoert.bad pay ment being prov- 
ed in any other Court, but not for the purpose of preventing or interfering 

with the exaoutiou of the decree. 

' I think the suit has been rightly dismissed but as my learned ppl- 
leagne takes a different view, the case must be referred under s. 575 of ,ljl;a 


(1) 190. 683=19 I. A. 166. 
J ■ (4) 10 0. 364. 
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Code to such one or more Judges of the Court as the Chief Justice may 
appoint. 

Banerjee, J. — The question that arises for determination in this- 
case is whether the suit is barred by s. 244 of the Code of Civil Procedure. 

:The suit was brought by the plaintiff appellant, on the allegation that 
the defendant on the 31st of January 1887 obtained a de6ree for a certain sum 
of money against the plaintiff and certain other persons ; that after having 
obtained partial satisfaction by e&ecution of that decree he entered into a 
contract with the plaintiff by which he released the plaintiff from all liabi- 
lity under the decree upon obtaining from the latter a mortgage bondr 
dated the 26th August 1887, for a certain sum of money which was made 
up partly of what was settled to be the remainder of the plaintiffs’ debt 
under the decree and partly of a debt due on a certain bohi khata or account 
that the defendant promised to file in Court a petition exonerating plaint- 
iff from liability under the decree, but in contravention of such promise 
applied for execution against her and the other judgment-debtors on 
the 12bh March 1890; that tbe plaintiff thereupon raised objections to the 
execution proceeding against her, but they were disallowed on the 24th 
[450] of January 1891 under s. 258 of the Code of Civil Procedure ; and that 
the plaintiff was consequently obliged to bring this suit for a declaration 
that tbe defendant has no right to execute the decree against tbe plaintiff 
and for an injunction restraining him from doing so. Tbe defendant- 
amongst other matters urged that tbe suit was barred by s. 244 of the 
Code of Civil Procedure ; that the bond mentioned by the plaintiff was- 
not taken in satisfaction of tbe decree ; and that there was no agreement 
to release her from liability under tbe decree. 

The first Court held that tbe suit was not barred by s. 244, but that 
the agreement set up by tbe plaintiff was not established, and it accord- 
ingly dismissed the suit. 

On appeal the lower appellate Court, without going into the merits, 
has affirmed the first Court’s decree dismissieg tbe suit on tbe ground 
that it is barred by s. 244. 

In second appeal it is contended for tbe plaintiff that tbe suit is not 
barred by s. 244 of the Code of Civil Procedure ; and in my opinion this 
contention is valid. 

Section 244 of she Code of Civil Procedure enacts that certain classes 
of questions arising between the parties to a suit, including, among others, 
questions relating to the discharge or satisfaction of the decree, shall be 
determined by order of tbe Court executing the decree and not by separate 
suit. A provision like this evidently implies that tbe questions for 
determination of which a separate suit is prohibited are questions which 
the Court executing tbe decree is competent to determine in the coarse of 
the execution proceedings, and the object of such a provision obviously is, 
not to bar inquiry into any question, but to enable tbe parties to obtain ad- 
judication of questions relating to execution without any unnecessary ex- 
pense or delay such as a fresh suit might entail. Section 244 of the Code 
of Civil Procedure cannot, therefore, be taken to have been intended to bar a 
suit like tbe present, for the determination of the question whether there was 
or was not an adjustment of the decree which the decree- holder wrongfully 
omitted to certify to the Court, after having undertaken to do so. when s. 258 
of the same Code prohibits the Court executing the decree to recoguizo- 
such [481] uncertified adjustment. The same view was taken of the 
corresponding provisions of tbe old law (s. 11 of Act XXITI of 1861 and 
S. 206 of Act VIII of 1859) by a Full Bench of this Court in the case ol 
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Gunaviani Dasi v. Pra7i Eishori Dasi (1) in whioh Sir R. Oouoh in liis 
judgmeot observed :'‘Thero is notbing ins. Ilof Act XXIMof 18G1 whioh 
prevents such a suit as the present from being brought. That section says 
that all questions relating to sums alleged to have been paid in discharge 
or satisfaction of the decree or the like, and any other questions arising 
between the parties to the suit in whioh the decree was passed and relatiiuj 
to the execution of the decree, shall be determined by order of the Court 
executing the decree, and not by a separate suit ; but s. 206 of Act VITT of 
1859 prevents the Court executing the decree from taking any notice of 
payments not made through the Court or certified to the Court, and I 
cannot think that it was the intention of the Tjegislature that the Courts 
executing the decree should be bound to bear and determine questions as 
to payments whioh by s. 206 they were forbidden to recognize. I. think 
these two sections can only be reconciled by holding that s. 11 does not 
apply to payments made out of Court and not certified to the Court and 
of which it cannot take notice.” 

To hold otherwise, that is, to hold that an uncertified adjustment 
of a decree cannot be given effect to as an adjustment by a separate suit, 
would be to hold that it cannot be recognized and given effect to at all. 
For if it cannot be recognized and given effect to by a separate suit, 
then seeing that its cognizance by tbe Court executing the decree is barred 
by s. 258, there is no other mode in which it can be given efifect to. 
This, however, the Legislature did not intend, as tbe language of s. 258, 
and the successive changes in the law before it assumed its nresent form, 
will amply show. In tbe Civil Procedure Code of 1877 (Act X of 
1877, s, 258) the provision on this point was that an adjustment of 
a decree noc certified to the Court whose duty it was to execute it. 
sbould not be recognized by such Court. The section was amended 
by Act XII of 1879, which provided that an uncertified adjustment 
shall nob be recognized by any Court, and the provision was [452] 
re-enacted in that form in the Code of 1882. While this was the 
law, this Court held in the case of Jshan Chundcr Bandopadhya v. Indro 
Narain Gosami (2) tbab awy Court mozot. any Court of execution, and that 
suits based on an uncertified adjustment would lie, while a Full Bench 
of the Bombay High Court in the case of Abdul Rahiman v. Khoja Khaki 
Aruth (3) took the opposite view ; and then followed the last amendment 
of the provision by Act VII of 1888, by which it is now enacted in the 
last paragraph of s. 258 that an uncertified adjustment shall not be recog- 
nized as an adjustment of the decree by any Court executintf the decree. 

Iti is, therefore, no longer open to any one to contend that an uncer- 
tified adjustment of a decree cannot be recognized in a separate suit and 
be made tbe basis of relief. It was, however, contended by the learned 
counsel for the respondent that though an uncertified adjustment of a 
decree may be recognized by a Court in a separate suit, such suit can be 
brought only after the execution proceedings have run out their course, and 
brought only for damages for tbe wrongful execution, and that a suit to 
arrest the progress of the execution proceedings by an injunction is barred 
by 8. 244. I am unable to accept this argument as sound. Section 258 by 
enacting that an uncertified adjustment cannot be recognized as an adjust- 
ment of the decree by any Court executing the decree, implies that it may 
be recognized as such by a Court trying the matter as a regular suit ; and 
if it can recognize the adjustment as such and can make it the basis of 
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some relief, as was conceded, and nsust upon the authorities be conceded, 
I fail to see why the Court should be precluded from giving effect to the 
adiustment and granting full relief, or why the wrong-doer should be 
allowed to use or rather abuse the process of the Court, and the party 
wronged should bo compelled to sit quiet until the wrong — it may be an 
irreparable one — is completely done, and then seek for compensation as 
his only remedy, though in many cases it would be a most inadequate 
one. It was urged that s. 244 is answerable for such anomaly and 
injustice. But, as I have said above, s. 244 does not require all this ; 
and ss. 244 and 258 may be reconciled in the same way as Sir R. Couch 
reconciled the corresponding provisions of the old law, [4531 namely, 
by holding that s. 244 prohibits a separate suit for the determin- 
ation of those matters only which can be determined by the Court of 
execution. Some reliance was placed, in the argument for the respond- 
ent, on the Full Bench decision of this Court in Mohendro Narain 
Chattiraj v. Gopat Mondul (1) and on the decision of the Judicial 
Committee in Prositnno Kumar Sanyal v. Kali Das Sanyal (2). Those 
cases, however, do not directly bear oo tho present question. So far as 
they bear upon it they only show that the object of s. 244 is a beneficial 
one, and that it should receive a liberal construction ; and that matters 
relating to execution should be determined as cheaply and as speedily as 
possible, that is by the Court of execution. But they are not, as I 
understand them, any authority for the position that a separate suit is 
barred even as bo matters which cannot be determined by the Court of 
execution. 


It was expressly held by Couch, C.J., and Ainslie, J., in the case of 
Nubo Kishen Mookerjee v. DchnathRoy Choiodhnj (3), and by Markby and 
Mitter, JJ.. in Nujeeni Mullick v. Erfan Mollah (4), that a suit would lie 
for an injunction to restrain a decree-holder from executing his decree in 
contravention of an adjustment nob certified bo the Court. Those cases I 
think are direct authority in support of the appellant. The learned 
counsel for the respondent tried to distinguish those oases from the pre- 
sent, by showing that the provisions of s. 244 are more comprehensive 
than those of s. 11 of Act XXIII of 1861, which was the law then 
in force. But I do not see any real difference so far as the point now under 
discussion is concerned. It is true that s. 244 expressly refers to questions 
relating to discharge or satisfaction or stay of execution, but they were, I 
think, all included in the words, “ any other questions relating to the exe- 
cution of the decree.” 


For all these reasons I think the appeal ought to be allowed, and the 
decree of the lower Court set aside, and the case remanded to that Courc 
for trial on the merits. But as my learned colleague takes a different 
view, I agree with him in referring the case under s. 575 of the Code of 
Civil Procedure read with s. 587 to [ 454 ] such other Judge or Judges of 
this Court as the Chief Justice may appoint. 


There being a difference of opinion between the learned Judges who 
beard the appeal, the case was referred under s. 575 of the Civil Procedure 
Code to Pigot, J., who gave bbe following decision: — 

PiGOT, J. — This case has bean referred to me under s. 575 of tke 
Code of Civil Procedure. 


(1) 17 C. 769. 
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Tbo fAotsof tbe oase and the questions of law arising in it are fully 
stated in tbe judgments of my learned oolleagues. Tbo easo oouios to 
this Oourt in the following manner : — 

Tbe pUiutid* is one of several judgment-debtors, against whom, as 
representing Sheikh Mahomed Saleh, father of the plaiutifl', tlie dofondant 
obtained a decree ; the deoreo was in part satisfied by execution. The 
plaintiff says that after this there was an adjustment of account between 
plaintiff and defendant in respect of the proporbioualo share of the decretal 
amount payable by the plaintiff and the other dues of both parties, including 
a sum of money due to defendants from the plaintiff's father : tliat for the 
amount found due on this adjustment of account the plaintiff executed a 
mortgage-bond to the defendant, in consideration whereof the defendant 
agreed to exonerate the plaintiff from liability for the remainder of the 
decretal amount, and promised to file a petition in Court exonerating her 
from liability. The plaintiff says that, fully relying on the defendant, she 
did not put in any petition stating tbe settlement thus, come to. 

She says that, in violation of the agreement between them, the defend- 
ant applied on tlie 12tb March 1890 for execution of the decree against 
her along with the other judgment-debtors ; and that her objection in the 
execution proceedings was disallowed under s. 258 on January 24th, 1891. 
She says her cause of action accrued on March 12bh, 1890, on January 
24th, 1891, and every following day. 

She asks for a declaration that the defendant did receive the propor- 
tionate share of the atnouotpayable by her and exonerated her from liability 
to the decree ; that be has no right to execute it : and that the execution 
proceedings by him against her are fraudulent. 

[455] She prays for an injunction restraining defendant from execut- 
ing the decree against her, and for an interim injunction. 

The Subordinate Judge found as to tbe facts that the plaintiff bad 
altogether failed to prove that tbe defendant had, as she alleged, discharged 
her from liability under tbe decree, and he dismissed the suit. But he 
held that the plaintiff’s suit would not have been barred by a. 244 of the 
Civil Procedure Code, bad her allegations beeo proved. Tne plaintiff 
appealed from the judgment dismissing tbe suit on tbe merits; and the 
defendant from the decision of the Subordinate Judge holding that the 
suit was maintainable notwithstanding s. 244. For some reason not 
stated the latter appeal was, by consent, heard first. The appeal on the 
merits appears not to have been as yet disposed of. The District Judge, 
disagreeing with the Subordinate Judge, held that s. 244 was a bar to the 
suit, and this appeal is against that decision. The question to be determined 
in this appeal is therefore in some measure a speculative one. As yet, so far 
as the plaintiff’s case on the merits has been decided, it has been found that 
sbe has none : and this appeal is to determine whether, if it should turn 
out that her case on the facts is, after all, well founded, she would be entitled 
to tbe relief which she claims. It is not, at any rate, one of those cases 
of proved hardship such as have arisen from time to time from the per- 
haps improvident stringency of a. 258, or of the provisions which preceded 
it. For the appellant it is contended that s. 244 does not bar the deter- 
mination, by a separate suit, of the questions arising between the par- 
ties in the present case, that is the determination of any of those questions 
the determination of which is necessary for appellant’s success. There 
are, in tbe present case, two principal questions which may seem to come 
within the terms of s. 244 : one, whether as a fact there was such an 
adjustment between tbe parties as tbe plaintiff alleges ; another, whether, 
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1893 if so, the plaintiff is entitled to a nerpetaal injunction against the execu* 
Hov. 28. tion of the decree. If the determination of either of those questions is 

barred by s. 244, the suit must fail. The first relates to the foundation 

Appel* of suit, the cause of action without which no suit could be maintained; 

LATE the second to the relief which the plaintiff seeks in the suit— the only 
Civil, relief, indeed, which at present she could claim, [456] if she can claim it : 

she has as yet sustainol no damage from the defendant’s act in apply- 

21 C. 437. iog for execution, nor been obliged to pay any sum in addition to the secu- 
rity. She goes on the compromise if her story as to that is true. 

In considering whether the scope of any suit comes within s. 244, 

I suppose it may be regarded with reference to these two points : Ist, 
whether the cut/Se of dcticii can only be made out by the determination 
of questions which come within the sec . ion ; 2nd, whether the relief 
c/atmeci can only be given upon determination of such questions, as for 
example, under the present s 244 upon determination of questions relating 
to stay of execution. 

The numerous cases referred to in the judgments of my learned 
colleagues have decided that, under s. 206 of the old Code and s. 11 of 
Act XXIII of 1861, and under s. 244 and 258 of the later Code, a Civil 
Court other than a Court executing the decree can recognize an uncertified 
payment or adjustment of a decree in a suit based upon such payment or 
adjustment. This goes to the cause of action. 

The principle upon which this con^struction of the section was first 
adopted is stated in Gunamani Da&i v. Pran Kishori Dasi (1) and in other 
cases — in none more fully and clearly than in the judgment of Kindersley, J., 
in Viraraghava Rcddi v. Subbakka (2). It is that any other oon- 
struction must leave a judgment-debtor, against whom a decree really 
satisfied had been inequitably executed, without any remedy whatsoever; 
and as the construction was possible it should be adopted. [I may ob- 
serve that the Legislature, when it altered the terms of s. 258 by Act VII 
of 1888, bad this course of decisions before it, and I think it must be 
understood to have affirmed, by the alteration then made, the correctness 

of them.] „ 

Accordingly it was held in the case of Gunamani Dasi v. i ran 

Kishori Dasi and several others that under such circumstances the judg- 
ment-debtor might maintain a suit for the money he had paid on the ad- 
justment. So far as the relief thus granted was concerned, no questions 
coming within s. 11 or s. 244 arose in Gunamani Dasi v. Pran Kiskort 

Dasi. 

[457] Id some cases, however, the Courts bolding that, on tbe prin- 
ciple just mentioned, a suit might be maintained, went further and gave 
a relief., which did perhaps come within the prohibition of the section, and 
to which perhaps that principle did not necessarily apply. 

I own that I think such was the l^ubo Kishen Mookerjee^^^ 

Dehnath Roy Ghowdhry (3), which no doubt would be a binding authority 
upon this Court if the statutory law then in force still prevailet^ hu 
which I think I am at liberty to consider upon the question whether i 
should be treated as binding now, under a changed state of the law. 

In that case, the case of Gunamani Dasi v. Pran Kishori 
followed as to the right to bring a suit founded on the uncertified , 
ment. But, besides the question relating to this, there was, with . 
to the relief to be granted, a question which cert ainly related to ^ 

(1) 5 B. L. R. 223=13 W.R.F.B. 69. (2) 5 M. 397. (3) 22W. B. 194- 
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^eoubion of the ileoreo, inasmuoli ae it was whether the dooreo should be 
executed at all. 

It was held that it must not be executed, and for the same roasoa as 
is urged oq the Court in the present case. That reason is, not that to 
refuse the plaintiff that remedy would leave him without any remedy 
whatever, and thereby violate a fundamental maxim of the law ; but that to 
abstain from interfering with the execution would leave the plaintiff to 
be compensated in damages, wiiich might not bo an adequate compensa- 
tion to him. ” Since the Act of 1861. the Act in force when the case of 
Nubo Kishen Mookarjec v. Dcbnath Roij Chotodhrxj was decided, the Legis- 
lature has, by tlie Acts of 1877, 1879, 1882, and lastly Act VII of 1888, 
persistently followed the policy of restricting to the Court executing the 
decree the determination of all questions relating to the execution of the 
decree and arising bet vveen the parties to it. It has, no doubt, made an 
exception in the case of an uncertified adjustment, so far as to allow a 
separate suit to be based upon it. I think that must be taken to be the 
effect of the later change in s. 25S. But in Act VII of 1888, in which 
that section was altered so as to bring it into more complete accordanco 
with the decisions of most of the Courts, an addition to s. 244 ic) was 
made, as pointed out by Mr. Justice Maepherson in [ 468 ] his judgment in 
this case, which shows I think very strongly the intention of the Legis- 
lature : I refer to the words '* or to the stay of execution thereof. 

This last mentioned Act was passed soon after the important case of 
Abdul Rahivian v. Khoja Khaki Aruth (1) was reported. This Act, by 
the amendment to s. 258, ended the controversy which had arisen on the 
construction of that section. With the judgments of the Uigh Court of 
Bombay before it, in which all the cases were examined, and m which 
the case of Nubo Kishen Mookerjee v. Debnath Roy Chowdhry was fully 
•discussed, it added the above words to s, 244. 

I find myself unable to come to any other conclusion than this, that 
for reasons of policy, which it is not for a Court to contravene, the Legis- 
Uture has deliberately so framed s. 244 as to prohibit m separate suit 
between the parties to a decree any relief being granted which shall inter- 
fere with the conduct of the execution proceedings by the Court executing 
the decree. I do not see any escape from that conclusion, nor do I think 
it should be avoided, because possibly individual cases of inconvenience 
<aot of absolute denial of all remedy) may arise from it. 

The case of Prosunno Kumar Sanyal v. Kali Das Sanyal (2) relied on 
by Mr. Justice Maepherson in his judgment, is. I think, a case of great 
importance. I have looked at the record in the case. It was, although 
this is nob noticed in the report, a case of verbal adjustment, not certified. 
The suit was brought to set aside a sale in execution proceedings carried 
out in violation of the adjustment. It seems therefore undistinguishable 
from’thecase of Ishan Chunder Bandopadhya v. Indro Narain GossamiiS) 
{where the? sale was set aside), save that in the Privy Council case 
persons not parties to the decree were defendants. 

This Court (Tottenham and Ghose, JJ.) held that the questions in the 
suit which had been already raised without success before the Court exe- 
ojibing the decree were, as relating to the execution of the decree, barred 
by 8. 244, and dismissed the suit, and the Judicial Committee affirmed 

that decision. 


(l) 11 B. 6. (2) 19 0. 683 =Ii. R. 19 I. A. 166, (3) 9 C. 788. 
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[ 459 ] No doubt the argument in that case was on the Question 
whether, having regard to the fact that persons nob parties to the decrea 
were defendants, the section could apply ; and it was on this question that 
their Lordships reserved judgment in order to esamine the decisions in the 
Indian Courts upon s. 244. But this rather strengthens the case as an 
authority ; for it was held that as one of the parties to the decree was a 
defendant, the suit could not lie, because the questions raised in the suit 
were, as the Judges of this Court had held, questions relating totheexecu' 
tion of the decree under s. 244. 

This case, it is to be observed, was decided upon that section as it 
stood before it was altered by Act VII of 1888. 

There were two questions in the case which, prma facie, might seem 
to come within s. 244 : first, whether a suit would lie on the un- 
certified adjustment ; and, second, whether the relief claimed, namely the 
setting aside of the sale had in execution, involved the determination of a 
question relating to the execution of the decree. Neither in the judgment 
of this Court nor in that of the Judicial Committee, does it appear whe- 
ther it was decided that both of these questions or only one of them was 
held to bring the case under s. 244. 

Tf the first question was thought to be within s. 244, that would beat 
once to sweep away the whole course of decisions of which the case of 
Giinaniavi Dasi v. Pran Kishori Dasi is one. But it is difficult to suppose 
that this could have been intended by their Lordships, who do not refer 
in the judgment to that class of cases ; and Sir Richard Couch, who decided 
the case of Gunamani Dasi v. Pran Kishori Dasi, was a member of the 
Board which decided the appeal in the Privy Council. It seems safer to 
conclude that the questions held to be barred were those relating to the 
relief claimed, and so far the decisions seem to overrule the case of Ishan 
Chunder Bandopadhya v. Indro Naj’ain Gossami (1) and the case of 
Sakharam Ramchandra Dikshit v. Govind Vanian Dikshit (2) before 
West, J.. referred to by Sargent, C.J., in Mukund Harshet v. Saridas 
Kkemji (3V 

[460] I may say here that the case just mentioned (.Mukund Harshet 
V. Haridas Khemji) relied on for the appellant, was not a suit on an un- 
certified adjustment of a decree, but on an agreement made before the 
decree came into existence. 

I own that as to the relief by way of injunction granted in that case 
it does seem to me not to be consistent with the decision of the Privy 
Council as to the scope of the words ^'relating to the execution, &c.,” and I 
think, therefore, that I am bound to conclude that, bad that decision been 
before the Court, the case of Mukund Harshet v. Haridas Khemji would 
have been otherwise decided. 

It appears to me that Prosunno Kumar Sanyal v. Kali Das Sanyal (4) 
is an authority for the opinion expressed by Mr. Justice MaephersoUr 
with which I agree. 

Upon these grounds I think the suit was rightly dismissed by tb® 
District Judge and that this appeal should be dismissed. 

But I think I ought also to express my opinion that upon the grounds 
stated by Mr. Justice Farren in Abdul Itahiman -v. Khoja Khaki 
Aruth (5) at pages 29 and 30 of the report, where the case of Nubo 
Kishen Mookerjee v. Dehnath Roy Chowdhry (6) is discussed, I should, 

(1) 9 a 788. (a) 10 B. H. 0. 361. 

(4) 19 C. 683=19 I.A. 166, (5) 11 B. 6. 
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find ib impossible, apart from tbo construotion of s. 244. to hold the plaint- 
iff entitled to maintain this suit. That learned Judge says: “There 
was, however, before Act XII of 1B79 oame into operation, another 
olass of oases, by which it was in effect held that an uncertilied adjust- 
ment of a decree out of Court, though it could not be recognized by 
the Court concerned with the execution of the decree, yet might bo 
recognized by the same Court as an adjustment of its decree, if tlie 
jurisdiction of that Court were invoked by a separate suit. I refer to 
the oases of Nujceni MiiUick v. Erfan Mollah (1), where it was held tliat 
a suit to enforce a contract (uncertiBed) by which a dispute was 
adjusted between a decree-holder and a judgment-debtor could be main- 
tained;’ to Nitbo Kishen Mookerjec v.Dehnath Boy Chon-dhry (2) where an 
injunction was issued to restrain the judgment-creditor from executing his 
decree, on the ground of an uncertitied [461] adjustment ; and to Dhuronid- 
hurSen v. Agra Bank (3). These rulings were.l think, admissible under the 
wording of the law as it stood when they were passed ; but it appears to 
me to be an anomaly that in one branch of its jurisdiction a Court should 
be forbidden to recognize an uncertified adjustment of its decree, and that 
in another branch of its jurisdiction it should be permitted to recognize 
the same uncertified adjustment of the same decree and for the same pur- 
pose ; that in the latter branch it should issue an injunction in effect 
against itself in the former branch, and this. too. in the face of the dec- 
lared expression of the will of the Legislature that all questions between 
the parties to a suit relating to the execution of a decroe shall be dealt 
with by the Court executing the decree, and not by separate suit. The 
power of the Court in each branch of its jurisdiction to enquire into the 
alleged adjustment by the examination of witnesses is the same, and in 
each case its decision is open to appeal. I am unable to discover any 
ground upon which the anomaly can bo defended. It is opposed alike 
to the wording and spirit of s. 56 of the Specific Relief Act I of 1877.” 

Further the circumstances of this case are different from those in the 
case of Nuho Kishen Mookerjee v. Debnalh Boy Ckowdhry. In the case of 
Nubo Kishen Mookerjee v. Debnath Boy Chowdhry. the suit was brought to 
restrain the defendant in it from applying to execute the decree. No exe- 
cution proceedings had been commenced. , ujuu i. 

In this case the Court of the Subordinate Judge has had before it. 
since tlie 12bh March 1890. the proceedings in execution, m the course of 
which that Court rejected the plaintiff’s objection. The Court which is 
asked to grant the injunction is asked bo restrain its own proceedings ; it is 
now actually the Court executing the decree. It appears to me tba^t it 
would be a serious anomaly that the Court executing the decree, in which 

character it cannot recognize the uncertified adjustment, should have the 

power at pleasure of divesting itself of that character in order to enable it 
to take cognizance of the adjustment for the Purpose, by us own order, 
of putting an end to its own existence, as a [462] Court executing 
the decree and getting rid of the execution proceedings, m which it is 
bound by law to disregard the adjustment. It is true that Sir C. Sargent, 
0 J in the case of Swamirao Narayan Deshpande v. Kashinath Krishna 
Muialik Desai (4) says (at page 421 of the report) that since Act VII of 
1888 the payment or adjustment may be recognized by a Civil Court, 
“except when executing the decree.” I do not understand the Chief 
Justice to .suggest that the prohibition only applies to the Court during 

(1) 23 W.B. 298. <2) 32 W. R. 197. (3| 4 G. 380. (4) 15 B. 419. 
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the inonoentsitis actually engaged upon tha execution proceedings. I 
understand these words to be equivalent to “ excapt when execution pro- 
ceedings are pending in the Court.” I think that so long as execution 
proceedings are pending in a Court, it is a Court executing the decree, and 
the prohibition applies to it. 

I think, thereiore, that the case of Nubo Kishen Mookerjee v. Dcb~ 
nath Hoy Ckowdhry is not an authority applicable to the present one, 
assuming that under the law as it now stands it could be followed. 

I think the appeal should be dismissed with costs. 

There can be no doubt that upon this which seems to me and to 
Mr. Justice Macpherson a necessary construction of the law as it stands, 
some hardship is inflicted upon a judgment-debtor who has paid the decretal 
amount, as a consequence of his having neglected to avail himself of his 
right to compel the decree-holder to certify. Tne hardship arises from the 
very short period of limitation allowed for such an application. "Were that 
period extended to a year, and made to run from the time the judgment- 
debtor learned that the decree-holder had neglected the statutory duty of 
certifying, — a duty for the violation of which no penalty is imposed, — I 
cannot help thinking that much costly litigation would be avoided. 


Appeal dismissed. 


21 C. 463. 

[463] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Rampini. 

Jagannath Churn and others [Defendants) v. Akali Dassia 
AND OTHERS [Plaintiffs). ' [Slst December, 1893.] 

jHvisdiction of Court — Civil Procedro e Code, 1882, s. II — Suit for right to pro- 

party and for office or emolument~SuU relating to caste quesiions^Right of awif 
— Swii by bhakits of religious fraternity expelled by other members for re admission 
into fraternity — Powers of fraternity to impose fine and cause expulsion until fi^ie 
is paid— Cause of action. 

The plaintiffs were some of the bhakats or members of a satra or religious fra- 
ternity, and they claimed the right to enter the kirtangluxr or prayer-hall, and 
perform their prayers and other rir.es therein. They alleged in the plaint that 
the management of the affairs of the satra, ‘‘ including the distribution of hono- 
rarium and offerings aod the appointment and dismissal of the salria," or head 
of the fraternity, was vested in the samuha, or entire body of bhakats, and that 
they and their forefathers had been from generation to generation in receipt of 
the honorarium and offerings, aod had been performing the rites and ceremonies 
according to the custom of the s%tra until they had been obstructed and iuterfer- 
ed with by the defendants in such performance aod bad been expelled from the 
kirtanghar. The prayer of the plaint was that the plaintiffs’ right to enter the 
kirtjnghar to perform the said rites and ceremonies and to receive their share of 
the offerings might be established ; that the kirtanghar from which they had 
been dispossessed might bo made over to them for the purpose of such perform- 
ance. and that a prohibitory injunction might be granted enjoining the defeod- 
aots not to obstruct them in such performance. The defendants, who were the 
salria and the other members of the fraternity forming the majority of the 
entire body of bhakats, denied the rights claimed by the plaintiff as bhakats, 
and stated that the satra was governed by the safriaand a select body ot bhakats, 
that the plaintiff No, I had received mantra or spiritual initiatio n from 

• Appeal from Appellate Decree No. 146 of 1892 , against the decree of A. A, 

Esq., Offioiating Judge of the Assam Valley Districts, dated the 7th of October 1891* 
modifying the decree of Babu Shibo Prasad Chuckeebutty, Extra Assistant Oommis- 
sionec and Munsif of Gowhatti, dated the 31st of July 1890. 
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A*turam oontmry to tbo rules of the fralornity, find had boon convicted m-.ceov.T 
^ » c “n.WonJnco, «„d » nno of R.. 100 h.d »coord.„„ly boo,, .mPO™d on b,,,. 
and h»a oartiwkaa by tUo RovorniuR body of the srtfrrt. v/ho9o ordoro they hHil 
S?sobeyrby Tolling pay .bo hno. and they had. tboroforo. exclud ed 

from oniorinn tbo kirUiughttr : and tbo dcfondanla oontendod that tbo 
[ 46*1 Civil Court had no jurisdiction in tho matter and that tho suit was, there- 
tint lukintainablo Tho lower Courts held that tho Civil Court could outor- 
ToVui^ decrees practically ordorin« tho -d.ni.s.on of the 

plai.Hias to tho on thoir complying witb tho order to 

tKai hivino reCiird to tho pruyor for posses'^ion ot tbo «irmn^ 7 nar, ana w 

^ha illogaiions made m tho plaint about tbo position and 

and their rights to honorarium and oflorings. and to tho dofondaot e denial of 
au \ tf" of Lhft ulaintifia’ richt to onior tho kirtanghar, the suit must be 

onom whioClght to p*;op.rt; ^ to an omce. within tho meaning 

Av-olan itio.i to 8 . 1 1 of tho Civil Procoduro Cndo. is contostod and, there 

fore, notwithstanding that the honorarium and oflorings Court''"* 

merely nominal value, one of a civil nature and cognizable by the C.vi Court. 

Held also that the rules laid down in the English oases as to 

».»s nof 

iiso=M»ss=ii;=ss 

voluntary associations. Cases p S«d;,rt,-um (1). Hopfciason v. Margate 

Bomb'll V. Haim Devalcar (6) not followed. 

FT lA fnrthAr that eveo if the rules laid down in the English cases wore apph- 
Held, further, tb on viifipAtion which leaves it open to a Court of 

cable, they of a private association on grounds, ono of 

Justice to luterfoto with toe aec - -af.irjl -iustics The deoision of the 

which is that the ^^0^ Ee-admission of the plaiotifls to the kirtaii- 

lower Courts therefore p“ floe, was not such an inter- 

ghar, ““I'f,'"® of tbrdomo.tio tribun,.! of the putties as is opposed to 

fetenoe with the deo, 3 ,on oi contrary to natural justice 

L^\hrrrarn' r; So rlrcetuchnicluslon a.ter the reason for it had ceased, 

'r Jit 

TO ^TiQ f72ft^ • 3'2 C 1072 = 2 C*XieJ« 690 = lO OtW.N. 505 , 
5oV (525)'; 23 B. 122 (125i ; 24 B. 13 (22).3 

This suit was brought to establish the plaintiffs’ alleged right to per- 
iHl3 su I Icirlanqhar or prayer-house at the 

'^h^m^Z satra, hark which right they stated the defeadaots had excluded 

‘^*“The land on which the Kirtinghar stood- was granted by one of the 
A in Joisbho 1693 to tho ancestors of the plaintiffs and defend- 

tntsTofreligious purposes, consisting of the singing and hearing of divine 
« • and the plaintiffs alleged that from the time of the 

Sushleot of’ the sa.lra the forefathers of thomselves and the defendants 
■^ho wer“the then satria. and bhakats of the salra bad from generation 
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(81 L.B. 17 Cb. D. 616. 

(6) B.D.A. (1869) 536. 


(9) li.R. 6 Eq. 63. 
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(6) 11 B. 185. 
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to generation been performing nams, kirtan and prasangs in conformity 
With the ancient cuosms of the satra and receiving nirmalyas and prasads 
(consecrated flowers, leaves, offerings of rice, fruit. &c.) according to 
custom, _ and in the enjoyment of their respective nrivilegaa and 
honorariums had been performing the harinam and the function of 
praying and hearing which are the essential features of the religion of 
the satya , that all the affairs of the satra, the distribution of honorariums, 
nirmalya, &c., amongst members of the collective body of according 

to their rank and gradation, the appointment and dismissal of the satria 
vested with the sanuiha, or entire body of bhakats, in general ; no indivi- 
dual member could have any exclusive right or authority in the matters just 
mentioned against the wishes and opinions of the general body of bkakats 
of the satra ; that the plaintiffs bad been in enjoyment of the abovemen- 

tioned rights and privileges in the up to the 2nd Magh 1294, when, 

as they stated in the 6th paragraph of the plaint, on the occasion of their 
entering the satra to perform nams and prasangs on the occasion of a 
festival, they were wrongfully expelled therefrom by the defendants who 
denied all their rights and privileges, obstructed them in the performance 
of the prasangs and forbade them to perform nams and prasangs any 
longer in the satra, or to participate in the offerings made in the satra, and 
had thus dispossessed them. 

[466] The plaintiffs prayed that their right to enter into the kirtaU' 
ghar to perform navi and prasang, to listen and pray, as well as to receive 
their share of the offerings be established, and the kirto.nghar from which 
they had been dispossessed, made over to them for the purpose of perform- 
ing the said rites and functions, and for an injunction enjoining the 
defendants not to obstruct them in such performance. 

The defence was that there was misjoinder of parties ; that the suit 
was not properly valued and, moreover, was barred by limitation; that 
the plaintiffs were bound to obey the rules of the satra and the orders of 
those in whom the management of the satra was vested, namely, the satria 
or head superintendent, the first defendant, and the select assembly of 
bkakats ; then it was stated in paragraph 9 of the written statemant that, 
in Aughran 1883, the plaintiff No. 1 disobeyed the rules of the satra by 
accepting apiritual advice from one Saruram instead of from the satria, 
and accordingly a fine of Rs. 100 was imposed on him and some of his 
partizans under a long-standing rule of the institution, and as they had 
made default in payment of the fine they had been expelled from the 
satra, and that a civil suit would not lie to determine the rights claimed;- 
and in paragraph 13 of the written statement it was stated that the plaint- 
iff No. 1, having received spiritual advice from Saruram, wilfully violated 
the rules of the institution : he was then convicted of a grave offonce, 
fined and sentenced to imprisonment by a Criminal Court, and was, there- 
fore, debarred from entering into the kirtanghar by the custom of the 
institution which deprived all criminals of that description from all pri* 
vileges of the satra; the defendants therefore denied that the plaintiffs 
had the rights and privileges they claimed and their right to enter tho' 
kirtanghar. 

The first Court found the issues of misjoinder, improper valuation, 
and limitation in favour of tho plaintiffs ; but it found that the plaintiffs by 
taking spiritual advice from Saruram had disobeyed the rules of the 
institution and was properly fined, but reduced the amount of the fio®‘ 
to Rs. 20, on payment of which they were to be entitled by the oustona* 
of the satra to enter the kirtanghar to perform the rites- and functions’ 
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they olaimed without obstruobion from the defeDdants ; and an iojunotion 
to the above effect was issued. 

[467] On appeal by the defendants the Judge agreed with tlie first 
Court as to the pleas in bar of the suit ; and be held that although the 
plaintiffs had the right to perform religious ceremonies iu the kirtanghar 
they were bound to abide by the rules of the satra and wore properly 
fined for not doing so ; but he was of opinion that the fine was a 
matter with which a Civil Court could not interfere, and that the first 
Court bad, therefore, acted without jurisdiction in reducing its amount ; 
that the fine was a matter entirely in the discretion of the sa^rta, and the 
majority of the bhakats, which the first Court should not have interfered 
with ; and that the relief asked for by the plaintiffs, could only be granted 
on the condition of their conforming to the rules of the satra, and comply- 
ing with the decision of the majority of the bhakats, and paying the fine 
of Rs. 100. With this modification of the first Court's decree the Judge 
dismissed the Hp.ieal. 

The defendants appealed to the High Court. 

Dr. Bash Dehari Ghosc and Babu Promotho Nath Sen, for the appel- 

ants. 

Babu Mohini Mohun Roy and Baboo Daikanta Nath Das, for the res- 
pondents. 

The grounds of appeal, arguments, and cases cited are sufficiently 
stated in the judgment of the Court (Baner.ieb and R.ampini, JJ.) which 
was as follows: — 


JUDGMENT. 

This appeal arises out of a suit brought by the plaintiffs, respondents, 
who are some of the or members of a religious fraternity, in 

Assam, against the satria, or head of the fraternity, and the other mem- 
bers, for establishment of their right to enter into and perform their prayers 
and other rites in a k ir tang har, or prayer-hall, from which they allege 
they have been wr.)Qgfully dispo-^sesse 1 by the defendants, for having the 
said kirtanghar made over to them, and for a perpetual injunction res- 
training the defendants from interfering with the plaintiffs in the perform- 
ance of the said rites. The plaintiffs allege in their plaint that the manage- 
ment of the business connected with the satra, or religious union, including 
the distribution of honorarium and offerings and the appointment and 
dismissal of the satria, or head, is entrusted with the samuha, or entire 
body of bhakats ; [468] and that they and their forefathers have been 
from generation to generation in receipt of honorarium and offerings and 
have been performing rites and ceremonies according to custom. 

The defence was that the suit was bad for misjoinder of plaintiffs, 
that its true value was beyond the limits of the pecuniary jurisdiction of 
the Court ; that it was barred by limitation ; that the plaintiffs were not 
entitled to the rights they claimed for themselves as bhakats ; and that 
plaintiff No. 1 having received mantra, or initiation, from one Saruram, 
contrary to the rules of the fraternity, and having been convicted of a 
criminal offence, and be and his partizans having disobeyed the order of 
the fraternity directing them to pay a fine, they had been debarred from 
entering the kirtanghar. 

The first Court overruled all the pleas in bar, and on the merits it 
found that the plaintiffs as bhakats were entitled to the rights they claimed; 
but that plaintiff No. 1, by receiving mantra from Saruram, had disobeyed 
the rules of the brotherhood, and had been justly fined for that offence. 


1893 

Dec. 31. 

.-VPl’EL- 

LATK 

Civil. 
2t C 463. 


941 


21 Cal. 469 


INDIAN DECISIONS, NEW SERIES 


[You 


1893 

Dec. 31. 

Appel 

LATE 

Civil. 
21 C. 163 


It held, however, that the atoount of the fine, which was Rs. 100, was ex- 
cessive, and it reduced the amount to Bs. 20, and gave the plaintiffs a 
decree upon condition of their paying Rs. 20 to Vciq satra. 

On appeal by the defendants, the lower appellate Court has held 
that the defendants, who form the majority of the bhakats, were entitled 
by the customary rules of the fraternity to impose the fine of Rs. 100 and 
to enforce the payment of the fine by excluding the plaintiffs from the 
kirtanghar, and it has further held that the Civil Courts have no juris- 
diction to alter the amount of the fine imposed, and it has accordingly 
varied the decree of the first Court and decreed the suit on condition of the 
plaintiffs conforming to the rules of their order and complying with the 
decision of the majority of the bhakats. 

Against that decree the defendants have preferred this second appeal, 
and it is contended on their behalf, first, that the suit should have been 
dismissed as it was not cognizable by the Civil Courts, it being a suit not 
of a civil but of an ecclesiastical nature ; secondly, that even if the suit 
was of a civil nature, still the Courts below should have held that they 
had no jurisdiction to interfere with the decision of the majority of the 
bhakats, by which the [469] plaintiffs had been excluded from the prayer- 
hall ; and, thirdly, that even if the Civil Courts bad jurisdiction to inter- 
fere with the docisioo of the majority of the bhakats, upon the facts found 
by the lower appellate Court, that the fine had been justly imposed and 
the plaintiffs justly excluded by reason of its non-payment, the present 
suit should have been dismissed. 

We do not think that the appellants are entitled to succeed upon the 
first point. Having regard to the prayer for possession of the kirtanghar 
and to the allegations made in the plaint about the position and privileges 
of the bhakats and their rights to honorarium and offerings, and to the 
defendants’ denial of those rights and of the plaintiffs’ right to enter the 
kirtanghar, we think the suit must be regarded as one in which right to 
property and to an office within the meaning of the explanation to s. 11 
of the Code of Civil Procedure is contested, and that being so, the suit 
must be regarded as a suit of a civil nature and cognizable by the Oiidl 
Courts. That similar suits have been entertained by our Courts will 
appear from Debendro Nath Mullick v. Odit Churn Midlick (1), Anandra"^ 
Bhikaji Phadke v. Shankar Daji Charya (2), and Vengamuthuv. Panda- 
veswara Gurukal (3). 

It was argued that the honorarium and offerings were of trifling and 
merely nominal value, and that the fact of the suit involving a dispute as 
to these was not, therefore, sufficient to make it a suit of a civil natures 
and in support of this argument Narayan Vithe Parab v. Krishnaji Sada- 
shiv (4) was referred to. But there is no finding as to the value of the 
honorarium and offariogs, nor were the Courts below called upon to arrive 
at any finding on this point when no objection was raised before them 
that the suit was not cognizable by the Civil Courts. 

In support of the second contention of the appellants, namely, that 
even if the suit was of a civil nature, within the meaning of s. 11 of the 
Code of Civil Procedure, it was not competent to the Civil Courts to inter* 
fere with the decision of the majority of the bhakats, we were referred to, 
Sudharam Paiar v. Sudharam (5), [470] Advocate- General of Bombay 


(2) 7 B. 323. (3) 6 M. 161. 

(5) 3 B.ri,R.. A.O. 91=11 W.R. 457. 


(1) 3 C. 390. 
(4) 10 B. 233. 
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V. Uaiin D&vakar (1), Flopkinsoii v. Marquis of E.vctcr {2), and Dawkins 
V. Antrobus (3). 

Now io tbo tirst place wu do uot think that the rulo laid down in 
these oases is applicable to the present ouso. Tho I'ln^lish casus citod are 
oases of expulsion from clubs or voluntary associations which people aro 
free to joiu or not, and whoro auy ono who joins any such an association may 
well be taken to be bound not only by its genoral rules, but also by any 
special orders made by its members with regard to him inaocordanco with 
those rules. The case, however, is very different with regard to castes or 
religious fraternities like the one before us. As a rule, people do not join 
them as a matter of choice ; they belong to them as a matter of neces- 
sity ; they are born in their respective castes or sects ; and tho consequen- 
ces of exclusion from oasto or sect aro far more serious and affect u person's 
status in a far greater degree than those of expulsion from a club. Too 
proteotion of Courts of .lustico, even though presided over by Judges of 
a different religious persuasion, against expulsion seem*?, therefore, to be 
much more needed in the one case than in the other. The case of Surf- 
haram Patar v. Sudharam (4) is expressly stated to be one in which the 
exclusion complained of was not one from caste, but only from a sanaj or 
association of a purely social nature, whereas the fraternity from which 
exclusion is complained of here is altogether of a different character. The 
Bombay case lAdvocate-Gcneral of Bombay Haim Devakar (l)J, is no 
doubt more in point, bub as it is opposed to the decisions on this side of 
India [See Gopal Gurain v. Gurain (5) and Rajnkant v. liam Lochan (6),J 
with all respect for the learned Judge who decided that case, we must 
follow as we are bound bo do. the decisions of our own Court in preference 
to it. 

In the second place, even if the rule laid down in the cases cited by 
the learned vakil (or the appellants was applicable here, still that rule is 
subject to an important qualihcation which leaves it open to Courts of Justice 
to interfere with the decision of a private association, if it is shown, in the 
first place, that the rules of t47l] the association according to which 
the decision is arrived at, to use the language of Lord Justice Brett in 
Dawkins y. Antrobus, B.TcecoQtva.Ty to natural justice, or, secondly, that 
the decision is against the rules of the association, or thirdly, that the 
decision has not been come bo bona fide. Now, in the present case the 
decision of the majority of bkakats bas been left untouched by the lower 
appellate Court, so far as the propriety of their imposing the 6ne of Rs. 100 
goes, and 80 far also as the propriety of their excluding the plaintiffs from 
the prayer-hall until the payment of the fine is concerned ; and the only ex- 
tent to which the decision of the learned Judge below is against the wish of 
the defendants, appellants, is that he bas ordered the re-admission of the 
plaintiffs into the kirtanghar, upon their complying with the order impos- 
ing the fine. Is this such an interference with the decision of the 
domestic tribunal of the parties as is opposed to the cases cited? Wo 
think not. However reasonable it may be that the payment of the fine 
imposed should be capable of being enforced by exclusion from the prayer 
hall until such payment, there is no finding that a refusal to pay the fine 
should, according to the customary rules of the congregation of bhakats, 
produce permanent disqualification to enter the kirtanghar, which cannot 
be removed by any su bsequent payment of the fine. And, even if t here 

(1) 11 B. 18^ (2) L.B. 5 Bq. 63. (3) L. R. 17 Ch. D. 616.' 

U) B.L.R. A C. 91* 11 W.R. 467. (6) 7 W.R. 999. 

(6) S.D.A. (1859) 635. 
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It remains now to consider tbe third point, which was very strongly 
pressed before us, namely, that upon the finding of fact arrived at by the 
lower aopellate Court, that the exclusion of the plaintiffs from the kirt- 
was justified by their refusal to pay the fine imposed on them, 
their present suit should have been dismissed and the conditional decree 
made should not have been granted. It was argued that, upon the facts 
found, the plaintiffs bad no cause of action. We do not think that this 
contention is sound. 

[472] Let us see whether there was or was not a cause of action, and 
for that purpose let us examine the statements of the plaintiffs in their 
plaint, and let us also examine the statements of the defendants in their 
written statements : not that the defence can in any way give rise to a 
cause of action that did not exist before, or complete a cause of action 
that was incomplete before, but the statements of the defendants may 
throw light on the question what was the real nature and extent of the 
infraction of right complained of. 

Now the plaintiffs in their plaint (see para. 6) allege that the 
defendants wrongfully expelled them from the temole, denying all their 
rights and forbidding them to perform their prayers any longer in the 
safm, and they claim to be entitled to re-admission. Here there is an 
allegation of complete and nob merely temporary exclusion from the 
prayer-hall, It is true that the plaint most disingenuously omits afl 
allusion to the fine of Rs. 100 which is now found to have been justly 
imposed, and asks for an unconditional decree for re-admission. This is 
certainly most reprehensible. Bub the proper penalty for that is disallow- 
ance of costs and not dismissal of the claim. In answer bo the claim made, 
the defendants did not deny that there was a permanent exclusion, nor did 
they contend that there was no cause of action because the plaintiffs’ 
right to enter the prayer-hall had only been suspended so long as the 
fine imposed on them remained unpaid, and that they were nob entitled 
to sue for re-admission into the temple until the fine was paid, but, on the 
contrary, they asserted (see paras 9 and 13 of the written statement) 
that the plaintiffs had been expelled from the satra for refusal bo pay 
the fine, and that they were debarred from entering it ; and there being 
no denial of the existence of a cause of action, no issue was raised on the 
point, and no finding has been arrived at by either of the Courts below as 
to whether there was or was not a complete cause of action. For 
however, the plaintiffs should not suffer. The real fault in tbe plaintiffs 
case then is not that the plaintiffs ask for relief— when there Was no 
occasion for their doing so, — but that they ask for relief unconditionally 
when they ought to have asked for it on condition of their obeying tM 
order for fine. They may not be entitled to the larger measure of relief 
they ask for, bub that does not show that they are not entitled to aoy 
relief at all. 

[473] Tbe grounds urged before us therefore all fail. 


21 Cal. 472 Indian decisions, new series [Yol. 

had been a finding that there was any such rule, we should have felt 
bound bo hold that it was contrary bo natural justice. The very fact of 
the congregation, in the first instance, imposing a fine for the offence of 
the plaintiffs, whatever it was, shows that it was expiable by payment of 
money and did nob in itself entail permanent exclusion from the frater- 
nity : and it would be contrary bo natural justice to enforce such exclusion 
even after the reason for it has ceased. We are, therefore, of opinion that 
the second point urged before us must also fail. 
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Th 0 deorae of tlio lower appellate Gourfc, however, roquires to bo 
made more explioic as bo the condition imposed, and tlmb sliould be done 
by expressly stating that tlie relief that is granted to the plaintitTs is 
granted on the condition that they conform to the rules of their order, and 
within three months from the date of this judgment pay to the treasury 
of the satra, or to the defendants, or deposit in Court for the purpose of 
being so paid the sum of Rs. 100 which the plaintiffs wore required by 
the decision of tlie majority of to p-vy. In all other respects 

that decree will stand. Tndor the circumstances each party will bear 
bis own costs. 

Jh'crce varied. 


21 C. 473. 

APPELLATE ClVir^. 


Before Sir W. Comer Petheram, Kl., Chief Justice'. 

and Mr. Justice Trevelyan. 


Mr. Justice Prinsey, 


MoHAiiin Pkosad 3in‘;h andoturrs {Plaintiffs) v. Adhikari 
Kunwau and others {Defendants',. .2od February. 1894.] 

Letters Patent Rioh Court, cl lo- Order rejnsUio to st'ip excculion of decree for costs— 
Civil Procedure Code {Act XIV of 1382». 60S—Security for costs^Costs. 

An order refusing to st»y execution in the orercise of the discretion given to 
the Court under s. 603 of the Civil Procedure Code is nob a decision which 
affeots the merits of any question between the parties by dotcemining a right or 
liability, and no appeal from such an order will lie under cl. 15 of the Letters 

Patent. 

TDiB. 5C W N 781 (786): F.. 24 M. 353 (353); R.. 17 A. 433= (1895) A W.N, 89 ; 33 C. 
*• ’i323*3 C.L.J. 545 = 10 0. W.N. 936 ; 35 M. 1 = 8 Ind. Cas. 340= ‘21 M.L.J. 1 

(19) = 8 M.L.T. 453.] 

Appeal under cl. 15 of the Letters Patent against the order of a 
Senior Judge of a Division Bench passed on an application made by the 
appellants for stay of execution of a decree passed against them for costs 
and against which an appeal had been preferred to Her Majesty in Council. 

[474] It appeared that the plaintiffs, appsllauts, had sued the de- 
fendants. respondents to recover possession of certain immoveable pro- 
perties of which the defendants, respondents, were in possession, and that 
such suit had been dismissed in the original and appellate Courts with 

•costs. 

The appellants, however, obtaine:! leave to appeal to her Majesty in 
Council, against the decree of the High Court dismissing the appeal with 
costs andlibereupon obtained a rule calling upon the respondents to show 

cause why execution should nob be stayed ponding such appeal, on the 

ground that the respondents had no property save that in dispute in the 
appeal to Her Majesty in Council, and that in the event of the appellants 
being successful in such appeal they would be unable to get back the 
amount decreed against them as costs if execution for costs were not 

staye^j^_^ came on for hearing before NoRRiS and Eaner-iee, JJ. 

Norris, J., was of opinion that no "special cause” within the mean- 
ing of 8. 608 of the Civil Procedure Code had been made out for staying 

• Letters Patent Appeal of 1993, against the order of Mr. Justice Norris, the 
Senior Judge of a Division Binob, dated the 5th Saptember 1893, in an apolicatioa 
made In the appeal to Her Majssty in Council, N ?. 3-2 of 1892. 
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execution, whilst P>ANER iee. J.. was of opinion that the circumstances- 
disclosed bj' the appellants amounted to “special cause” within the mean- 
ing of that section, and considered that the ends of justice would be best 
met by allowing the decree for costs to be enforced, upon taking sutticient 
security from the respondents for the due performance of any order which- 
Her Majesty in Council might make. 

The rule, however, was discharged in accordance with the decision of 
the Senior Judge. 

The appellants appealed under s. 15 of the Letters Patent. 

Babu S:ili<fra77i SnigJi, for the respondents, took the preliminary 
objection that there was no appeal, the order not being a judgment with- 
in the meaning of cl. 15 of the Letters Pp.tent, and referred to LtUf Alt 
Khaii V. Asgnr Re:a (1), contending that no issue as to the rights of the 
parties had been determined by the order. [Trkvelvan, J., referred to 
the case of 'The Justices of the Peace for Calcutta v. The Oriental Ga^ 
Comhaim (2^1. 

[473] Mr. Gregory (with him Babu Duroa Dass Datta), for the 
appellants, distinguished the case of Luff Aii Kha7i v. Asgur Eeza (1) as- 
being an appeal from a decision of a single Judge passing ministerial orders- 
in the Privy Council department. 

JUDGMENT. 

The judgment of the Court (Petheram, C.J., Prinsep and Tre- 
VETA'AN, JJ.) was delivered by 

Petheram. C.J. — We think that in this case there is no appeal 
from this order, and that this appeal, consequently, must be dismissed. 

The law is correctly laid down in the judgment of the Chief Justice 
and Mr. Justice Markby which is to be found in The Justices of Ihf 
Peace for Calcutta v. Oriental Gas Company (2). The Chief Justice there 
says (p. 452 of the report) : “We think that ‘judgment’ in cl. 15 means 
a decision which affects the merits of the question between the parties by 
determining some right or liability. It may be either final, or preliminary 
or interlocutory, the difference between them being that a final judgment 
determines the whole cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters to be deter- 
mined.” 

That being the law, the question is, whether a refusal to exercise tbe- 
discretion given by s. 608 to a Judge or Bench of this Court to order 
security for costs is a decision which affects the merits of any questioiu 
between the parties by determining some right or liability. In our opi- 
nion such a refusal affects no right or liability by determining any question 
which affects the merits of the dispute between the parties in any sense. 
For these reasons we think that no appeal lies to this Court under s. 15- 
of tbs Letters Patent, and this appeal must be dismissed with costs. 

Appeal dismissed. 


(1) 17 C. 455. 


(3) 8 B. L. R. 433 (452). 
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[476] APPKLLATK CIVIL. 

De/oro Sir IP. Comer Pelheram, Kt., Chief Justice and 

Mr, Justice Beverley. 

Rattan Koer {Petitioner) o. Chotav Nahain Singh 
{Opposite party), [15th Ftbruary, 1894.] 

Practice^ Evidcnce^ExJtiHis marked for identification afterwards marked as " admit, 
ted on both sides " by Bench Clerk Certificate by Court as to the endorsement on 
e4;/u&tls — Record of appeal to the Privy Council. 

Tu an application for a certificate that a limited meaning should be placed 
upon endorsements made bj tbo Bench Clerk on certain ezbibit.s printed in the 
paper book in the suit which had gone on appeal to Ibe Privy Council, the 
Court considering the reasons foe the application to have arisen from the nature 
of the case and from the contentions on cither side, left the matter to be dealt 
with by their Lordships of the Judicial Committee, at the same time directing 
its order to be forwarded to the Privy Council. 

This was an applioatioa made to ameud or to certify to the circum- 
stances of endorsements made by the Bench Clerk of the 1st Division 
Bench on two doeuments in the record of this case, marked as Exs. 1 and 2. 

It appeared from the petition verified by affidavits filed on this appli- 
cation that the petitioner, Rajkumari Rattan Koer, on the 7th April 
1890, applied to the District Judge of Gaya under Act V of 1881 for letters 
of administration under the last will aud testament of the late Rajah Run 
Bahadoor Singh of Tekari, and that one Chotay Narain Singh entered 
caveats and filed bis objections thereto, contending that the will was a 
forgery, and amongst other documents filed in Court in support of his case 
two letters dated the lObb Bhadro 1202 and the 28th Assin 1293 F. S. 
respectively, purporting to bo letters under the signature of the late Rajah. 

The letter of the 28bh Assin 1203 was pub to one Deb Narayan, a 
witness on the side of the petitioner, on the 1st August 1890, during his 
cross-examination, whereupon the said Dab Narayan stated that the seal 
on the document was not the seal of the late [477] Rajah ; this letter 
was marked No. 1 for identification by the District Judge. The letter of 
the lObh Bhadro being marked No. 2, for identification on the 2Dd August 
1890, the District Judge recorded on his order sheet, with reference bo 
one of these letters, the following order : — 

“ The Court thought it right in the interest of both parties to remark, 
with reference to the seals on Ex. F and on the paper marked No. 1 
for identification, that it was satisfied after examination that they were 
nob both impressions of the same seal (whether the one, or the other, or 
both, or neither, were genuine). Both the seals, i.e., the impressions, had 
been shown to the first witness for identification, and so they had come 
before the notice of the Court. As the remark was made, it has been 
placed on record.” 

After this order no questions were pub to the petitioner’s witnesses 

by the caveator’s legal advisers with reference to these letters, nor was 

their genuineness proved in any way : whilst on the other hand the two 

letters were pub to one Sujeevran Lall, a witness for the petitioner, by her 

pleader, and such witness deposed that the seal and signature on the 

letters marked 1 and 2 for identification were not those of the said Rajah. 

— 

* Applioatiou in Appeal from Ocigioal Decree, No. 57 of 1891. 
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Oa appeal to the High C^urt from the order passed by the District 
Judge, the petitioner’s counsel in the course of his argument referred to the 
said twc letters as indicating an attempt on the part of the respondent’s 
advisers to meet the case by forgery, and observed that as soon as the 
forged charactar of these letters had become apparent, and the order of the 
2Qd August 1300 had been recorded, the said respondent had abandoned 
all idea of relying on these letters and took no steps to prove them ; and 
that thereupon counsel for the respondent objected to their being read 
or referred to, on the ground that, though printed in the paper book, they 
were marked for identification only, and had not been admitted in eviieoce, 
and thereupon counsel for the petitioner stated that though he in no wise 
admitted their g3nuiaenes3, he ha i no objection to their being admitted in 
evidence and mark ad as exhibits. A decree was made on the 18bh December 
1891 by the High Court in favour of the respondent, and the appellant 
thereupon obtained leave to file an appeal to Her Majesty in Council. 
Tne petitioner’s legal advisers were unaware of the endorsements, 
[478] • ‘ Admitted oa hath sides. — H.A.T., Clerk, Ist Bench,” placed upon 
these two letters by the Bench Clerk duriug the bearing of the said appeal 
and subsequently to the above statement, and the same did not come to 
their knowledge until December 1893, w’nen the draft case drawn by 
counsel in Kngland on behalf of the petitioner was received by the peti- 
tioner’s pleader at Gaya, when the said pleader at once came down to 
Calcutta to enquire into the matter. 

On these facts Rij Kumari Rattan K eer, considering that the endorse- 
ments as made might bs taken to be an admission of the genuineness of 
the two letters, applied to the Division Bench before which the appeal 
had been beard for a certificate declaring that the genuineness of the two 
letters had not been admitted by her, or for amendment of the endorsements. 

In reply to the above facts no counter-affidavit was filed. 

The Advocate-Gereral (Sir Charles Paul), with him Mr. Woodroffe,ioT 
the applicant, contended that as the endorsements had Oeen made inadver- 
tently, an amendment of the endorsements should be made, or a certificate 
given by the Court, as was done in Doe d. Scebkristo v. East India Com- 
pany (1) and referred to Amir Aii v. Indurjeet Singh (2). 

SirGriffith Eoansiwith him Mr. JacA:so;t),forth 0 respondents, contend- 
ed that this was an unprecedented application and that the Code did not 
allow of it being made: that the Court was functus officio, the appeal to the 
Privy Council having been allowed and the transcript having been sent to 
Jlngland ; that a list cC the documents to be used in the appeal had bean 
sent to the applicants on the 15th June and 15th July 1892, and the trans- 
or'ot sent to England in March 1893. The matter should therefore have 
been brought to the notice of the Court before. The case of Amir AU v. 
Indurjit Singh was no authority for this application, as there the certificate 
was sent with the transcript, the Court having had an appeal forced upon 
it in violation of the agreement to compromise. 

The order of the Court (Petheram, C.J., and Beverley, J.) was 
as follows : — 

ORDER. 

Tnis is aa application on bshalf of the respondent in an appeal for 
a certificate by this Court that the note of the Bench [479] Clerk 
which is oviuted in the paper book has a particular limited meaning 
Neither of us has any nota of the matter to whic h the aoplioation referred, 

(1) 6 M.I. A. 267. (2) 9 B.L.R. 460=14 H. I. A. 203.! 
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and we have not, nor has the Bench Clerk, any recollection of the oir- 
oumstances under which the note came to he made by the Bench Cleik, 
but the note as printed is a copy of the note wiiioh appears in liis book. 
The reasons given by the respondents why the note should bear the limit* 
ed meaning they seek to place upon it are reasons arising from the nature 
of the case and of the contentions on either side, and when the wliole 
matter is before their Lordships of the Judicial Committee they will be in 
a position to deal with them. Lot these remarks ho sent with the case to 
the Privy Council. 


1894 

Feu. 15- 

Appel- 

late 

Civil. 

21 C 476 


21 C. 479. 

ORIGINAL CIVIL. 

Before -Vr. Justice Sale.. 

MINATOOXNESSA BlliEE ANH OTHERS r. KhATOOXNESSA 
BiBEE AXb OTHERS.* [18tb January, 1894.] 

Sale bn Rece'.ver— Obstruction of Posses^ion-^Pnreha ^er. rights oJ—Code of Civil Pro- 
cedure {Act XIV of 1882), ch. XIS. and s. %Vl^Practice— Costs. 

Practice of tbe Origiaal Side of the Court followed in recognizing tbo right of 
a patobaser at a Receiver's sale to obtain tbe assiftaoce of the Court in obtain* 
iug possession under the provisions of tbe Code relating to sales in a suit, 

tR., 34 C. 305 = 5 C.L.J. 270 (279) ; Expl., I6C.W.N 394 (395) = 6 Ind. Cas. 300.] 

Under an order of the High Court, dated the 2yth November 1892, 
made with tbe consent of all parties, it was amongst other things ordered 
that the Receiver of the High Court should be at liberty to cancel a cer- 
tain lease granted by him, and to re-enter and take possession of the 
premises comprised in the said lease, and to sell either by public auction 
or private contract tbe entire iB-annas share of tbe properties in his bands 
belonging to the estate of Shamsooddeen Nuskar, deceased, or a suflicienb 
part thereof, or at his discretion to grant a perpetual lease of such pro- 
perties for the purpose of raising Rs- 55,000 for the payment of the 
liabilities [480] of the estate ; and that in the event of a sale the convey- 
ances were to be settled by the Registrar of the Court. 

On the 16tb March 1893, the Receiver called upon the parties to 
make over to him all the title-deeds and documents in their possession 
relating to the estate, and on the 10th May 1893 he cancelled the above- 
mentioned lease, and called upon the parties to make over possession ; 
and subsequently advertised for sale some of the principal properties 
belonging to the estate. 

The Receiver, although endeavouriog so to do, was unable to take 
possession of the properties on account of tbe persistent opposition of 
tbe parties, and he therefore obtained an order calling on the parties to 
show cause why they should nob deliver over to him immediate possession 
of the properties, together with all title-deeds and collection papers, and 
in default thereof why they should not be committed for contempt. 

On the 19Gh June 1893, tbe parties were ordered to give immediate 
possession of tbe properties and of all documents relating thereto, but it 
was in such order farther directed that no application for the commitment 
of the said parties against whom tbe rule nisi bad issued should be made 
except upon notice to them. 

* Original Civil Sait No. 247 of 1876. 
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Oa the Ouh July 1393, the Receiver put up to public auction six of 
the properties belonging to the estate, and at such sale one Xobin Ohunder 
Gangooly became the highest bidder and was declared the purchaser of 
such properties at a price of Rs. 37,200. Conveyances of the said 
properties were duly executed in favour of the said purchaser by the 
Receiver and the Registrar of the Court, and the purchaser obtained 
from the Receiver slu avialnaviah directing the tenants to attorn, and the 
usual proclamations of possession ware made on the land itself. 

The purchaser was, however, unable to obtain possession or to 
collect his rents owing to obstructions raised by the tenants and the 
parties and he thereupon applied to ths Court and obtained a rule calling 
upon the parties to show cause why he as purchaser at the Receiver’s 
sale should not be put into possession of the properties: notice was 
served on the parties at the same time calling upon them to show cause 
why they should not be committed for contemnfc in obstructing the 
Receiver’s possession. The two rules came on for hearing together. 

[ 481 ] Mr. Jackson, for Ahmedullah Nuskarand others, showed cause. 

Mr. Phillips, for the purchaser, in support of the rule. 

At the hearing, the Court decided the question of commitment in 
favour of the parties, and as to the right of the purcliaser at the Receiver’s 
sale to be put into possession, made the following 

ORDER. 

Sale, J.--The only point remaining to be determined is as to whether 
in the circumstances I ought to make an order for possession to be given 
to the purchaser. The question depends on whether a purchaser from a 
Receiver is entitled to be put in the same position as a purchaser at a 
sale by the Registrar, or at an execution sale under the provisions of the 
Civil Procedure Code. A sale by the Registrar is made under an order of 
the Court, and is binding on all parties to the suit. So is a sale by the Recei- 
ver. In what particular, then, does it differ from a sale by the Registrar ? In 
the case of Chwidra Nath Biswas v. Bisivanath Bisioas (1) it appears that 
an application was made by a Receiver to compel a defaulting purchaser 
to come in and complete his purchase. The learned Judge (Macpherson, 
J.) held that the application was irregular in form and dismissed it, bat 
in the course of his judgment he made observations which seem to show 
that he considered that a sale by a Receiver stood on a different footing 
from a sale by the Registrar. If that were so, and if a sale by a Receiver 
under an order of Court differs in no respect from a private sale, a pur- 
chaser at a Receiver’s sale can ouly obtain possession adversely by a suit 
for possession against any person withholding possession, even though such 
person should be a party to the suit and bound by the order for sale, and 
by it concluded and estopped from making any defence. But there are 
cases in this Court in which sales by a Receiver have been regarded as 
sales by the Court, and orders for possession have been obtained by the 
purchasers under the Code. In ons instance where property was attach- 
ed in the hands of a Receiver, the Court ordered the property to be sold 
by the Receiver instead of by the Sheriff, and the subsequent proceed- 
ings were precisely similar to those which take place, in an [482j 
execution sale by the sheriff : Pertab Ohunder Johicrrt/ v. Bhoobun Uohtin 
^cogy, Suit No. 144 of 1884, order dated 30th July 1888. 


(1) 6 B.L.R. 492, 
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la another case, a mortgas^ suit, the K 33eivor. instead of the Hegie- 1B9* 
trar, was ordered to sell the property comprised in the mortgage, viz., a Ja n. 1 6. 
family dwelling-house in the occupation of the defendant, wlio was the ^ ^ 

widow and executrix of the deceased proprietor. .After the sale, an order 
was obtained by the purchaser on notice, that a conveyauco be executed GlVIL. 
•by the Registrar for and in the name of tlio defendant, on*’ that the gic,*! 
:Sheriff do in the manner provided for by s. dlBof the Code deliver 
over possession to the purchaser : 7/crHm6o Chundcr JIaldar w. MohaluC' 

Jehj Dos^ec,%^\t No. 100 of 1883. order dated 8bh December 1888 

A similar order was made in an admioisbratioo suit in which the 
Receiver appointed in the suit, instead of the Registrar, was directed to 
sell. In that case, on blie application of the purchaser, an order was 
made oontinning the sale and directing possession to be given to 
the purchaser. Tbis was followed by an order directing the Sheriff to pub 
the purchaser in possession : Suit No. 27 of 1889, orders of 29th .August 
1889 and 22nd November 1889. In another case, an administration suit, 
in which property was sold by the Receiver under a decree of 9°^ 

•order was made, under the provisions of the Code, for the execution of the 
^sonveyancs bv the parties to the suit, or. if they should fail to comply with 
.the order, by the Registrar for them and in their names r 
Ashroffooddeen Ahnicd, Suit No. 694 of 1879. order dated 12th September 

1893 

in Suit No. 118 of 1884. Roy Chund Datt v. Sham Ball Scar, a sale 
•by a Receiver was treated as a sale by the Court, and a certificate of sale 

was granted by an order, dated 6th May 1885. • j u 

These are unreportel cases, a note of which has been fumisned by 

-the that sales by Receivers under the directions of the Court 

■have been treated as sales by the Court And when sales by Receivers are 
in all essential particulars similar to sales by tbe Registiai, I I 

can seeAio reason why they should not be treated as sales by the Court. 

Tney have not. it is true, been provided for by the rules of the Court. 

Being of an exceptional character, it was probably not thought necessary 
bo provide for [483] them by any special rules. But if ^ey are sales by 
a Civil Court io a suit, the procedure prescribed by the Code for sales m 

a suit would be applicable. -u j t . la 

It should be observed that the procedure prescribed by the Code is 

applicable not only to a suit, but also to miscellaneous proceedinp. the 

■intention being that it should be as widely applicable as possible -see 

8. 647 of tbe Code. . ..... .• i i u 

An important fact in the nresent case is that this particular sale has 
•been'already treated as a sale by the Court, the Registrar having been 
directed, under the provisions of the Code, to execute the. conveyance 
•on behalf of some of the parties to the suit. Tbe practice followed in 
these cases shows that this Court has recognised the right of a purchaser 
at a Receiver’s sale to invoke the assistance of the Court in obtaining 

possession under the provisions of the Code. 

On the materials before me, it sufficiently appears that possession has 

■not bean obtained by the purchaser of all the properties purchased by him. 

I must, therefore, make an order for possessiop in his favour. This order 

will supersede the previous order for possession made in favour of the 
* 

The remaining question is one of costs. The parties against whom 
ithe rule was obtained have succeeded on tbe main point in having the rule 
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discharged as far as the commitment is concerned. Oq the other hand 
the purchaser is entitled to an order as to a portion of his application. 
Under the circumstances I should be disposed to apportion the costs if 
that can be done. I direct that Mr. Jackson’s client shall have the costs- 
incurred in meeting the application for commitment. 

Attorneys for the Nuskars; Messrs. \Vaikins d Co. 

Attorney for the purchaser : Mr. A. Hhuh. 
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[484] ORIGINAL CIVIL. 
Before Mr. Justice Sale. 


In the goods of Prem Chand Moonshee, Deceased. 
Upendra Mohan Ghose and others {Defendants) v. Gopal 
Chandra Giiose and others (Plaintiffs).*' [19th February. 1894.] 

Appeal lo Privy Council— Civil Procedure Code [del XIV of 1882), ss, 6G9-596 — 
Additional evidence in Appellate Court — Costa— Poiver of Judtje sitting to hear 
a 2 )plications for leave to appeal to Privy Council. 

The test as to whether additional evidence should be received in an Appellate 
Court under s. 566 of the Code of Civil Procedure depends upon the question 
whether or no the Appellate Court requires the evidence “ to enable it to pro> 
nounce judgment or foe any other substantial cause;” as to this the Appellate 
Court is to be the sole judge. 

The cejeotion of an applic<ation under that section cannot be said toinvolve- 
any “ substantial question of law” within the meaning of s. 506 of the Code so 
as to give the right to an appeal to the Privy Council. 

[F.,10.C. 199(201); R.,28 B. 4 (6) ; L.B.R. (1893-1900) 650(651); U O C. 327 
(330) = 12 Ind. Cas. 332.] 

Application on notice under s. 096 of the Code of Civil Procedure 
for leave to appeal to Her Majesty in Council. 

It appeared that on the 12th January 1892 Gopal Chandra Ghose, 
Mutty Lall Ghose and Okhoy Coomar Ghose filed a petition in the High 
Court in its Tesfcamenbars' and Intestate Jurisdiction, praying that probate 
of an alleged will of one Prem Chand Moonshee. deceased, might be 
granted to them as executors of the alleged will, the value of the estate of 
the deceased being stated to be Rs. 110, 339-5 9. 

On the 13bh January 1892 Upendra Mohan Ghose, Jogendra Nath- 
Gbose and Nogendra Mohan Ghose entered a caveat and filed afiidavits 
in support thereof, contending inter alia that the alleged will was a forgery 
and that they were entitied as the legal heirs of the deceased to bis estate. 
The petition and aflidavit abovementioned were under an order of Court 
treated as a plaint and written statement, and the application was set down 
as a contentious cause. On the 26Lh July 1892 judgment in the suit was- 
passed by Mr. Justice Trevelyan who found inter alia that the will was^ 
genuine, apd directed probate to issue to Mutty Lall Ghose and Okhoy 
Coomar Gbose, Gopal Chandra Ghose having died in the meanwhile. 

[485] On the 29bh August Upendra Mohan Ghose, Jogendra Nath 
Gbose and Nogendra Mohan Ghose prefen’ed an appeal which came on 
for bearing before the Chief Justice, Mr. Justice Norris and Mr. Jus- 
tice O’Kinealy, on the opening of which the appellants’ counsel stated 
that be should desire to make an application thereafter bearing upon tbe 


* Application in Original Civil Suit No. 112 of 1392. 
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faot that the will in question was written on two pieces of cartridge paper ; 
at the oonolusion of the opening, counsel tnade an application to the Court 
supported by affidavits, praying that he might be permitted to adduce 
fresh evidence under s. 5G8 of the Code of Civil Procedure. 

The respondents filed affidavits in opposition, and the application was 
heard, and on the 7th February 1S93 was dismissed by a majority of the 

said learned Judges. . , lono 

The appeal thereupon proceeded, and on the 22ad March loJo was 

dismissed with costs. 

The appellants alleging that, as regards amount or value and also as 
regards its nature, the case fulfilled the requirements of s. 596 of the Code, 
applied for leave to appeal to Her Majesty in Council against ihe order of 
the 7th February 1893, on the ground that the said order was principally 
based upon an erroneous assumption, that a witness whom the appellaots 
had desired to recall had conducted the case from January to July 18.iL.. 
whereas the said witness had not in fact conducted the case or taken any 
part in the conduct thereof at any time, and that, having regard to the 
facts deposed to in the said affidavits in support of the application the 
Court should have granted the same and should have heard and consider- 
ed the evidence proposed to be adduced before deciding the appeal, and 
as against the decree of the 22nd March 1893, on the ground that the will 
was a forgery and that the judgment was against the weight of evidence. 

Mr Garth, for the applicants, contended that the refusal of the 
application of the 7bh February 1393 must be treated as a matter involving 
a ‘•substantial question of law ” within the meaning of s. 596. 

Mr, Woodroffe (with him Mr. li. Miltra) contra, contended that the 
Court was exercising a discretion in refusing the application, ana that this 
discretion should not be interfered with, and that at all events no substan- 
tial question of law was involved in such refusal. 

ORDER. 

[486] Sale J — This is an anpfication under s. 596 of the Civil Pro- 
cedure Code for a certificate to enable the applicants to appeal to Her 
Majesty in Council. A notice under s. 600 was issued to the opposite 
parties who have appeared and opposed the application. 

Thft was brought by the respondents in the testamentary and 
Intestate Jurisdiction of the Court to establish the will of Prem Chand 

^“^T^Tdefendants. claiming to be the heirs of Prem Chand Moonshee, 
impugned the genuineness of the document propounded by the plaintiffs 
as the will of the deceased. The learned Judge in the original Court, m 
an elaborate judgment, upheld the will. An appeal was preferred by the 
defendants. In the result the appeal was dismissed and the judgment of 
the original Court affirmed, the reasons upon which the learned Judge in 
the original Court proceeded being approved and adopted by the appel- 
late Court. 

It appears that in the course of the hearing of the appeal an applica- 
tion was made by the appellants, under s. 568 of the Code, for leave to 
adduce farther evidence. The application, which was supported by 
affidavits and was opposed on affidavits, was rejected. The point now 
submitted is that the refusal of the application should be treated as 
involving a'* substantia! question of law” within the meaning of s. 596 

of the Code. 
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1894 Section 5G8 provides that the parties to an appeal shall not be 

Peb. 19. entitled to adduce fresh evidence in the appellate Court. It follows that 
p. ^^6 rejection of their application to be allowed to adduce such evidence 

URIGINAL contravened no right. It further seems that under that section the 
ClviE. admissibility of additional evidence is made to depend, not upon the 
relevancy or materiality to the issue before the Court of the evidence 
sought to be admitted, or upon the fact whether or not the applicants had 
an opportunity of adducing evidence at some earlier stage, but upon 
whether or not the appellate Court requires the evidence “ to enable it to 
pronounce j udgment or for ant! other substantial cause,*’ The test of the 
admissibility of the evidence, therefore, seems to be the requirements of 
the Court itself. The language of the section shows that the appellate 
Court, to which the application is made, is to be the sole and final Judge of 
the question whether circumstances C^87] exist which require the admis- 
sion of tlie evidence, and that the discretion vested in the Court for the 
purpose is not one which the Ligislature intended should be subject to 
revision or control by a higher tribunal. Moreover, if the rejection of 
any such application, which as to its merits may or may not be of an 
entirely frivolous character, is to beheld to involve a substantial question 
of law within the meaning of s. ,596, it is obvious that an opportunity 
would be afforded to litigants of bringing themselves within the require- 
ments of the section in a manner and in a way hardly contemplated by 
the Legislature. For these reasons it appears to me that the rejection of 
the application did not involve any substantial question of law, and that 
the applicants have failed to bring themselves within the requirements of 
s. 590. I must, therefore, refuse the application with costs. 

Mr, Miitra. — I ask that the costs of the application be costs of the 
appeal. The appellate Court required the appellants to give security for 
the costs of tlie appeal. The applicants are not men of means, and the 
respondents will not be able to recover their costs of this application unless 
the order now asked for be made. 

Sale. J — Have I tbe power? 

Mr, Mittra. — I submit your Lordship has power. When an appeal 
Court is nob sitting, the Judge, exercising original jurisdiction, has all the 
powers of the appeal Court, and in the exercise of that power your Lord- 
ship can make the order. 

Sale, J. — The present application is made under the sections relat- 
ing to appeals to Her Majefety in Council, and cannot. I think, be treated 
as forming part of the appellate proceedings in this Court. I cannot, there- 
fore, direct the costs of this application to be included in the costs of the 
appeal which have been already dealt with. 


T.A.P. 


Application refused. 


Attorneys for the appellants: — Messrs. Sen Co. 

Attorney for opposing parties : — Bibu Okhoy Ohunder Dutt. 
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[488] ORIGINAL CIVIL. 

Before Sir IT. Comer Pcthcram, Kl., Chief Justice, and 

Mr, Justice Maepherson. 


HaLIBURTON V. The .\DMINlSTRATOR-GENERAri OF 

Bengal and others.* [IGbh March, 1894.] 

iFWI— Co>wtruc/»oii 0 / ^yiU— Joint tenancy in fec^Life estate— Intention oj testator 

enjoyment. Direction as to. 

A testator devised his estate, should bis Wife reuniQ his widow, for thogooeral 
beaefit of his wife aod her child thou liviag. audaoy other ohildreo to be boro to 
him of his said wife before or after his death. He also provided that should his 
wife remain his widow, she should have a full lile-interest in the estate, and 
should not be annoyed with anv vexation about shares during hot lifetime, but that 
after her death, her children and tbeir.desceDdants should take per sttrpes ; and :a 
the event of his wife nob remaining his widow and bet child or children being 
living then the estate should go for the general benefit of his children in equal 
shares when of the ago allowed by law And in the event of bis eaid wife con- 
tracting a second mirriage. aod his children dying before marriage and without 
children and under age, his wife should take half of his estate and the testator s 
brother the other half, and in the event of the brother dying without children, 
the testator’s wife should take the whole estate. 

The testator’s wife remained his widow until her death, her children having all 
predeceased her without being married. 

Held that the intention of the testator by the first devise was to give an 
absolute estate to his wife and children jointly, and tbal the remaining clauses of 
the will were merely intended to restrict the modem which they were to enjoy 

the gift* 

CRel., 13 Bom. L R. 141 = 9 Ind. Gas. 951.] 

Suit for the coastructlon of the will of Henry Adams, deceased, and 

for a declaration of the plaintiffs’ rights thereunder. 

Henry Adams, an inhabitant of Calcutta, died on the 17th May 184o, 
possessed of considerable property in the 24-Pergunnahs, and leaving him 
surviving his widow Mary Henrietta, a half-brother Frederick Broadhead. 
and two children by his said wife, named respectively Mary Harriet and 
Emily Frances ; and having made his last will and testament on the 30th 
April 1844, the material parts whereof are as follows : — 

1 “I devise my estate contained in potta No. 2 called Dampia 
Ahad 'as follows ;-Firstly, io the event of my wife, Mary Henrietta 
remaining my widow, that the estate shall be for the general benefit of 
herself and mv child [489] Mary Harriet, and any other child or 
children which 'may be born of my body through her either before or 
after my death, and also that my wife Mary Henrietta, should she remain 
my widow shall have the full life-interest in my estate, and shall nob be 
annoyed with any vexation about shares during her lifetime, but after her 
death any child or children which she may have, born of my body and 
who shall be surviving at the time of her death, or should any of them 
have been married and died leaving children lawfully begotten, shall share 
in this manner, viz.^ my children male and female shall have equal shares, 
and in the event of the befora-mantioned oocurrence happening, viz., any 
bf these children dying previously to my wife Mary Henrietta, their 
children, if they leave any lawfully begotten, shall enjoy their parents’ 
chare (moaning that one child s share) . 

* Original Oivil Suit No. 66 of 1893. 
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2. "In the event of my wife Mary Henrietta not remaining my 
widow but marrying again, and my child Mary Harriet shall be living, 
and any other child or children which my aforesaid wife Mary Hen- 
rietta may bear of my body either before or afcer my death, then the 
estate is to be for the general benefit of my children born through her, 
male and female, to be entitled to equal shares when of the age allowed 
by law. And as I propose making my wife Mary Henrietta an executrix, 
her power after her second marriage shill wholly and entirely cease over 
this property, and that power shall solely remain w’ith the Eegistrar of the 
Supreme Court. ” 

3. " In the event of my child or children dying before marriage and 
without children and under age, and my wife Mary Henrietta should have 
contracted a second marriage, then I will that the aforesaid MaryHen> 
rietta shall have one-half of my property, and Frederick Broadhead, now 
a Master in the Pilot Service, or in the event of his death his children 
lawfully begotten, who may survive, shall have the other half : and in the 
event of his dying without issue prior to such occurrences taking place^ 
then my present wife the aforesaid Mary Henrietta shall have the whole. " 

Probate of the will was taken out by the widow and the Regis- 
trar of the Supreme Court on the 23rd May 1845. 

The testator’s daughters Mary Harriet and Emily Frances died on 
the 25bh May 1346 and on the 10th February 1862, respectively, neither 
of them having been married. 

In 1852 the potta referred to in the will was surrendered to the 
Government, and a fresh potta was granted to Mary Henrietta, her heirs, 
executors, administrators and assignees. Subsequently the property includ- 
ed in the potta was disposed of, and at the time of suit stood represented 
by a sum of Rs. 1,30,000 in the hands of the Administrator-General of 
Bengal. 

Frederick Broadhead, the half-brother of the testator died in 
the year 1846, having on the 29ch June 1844 made and published 
[ 490 ] his last will, whereof he aopointed his widow Mary Sophia (who 
had been his second wife, and who at the time of suit had intermarried 
with one J. S. Sherman,) executrix, and leaving him surviving by her two 
sons Juba Theodore Broadhead and Edward Harriss Broadhead, and by 
bis first wife a daughter named Eleanor, who was living at the date of suit 
and who had issue, a daughter and two sons, one of whom and the 
daughter were also said to be alive at the time of suit. 

Juba Theodore died on the Gth November 1891, and on the 2 l 6 fc Janu- 
ary 1892 'the Administrator-General obtained letters of administration to 
the estate. 

Mary Henrietta died in England on the 14th April 1892, without 
having intermarried with any person after the death of the testator, an 
having made her last will, whereby she disposed of all property of 
she died possessed or entitled to, to one Arthur Lawrence Haliburton, t 
plaintiff in this suit. 

The suit was one on the original side of the Court, a special Bench o 
two Judges having been appointed for the hearing. The question 
in it was what was the nature of the estate given to Mary Henrietta by t ® 
first 3 paragraphs of the will of Henry Adams, the plaintiff claiming t * 
upon its true construction the sura of Rs. 1,30,000 formed part of 
estate of the said Mary Henrietta Adams at the time of her death, 
that by her will she had dispose! of the same in his favour. 
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Tq 0 Advooate>Goaei'al (Siv Ghartcs Pi.uil) and Mi*. O' Knicaly, for tlio 
plaiabiff. 

Mr. Phillips and Mr. Om/i.im, for tho Aiminisbrator Genoral as re- 
.presentiog the estate of Juba Broadhead. 

Mr. Pugh, for K. H. Broadbead. 

Mr. Henderson and Mr. Peacock, for tho Adtniaisbrafcor-Goneral as ra- 
presentiog the estate of the testator. 

Mr. Evans Pugh, for Mrs. Sherman. 

Mr. O'Kincahj. — It is the case of all parties that the potbas formed part 
•of the estate of Henry Adams after they were renewed. The first part of para- 
graph 1 of the will gives an estate to bis widow and children as joint tenants, 
and the widow bakes by survivorship. The second pa'*tof that paragraph is 
said to cub [491] down the first part, but by that part he merely intended 
that his widow should not be bothered with shares and accounts. He did not 
thereby intend bo exclude the children it msrely prvovides for the adminis- 
tration and management of the estate during her lifetime. If it meant a 
life-estate only to the widow, it excludes the children during her lifetime : 
the testator intended that if the children should survive, they should 
take, but if the widow should survive tho children, she should 
take. By the 2nd pai*agraph if the widow re-marries during the 
lifetime of his children and their issue she is to get nothing at 
•all, bub by the 3rd paragraph if she survived the children and 
their issue and married again she was to get half, or the whole 
if she survived the half-brother. I submit that the first clause of 
paragraph 1 is sufiicient to dispose of the absolute interest in favour of 
the widow and children as joint tenants and to prevent an intestacy in 
•every event not expressly provided for by the superadded provisions 
depending upon particular contingencies, and consequently as she has not 
re-married she is entitled to the whole estate by reason of her having 
survived her children ; this construction is confirmed by the use of the 
words" and also, ” which introduces the clauses of modification, and by 
•the fact that the testator provides for no other contingency but her re- 
marriage, and even in that event she is to take half the estate ; it cannot 
be supposed he intended she should take more, if she married again, when 
there were no issue, than she would if she remained bis widow. I 
■submit the words '' and also” mean that the previous gift is bo stand. 

The construction contended for has been put upon similar wills, 
Whittell V. Dudin (l) where the introductory words are " subject never- 
theless ; ” in the present case the words are “ and also,” as though the 
testator contemplated hardly making a difference with the clause before 
them. See also Mayer v. Toiunsend (2), Wvickworth v. Winckworih (3), 
Sulme V. Hulme (4), Campbell v. Broioiirigg (-5), Lassence v. Tierney (G). 

Mr. Phillips for the Administrator-General. — The will is not express- 
ed with exactitude. Piovision is nob made for every [492] contingency that 
might take place. If the will is to be construed as the other side suggest, 
■tha widow would have a preference to the half-brother. The widow 
has a full life interest, and nothing more. Tne words ‘‘gsneral benefit ” 
mean nothing more than "as I am about to describe the words " and 
also ” are merely equivalent bo the word ” namely. ” Even if all the 
children died, what is there to give tho widow a larger estate ? The in- 
terest given her cannot be a joint tenancy in fee with the children, because 


0) 2 J. & W. 279, (2) 3 Beav. 413. (3) 8 Beav. 570. 

H) 9 Sim. 644. (5) 1 Phill. 301. (6) 1 M, & G. 551. 
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each of them mighfc have severed their shares, and in such case the 
widow would have been "annoyed about shares.” I submit the widow 
has an estate for life with remainder to the children ; the testator has 
not provided for all his children not dying in the lifetime of the widow 
and his widow not re- marrying ; be did not contemplate his children 
would die before his wife in the early part of the will. In the 3rd para- 
graph, he did not contemplato the death, but the re-marriage, of the widow.. 
There ia no more reason for supposing that the widow had the whole of 
the estate before the devise given by the 3rd paragraph than there is for 
considering that the half-brother had the whole in him. The 3rd para- 
graph ncerely puts the wife and half-brother on an equality. There is 
QOtbing in 2Qd and 3rd paragraphs inconsistent with the wife having a 
life interest only. Nor is there anything to guide us as to the intention 
of the testator in the events which have happened. The rule as to avoid- 
ing intestacy dees not mean that you are to introduce a new disposition 
which goes beyond the testator's disposition, but the meauing of the rule 
is that testacy is only preferred to intestacy when there are two doabtful 
constructions to be put on a will, and in no case could it be applied in 
determining whether the testator meant to give his property to his wife or 
to his half-brother. Lett v, Randall (Ij is the case as to this rule. 

Here there is no doubt as to the words of the disposition, and there 
is no such gift to the widow solely as would give rise to rival constructions; 
there is a direct gift to wife for life and remainder to children. The gilt 
to the children’s children in the Ist paragraph is fatal to the contention that 
the widow and children took a joint estatein fee. Nor does the 3rd paragraph 
[493] favour the view that she had the full estate given her by the 1st 
paragraph. The only case in which the widow is to take the whole estate 
Is that under paragi'aph 3. In Neiviltv. Ncivill (2) the words “for use 
and benefit” of wife and children are used, and it was held that the wife 
and children took as joint tenants, but Lord Hatberley laid it down that 
although the ordinary construction of a gift to wife and children would 
give a joint tenancy, yet if there is anything in the will which can indi- 
cate a different intention it must be followed. One of such indioatioos 
is when the children are to take shares in the fund or when the fund is se- 
cured. Here the will gives indications that a joint tenancy was not in- 
tended. The oases cited by the other side do not apply. They are all cases- 
in which it was found that the testator wanted to separate a fund or share 
from his estate, something to go out, and not come back. In the present 
case the words referring to the children’s shares and the gift to childrens 
children would have to be cut out, if the 1st paragraph gives a joint 
tenancy in fee. The gift to the widow and children was not a gift for 
the benefit of the widow; the children would appeal to the testator inost, 
as shown by the clause as to wife’s re-marriage. The cases cited by the 
other side assist me so far as to there being a direct gift to the children ; 
and early vesting is favoured ; these interests were to be vested at latest 
at marriage or majority, and all the subsequent provisions are for the 
enjoyment of the shares. I submit the will gives a direct gift to the wife 
of full life interest with a remainder to the children as tenants in common. 
There was an immediate vesting in the child that was alive at the time. 

It is impossible for a man to give a joint tenancy in fee and to say 
that there is to be no vexation about shares, as this would be contradic- 
tory, but it is possible if a life intex*est only is given. I submit there is no 

(1) 10 Sim. 112. (2) L.R. 7 Ch. 253. 
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iDtaataoyi and the widow took only a life estate. The expression regard- 1894 
infl Ago refers not to vesting, but to eojoynient. The oases on this sub- Maboh 16 . 
jeot are all oolleoted io 2 Jarman oo Wilis. 5th Ed., 1239. 

Mr. PuqH for E. II. Eroadhead . — NciviU v. Newill (1) sliows that 0^1GINAC4 
whero there is an indication of an intention to give a widow an [494] estate CiVlij. 
for life, the Court will not on a gift to her and her ohildreii give more to 
her than a gift for life. Diingaimon v. Sinith (2) shows how wills of this ** 
description should be construed. A joint tenancy is no more favoured by 
law than an intestacy ; it cannot be invoked if tbe context shows it was 
not intended. The gift here is one to the widow for life only. The cases 
cited for the plaintiff are gifts of funds separated, gifts to individuals, not 
to a class, as in this case. As to tbe alleged ultin^ate remainder to widow, 
see Lassencev. Tiemcij (3), Joslin v. Hammond (4), fn re Iluhards f5), 
and Houghton v. Brown (6). 

Mr. O'Kinealy, in reply. 

The Court (Petheram, C. J. and Macthf-RSon, J.) delivered the 
following judgments : — 


JUDGMENTS. 

Petheram, C. J. — The plaintiff is one of the executors of IMary 
Henrietta Adams, who died in the month of .April 1802 : the defendants 
are the Administrator-General of Bengal and the surviving relatives of 
Henry Adams, who died in 1845, and who was the husband of Mary 
Henrietta Adams ; and the aoLion is brought to construe the will of Henry 
Adams, and to obtain possession of bis estate from the Administrator- 
General, on the ground that in tbe events which have happened the whole 
of bis estate became the absolute property of his widow, and passed by 
her will to tbe plaintiff, who is her executor and the residuary devisee 
under her will. 

Henry Adams made his will on the 30th of April 1844, and died on 
the 17th of May 1845, leaving a widow and two infant daughters, both of 
whom died infants and unmarried, the first on the 25tb of June 1846, tbe 
second on the lOth of February 1862. Tbe widow lived until the 14th of 
April 1892, but never married again. 

Thewillof Henry Adams provides for three events. First, that of 
his wife remaining his widow : second, that of her marrying again and his 
children being alive : and third, that of her marrying again and his children 
being dead. The event which did happen [495] was the first, i e., bis 
wife remained his widow until her death ; but in order to ascertain what 
was the intention of tbe testator in this event we must look at tbe 
whole will. 

The will commences : — I devise my estate, itc., as follows : — 

First, in the event of my wife “ Mary Henrietta remaining my widow, 
that the estate shall be for tbe general benefit of herself and my child 
Mary Harriet, and any other child or children which may be born of my 
body through her, either before or after my death." It then goes on to 
provide that tbe testator’s wife, should she remain his widow, shall have 
the fall gball not be annoyed with any vexation about 

shares during her life-time, but that after her death his children and their 
descendants shall take the estate between them per stirpes. The question 
is whether this was an absolute gift of the estate to the widow and 

(1) Ii. R. 7 Oh. 263. (2) 12 Cl. & Fin. 546. (3) 1 M. & G. 551. 

. W 8 My. & K. 110. (5) 50 L.T. 22. (6) 53 L.J. Ch. (N.S.) 1018. 
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children joiotly, with restrictions as to their mode of enjoyment of the 
gift, in which case the widow not having mamed, and having survived 
her children, all of whom died unmarried, took the whole estate, and it 
passed by her will to the plaintiff, or whether it was a gift of a life estate 
only to the widow, with remainder to her children and their descendants, 
in which case in the events which have happened the whole estate has 
nob been disposed of by the will, the estate on the death of the widow 
passed to the heir-at-law of Henry Adams, and the suit must fail; 
Lasscnce v. Tierneu (1). If we look at the portion of the will which I 
have already quoted above, it may no doubt be contended with much force 
that it indicates no intention on the part of the testator that his widow 
sliould take moro than a life-estate, and that he was not when be wrote 
this portion of his will contemplating the extinction of his own descend- 
ants in the life-time of bis widow ; hut when we look at the subsequent 
provisions of the will, and as I have said before we must look at it all to 
ascertain what bis intentions were, it is, I think, apparent that he did 
contemplate the extinction of his descendants in her life-time, and did 
intend that in that event she should take more than a life-interest in his 
estate. The third event for which he provides is that of his widow 
having re-married and her children being all dead, and in [4963 that 
case he gives half the ultimate interest in his estate to bis hall- 
brother Frederick Broadhead, and his children, and the other half to his 
wife, and if his half-brother is dead without issue, he gives the whole to 
liis wife. It is, I think, impossible to suppose that he intended to give the 
uldmate estate to his widow if she married again and to deprive her of 
it if she remained bis widow, and consequently I think that, reading the 
will altogether, it appears that it was his intention by the first devise to 
give the estate to his wife and children jointly, and that what follows was 
merely intended to restrict the mode in which they should enjoy it. 

i’or these reasons I am of opinion that the plaintiff s suit must be 
decreed, but as the meaning of the will is obscure the costs of all parties, 
including costs of applications which have been reserved, should be pa'd 

out of the estate. ^ _. 

Macpherson, J. — I agree as to the construction of the will, ine 

Administrator-General as representing the estate of Henry Adams will get 
his costs out of the estate as between attorney and client. 

Attorneys for plaintiffs : Messrs. Sa^id^rson tC Co. 

Attorney for Mr. Sherman : Mr. A. E. Harris. 

Attorneys for the Administrator-General: Messrs. Morgan Co. 

T. A. P. 



(1) 1 M. & G. 651. 
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PRIVY OOUNCIU 
Present : 

Lords Hobhouso, Macnagkicn, and Morris, and Sir R. Couch. 

appeal from the Court of the Judicial Commissioner 

of OuU/i.] 


ABDuii Wahid Kuan {Defendant) u. Shalukua Bibi and 
OTHERS (Plaintiffs), [loth November and 9bb Docembor, 1893.] 


Pr«^»nptton — Pre.e»q)Don (imo)tff co-sharers wider the Oudh Laws Act {XVIJlof 1870), 
ss. 0 to Vi’—Pro-emptor' s rights as such, dependent on the intendinij vendor's right 
to sail — /Iccouttfs betiocen co-sharers— Contribution, right to, for expenses of suit. 

% 

l'co*emplion, ns doclarod io the Oudb Tjwss Act, 1876| is not applicable 
whore tho co-sbarci-.s ulaimiug it denies the title of the cu-sharer proposing 
[4971 to sell, allogos that tho latter is nub a oo-sbaror. and says that be bitD' 
self is entitled to tho property. 

One of two co sharers, entitled to equal shares in an inboritanco, having taken 
possession of the whole, was sued by the other for her share, with uiosne protitH 
from tho date of the suit. To provide costs, the latter had sold to her co-plain- 
tiQs the right to claim half of her share. The defenoos were-~(l) reliuquisbmenb 
of her claim in favour of tho dofeudaut ; (Q) that (ho defoodant bad a right of 
pre>emptioD as to part, iu consequeuue of the above transaetiou ; (3) that the 
share in dispute was subject to a proportion of the debts duo from the estate of 
the deceased, chargeable on the whole inhecitauco ; and that if tho plaintifis 
should be held to be entitled to a decree, they should also be declared liable to 
pay, according to shares, their partof all the debts of the deceased liquidated by 
the defendant, ae well as a proportion of money which he had expended, in^ood 
. . faith, in litigation for the protection of the inhoritauoe 

As to (1), the two Courts below concurred in the finding that no relinquish'' 
ment had taken place. As to (3), it was pointed out that there had been no 
attempt to sell a share of the inheritance, but only to sell a share in a suit ; and 
it' was held, that the position taken up by the defendant was inconsistent with 
his oUiming to pre-empt, so that pre-emption was inapplicable. As to (3>, it 
was held, that, although the plaintiffs could not have a decree for mesne profits 
during the whole period of the defendant’s possession, yet, if any account 
was to be taken of the defendant’s payments, it must also betaken of his receipts; 
and it was held that the incidental benefit to the plaintiffs, who had not autho- 
rized the litigation, in which expense had been incurred, did not give rise to any 
implied contract on their part, or render them liable in equity for any portion of 
that expense. 


[F., 30 M. 526=17 M.L.J. 439 = 2 M-D.T. 468 : 33 M. 15 (18) = 3Ind. Cas. 110 = 13 M. 
Ii.J. 489 = 6 M li.T. 162; 11 Ind. Cas. 379 ; 14 lod. Cas. 189 = 22 M.Ii.J. 406= 
11 M.L.T. 305 = (1912) M.W.N. 492 ; 2 O. C.9 (11) ; 61 P.B. 1914 ; Rel. on, 21 
Ind. Gas. 716 ; R.. 19 A. 463 = (1897) A.W N. 107 ; 33 M. 189 (195)=7 M.L.T- 
249 = 5 Ind. Cas. 318: 15 C.L.J. 167 (169)= 15 O.W.N. 817 = 8 Ind. Cas. 77 ; 16 
C.L J. 156 (160) = 13 Ind. Cas. 144 ; 6 Ind. Gas. 930 = 6 N.L.R. 86 : 13 Ind. Gas. 
608 (609) ; 1 O.C. 174 (177) ; 7 O C. 61 (63) ; 9 O.C. 86 (88) ; 9 O.C. 331 
(335) : 10 0.0. 273 (276) ; D., 37 C. 662= 15 C.W.N. 45=7 Ind. Can. 881 ; l4 
M.L.T. 20 |25) = 23 M.L.J. 433 (439) = 20 Ind. Cas. 445 (448) = (1914) M.W.N. 
99 (103).] 
y , 

Appeal from a decree (27th June 1889) of the Judicial Comtnissioner. 
affirming a decree ('29fch March 1888) of the District Judge of Bae Bareli. 

The (xuestioDS now raised related to the right of a sharer in an 
if^haritanoe to pre-emption upon an alleged sale of half the share of the 
person claiming to be oo-sharer with him; and related to the liabilities of 
tha claimants, inxespeot of debts said to be a charge on the share claimed 
in the inherited property. 
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The principal plaintiff, Shaluka Bibi, claimed (l6fcb September 1886) 
an aigbt-annas share in taluka Andari Serai and villages in the Saloni 
ie/zsi/, district Bae Bareli, valued at Rs. 22,753, which had belonged to 
Muradi Bibi. who died on the 10th January 1881. She was the wife of 
Abdul Wabid Khan, the defendant, who now appealed, between whom and 
the principal plaintiff, the [498] mother of the deceased Muradi, the 
contest vvas as to the moiety of the estate of the latter, heritable, aocord* 
ing to Mabomedan law, by Shaluka as mother, the other moiety going to 
Wahid Ali Khan, the husband. It arose out of the latter’s having taken 
possession of the whole inheritance. With the plaintiff, Shaluka, were 
joined three co-plaintiffs her brothers, in whose favour she bad executed a 
deed purporting to convey a half share of her right in the estate of Muradi, 

for the sum of Rs. 10,000. ^ 

Abdul Wahid, the defendant, set up a “ baz-dawa,” or deed of relin- 
quishment of claim, dated 1st February 1881 ; and alleged that ^Shaluka 
had executed it in his favour, on bis giving her a “ guzararuima " of the 
same date, granting her Rs. 50 a month for her life. Shaluka denied hav- 
ing entered into any such agreement, or having executed the deed. Abdul 
Wahid also made an alternative defence, that, in consequence of the 
transaction between Shaluka and her brothers, his right to pre-empt the 
one-fourth conveyed by her to them, had arisen, being conditional on pay- 
ment of Rs. 10,000 by him. Another contention by the defendant was that 
all debts, whether secured by hypothecation of property, or not, that were 
due from Muradi Bibi in her lifetime must have precedence oyer the plain- 
tiff Shaluka's claim to inherit her property, and must be paid out of her 
share as well as out of the defendant’s share. Other sums were claimed 
from the plaintiffs by the defendant, who alleged that he had expends 
money in good faith in litigation for the protection of the property. Of 
these, the largest sum bad been expended by him in obtaining, by an 
appeal to Her Majesty in Council, a reversal of a decision adverse to the 
estate of Muradi Bibi. This appeal was Wahid Ali v. Nuran vl). 

Both the Courts below concurred in finding that the 
relinquishment, or baz-dawa, bad not been executed by the plamtin 
Shaluka. No auestion as to those findings upon evidence was raised on 
this appeal, which was directed at the decisions below on the otber 

defences. , 

The District judge was'-of opinion that no decree for pro-empi' 

could be given. That right only arose when the pre-emptor acknowledg 
the right on the part of the vendor intending [499] to sell except so 
as it was controlled by his (the pre-emptor’s) right ; _ 

defendant denied that the plaintiffs bad any title. He was also of opm . 
on going through the items debited to Shaluka by the 
referring to the sum claimed by him in respect of the appeal, 

was due from the plaintiffs. The debts of Muradi might have bee P 

from the profits of the estate in the hands of the ® dto 

more than covered by his receipts. Possession was accordingly de 
the plaintiffs without being made contingent on their paying any 

to the defendant. i tu • /lamAnfcof 

On an appeal, the Judicial Commissioner afifirmed the judg 

the District Judge considering that a claim to pre-emption 
decreed in a suit where the fact of a good sale, the basis 

denied., 


(1) 11 C. 697=»19 l.A. 91. 
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On the dofeodant’s appeal, 

Mr. £ror6orj Cowoll^nd Mr. J, II. A. Arathoon (Mr. T. H. Goivie. Q. C., 
with them) appeared for the appellant. 

Mr. R, V. Doyno and Mr. C. \V. Arathoon. for the respondents. 

For the appellant Mr. H. Coxucli argued that the Courts below bad 
been wrong in disallowing the defendant's right of pro ocnption under Act 
XVIII of 1876, ss. 9 ti^ 83. He referred to Asgur Mahometl v. Nuzcema 
Btbee (1), where a plaiubitT, claiming pre emption, had failed to assert 
the right in a suit in which the purchaser of the land had obtained a 
decree, and it was therefore held that no fresh suit would lie to enforce his' 
claim to pre-empt. The right of possession was well founded on a right 
of pre-emption, and should be held to bo a good defence to a suit for the 
proprietary right. It was none tbe less a defenco because it was an alter- 
native one set up along with a claim made by title superior to that of the 
vendor. The latter claim might fail, and yet the right to pre-empt would 
subsist. With regard also to s. 13. explanation 2, of the Civil Procedure, 
the question of tbe right to pre-empt ought to be raised in the same suit 
as that in which title was claimed, or else the claimant would be taken 
to have abandoned it. The exact right was that on paying Es. 10,000, 
the price fixed as tbe value of tbe half share, the appellant should have bis 
[600] name substituted for those of the co-respondents, who were joined 
with Sbaluka as oo-plaintitfs. As to the accounts it was argued that it was 
important, in this appeal, that tbe suit was only for mesne profits accrued 
after its institution. Yet, for the Court to havo fixed a certain amount 
as having been paid by the defendant in discharge of Muradi’s debts, and 
to have ascertained a certain amount of the income prior to the suit, and 
to have fixed that amount as balancing all claims against tbe plaintiffs in 
respect o£ Sbaluka’s share, was an indirect naode of giving mesne profits 
accrued prior to tbe suit. In so far as it bad this result, the decree below 
Was erroneous. It was also contended that tbe respondents should have 
been held liable to contribute one-half of the expenses boTia fide incurred 
in protecting the estate of Muradi Bibi, including those which bad taken 
the form of the costs of Abdul Wahid's appeal against Nuran (2) which 
had succeeded. The right to recover a proportion of such costs in respect 
of Sbaluka’s share resembled the right of a person who had preserved tbe 
property of another at his own expense, or by his own exertions. Refer- 
ence was made to Dakhina Mohayi Roy v. Saroda Mohan Roy f3), and 
the Peruvian Guano Company v. Drefus Brothers f4). 

Mr. J. H. A. Arathoon. on the same side. The suit not having been 
brought within three years from tbe time when the existence of the false 
baz-datoa bad become known to Sbaluka was barred by art. 92, 
8oh. II, Limitation Act, XV of 1877. He referred to Jankt Kunwar v. 
AJit Singh (5) as to “ knowledge” within art. 92. 

Mr. R. V. Doyne and Mr. O. W. Arathoon, for the respondents, were 
not called upon. 

Afterwards, on the 4th December 1893. their Lordships' judgment 
was delivered by : — 


JUDGMENT. 

SlB B. Couch, — The suit in this appeal was brought against Abdul 
Wahid Khan for possession of a half share of oroperty left by Muradi 

(1) l* W. R. 372. (2) no. 697«12I.A. 91. 

(8) 310. 143»80I.A. 160. (4) [1693] A.O. 166. 

(6). 18 0, 58*^14 I.A..148. 
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Bibi deceased. Sho was the daughter of Shaluka Bibi and the wife of 
Abdul Wahid, and died on the lObli Jaouary [501] 1881 leaving them 
her only heirs. On her death Abdul Wahid took possession of all the 
property loft by her. These facts were not denied by Abdul Wahid. His 
first ground of dofoncu was that Shaluka Bibi by a deed dated the 1st of 
February 1881, in conaidoration of a maintenance of Rs, 50 a month 
during hor lifotimo, withdrew her claim to any right and interest in the 
□state of Muradi Bibi ; and the first issue in the suit was, whether this 
dood was executed by Shaluka Bibi. It has boon found by both the lower 
Courts that it was not, and this ground of defence is therefore disposed of. 

Anotlior dofonce as to part of Ibo property claimed was founded on a 
right of pro*OQjption in tho dofondant. On the 26th January 1886, 
Shaluka Bibi executed a dood in which it is stated that Abdul Wahid 
had taken possossion of tho whole of tho property loft by Muradi Bibi, and 
that Shaluka Bibi could not raise funds to defray tho costs of litigation and 
personal expenses, and that Niamat Khan, Ham/an Khan, and Wazir 
Khan, hor brothers and legal heirs, bad consented to arrange for 
payment of all costs of litigation and her personal expenses, on condition 
that whatever she obtained by way of inheritance and as dowor 
(meaning dowor duo from Abdul Wahid to Muradi Bibi) should be shared 
and possessed with them, and that sho should join them in the suit 
against Abdul Wahid. Tho deed, after providing against any compromise 
of the suit without tho consent of tbo brothers, and agreeing to the 
aforesaid terms, concluded thus : " Let it also be known that Niamat 
Khan, Ramxan Khan, and Wazir Khan shall hold themselves respon- 
sible for ail costs of suit and my maintenance, and that tho said costs 
of the suit and the said maintenance, of the executant, which will be 
incurred from the Court of first instance bo that of the last resort, will be 
consideration for the transfer made by virtue of this deed, which is and 
will be binding upon the executant. Approximate value of tho property 
and the dower, &c., to the extent of a moiety thereof is and will be 
Rs. 10,000." The three brothers were joined as plaintiffs in the snitwith 
Shaluka Bibi. The defendant in his written statement alleged that the sale- 
deed was invalid, because by the deed of tho Ist February 1881 Shaluka 
Bibi had no longer any power of alienation, and if she had, the defend- 
ant had a right of pre-emption in respect of the property, and [302] that 
no notice -^.s required by law was issued. He claimed that upon payment 
of Rs. 10,000, the price entered in the sale-deed, the suit should be dw- 
missod. It is an error to treat the Rs. 10,000 as the price; it is given as 
the value of tbo property sold, apparently for the purpose of stamp dut^ 
The price is reallv what would be iocurrod for costs, the amount of wmo 
was uncertain and would depend upon tho resistance which the .defandan 
made in the suit. 

Tho law of pre-emption in Oudh is in " The Oudh Laws Act, 1876. 
By s. 9 the defendant as a oo-sharor with Shaluka Bibi was entUled to 
a right of pre-emption. Section 10 enacts that when any person proposes 
bo sell any property in respect of which any person has a right of 
©mption, be shall give notice to the persons concerned of the 
which he is willing to sell it. Section II enacts that any person nawng 
a right of pre-emption in respect of any property proposed to be sold s a 
Inse such right unless within three months from the date of such 
be or his agent pays or tenders the price aforesaid to the person prop®® 
to sell. By s. IS" any person entitled to a right of pre-emption ni 
bring a suit to enforce it, on the ground that no due nbbica was giveui 
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that tender made and rofu^od, or in the case of a sale, that the price 
stated in the notioe was not Qxed in good faith. This law is not applicable 
where the person who would be entitled to pre-emptiou denies the title of 
the person who proposes to sell, and alleges that they are not co-sharers 
and that he is entitled to tlie whole of the property. The defendant, by 
setting up the deed of iSHl, didt his: ffe being in possession of the pro- 
perty, Shaluka Uihi was oblige 1 to raise money to defray the costs of a 
suit to recover her share, which she did in the usual and probably tlie only 
way available in such cases. The consideration was, the providing the 
money necessary for carrying on the suit, the amount of which could not 
be estimated. If the defendant succeeded and the suit was dismissed there 
would have been no property to bo sold. In truth the transaction was a 
sale of a share in a law suit. The position taken up by the defendant was 
altogether inconsistent with claiming a right of pre-emption. 

The defendant also claimed that if the plaintiffs should be held to be 
entitled to a decree they should also be declared liable to pay according to 
shares all the debts of Muradi Bibi liquidated by the [503] defendant, 
as well as all sums of money which the defendant expended in good faith in 
prosecuting suits instituted for protecting the property. The District 
Judge found that of eleven debts due from Muradi Bibi in a list given by 
the defendant, amounting to Rs. 43,956-5-4, six remained due which the 
plaintiffs would have to pay in proportion to their share. Muradi Bibi 
died on the lOth January 1881. The suit was brought on the IGth Sep- 
tember 1886. The defendant had therefore bean in possession and receiv- 
ing the raesno profits for upw.ards of five and-a-half years. The plaint 
only claimed mosno profits accrued duriog the pendency of the suit till the 
date of obtaining posso.ssioo. The defotidatib alleged that ho had paid the 
remaining five debts, and ho contended that the mesne profits before the 
suit not being claimed in the plaint, ho was entitled to keep them and also 
to receive what ho had paid in discharge of the debts. The District Judge 
rightly refused to allow this, and the Judicial Commissioner on appeal 
affirmed this decision. It is true that the plaintiffs could not claim to 
have a decree for those mesne profits, but if an account was to ha taken of 
the defendant’s payments it must also ho taken of his receipts. Apparent- 
ly his receipts from the plaintiffs’ share of the property were much more 
than sufficient to satisfy the debts. 

The remaining question relates to the money expended by the defend- 
ant in prosecuting suits for, as he describes them, protecting the property. 
The particulars of these expenses are given in a list B in bis written state- 
ment. A suit had bean brought in Muradi Bibi’s lifetime against her for 
a share in the entire estate held by her, and on her death the defendant 
and Shaluka Bibi were made defendants in it as her representatives. The 
plaintiffs in that suit obtained a decree in the Court of the Judicial Com- 
missioner in their favour. The defendant first applied to the Judicial 
Oommissiouer for a review. He was unsuccessful in that application, and 
he then appealed to Her Majesty in Council. He succeeded in this ap- 
peal, and the decree of the Judicial Commissioner was reversed. There 
were also suits for mesne profits defended by him which failed inconse- 
quence of this reversal. The list B is composed of the costs of these suits 
^and interest on money borrowed to pay them. Shaluka Bibi took no part 
in these proceedings, [604] having, up to the making of the decree of the 
■ Judicial Commissioner, appeared in the suit and defended separately. In 
.the present appeal the defendant claimed to be allowed a proportion of 
, tVoBe oostSf on the ground that the plaintiffs had got the benefit of the 
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reversal of the decree of the Judicial Conocnissioner. This is not a ground 
for making the plaintiffs liable for any portion of those coats. The proceed* 
inga were taken bv 6He dafendanb for hia own benefit, and without any 
authority express or impliei from the plaintiffs ; and the fact that the 
result was also a benefit to the plaintiffs does nob creato any iniplied con- 
tract or give tbe defendant any equity bo be paid a share of the costs by 
the plaintiffs. This claim has been diaallo wed by the lower Courts, and 
their Lordshios will humbly advise Her Majesty to affirm the decree of 
the dudictal Commissioner and to dismiss this appeal. The appellant will 
pay the costs of it. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. Walker dRowe. 

Solicitors for the respondents : Messrs. T. L. Wilson & Go. 

c. B. 


21 C. 504 (P.C.)-2t I.A. 39-6 Sar. P.C.J. 408. 

PRIVY COUNCIL. 

Present : 

Lords Watson. Hobhouse and Shand and Sir R. Conch. 
\On appeal from the High Court at Calcutta.] 


LuRHi Narain Jagadeb {Plaintiff) v. JoDU Nath Deo 

AND OTHERS {Defendants). [21st November and 9th December, 1893.] 

Second appeal — Grounds of appeal — Civil Procedure Code (Act XIV of 1882), s 531— 
Evidence in cases of dpnied boundary —Onns of proof. 

The Court of first iastaoce accepted as correct a boundary line mapped by an 
Amin, dividing tbe estates of th> opposite parties. Tbe lower appellate Ceart. 
after remanding the suit for a second local investigation and report, detel* 
mined to disregard tbe second return, which differed from the first, and affirmed 
the judgment Both parties having appealed, the Hi(;h Court, dissatisfied as to 
this disregard of the second return, decided to hear the appeal as a regular one, 
examined the evidence, and revarsod the judgment of the Court below. 

Held, thit to have dealt with the appeal as a regular apcsal was in exoa^^of 
the Court’s jurisdictiou ; and that it had no power to hear the appeal as a second 
appeal, there uot having bsen, in the proceedings balow, any error or defMt, 
within the maaning of s. 584 of the Civil Procelure Cola, which oontainei the 
only grounds of second appeal. 

[SOS] On questions of boundary, osoeoially where the dividiug line in dispute 
runs through wastelands which havs nob been the subject of definite poessBSWU* 
the rule as to the burden of proving the affirmative is not applicable. Toe 
litigants ace io tbe position of couotor-claimauts, and both parties are bound W 
do what they can to aid the Court in ascertaining the true line. 

[P.. 9 O.L.J. 115-11 C.W.N. 2:80 (i.8H ; Rel., 7 End. C as. 165 (160 : 8.18 -4. 293 
(294); 26 0. 53 (571 : 4 C.LJ. 1J3: Appl., 18 C.L.J. 220 (J2l)-2l Ind. 0 »s. 
413 (414).] 

Appeal, by soaoial leave, from a dersrao (7bh Juae 1888) of the 2*8^ 
Court reversing a decree (2ad September 1336) of the District Judge o 
Cuttack, who bad affirmed a decree (3rd March 1835) of the Subordin* 
Judge of the same distriot. 

The priooipal question here was whether the High Court had aj^ 
beyond its powers, in hearing an appeal from the decision of a 
appellate Court upon an issue of fact only, without there having 
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ftoy suoh of soconfl appeal as are statieH in s 584 of the Oivil 

Prooedure Code. 

On the 29th March 1877 the >vi)»)ellant'g vendor institute*! this suit, 
aod the appellant was substituted for him on the 8bh February 1884, the 
olaim being to recover possession of an area of about eighty acres, valued, 
for the purposes of suit, at Rs 2,816. The issue was whether the land 
was oonaprised in the plaintitT’s mouzi Argal, or in the defendant s mouza 
Dlmripal, the latter lying eastward of the former. 

An Amin deputed by the Subordinate Judge drew on his map a lio6| 
running through the land in dispute as the boundary between Argal and 
Dimripal. This the Court found to be correct enough for the purposes of 
its decision, although the Amin had only made such a survey as his com- 
pass enabled him to make, without having, as he said, instruments for 
scientific measurement. From the decree of the first Court the defendant 
appealed, and the plaintiff cross-appealed tvO the District J udge, who accept- 
ed the Amin’s report ; but only after remanding the suit for a second 
local investigation. The second report by the Amin differed materially 

from the first. , . „ • / 

The District.! udge in affirming the decree observed as follows in refe- 
rence to the defendant’s objections tothe.\mins mode of working . 

“ I do not find that anything was said whilst the Amin s work was 
going on. The defendant chose to assume an attitude of indifference at that 
time: [906] yet if wrong brijunctional points were being adopted as the 
basis’of the work, it was open to him to try to get right ones adopted. To 
do nothing until the work is over, and to rely merely upon what may be the 
effect of cross-examination of the Amin, is not the way bo promote the ex- 
peditious settlement of the case, a thing which those who are in the right 
are usually more anxious for than those who are in the wrong, 
the defendant here did. was to say nothing in any proper manner whilst 
the work was going on; buh sixteen days after the Amin bad submitted his 
report, be prayed that he might be summoned for examination, and that 
certain other witnesses might be also called to controvert his results. 

The District Judge continued thus ; — 

“ It is greatly to be regretted that such a point as what meridian was 
employed in the revenue survey should have been assumed instead of 
being ascertained. From the enquiries made by me it has been shown 
that the meridian used was not the magnetic but the true meridian, the 
difference between which has been also ascertained to be about 2 degrees. 
50 minutes This, of course, has had the effect of dislocating the boundary 
to some extent. Even if the Amin got his starting-point right, this would 
throw the line to one side. In order to form some opinion as to what the 
difference would bs in the run of the boundary if the necessary allowance for 
the variation of the compass be made, the Amm was made to ra- trace the 
boundary on his mao with corrected bearings, the result being to make 
Taabtera much more against the respondeot. plaintiff, than they were before^ 
.as none of the disputed land with this alteration falls id Argal, and a good 
deal of admitted Argal land will fall in Dimripal. It is not open bo Doe to 
order that this amendment be made the basis of final settlement. The 
appellant cannot, indeed, ask me to do this, for his view is that a wrong 
starting-point was taken, and this is really what I have to consider now. 
Can the appellant claim to have the work done over again ? Or should 
matters be left as they are? As it is, a line has been made which will at 
all events tend to stop litigation, and gives a proportion of the disputed 

land to each party. 


1898 

DBO. 9. 

Privy 

OOUNOIti. 

21 0. S04 
<P.C.)- 
21 I. A. 89- 
i Sar. P.O.J. 
408. 


967 



21 Cal. 507 


INDIAN DECISIONS, NEW SERIES 


[Vol 


1893 

Dec. 9, 

Privy 

Council. 

21 C. 504 
(P.C.) = 

21 {.A. 39 » 
6 Sap. P.C.J. 
408. 


“ Oq this matter I am not disposed to think that any further working 
at the case is likely to be anything but an anfractuous espenditure of time 
and a protraction of the dispute. The appellant who moves the Court has 
made no offer to place at the disposal of an Amin the instrument, without 
which, ho savfl himself, the boundary cannot be properly re-traced. There 
is DC theodolite at the disposal of the Court, nor have I any means of 
obtaining one. Valuable instruments like these are not to be bad on loan. 
I am thus of opinion that what has been done the defendant is notentitlefl 
now to undo. This disposes of the defendant’s appeal, which is dismissed 
with costs.’’ 

[507j The plaintiff’s cross-appeal was also dismissed. An appeal 
by the defendant to the High Court, and a cross-appeal by the plaintiff 
followed. 


The order of the High Court of the 1.3th June 1887 was as fol- 
lows : — 

We think it necessary that the appeal should be re-heard upon the 
whole evidence ; but looking to the fact that the suit has now been for 
more than ten years pending since its institution, it having been already 
the sabjoct of second appeal in the year 1882, we think that the proper 
course is to call up the case as a regular appeal, before ourselves, and go 
through the evidence and come to the best decision we can.” 

Afterwards, on the 7th June, 1888, the High Court, having heard 
the appeal, gave the following judgment : — 

“ The facts, so far as thoy are necessary for the purpose of our judg- 
ment, appears to be these : — The Civil Court Amin was furnished with 
two maps, a survey map of mouza Argal, and a survey may of mouza 
Dirnripal, and with these two maps he was directed to go to the locality 
and trace upon a map prepared by himself a boundary line, showing io 
which of the two mouzas, Argal and Dirnripal, the land in dispute falls. 
ITe proceeded to do what he was told, and prepared a map showing that 
about half of the disputed land fell in one mouza and the remainder in the 
other; and he has delineated his boundary line by a black wavy line upon 
his map. Subsequently it was found that this boundary of bis was an 
erroneous one; and it was alleged that be had overlooked the fact that the 
meridian laid down in the survey maps with which he bad been furnished 
showed the true meridian and not the magnetic meridian. An application 
was then made for a re-survey, and, as we gather from the facts, we find 
that, by consent of both parties, the District .Judge wrote to the Survey 
Office to ascertain whether the meridian laid down in the survey maps was 
the true meridian, or the magnetic meridian, and what the variation be- 
tween the meridian was. The survey authorities wrote back to say that the 
true meridian was shown in the survey maps, and that they had no means 
available in the office of answering as to what the variation was between 
the true and the magnetic meridian. Then, as appears from the order- 

sheet, the Judge communicated with the Executive Engineer of the district, 

asking him to say what, at that time, was the variation between the two 
meridians : and this reference, we find, was, as a matter of fact, 
with the consent of both parties. The Exeoutive Engineer repH^ 
the difference was 2 degrees 50 minutes, and with this information tbs 
Civil Court Amin was directed to re-trace the boundaryontbemapbehM 
prepared. This he has done, delineating the boundary by a wavy 
green line upon his map. The result is, that the whole of the disputed 
[SOS] land is found to be within the defendant’s mouza Dirnripal, exopp 
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A very small triaugular poitioo atfche norbb, feha area of wbioh ia found to 1893 
be 9*08 acres. db^9. 

** We are of opinion that this re-tracing of the Amin ought to be 
' aooepted as oorreot, and that all that the plaintiffs are entitled to in this 
suit is the small triaugular pieoa of land delineated which is found bv the • 

Amin to he 2 08 aores in area/' 21 0. fiOft 

The pluintitT, on tho 30bh August 1833, on the tfround that he had 1P.0.)“ 
not consented to abide by the reply as to the variation of the true and 21 l.k* 89* 
magnetic meridians, applied for a review of the judgment of the Sigh 6 Bar. P.O.J* 
Court. This %va9 refused. 

On the plaintiff’s appeal, for which special leave was given hy an 
order in Council of the 15th August 1890. 

Mr. C. W. Arathoon argued that tho High Court acted without juris- 
diction in calling up the case as a regular appeal, and in deciding, upon 
the evidence, the question of fact as to the dividing lino. The decision of 
the District Judge was final as to fact. No second appeal could be pre- 
ferred except on tho ground specified in s. 584 of the Civil Procedure Code, 
and there was no error, such as was there mentioned, in the disregard of 
the Amin’s second report by the lower appellate Court. He referred to 
Dutga Chowdhraiii v. Jewahir Si7icjh Chou'dhri (1), and to Ramratan 
Sukal V. Nandu (2). The lower anpellate Court had decided judicially to 
disregard the second report of the Amin, preferring his previous report. 

There was no evidence upon tho record of any agreement as to the men- 
dianal line. 

Mr. n. V. Dorpie, and Mr. F. TF. Cavp., for the respondent, tho 
Maharaja Jodu Nath Deo, submitted that the High Court bad jurisdic- 
tion to make the order of the 13th Tune 1887. They referred to the 
BUperiobeDding power of tlie ITigh Court in virtue of tho enactment in 24 
and 25 Vic., c. 104, s. 15. That order was made in accordance with the 
present appellant’s interests, as presented in his cross-appeal to the High 
Court, where the proceeding waB not objected to. But, supposing the 
order of 13th Juue 1887 to have been irregular, and so far wrong, 
the ultimate decree dismissing the suit was, upon the whole, in 
1809] accordance with the merits ; so that it might now be held, asa second 
apneal to have come under the provisions of s. 584 of the Civil 
Procedure Code. That there bad been misdecision on the merits was 
apparent, when the dividing line was demonstrated to be wrong by the 
true direction towards the north having been ascertained. It had been 
^decided that there might be error in drawing conclusions upon evidence, 
which would fall within tho former law of special appeal, and under the 
present law, under s. 584. Reference was made to Siirnomoyee v. 
Luchmeeput Doogur (3). where it was affirmed that in deciding upon 
questions of fact if a Court did not deal rightly with presumptions, it was 
an error which the High Court could, in special appeal, correct; Bamratan 
Sukal V. Nandu (2) ; Ramgopal v. Shumskaton (4), as to error in 

drawing conclusions. 

Mr C W. Arathoon was not called upou to reply, 

JUDGMENT. 

• Afterwards, on the 9th December 1893, their Lordships’ judgment 
• . was delive red by 

(1) 18 O. 23 = 17 I.A. 122. 

' (3) 9 338. 

G X— 


(2) 19 0. 249 = 19 I. A. 1. 

(4) 20 C. 93 (99) = Ii.R. 19 I.A. 223 <232). 
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Lord Watson. — The decaaseil Maharaja Pudmalabh Deo was 
zemindar of two mouza^, Argal and Dimripal. in the district of Cuttack, 
which were separated by a mutual boundary running from north to south, 
Argal being on the west and Dimripal on the east of the line. In the year 
1868, his interest in mouza Argal was sold in execution of a decree, and 
was purchased by one Babu Kanhia Lai Pandit, who instituted the present 
suit. On the death of the Maharaja he was succeeded by his son Jadu 
Nath Deo. who is the resnondent in this appeal: and, on the death of Kanhia 
Lai, his interest in mouza Argal and in this suit passed to one Ram Gobind 
Jagadeb, and on his decease was acquired by the present appellant. 


The action was brought, in March 1877, before the Subordinate Judga 
of Cuttack, for a declaration that a strip of ground, about 80 acres in ex- 
tent, lying on che eastern verge of Argal, formed part of that imuza. The 
Maharaja Pudmalabh Deo, whilst he denied, in his written statement, that 
any portion of [310] land claimed belonged to mouza Argal, did not assert 
that mouza Dirarinal extended westwards, at any point, beyond thewestern 
boundary of the area in dispute. 


After a great deal of preliminary litigation, issues were adjusted and 
sent to trial. ^^The only one of them to which this appeal relates was in 
these terms, “ Is the land in dispute part of the plaintiff’s estate mouza 
Argal ? ” 


The area claimed by the plaintiff consisted admittedly of waste land or 
jungle, and consequently no evidence of possession was adduced on either 
side. The plaintiff produced and founded upon the Governroeot survey 
map of 1839 ; and a remit was made bo an Amin of the Court to ascertain 
whether the disputed land, or any portion of it, fell within the outlines 
of mouza Argal as shown on the map. Before proceeding to carry out 
the remit the Amin represented bo the Court that he could not do 
so with absolute accuracy, unless he had the traverse table upon 
which the map was based, and a theodolite. The Court not being 
in a position to furnish him with either, and neither of the parties 
offering to supply the want, directed the Amin to proceed with such 
materials as he had at his command. Acting under that direction the 
Amin fixed the starting point at the southern extremity of the boundary 
line, by taking the evidence of villagers in presence of the parties 
or their agents, and used his own compass in laying down the lin® 
northwards. 


The Amin thereafter made his report, accompanied by a map npo° 
which the boundary was laid down, and the evidence which he had 
taken for his assistance. The boundary included in mouza Argal about 
47 acres of the area claimed by the plaintiff, add assigned the remainder 
to mf^uza Dimripal. The defendant then examine i the Amin as a witness, 
with the view of showing the inaccuracy of his report, and adduced no 
other evidence. The Subordinate Judge gave effect bo the report, and 
decreed that the plaintiff do recover possession of these 47 acres as 
shown in the map pronared by the .Amin. Their Lordships think it impos- 
sible to affirnTthab, as the respondeat argued, there was no evidence 
before the Court upon which that finding, — which is a pure finding of fact, 
— -could be rested. They assent to the observation made by th® Judge 
that “scientific accuracy is hardly to be expected in such [511] ceses 
“substaubial justice being all that is necessary for practical purposes, 
is of frequent occurrence, especially in oases where the disputed line o 
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division \*nns b^i.weon waste lands which have not been the subject of 
definite possession, that no satisfactory ovidouco is obtainable. That 
oiroumstanoe cannot relievo the Court of the duty of settling a line, upon 
the evidence which is laid hofore it. The ordinary rule regarding the 

0 TM 4 S incumbent on the plaintiff has really no application to cases of that 

kind. The parties to the suit are in the position of counter-claimants ; 21 c. 801 

and it is the duty of the defendant, as much as of tlie plaintiff, to aid the (p.o,)™ 
Court in ascertaining the true boundary. Wo'*o anv other rale recognis- 21 i.a. 39 * 
ed, the result might be that some hjuniarie^* would he incapible of judi- g P.C.J, 
oial settlement. 408. 

The decree was brought under review of tlie District Court of Cuttack. 

The District Judge, with the view, anparantly. of correcting any error 
which might have iirisen from the Amin using his own cornoass, communi- 
cated with the survey officials of the Orissa Circle, which comprehends 
the land in dispute, and was informed by them tlv^t the meridianal lines 
on the survey mans wore intendel to show the true north, and that 
the meridianal line indicated by a magnetic compass would, in that loca- 
lity, show a deviation which might be taken to bo 2® 50 east. Having 
received that information, the District Judge remitted bo the same Atnin 
to lay down, upon the map prepared by liim, a new boundary line giving 
effect to the deviation. The Amin did as he was directed, with the some- 
what startling result that the new lice included in mouza Dimrioal. not 
only the whole of the disputed land with the axcention of a small area, 
about two acres in extent, bub, in addition, about 53 acres of land which, 
it had nob bean disputed, belonged bo mouzn. Argal. Uoon considering the 
case, in the light of the infor nxtinn obtained from the survev officials and 
of the Amin’s report to him. the District Judge adhere! to the boundary 
first laid down by the .Amin, an! affirmed the judgment of the Subordinate 

Court. 

Before this Board, the respondent maintained that the Judge’s dis- 
regard of the Amin’s second report constituted a substantial error or 
defect in procedure, within the meaning of section 584 (c) of the Civil 
Procedure Code. Bub he was unable to point out anv defect m the conduct 
of the case ; the only errorupon which he [312] relied in argument was one 
which, if it was committed at all. was coramibbed by the -Tudge. and con- 
sisted in his drawing a wrong conclusion from the evidence. The decision 
of the District Judge, so far as it went, involved no principle of law. and 
was entirely within his comoetencv. There can be no legal presumption 
that the line shown on the mao of 1839 was laid down according to the 
true north or that it necessarily represents the real boundary between the 
mouza^. Its accuracy in those particulars must depend noon what was 
actually done by the oersons who made the survey, and transferred the 
line to the map of 1839, and also upon the information by which they 
were guided. Thera can be no necessary presurapbion of fact, either that 
a line dividing jungle land was laid down with scientific exactitude, or that 
the precise boundarv was a whit better known in 1339 than at the time 
when the Amin made bis survey for the purposes of this case. 

The respondent presented an appeal to the High Court, and objec- 
tions to its competency were heard before Tottenham and Norris, JJ , 
who ordered the case bo be taken up as a regular appeal and to be decided 
on the evidence. In delivering their reasons for that decision, they 
observed that “ the District Judge’s judgment is vew unsatisfactory as 
"bo the raiio decidendi that the Civil Court Amin fell into error. We 
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are not satisfied that there was evidence before him which justified his 
finding.” And they added : — “ We think that the proper course is to call 
^ up the case as a regular appeal before ourselves, and go through the 
evidence and come to the best decision we can.” It is clear that, in 
adopting that course, the learned Judges exceeded the statutory limits of 
their jurisdiction. They had no power to entertain the case except' as 
an appeal from an appellate decree, and that only upon the grounds speci- 
fied in 8. 584 of the Civil Procedure Code, which deprives them of the right 
to review findings of fact by the first appellate Judge, unless these are taint- 
ed with one or other of the errors or defects specified in its sub-sections. 
Upon that point, it is sufificienb to refer to the recent decisions of this 
Board, in Durqa Chojcdhrani v. Jcwahir Sinqh Choiodhri (1) and Ram^ 
ratan Sukal v. Nandu (2). 


[513] The case was accordingly heard, as a regular appeal, before 
Norris and Beverlky. JJ., who set aside the judgments of the Courts 
below, gave effect to the line of boundary laid down by the Amin on remit 
from the District Judge, and found that the small excepted area of two 
acres was the only portion of the disputed land belonging to mouzaArgdl. 
For that area they gave a decree in terms of tbe plaint. 


The berms of the judgment delivered are certainly calculated to 
suggest that the learned Judges h.ad applied their minds to the evidence 
in tlie case, and had come to an independent conclusion. They pass in 
review the whole procoodings whicli had taken place before the Subordinate 
and District Courts with a view bo the eluciilation of the boundary, and 
then go on to say : — ‘ Wo are of ooinion that this retracing of the Amin 
ought to be accepted as correct.” It appears, however, tliac their deoisioo 


was not really intended to proceed upon a reversal of the District Judge’s 
findings of fact. The case again came before the same learned Judges, on an 
application for review; and, on that occasion, they concurrad instating 
that their decision was due to their having formed the opinion " that the 
parties agreed to accept tlie District Engineer’s statement, whether it 
was correct or not, as the basis upon which the measurement should be 
made. Seeing that no allegation had been made or proof tendered of any 
agreement to that otTect, its existence must have been matter of legal infer- 
ence from the record. 


When thus explained, the ground upon which the case was disposed 
of by the High Court was sufficient to justify an appeal under s. 584. It 
appears to their Lordships that the District Judge must bo held to have 
erred in law, within the meaning of that clause, if the record discloses a 
judicial agreement by both parties to accept as conclusive a boundary laid 
down upon the Amin’s map deviating the original line in accordance with 
the information given by the Government Engineer. The respondents 
counsel had very little to say in support of such an agreement ; and their 
Lordships have been unable to discover any trace of one in the record, or 
any circumstance which could bar the present appellant from objecting 
to the effect of the information or of the remit which followed upon it. 
There is no [514] more room for suggesting that tlie appellant agreed to 
abide by the second remit than for the suggestion that Pudmalabh Boo 
agreed to accept the first. 

Their Lordships will therefore humbly advise Her Majesty torev^ao. 
the judgment appealed from, and to restore the judgment of the Distfiot 

(1) 18 C. 23 = 7 LA. 122. 


(2) 19 C. 249=19 LA. I 
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Judge. The rospoudoub Jadu Natli Doo mubt pay Uiu costs in tbo UigW 
Oourt and tho costs of this appeal. 

0. B. Appeal allowed. 

Solicitors for tho appellant : Messrs. T. L. Wihon iC Co. 

Solicitor for the rosponduut : Mr. J. F. Watkins. 


21 C. 514. 

APPELLATH CIVIL. 

\ 

Before .Vr. Justice Ghosc and Mr. Justice lianipint. 

% 

Mokunua Bulbav Kar {Dcfenlant) O. BUOGAKAN Chunuer 
Das anu others. {Plaintiffs).^ I25tb .January, 1801.1 

Withdraiolot snit.^Ci»'d Procedure Code (.lei XIV vf s. ii 7 :i^Ain>licaUilily uj 

s. 373 to suits under .lei A' of 18D9. 

Sootion 373 of tho Code of Civil Procodcro (as to withdrawing ouita with 
• liborby to bring a frosb suit) duos not apply to auito uudor Act X of 1859 which ia 
a oomploto Code by itsolf. 

tR.. 36 C. 990 = 12 C.W.N. 893 ; Diac . 38 C. 832 (813) = 11 C.L.J. 284 = 15 C.W.N. 
863=11 Iiid. Oas. 207; Doubted. 35 C. 799=7 G.L.J. 426 = 12 O.W.N. 880.] 

This was a suit foe arrears of rent for tho years 139o and 1396 
brought under cl. 4 of s. 23 of Act X of 18.30. A previous suit for arrears 
of rent for the years 1294, 1295, and 1296 bad baen brought by tho 
plaintiffs, but that; suit was withdrawn on the 30bh December 1890. 

The only defence material to this report was that the plaintiffs in 
withdrawing the previous suit did not obtain any permission to institute a 
fresh suit (as it was contended they should have done under s. 373 of the 
Civil Procedure Code), and that not having [515] done so. they could not 
maintain the present suit. It was found that no express order was made 
at the time of the withdrawal of the suit, giving the plaintiffs permission 
to bring a fresh suit, and the question of the applicability of s. 373 of the 
Code was raised in the first Court, that of the Deputy Collector of Cuttack, 
and decided in favour of tho plaintiffs, the Court holding that that section 
was not applicable to suits under Act X of 1859. 

The defendant appealed to the Judge and again raised this question, 

but the decision of the Deputy Collector was atlirmad on other grounds. 

The defendant appealed to the High Court on the ground that s. 373 
was applicable to rent suits undor Act X of 1859, and that, no permission 
to bring a fresh suit having boon obtained undor that section, tho suit 

was not maintainable. 

Mr, M. N. Datta and Babu Baikant Natk Das, for the appellant. 

Dr. Trailokhya Nath Mitter and Babu Lai Mohan Das, for the rea- 

•pondents. • 

The arguments on the point raised and tho oases cited are sumciently 

stated in tho judgment of tho Court (Ghose and Rampini, JJ.) which was 

as. follows : — _ 

JUDGMENT. 

This appeal arises out of a suit for rent for the years 1295 and 1296 
brought before the Deputy Collector of Cuttack under the provisions of Aofr 

of 1859. - 


• Appeal from AppeUate Decree. No. 589 of 1893. against the decree of B. D. Gupta, 
BBq., Diattiot Judge of Outtaok, dated the- 21st of January 1893, affirming the decree 
Of T. J, Mendea^ £e4., Deputy Oolleotor of Balasore, dated the 7tb of November 1891. 
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Ife appears that the plainbitfs had previously instituted a suit for tha 
rent of the same period in the same Court ; but before the trial came on 
certain formal defects having been discovered in the suit, an application 
was made by the plaintiffs to be allowed to withdraw it, with liberty to 
bring a fresh suit upon the same cause of action. The suit was aocord- 
ingiy allowed bo be withdrawn ; but no distinct order was recorded by 
the Revenue Court permitting the plaintiffs to bring a fresh suit. 

The defendant contended in the Court of first instance, and the con- 
tention has been repeated before us in second appeal, though it seems to 
have been practically abandoned in the Court of appeal below, that tba 
provisions of s. 373 of the Civil Procedure Code are applicable to suits 
under Act X of 1859; and that, because [51 6J no permission had been 
accorded by the Court when the previous suit was withdrawn, permitting 
the plaintiffs to bring a fresh suit upon the same cause of action, this suit 
could not be maintained. 

The question that arises upon this contention is shortly this, whether 
the provisions of s. 373 of the Civil Procedure Code apply bo a suit under 
Act X of 1859. 

Section 23 of Act X of 1859 enacts, among other matters, that all 
suits for arrears of rent due on account of land either khiraji or lakhiraj 
shall be cognizable by Collectors ol land revenue, and shall be instituted 
and tried under the provisions of that Act, and, except in the way of 
appeal as provided in it, shall not be cognizable in any other Court, or by 
any other officer, or in any other manner. And the Act lays down the 
procedure to bo followed in regard to tho institution of a suit for rent, and 
in regard to the trial thereof. There is no provision in the Act as to the 
withdrawal of a suit ; hue we imagine that it is an inherent power in every 
Court bo allow a suit to be withdrasvn upon application made by the 
plaintiff. There is no indication in the Act itself that the provisions of 
8. 373 of the Civil Procedure Code would be applicable to a suit brought 
under that Act. 


This point seems to have been reconbly considered by a Division 
Bench of this Court in the case of Radha Madhab Santra v. Lakki Narain 
Roy Chowdkry (1), and the learned Judges, following the decision of the 
Full Bench in the case of Nagendro Nath.Mullick v. Mathura Mahun 
Parhi (2,‘ held that Act X of 1859 was a complete Code by itself, and 
therefore 8. 373 of Civil Procedure Code was not applicable to rent suits 
under Act X of 1859. 

In tho case of Nagoidro Natk MuUwk v. Mathura Mahun Parhi (2) 
to which we have just referred, the question that came before the Court 
for consideration is not precisely thac which we have to consider in this 
oase. Butin deciding the question which the Court was then called upon 
to decide, they had bo consider whether Act X of 1869 was a complete 
Code by itself or not, and the learned Judges held that it was bo. 

We might also refer to an earlier case on the point decided on the l^h 
September 1862 by a Bench of three Judges, consisting [Si7] of 
Barnes Peacock, C.J., and Bayley and Kemp, JJ., the case of Doy^* 
Gkunder Ghose v. Dwarka Nath MisseriB). In that case, the learned Judges 
held that the provisions of s. 97 of Act VIII of 1859, which was in tbs 
same terms as s. 373 of the present Civil Procedure Code, did not apply 
to suits under Act X of 1859. 

(8) Marsh 14S. 


(1) 21 0. 428. 


(2) 18 C, 368. 
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So far therefore ae this Court is ooDoornod, the question aoema to bo 
oonoluded by authority. 

But the learned counsel for the appellant has called our attention 
bo the ease of Niluioni Smtjh Deo v. Taramitk yt ukcrjec (1), as also to the 
oases of Madho Parkash Singh v. ^urli Monohar (2), aud Adhirani 
Naraiii Kunxari v. Raghu, Mohapatro (3). 

In the ease of Ntliiioni Singh Deo v. Xaraiiath MukcTjec (1) the ques- 
tion that was discussed before the Privy Council was simply whether a 
Revenue Court under Act X of 1859 bad authority to transfer an execu- 
tion case from its own hie to the file of a Civil Court in another district for 
the purpose of execution of the decree ; and the Judicial Committee held 
that the scope of Act X of 1859 appears to bo only to provide lor 
the execution of the decree of the Collector within his own jurisdiction, 
and that there is nothing in the Act to forbid the conclusion that such 
executions are left to the operations of Act XXXIII of 1852 or the corre- 
sponding portion of Act VIII of 1859; that is to say. there being 
nothing in the Act X of 1859 to prohibit a Collector acting under that Act 
from transferring an execution case from his own file to the file of a UivU 
Court, the procedure laid down in the Civil Procedure Code might be 
followed in the matter of the transfer of the decree for execution to some 


other Court. 

In the case before the Allahabad High Court, no doubt a question 
similar to that which is raised iu the present case was discussed ; but 
then the learned Judges had to consider, nob the provisions of Act X ol 
1869, but those of Act XII of 1881. which is only applicable to the North- 
Western Provinces, though it may bo that this latter Act contains provi- 
sions similar to those in Act X of 1859. 

[518] As to the case of Adhtraju Narain Kumar v. Raghu Moha- 
patro {3) the question which the learned Judges bad to consiaer was. 
whether the provisions of s. -13 of the Civil Procedure Coda were applicable 

bo a suit under Act X of 1859. 

The question whether a. 373 ol the Code is applicable to suits uudar 
Act X of 1859 does nob seem to have been considered m any other oase 
than the cases we have already referred to ; and wo think we ought to guide 
ourselves in the decision of the question raised in this case by the opi- 
nion that has so often beau expressed by this Court. 

Upon these grounds wa overrule the plea of the learned counsel for 


the appellan^t^^^ question raised belore us is this whether the plaintiff 

was hound to produce a certificate ol succession under the Succession Act, 
VII of 1889, before he could obtain a decree for the rent claimed m this 


Now a 4 of the Act. to which reference has been made, among 
other things enacts:— “The word ‘debt’ in sub-s (1) includes any 
debt except land revenue or profits payable m respect of land used for 
agricultural purposes.” Now, on reference bo the lease filed in this case, it 
appears to lis to be clear enough that the lands in respect of which rent is 
now claimed are lands which have been used or let out for agricultural pur- 
poses. The learned counsel for the appellant argued that it was a lease, 
not only of agricultural lands, but also of phalkar, bankar, jalkar, and 


U) 9 0* (2) 6 A. 406. (8) 12 0.60. 
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homeytead lands, and thereforo s. 1 bad no application. We are' not pre- 
pared to accept this contention. It seems to bo clear upon a perusal of 
the lease that the real object for which it was granted was for agricultural 
purposes. That being so, we think this objection also cannot be sustainedr 
The appeal is dismissed with costs. 

J. V. \v. Appeal dismissed. 


21 C. 519. 

[519] APPELLATE CIVIL. 

Before Mr. Jimtic-c Treoebjan ami Mr. Justice Beverley. 

SURHA Bibi {Defendant No. i) o. Har.A Lal Das {Plaintiff) 

AND ANOTHER {Defendant No. 2)." [I4th February, 1894.J 

Benami imrchase— Certified iiurcliaacr —Civil Procedure Code, 1882,5. 317 — StftJ 
execution creditor for declaration that inroperty is liable to be sold in execution of 
decree as belonging to his debtor. 

The plaiiibif! lent money to F on a bond, and after his death sued bis repre- 
soolabive to recover the money out of the deceased’s assets, and obtained a 
decree, in ozocutiou of which be attached certain property. S preferred a claim 
to the property on the ground that she was the purohasor of it at an execution 
sale, and it was released. The plaintiffs then brought a suit against S and F'S 
representative for a declaration that the property was the property of his debtor 
F, and was therefore liable to be sold in execution of his decree. Htli, thftt 
the suit was not barred by s. 3I7 of the Civil Procedure Code. Kanizak Sukina 
V. Monohur Das (1); Seetanath Gho%c v. Madhub Narain Roy Chow^hry (3),* 
Khyrat Ali v. SyhUluh Khan (3); Sohun L'iU v. Lola Gya Pershad'li): 
Puran Mai v. Ali Khan {5) followed, Rama Kurupv, Srtieni (6) dissented 
from. .... 

[Appr.. 18 A. 461 ; R., 21 A. 29 (50); 2G A. Si (8-3) (F.B.) ; 22 B. 271 (274) ; 5 C.W,N. 
341 (343).] 

The plaintiff lent money bo one Fateh Ali on a bond, and after the 
death of Fateh Ali, sued his sister and heir, Fakurunissa, the defeedaut 
No. 2, for recovery of the amount due on the bond from his assets, and 
obtained a decree on 16th March 1887, in execution of which be attached 
the property now in suit as the property of his deceased debtor, Fateh All. 
The defendant No. 1, Subba Bibi, thereupon preferred a claim to tljn 
attached property on the ground that she had purchased it at an auctiqp 
sale and obtained a certificate for her purchase, and on the 4th Ootobn? 
1888 it was released from attachment. 

The plaintiff now sued Subha Bibi and Fakurunissa for a declaration 
that the property belonged to his debtor, Fateh Ali, and [520] was liaUp 
to be sold in execution of tho decroo obtained by the plaihtifl^ against hi| 
representative. 

The only defence material to this report was that the suit was barrw 
by 8. 317 of the Code of Civil Procedure, which says : — " No suit shall bj 
maintained against the certified purchaser on the ground that thepurchasf 
was made on behalf of any other person, or on behalf of some one througll 
whom such other person claims. Nothing in this section shall bar asuis; 

* Appeal from Appellate Decree No. 1199 of 1692, against the decree of 
Chandra Chatterjee, Subordinate Judge of Dacca, dated the 29th of June 1892, mi™ B 
the decree of Babu Nogendra Nath Dhur, Munsif of Dacca, dated the 12tb oi Janua / 
1891. 

(1) 12 C. 204. (2) 1 W.R. 329. (3) 8 W 

(4) 6 N.W, 265. (5) 1 A. 235. (8) 18 
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to obtaiQ a deolftration that fche name of the oertiBed purchaser was 
llpur GODseab of the real 

- ,, 7"8 of opinion that e. 317 of the Code was not apoli- 
hnn'Bhh“f? ourohaser was Fateh Ali, who'^liad 

fiahfe h '>^o ““■“0 of Suhha Bibi, and that it was therefore 

liable bo be sold in execution of the olaintiff’s decree. 

the 317 did not preclude 

Jn In 5 i™” showing the real nature of the transaction with reference 

M ‘ a Subha Bibi ; as to the purchase he agreed with 

He A- T ® “*® “®“0 of Subha Bibi. 

xie therefore dismissed the appeal. 

The defendant No. 1 appealed to the High Court. 

lant Bohari Ghose and Babu Jogesh Chandra Roy, for the appel- 

pondfi^^b*^ Das and Babu Tara Kishore Chowdhry, for the res- 

The judgment of the Court (Trevelyan and Beverley, JJ.) was 

48 tOXiOWS 

JUDGMENT. 

t reM question for our decision is whether the terms of s 317 

of the Code of Civil Procedure bar the suit. As against the appellant's 
wntention there are bo be found at lea^b three renorbeJ cases of this Court 
Kanizak v. Monohur Das (1), Seetanath Ghose v. MadhuhNarain 

Roy (2), and a third case, not so much in point. Khyrat Ali v. 

Sy/u(fa (3J. [521] There are also against the appellant’s conten- 

Ca "la/ V PershadW. and 

It iVtrue that the appellant has in his favour a very recent case 

Rama Kurup v, Sridevi (6)--in which the learned Judges came to the 
conclusion bbab the case of Kanizak Sukina v. Monohur Das (1). was 
wrong; but in bbab case the learned Judges do nob seem to have been 
referred to any of the other decisions. 

Before we could give effect to the appellants’ contention we should 
# ® Bench ; bub as we agree with the judgment 

ot Mibter and Maepherson, JJ.. in .Knnt^rafe Sukina y. Monohur Das ( 1 ) 
Which supports the cases of Ghose y. Madhub Narain Rov 

Chowdhry {2) , Khyrat Ali v, Syfullah (3h we decline to refer 

this case bo a Full Bench, and dismiss the appeal with costs. 


J. V. w. 


Appeal dismissed. 



• ' % 

K 


(I) lil 0.904. 
(4) 6 N.W. 966. 


0 z^ias 


r 

(3)1W. R. 329. (3) 8 W. R. 130. 

(6) 1 A. 286. (6) 16 M. 290, 
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21 C. 521. 

APPELLATE CIVIL. 

Before Szr W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Prinsep. 


Durga Churn Laskar and others iPlaintij^s) v. 

Hari Churn Das and others (Defendants)* 

[I4tb February, 1894 ] 

Bengal Tenancy Act {VIII of 1885), s. 108 — Record of rights — Appeal to Special Judge—^ 
Publication of record of rights — Bengal Tenancy Act, ss. 55, 105. 106. 

There is notbine in s. 108 of the Bengal Tenancy Act which limits the jaris- 

diction of a SpeoialJudge to deal only with matters of objeotloh taken after 

publication of the record of rights. 

This was an appeal against an order of the District Judge of Backer- 
gunge reversing an order of a Revenue Officer purporting to have been 
passed under 9. 106 of the Bengal Tenanev Act. 

[322] It appeared that the Rsvenue Officer was preparing a record 
of rights of khas mehal No. 5256, chur Uoied. and that on the lOth March 
1891 he directed that the names of the plaintiffs should be struck out, and 
the names of the defendants entered in their stead, as the jotedars of 59 
fields on the Amin’s khasra. On the 8th April 1891 the plaintiffs object- 
ed to this order and to the substitution of the defendants’ names instead 
of their own. The R^ivenue Officer treated this objection as one made 
under s. 106 of the Bengal Tenancy Act, and, making the defendants 
parties in the case, tried it as a suit, and found that the defendants were 
in possession of the disputed land ; but that, though their possession was 
based on no valid title, yet as the plaintiffs oould show no valid title to 
the land ; the case should be decided on the actual possession ; and he 
therefore held that the plaintiffs’ suit ought to be dismissed, and refused 
to record their names on the register as the jotedars of the land in question. 

The plaintiffs appealed to the Special Judge under s. 103 of the 
Bengal Tenancy Act. At the hearing of this appeal it was discovered 
that the Revenue Officer had not either at the time of passing his order 
striking out the name of the plaintiffs from the khatian of the Amin, or 
previously to bis order then under appeal, made any publication of the 
record of right-sin the manner directed by s. 105 of the Tenancy Act and 
the rules made under Chapter VI of that Act, The Judge, therefore, held 
that the order striking out the name of the plaintiffs was merely an exeou* 
tive order and not one made under s. 106, inasmuch as at that time no 
record of right had been completed and published ; he therefore quashed 
the order of the Revenue Officer as having been made without jurisdic- 
tion, considering that he himself had no jurisdiction to pass any further 
order in the case. 

The plaintiffs appealed to the High Court. 

Babu Trailokya Nath Milter and Babu Chunder Kant Sen, for the 
appellants. 

Dr, Rash Behari Ghose, for the respondents. 

• Appeal from Appellate Decree. No. 1414 of 1893, against the decree of A.B. 

Esq.. Special Judge of Baokergunge, dated the 27th of Ma? 1892. reversing tbe a 
of Mr. D. Datt, Settlement Officer, Government Estates, Baokergunge, dated the 
of September 1891.-3 
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ThejudgmGotof thoOourb (PtiTHERAM, G.J.. and Prinsbp, J.) was 
as follows : — 

JUDGMENT. 

This is a matter under s. 102 of the Bengal Tonanoy Act in 
which the Revenue Officer was making a record of rights [323] of a 
•certain estate. The matter in dispute between the parties was as 
to who should be recorded as tenants of these particvitiir lands, the plaint- 
iffs contending that they held a half sliare with the defendants ; the 
defendants, on the other band, stating that they were the sole tenants. 
Before any record of rights could bo prepared, it was absolutely necessary 
for the Revenue Officer to ascertain, in the first place, who were actual 
tenants of these particular lands. He proceeded under s. 107 to try the 
matter in dispute as therein directed, and his order in favour of the defend- 
ants was taken in appeal to the Special Judge under s. 108. The Special 
Judge, however, has refused to try the appeal holding that the proceedings 
were entirely without jurisdiotion because the record of rights had not 
been published in the manner directed by s. 105, and therefore, in his 
opinion, the Revenue Officer was not competent to receive and consider 
any objections that might be made, and not only was the Revenue Officer 
not competent to make any order, bub there was nothing to give him the 
(Special Judge) jurisdiction to try the appeal on the merits. 

The matter in dispute, however, was dealt with under s. 106, and 
there is nothing under s. 108 which limits the jurisdiction of the Special 
Judge to deal only with matters of objection taken after publication of the 
record of rights. We, therefore, think that the order of the Soecial 
Judge was erroneous, and we accordingly set aside. The appeal will be 
tried on the merits. The costs will abide the result. 


1824 

PBB. 14. 

Appel- 

late 

Civil. 

21 G. 921. 


T. A. P. 


Appeal allowed. 


21 0. 523. 

«• 

ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

* 

Thompson v. Calcutta Tramways Company.* 

[26th February, 1894.] 

% 

Appeal to privy Council — Civil Procedure Code. 1SS2, ss.696, 600 — Finding oj facts not 
concurrent but in effect the same — Case in which no question of law is involved. 

. Where there is no point of law inToWad in a ease, the mare fact that the find- 

ing of the appellate Ooart does nob in terms coincide with the finding of the 
original Court, is not sufficient where the findings of fact of the C924] two Courts 
are in eSaot the same, to give a right of apoeal to the Privy Council, notwith- 
standing that the value of the suit is more than Rj. 10,000. 

Inlthe matter of the petition of Ashghar Reza [\) distinguished. 

4R., 18 O.L.J. 638*15 C.W.N. 879*11 lod. Cas. 6S.J 

I 

This was an application, under Chapter XLV of the Code of Civil 
Procedure, for leave to appeal in forma pauperis to Her Majesty in Council. 

The original suit was one brought by the plaintiff, netitioner, against 
the Qalo utba Tramways Company to recover Rs. 20,000 as darnages for 

• AppKoation ia Origintl Civil Suit No, 617 of 1892. 

(1) 16 C. 287. 
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ORDER. 

Sale, J. (after stating tbe facts and stating that the conclusion te 
which he bad come rendered it unnecessary to direct tbe issue of notioe 
to the defendant Company to show cause against the application), oott-’ 
tinned : — 

It is suggested that as the bnding of the appellate Court did not in 
terms coincide with the finding of the original Court as to [S25j contri* 
hutory negligence on the part of tbe plaintiff, and as tbe value of tbe suit 
is alleged to be overRs. 10,000, the plaintiff is entitled to obtain a cer- 
tiOcate on the authority of the case of In the matter of the petition of 
Ashghar Reza (i). 

In that case the appellate Court difiered from the lower Court as to 
the effect of an ihrarnama, and decided the case upon an issue not raised 
in the lower Court. There were also points of law involved in that case. 

Id the present case the issue of fact was tbe same in both Courts. 
The findings of fact in both Courts are also in effect the same, namel:4 
that the plaintiff had failed to establish the case alleged by him, which, if 
established, would have rendered the defendant Company civilly 
Tbe appellate Court concurred in the result, and the decree of the original 
Court was affirmed. 

Under these circumstances, and having regard to the fact that there i0i 
as between the parties, no question of law involved in the case, it appsara 
to me that I am justified in disposing of this application, without putting 
the parties to unnecessary costs by directing tbe issue of a notice to the 

defendant Company. ^ 

The applicant has also asked for leave to appeal as a pauper, iha 
raises an important question as to whether this Court has power to 
leave to appeal bo Her IMCajesty in GoudoU in forma pauperis, and to s 
pense with the usual security for the costs of the respoodent reqnn'e ^ 


personal injuries sustained by him whilst entering the defendant Com'* 
pany’s cars. The defence put forward by the defendant Company was- 
that the accident was nob caused by negligence on the part of their ser- 
vants, but by negligence on the part of the plaintiff himself. 

Tbe original Court dismissed the suit holding that tbe plaintiff had 
been guilty of contributory negligence, but without finding that negligence 
had been established on the part of the servants of tbe defendant Gimpany. 

On appeal, the Court, after taking further evidence, found that the 
plaintiff bad failed to show how the accident bad been caused, and had 
therefore failed to show bhab it had been caused by negligence on the part 
of the servants of the defendant Company, and affirmed the decree of tbe 
lower Court. 

The petitioner then made an ex-parte application in forma pauperis, 
for leave to appeal to Her Majesty in Council on tbe ground (1) that the 
value of tbe suit was over Rs. 10,000 ; (2) that the findings of fact in the 
original and appellate Court were not concurrent findings ; and (3) that 
there were also points of law involved in tbe case. Tbe petitioner, 
however, although setting out fully his grounds of appeal, did not state 
in accordance with s. 600 that his case fulfilled tbe requirements of 
s. 596. 

Mr. Solaiman, for the applicant, contended that ha was entitled to & 
certificate, and cited In the matter of Ashghar Reza (1). 


(1) 16 0. 287. 
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S. 602, but it is unnooossary to consider that question in the view I have 
xiakeii as regards tlio substaulivo part of this applioation. It is also to be 
observed that the petition itself is dofootivo in form, inasmuch as it does 
not, as required by s. 600 of the Code, conclude with the usual prayer for 
o certificate that the case fulfils the requirements of a 096. That, too, is 
a matter which it is not nocossary to deal with now. 

The application in refused. 

Attorney for the petitioner: Mr. C. A. Smith. 

T. A. P. 


21 C. 526. 

[526] CIVIL RULE. 

Before Mr. Justice Benerleu and Mr. Justice Ameer Ali. 


HEWtiTSON {Plaintiff) v. Deas and others {Defendants).* 

[8tb January, 1894.] 

Security for costs— Ciml Procedure Code {Ad XIV o/ 1889). s. Poverty of the 
appellant— Ground for ordering security for costs of appeal. 

Under the oircum^tanoes of this oaso the Court refused an application that 
the appellant, on the ground that he was a person without means, should give 
seourit; for the costs of the appeal. 


This was a rule granted by Petheram. C.J., and Rampini, J.. on the 
application of the respondents, that the anpellant might be required to 
iurnish security for the costs of the anneal as well as for those decreed in 
the lower Courts. The suit was one brought by a sub contractor against 
his employers, who were themselves contractors, for an account. Both 
the Courts of first instance and the first appellate Court held that such a 
suit would not lie, and the suit was dismissed in both Courts with costs. 

The plaintiff appealed to the High Court, and the appeal was admit- 
ted under s. 551 of the Civil Procedure Code. The respondents then 
applied upon affidavits under s. 549, alleging, among other things, that 
payment of the coats decreed in the lower Courts, although demanded, 
iiad not been made, that the appellant was an undischarged insolvent and 
was not possessed of sufficient means to pay either these costs, or such 
costs, as were likely to be incurred on second appeal, and that the appeal 
was nob one which was likely to succeed. 

Babu Srinath Das and Babu Rajendra Nath Bose showed cause. 

Mr. Donogh in support of the rule. 

Babu Srinath Das : — It is not denied that the appellant is a poor 
man, or that he is an insolvent. But poverty is nob a ground for 
requiring security for costs from a plaintiff: see Jiwdn Ali Beg [527] 
y. Basu Mai (1) which was decided by a Full Bench of the Allaha- 
wd High Court ; nor is insolvency — Rhodes v. Dawson (2). 

Mr. Donogh in support of the rule : — This is nob the case of a plaintiff 
who niighb be debarred from bis right to sue by such an order. The 
appellant has already exercised his right in two Courts, both of which 
nave held that such a suit will not lie, and there can be no doubt the 


T .1 * th*> order of T. D.'Beighton. Eaq . Distriofc 

Judge of 24 Parganae. dated 22nd of May 1893. ® ’ isisq.. i^iscnot 

(1) 8 A. 203. (2) u, iQ Q.B 548^ 
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appeal is one which is not likely to succeed ultimately, because a suit for 
account will only lie, when a fiduciary relation can be established, as by a 
principal against his agent, certainly not as between sub-contractor and 
his employer. 

The affidavits show that the appellant is an undischarged insolvent, 
that he has not paid the costs already incurred in the lower Courts, and 
that he is, so far as can be ascertained, not possessed of property exceed- 
ing Rs. 20 in value. He does not pretend to deny these facts. The result 
will be, if security is not taken, that the respondents will be put to the 
expense of defending the suit a third time, and, in the event of their 
succeeding, there is not the slightest prospect of their recovering any costs. 

This is itself a sufficient ground for requiring security from an 
appellant — see Rarlock v. Askberry (1), Insolvency has been held to bo 
primo, facie a sufficient reason for ordering security to be given by an 
appellant; In re Ivory-Hankin v. Turner (2). 

The judgment of the Court (BEVERLEY and Ameer Ali, JJ.) was as 
follows : — 

JUDGMENT. 

We think that, having regard to the fact that the insolvency alleged 
took place so long ago as in 1873, and that the second appeal in this oasS 
has been admitted by a Bench of this Court under s. 651 of the Code, we 
ought not to call upon the plaintiff, appellant, to furnish security. The 
rule will, tberefore, be discharged, but without costs. 

Buie discharged. 

J. V. W. 


21 C. 528. 

[528] APPEAL FROM ORIGINAL CIVIL. 
Before Sir W. Comer Petheram Kt., Chief Justice. 
Mr. Justice Prinsep. and Mr. Justice Trevelyan. 


The Corporation op Calcutta (Defendant) v. Jadu Lall 
Mullick and others iPlainiiffs).^^ [18th January, 1894.] 

Calcutta Municipal Consolidation Act {Bengal Act II of 1880), ss. 2. 252, 266 , 8^ 
265 — Calcutta Municipal Act [Bengal Act IV of 1876), ss. 280, 281, 282— 

— Urgency— Trespass- Suit for damages. 

Section 2. pacagtapb 5 of Bengal Act II of 1888, the Caloutta Manici|^ 
Conaolidation Aot (by whioh Act the former Caloutta Manicipal Act BOTgat 
IV of 1976 is repealed) provides that pending proceedings which may have 
commenced under any repealed Act shall be deemed to have been , 

under the new Act ; but though commenced before the passing of the 
they must, to be efiectual, be continued under its provisions, and can on^ ^ 
used to enforce rights and powers in oristence at the time when it is song 

enforce them. * t IV 

Where therefore before the passing of the Act II of 1888 and whilst c ^ 
of 1676 was in force, the Municipality took measures under ^1*? 'jbe 

cleanse basti land which was in an insanitary state, and o®^^*** pro- 

passing of Act II of 1888 which provided totally diSerent Ad ot 

cedure for the purpose, continued the improvements practically under n ^ ^ 
1876, held, that even if the proceedings could be considered, Manid'’ 

of 1888, to have been commenced under the new Act, the action of tn 
pality amounted to trespass for which they were liable in damages to 
of the land. 


• Original Appeal No. 32 of 1893 in Sait No. 459 of 1891. 

(1) L. R. 19 Ch. D. 84. (2) L. R. 10 Oh. D. 373. , 
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1 .^9 9 oase were fclie owners of a piece of teoantad 1894 

land Known as Raja Began basti ; Jadu Lall Mulliok being ontitlod to one Jan. 18. 

equal undivided moiety therein and the other two plaintiffs being entitled 

to the other moioty. On the 19Dh October 1887, as the result of an ap- Appeal 
pUo&tioQ made by some of the residents of tlio basti to tho Municipality prom 
to take over a certain narrow slip of land for the purpose of making a Original 
Mumoipal road (a pieoe of land not affected by this suit), the Odiciating 
Chairman of the Corporation furnished to the Commissionors a written 

report in which he recommended the acquisition of the Raja Btigan basti 2i C. 638. 
under a drainage project. 

[629] On the 22nd October 1887 the Commissioners in meeting 
resolved that an inspection of the basti should be ordered by two medical 
men under s. 280 of the Calcutta M^unioipal Act (Bengal Act IV of 1876), 
and that the further consideration of the matter should be referred to 
the Basti Committee. On the 9tli November 1887 at certain proceedings 
of the Basti Committee, the Chairman moved for a medical inspection in 
order that subsequent proceedings under s. 283-A of Bengal Act IV of 1876 
should be taken, but it was resolved that orders should be passed 
only for a medical examination under s. 280 of the Act. This resolu- 
tion was confirmed on the 26th January 1888 at a quarterly meeting 
of the Commissioners. On the 2l3t April 1888 a medical report by 
two medical gentlemen was made, in which they recommended (omit- 
ting such portions as do not refer to the land in suit) that the exist- 
ing roads in Raja Bagan basti should be widened to 30 feet ; that a 
new latrine and bathing place should b© erected ; that all the roads 
should be sewered ; that a tank should be filled in, and that surface 
drains should be made in the place of existing drains. On the 31st May 1888 
the owners of the basti, with the exception of J.idu Lall Mullick, agreed 
to make over to tho Municipality sufficient land to make the existing 
roads 30 feeD in width, and they suggested that the rest of the proposed 
improvements should be abandoned ; and it was then resolved by the 
Basti Committee that a revised plan showing the new improvements de- 
sired by the owners should be prepared. On the 28th June 1888 at a 
proceeding of the Basti Committee the proposal of the Chairman that a 
revised plan should be accepted was carried. On the 8bh September 1888 
the Chairman of the Municipality submitted to the Basti Committee a 
report which on the llth September 1888 was considered by that Basti 
Committee, who at a meeting agreed that the revised plan should be re- 
ferred to the medical officers for adoption by them as an alternative re- 
commendation in their report. The medical officers, however, refused to 
adopt the recommendation. On the 21at March 1889 the Basti Commit- 
tee met and again considered the report of the 8th September 1868 and 
eventually adopted it, and submitted it to the Commissioners in meeting 
for orders under s. 281 of Act IV of 1876. 

[530] On the Isb April 1889 the Calcutta Municipal Consolidation 
Act (Bengal Act II of 1888) came into force. On the 4bh April 1889 the 
first meeting of the Commissioners under the new Act was held, and at 
such meeting the resolution of the Basti Committee of the 2l3t March 
1889 was confirmed. On the 20th June 1889 the Secretary of the Gor- 
poration wrote to Jadu Lall Mullick, requiring him within three months 
to make or complete two 30-feat roads on the north and east of his pro- 
perty, which were to be metalled and sewered with surface drains to tbe 
satisfaction of the Commissioners. On the 24th August 1889, the Secre- 
tary again wrote to Jadu Lall Mullick, informing him that unless ha set 
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to work within 15 days to carry ont the improvements referred to io the 
last letter the Commissioners would steo in and do the work at his coat. 
On the 9th September 1889 Jadu Lall Mullick through his attorney 
protested against the threatened action of the Commissioners, bat 
to this protest the Secretary replied that the matter could not 
be re-opened, it having been finally considered by the Oommia- 
aioners, stating that if the land were not willingly given up for the 
improvement of the basti the Commissioners would execute the work 
without any further notice. On the 12th May 1891 notice of suit was 
given to the Commissioners, and on the 26th May 1891 the Corporation 
dug up 17 cottahs and 12 chittaks of land in the ha$ti and converted it 
into roads. Jadu Lall Mullick, therefore, on the 25th August 1891 filed 
this suit against tbe Corporation asking for a declaration of his rights to 
the land entered upon by the Corporation, for an injunction restraining the 
Corporation from continuing to trespass on the land, and for Rs. 2,500 
as damages, or in the alternative for Rs. 15,000, tbe value of tbe land 
taken up. The Corporation filed a written statement justifying their 
action under Bengal Acts IV of 1876 and II of 1888, setting out all tbe 
proceedings taken by the Basti Committee and by the Commissioners in 
meeting. 

The case was heard by Mr. Justice Norris, who fafter stating the 
facts as above) held that s. 258 of Bengal Act TI of 1888, assuming 
that the proceedings taken by the Commissioners were “ proceadioga 
pending ” within s. 2 of the Act, and that s. 258 was applicable, required 
that the Commissioners in meeting should resolve upon whom a 
notice should be served, [531] the time within which the works should 
be carried out. and which of the works should be carried out; and 
that the person called upon to execute the works was therefore entitled 
to tbe judgment of tbe Com missioners in meeting as to what was a reason* 
able time witiiin which tbe works should be carried out and executed: but 
inasmuch as the resolution of the 4th April 1889 specified no time within 
which the works were to be carried out ic was therefore bad. He also held 
that the notice (the letter of the Secretary to Jadu Lill Mullick of the 
20th June 1889) was bad ; and that as it was only after such notice as is 

mentioned in s. 258 that the Commissioners had power to enter on 

“ « 

tbe land and do the work themselves, the Corporation were trespassers m 
entering upon the plaintiff’s land and widening the roads. The learned 
Judge, however, held that io his opioion the provisions of s 258 could not 
bo made applicable to the condition of things existing before the section 
came into force, that there were in the case no “ proceedings ponding 
within the meaning of s. 2 of the Act. He therefore gave the plaintiff a 
decree for the value of the land taken by the Corporation, assessing the 
same at Rs. 800 a cottah, making a total of Rs. 14,200. 

The Corporation appealed. 

Mr. Woodroffe, Mr. Pugh, and Mr. O'Kinealy, for the appellant* 

Mr. Phillips and Mr. Bonnerjee, for the respondent. 

Mr. Woodroffe submittedCl) that the proceedings were properly *"*^'*^ 
ed under the old Act ; (2) the proceedings were saved under s. 2. an 
that tbe Commissioners bad power, therefore, to proceed under s. 25o o 
the new Act; (3) that it cannot be said tbe proceedings were null an 
void, because the time has not been specified; (4) that the 
valid, although it did not mention a time; (6) and as to the -price of 
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land and the damages ho referred to Mayne on Damages (8bh Ed.), 410, 
and Lall Dass v. Boycaunt limn Boy (1). 

, c for the respondent:— Tn g. 3 of tho new Aot the 

defanition of a 6ns/ns given : iho word " basti" is only dt^fined where 
• * e is prescribed; in other places in the Act [532] it 

has Its natural meaning, whatever that may be. Tho procedure of this 
Act 18 confined to basU lau.l as defined in tho Act. Proceedings com- 
menoed under the old Act could in no way be continued under the 
provisions of the new Aot, as they must ho according to a atandard plan 
The old Act had nothing to do with bastia within the meaning of the new 
Aot ; the old Aot applies to blocks of huts. When a haUi is in contemp- 
lation and there is urgency, then only it is that operations can be taken 
under the new Aot. In detail the new Act as to basti procedure differs 
still more from tho old Act: a standard plan has to be approved ; tho 
medical officers are to say whether the changes proposed are urgent or 
not. The report docs not distinguish between wbat is urgent and what 

may bo undertaken under the more dilatory procedure. Can these modes 

of procedure be applied to continue what has been begun under the 
old Act ? How can they be fitted on ? To fit them on, sch. A 
and the standard plan would have to be done away with. ' If there 
is this difficulty of fitting on the new procedure to the old, did the 
Legislature intend that proceedings commenced under the old Aot 
should be continued under the new Aot ? And with regard to this I point 
out that abundant time has been allowed by the new Act for winding up 
ail matters under the old Act ; a year has been given before the new Aot 
should come into force. There was here clearly no urgency sufficient to 
satisfy s. 258 of the new Act. 

The proceedings of the Commissioners were commencfd by the 
Commissioners calling for the report ; if it was called for under the new 
Act the report must have been one in accordance with the section, but 
here it was not : the medical report did not distinguish between urgency 
and non-urgency. Section 2 wos never intended to apply to these 
proceedings at all. The section intends to save legal proceedings pending, 
but not such proceedings as these. What was meant by the section is 
that proceedings by the old body of Commissioners under the old Act 
should be legally continuable by the new body under the new Act. Under 
the old Act the Commissioners might act if there was a risk of disease 
but the Legislature could not have contemplated that more than the year 
allowed before the new Act came into force should have bean [533] required 
for it Hera no steps have been taken in relation to outsiders until after the 
new Act came into force. Therefore there was no necessity for the continu- 
ance of the old proceedings. As to whether tbe details ought to have been 
settled in meeting or out of meeting, the word “Commissioners” means 
Commissioners in meeting ” in s. 258. The option is not to bo exercised 
by one body and the original direction by the other body ; here the Com- 
missioners in meeting are to make an order first. I read the section that 
the Commissioners in m30ting, and nob the Chairman, should decide 
whether any steps should be taken after finding out that the basti is in an 
insanitary state. I say that the works that should be done should be 
decided by tbe body of the Commissioners. Section 262 shows that tbe 
works are to b§ approved by tbe Commissioners in meeting. In this case 
nothing has been decided as to who is to do the work, or the time within 
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which it is fco be done. At most all the Commissioners in meeting have 
done is to say that something is to be done. As to damages, it is not a 
question of shifting our ground at all ; we have merely asked to be placed in 
the same position as we were before the land was taken. The title to the 
land passes to the Corporation under the decree. Under s. 258 the 
Corporation do not acquire the land, but merely have a right to make a 
road. The decree has given damages not for the temporary dispossession, 
but for the permanent dispossession. 

The following judgments were delivered by the Court (PBTHEBAUr 
C.J., Prinsep and Trevelyan, JJ.) : — 


JUDGMENTS. 


Petheram, C.J. — The facts out of which this question arises are so 
fully stated by the learned Judge in the Court below that I need not 
relate them here. 

I do not think it necessary to express an opinion as to whether the 
resolution of the Commissioners of the 26th of January 1888 and the 
report of the maJical men submitted in pursuance of it constituted a “ pro* 
ceeding pending ” within the meaning of s. 2 of Act II of 1888, because I 
think that even if it were, and so must be deemed to have beeu commenced 
under the new Act, the subsequent proceedings were not in aocordanoo 
with the new Act, and as the old Act was not in force when they were 
taken, the rd34j Municipality had no power by virtue of its provisions to 
deal with the plaintiffs’ land, and that in doing so they committed a tres* 
pass. 

All that s. 2 provides is that pending proceedings which may have 
been commenced under any repealed Act shall be deemed to have been 
commenced under the new one, but though commenced before the passing 
of the new Act, they must, to ba effectual, be continued under its provi- 
sions and can only be used to enforce rights and powers in existence at 
the time when it is sought to enforce them. 

By ss. 280, 281, 282 of Act IV of 1876 the Commissioners were 


empowered when they were satisfied that there was a risk of disease 
from the condicion of an existing block of huts to call for a meiioal 
report, and to take steps upon it, with a view to the removal of 
the risk. The power to take steps for the sole purpose of removing 
the risk of disease in any existing block of buildings is nob given by 
the new Act, and clearly the power given by the old one is taken 
away by its repeal, but in place of it an entirely new scheme for 
attaining what is practically the same end is provided by Part HI 
of chapter X of the Act (ss. 247 to 270). All these sections, except 
s. 270, contemplate that whatever is done, whether it is done by bp® 
owners on the requisition of the Commissioners, or by the Commi^ 
sioners themselves, under the powers created by the Act. shall be par® 
of an entire scheme, under which the whole hasti in which the work® 
are to be done, shall ba remodelled. Sections 257-261 deal with the os*® 
of a basti in which the hubs are in an unhealthy condition, and 
vide that in such cases the Commissioners may call for a medical reportr 
but the report must be accompanied by a standard plan dealing with 
whole basti, and must indicate what portion of the work it is necessary 
to undertake at once in order to remove or abate the unhealthy ^ 
tion of the basti, and if, and when the Commissioners have 
the entire scheme, they may take immediate steps to carry out the 
so necessary, and after this has been done, may cause the resto 


;» 
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Bobeme to bo carried out under the earlier sections, and when the wholo 1894 
has been done the busli is to be deemed a remodelled basti, in tlio aumo Jan. 18 . 

way as it would have been if the whole of the proceeding’s Imd been 

uadar those earlier sections. The only other [835] power of iuterfei • Appeal 
once given to the Commissioners is that contained in s. 270 hy which they prom 
are empowered under some circumstances to cleanse a basti which is in a OkIGINAL 
filthy condition, and to recover the costs from tlie occupiers. Itis evident ptvtt 

that none of those sections contain powers at all similar to those contain- ^ ’ 

ed ins, 280 ct scqq. of the repealed Act, hut only empower them to re- 21 0. S2B. 
model the basti if it is in an insanitary condition or to cleanse it if it is 
filthy. What they have done in the present case is neither one nor the 
other of these things, as they have merely widened the road in a portion 
of tbe6a$l} under a medical report such as is contemplated by the old Act, 
and which is not accompanied by anything in the nature of a plan for re- 
modelling the entire basti, a work which would not prevent them from 
taking steps at any time to cause the entire basti to be remodeUed under 
the powers of s. 252 and the following sections, and to remodel it in such 
a way as to render all the work which has been done in widening these 
roads wholly useless. For these reasons I agree with the learned Judge 
in the Court below that the defendants were not justified in entering 
upon the plaintiffs' land and making new roads upon it, and that in doing 
so they committed a trespass for wbicb the plaintiffs are entitled to 
recover damages. The plaintiffs are entitled for the reasons which I have 
given to a declaration that notwithstanding what has happened the land in 
respect of which the action has been brought is still their property, but 
not to an injunotioa, and the only other question is what is the measure 
of the damages to which they are entitled. The only evidence which is 
relied upon as evidence of damage which appears on this record is 
the evidence of the value of the land upon which the new road-way has 
been constructed, and tbe learned Judge has given judgment for what be 
finds to be its full value, on the ground that by the wrong which they 
have done the defendants have so effectually ousted the plaintiffs from 
the possession of their property that they can never regain it. In this 
view I am unable to agree. As I have said before I think the action of 
the defendants in making the road upon the plaintiffs’ land was illegal 
and a trespass, and by such an act they could acquire no right 
to retain possession of the land trespassed upon as against the owners, 

[536] and even if they had acted strictly within their rights the 
property in the land would still have remained vested in the plaintiffs 
under the provisions of s. 265 of the Act, so that the question is, what 
damages have they sustained by what the defendants have done upon 
the slip of land which still remains their property. 

Noeyidence has been given that what has been done to the land 
renders it more unfit for tbe purpose of building huts upon it, nor of what 
it would cost to restore the land to the same condition in which it was 
before the alteration was made. Under these circumstances tbe damages 
must be merely nominal as no evidence of any actual damage has been 
given, and tbe amount decreed must be reduced to Bs. 20 : but inasmuch as 
I think the plaintiffs are also entitled to a deolaration of their title to the 
land they will retain their costs as awarded to them in the lower Court 
and tbe decree will be modified to this extent. In this Court each party 
will pay their own costs on scale No. 2, including the costs of the 
appUpation to add a fresh ground of appeal. This judgment will ba 
dated as of the 18th of January 1894, being the last day of tbe bearing. 
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Prinsep, J. — I am of the same opinion. Section 281 of the Act of 
1876 is no doubt identical with s. 252 of the Act of 1888, which by a 
repeal of the Act of 1876 replaces it, but s. 252 contemplates either a 
standard plan for remodelling a basti by which all necessary improve- 
ments can he made, or by giving effect to some portion of that plan 
forthwith on an emergency such as set forth in the first part of s. 257 
being found to exist. The Act of 1876 doe^ not contemplate the finality 
which would be the result of a basti remodelled under the Act of 1888. 
In order, therefore, to enable the Commissioners acting under the Act of 
1888 to give effect to anything commenced under the Act of 1876. there 
must be some emergency of the nature stated in s. 257. Bub having 
regard bo the great length of r.ime which has passed since it was 
under contemplation to bake measures for the sanitary improvement of 
Eaja Bagan, it cannot now be reasonably said that this is a matter of 
any emergency requiring a departure from the ordinary course. If this 
be so, the only course bo bring the matter under the Act of 1888 is on 
[S37] a plan to remodel the basti. This was at one time contemplated, 
and it so anpears from the report of the medical officers appointed to con- 
sider the state of the locality. Bub the subsequent proceedings taken 
refusing bo adopt this report, except in on© particular, shows that there 
was no standard plan accepted. 

It is unnecessary that I should refer to the other points raised on 
this appeal, because I agree in the judgment of the learned Chief Justice. 

Trevelyan, J. — I agree in thinking that the action of the Munici- 
pality amounted to a trespass. 

The procedure under which the Commissioners were acting when the 
new Act came into force was of a kind wholly different from that provided 
under the new Act. The old Act was repealed, so the old procedure could 
not be continued. In its place there were substituted two systems, the 
one providing for remodelling bastis according to a standard plan, the 
other giving in s. 257. and the following sections, a more peremptory 
procedure. These sections provide for more urgent cases, there being also 
in that case a standard plan. 

After the repeal of the old Act, the action taken by the Municipality 
before the new Act came into force became fruitless unless the saving 
clause of s. 2 can be held to be applicable. 

That section provides that all proceedings pending at the commence- 
ment of the Act, which may have been commenced under the former Act| 
shall be deemed to have been commenced under the new Act. 

Some argument was addressed to us as to the meaning of “ proceed- 
ings” in this section, and it was contended that they referred only to 
proceedings in Courts of law. The us© of the same word in ss. 67, 58, 64i 
66 and 67 of the Act would rather point to another construction of the 
section, bub this question need not be decided in this case. For the 
poses of argument, we may assume that what had been here done before 
the new Act came into force amounted to “ proceedings ” within 
meaning of s. 2 of the new Act. They could only have been continue 
tinder the new Act, if they bad been such as could have appropriately 
been worked from the beginning under the new Act. 

[538] At the time the new Act came into force the report cont^- 
plated by s. 280 of the old Act had been referred by the Basti 
to the Commissioners in meeting and nothing more bad been done* 
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00 the 4th oE April 1889, i.e., after the now Aot oarno into force, tho 1894 

OommiaeionerB made an order under s. 2o8 of the new Act and thereafter Jan. 18. 
purported to proceed under s. 259 of the now Aot. — 

Section 258 depends upon s. 257. That seobion only applies when tho AppeaIi 
Commissioners in meeting consider that tho pi'oceduro provided by as. 252 from 
to 256 will be too dilatory. Nothing of the kind took place here. The Original 
omission of this necessary preliminary prevents the apnlication of the civzt 
summary procedure provided in these sections. There was also no 
standard plan of the kind provided for in s. 257 of tho new Act. 21 C. 528. 
The matters which were necessary preliminaries to s. 258 having any opera- 
tion having been omitted, i ibink that a. 258 had no application to these 
proceedings, and that the action which the Municipality purported to take 
under those sections was illegal. 

1 may remark that the procedure under a. 257, etc., is intended to 
provide a summary and quick remedy for evils requiring urgent attention. 

In this case from beginning to end the Municipality expended about 
years in this matter. 

I agree in the decree referred to in the Chief Justice’s judgment. 

Decree niodified. 

Attorneys for appellants ; Messrs. Sanderson i£ Co. 

Attorneys for respondents ; Messrs. Morgan <£ Co. 


21 C. 539. 

[539] APPELLATE CIVIL. 

Before Mr. Justice Beverley and Mr. Justice Ameer Ali. 

Khbttramoni Dasi {Plaintiff) v. Shyama Churn Kundu 
and others {Defendants).* [J7th January, 1894.] 

Appeal — Order rejusing to make person party dejendant to an applu.aiion {or probate 

Probate and Adm%ntstratton Act (F of 1S81}, ss. 53 and 66— Exercise of power of 
High Court under e. 622 of the Ctuif Procedure Code, 1882, where th^re «s no 
appeal. 

Section 86, read with s. 53 of tbe Probate aad Admiuietration Act (V of 1881) 
only allows an appeal to the High Court io oases in wbiob an appeal ia allowable 
under tbe Code of Civil Procedure. No appeal therefore lies against an order 

refusing to make a person opposing probate a parly defendant loan application 

for probate. 

Abirunnissa Khatoon v. Komurunnisa Khatoon (1) and Karman Bibi v Mi&ri 
Lai (2) followed. 

Where a Hindu died leaving a widow, and also a daughter (who alleged collu- 
aion between the widow and one of tbe executors applying lor probate of an 
alleged will), tbe daughter W'ls held to have suffioient interest to entitle her to 
be made a party to the application and to oppose tbe grant of probate - and the 
Judge having refused to make her a party, tbe Court, finding that no appeal lay 
from that order, thought it a proper case for the exercise of its power under s 622 
of the Civil Procedure Code, and remanded the case for trial as a contested 
application. 

[F., 27 0. 6 (7) ; 11 O-L.J. 420=6 Ind. Cas. 546 (549) ; 13 Ind. Cas. 171 = 24 P L 
R. 1912=29 P.W.R. 1912; 4 0.0. 84 (86) ; Rel., 6 0,W.N. 912- 7 Ind Cm 
710 =70 P.R. 1910=94 P.W.R, 1910= 123 P.L.B. 1910; 18 O.L.J. 612(613) = 

• Appealfrom Order No. 74 of 1893 against the Order of J. Orawfurd Esn D?b 
tciofe Judge of Hooghly, dated the 6th of Match 1893. ’ 

(1) 18 0. 100. 
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22 Ind. Oas. 276; R., IIC.L.J. 426 = 14 C.W.N. 703 = 6 Ind. Cas. 549 ; 12 C. 

L.J. 537 (541) =8 Ind. Cas. 87 ; 2 O.C. 67 (71) B ; 10 C.L.J. 263=3106. Oae. 

178; 20 Ind. Gas. 342; D.. 13 lod. Cas. 433=70 P.L.R. 1912=78 P.W.R. 

1912; 52P.R. 1902 =89 P.L.R. 1902.] 

This was an application by one Shyama Gburn Kuodu, alleging him- 
self to be the adopted son of Madhusudan Kuodu for probate of the will 
of his father dated 24th Assin 1299 B. S. (9th October 1892), of whioh 
he was auoointed one of the executors. The application was opposed by 
Nistadoi Dasi, and she was made a party defendant in the case, bat she 
afterwards withdrew her opposition to probate being granted to the peti- 
tioner, Shyama Churn Kuodu. Subsequently Khettramoni Dasi, the 
daughter of the testator, on 27th February 1893, put in a petition in 
opposition to the application for probate, in which she alleged collasion 
between Nistarini and Shyama Churn and apnlied to be made a 
party [540] defendant in the proceedings. On this application the Jadge 
made on 1st March 1893 the following order : — 

“ It appears to me that as, failing proof of the plaintiff’s adoption, the 
estate of the deceased is fully represented by the defendant, the intervener 
Khettramoni has no locus standi. The plaintiff strongly objects to her 
being made a party. In the petition there is no substantial ground for 
believing that there is collusion between the widow and the plaintiff. The 
intervenor has no present: interest in the estate ; administration could not 
be granted to her in the lifetime of the widow. I therefore refuse to make 
her a party to this suit.” 

The case was eventually heard on 8bh March, when there was not 
sufficient proof of the alleg'^d adoption, and probate of the will was ordered 
to be granted bo Shyama Churn Kundu as one of the executors of the will 
as in an unopposed case. 

From the order refusing to make her a party Khettramoni Dasi 
appealed to the High Court. 

Babu Hem Chandra Banerjee, Babu XJmakali Mukerjee, and Babu 
Tarit Mohan i)ass, for the appellant. 

B ibu Bhowany Churn Dutt and Bftbu Boido Hath Dutt, for the 
respondents. 

A preliminary objection was taken that no appeal lay. 

The judgment of the Court (Beverley and Ameer Ali, JJ.) 
as follows : — 

JUDGMENT. 

In this case a preliminary objection has been taken that no appeJ 
will lie against the order of the learned District Judge, and we ® 
opinion that this objection is well founded. It is contended that °° ® 
s. 86 of the Probate and Administration Act the order is appealable. * 

section runs as follows : — “ Every order made by a District « 

district delegate by virtue of the powers hereby conferred upon him s 
be subject to appeal to the High Court under the rules contained in 
Code of Civil Procedure applicable to appeals.” Reading that . 
with 8. 53 of the same Act we are of opinion that it only 
to this Court in cases in which an appeal is allowable under the ® . 
Civil Procedure. Now, this is an appeal against an order refusing ° 
the appellant a party defendant in the application for probate , ^ 

words, to add her as a defendant in the case under the ’^he 

of the Code. It has [5413 been ruled, however, by this Oour 
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^f^”^tirunnissa Khatoon (1) and by the 
Allahabad High Oourfc id Karman Bibi v. Mhri Lai (2) that under a. 588 
ol. J or the Code, an appeal will not lie againefc an order refusing bo add 
the name of any person as plaintiff or defendant. That being so. we are 
of opinion that we ought to follow the decisions referred to, and as at 
present advised we must hold that no appeal will lie. We intimated this 
opinion at the rising of the Court yesterday, and to-day the learned 
pleader for the appellant has pub in an applioatlon under s. 622 of the 
Code asking us bo interfere on the ground that the District Judge in refus- 
ing to hear Khettramoni Dasi has acted illegally and with material irregu- 
larity. We have heard the other side in the matter of this application, and 
we are of opinion that under the ciroumstances this is a case in which we 
ought to interfere. The learned pleader for the opposite party has relied 
upon the ease of Rabbaba Khanum v. Noorjehan Beoum{3), bub we are of 

• . I L f T case were very diEferont from those 

m the oase before us. In the present case it appears that the widow of the 
deceased, Nistarini Dasi, in the first instance, opposed the grant of the pro- 
bate, bub she subsequently applied to withdraw her objections, and after 
that the appellant and petitioner before us, Khettramoni Dasi. who is the 
daughter of the deceased, applied that she might be made a party in order 
to contest the grant of probate. On the 8bh of March 1893 the District 
Judge made this order: — (reads order 21 G. 540). The same day that 

thia order was made the oase was heard, and it was heard as an unopposed 
oase. 

The District Judge states in his decree that “ the objection on behalf 
of the female defendant," (tbat is, of the widow Nistarini Dasi) “having 
been withdrawn, the case was heard without being contested.” It appears 
to us that when the Judge found, on proceeding with the trial, that the 
widow Nistarini was not contesting the case, there was ground for sup- 
posing that there was collusion between hsr and the petitioner, and that he 
ought to have allowed the applicant Khottramoci bo take her place, so bo 
say, and bo [342] contest the grant of the probate. It has been contended 
that Khettramoni has no such interest in the estate of the deceased as 
would entitle her to be heard in these procse lings, but we chink that is 
not the case. It is clear tbat if the deceased died intestate Khettramoni 
would have an interest in the property upon the death of the widow ; and 
there being ground for supposing tbat the widow was colluding with the 
applicant for probate, we think that Khebbramoni had a right to be beard 
in these proceedings, and that the case should have been treated and tried 
as a contentious case. We accordingly set aside the decision of the Dis- 
trict Judge and send the oase back to him in order that Khettramoni, the 
applicant before us, may have an opportunity of conbesbing the oase and 
that the will may be proved in solemn form. We make no order as to 
costs. 

Appeal allowed. 


(1) 13 0. 100, 
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APPELLATE CIVIL. 

Before Mr. Justice Gkose and Mr. Justice Bampini. 

HuRRi PeRSHAD Chowdhry (Decree-holder) v. Nasib Singh 
and others (Judgment-debtors).* (31st January, 1894.] 


Limitntion Act {XV o/ 1^17). sch. II, Art. \79— Execution of decree— Decree for pay. 
ment of money by instalments on specified dates — Default in payment of first 
ins'alment — Right ofwaiver of default — tayment not certified to Court — Ciuil Pro- 
cedure Code [Act Vlllof 1859). s. 206 iAclXlVof 1882). s. 258. 


A decreeda^ed 22nd Cbeyt 1295 (18tb April 1S82) provided that the defeod- 
aDts dn pay the decretal money as per instalments given below, otherwise the 
plaiotifi will have the power to cancel the instalments and realis) the entire 
amodnt.” The first instalment was made payable on 30th Cheyfc 1295 (26th April 
m88), and the other six instalments on the SOth oi the mouths of Magh and 
Bvsack ID the three Lllowing years. In an application made on 9th February 
1892 for execution of the decree, the decree-holder stated that only the first 
insialmertb had been paid, and asked for execution for the amount remaio- 
ing due under the decree, and the judgment-debtors denied having paid any 
of the ins'almeote. Held, that the clause in the decree CS43] to the effect 
that on non-payment of an insialmeot by the specified date it should be 
in the power of tne decree-holder to realize the full amount, was not intended 
to give him the option of waiving the default if he pleased, but that it 
implied nothing more than the usual condition that on non-payment of an in- 
stalment the whole decretal amount would become exigible : if. tberefore, the 
first instalment bad nob been paid, the application for execution, not having been 
made within three years from the date when the whole amount became due, was 
barred by art- 179 of sch. II of the Limitation Act: (Chandra Xamal Das v . 
Bissessurree Dassia (1) dissented from); and the case was remanded for final 
deai>^ion of the question whether or not payment of the first instalment bad bean 


made. 

Chenibash Shaha v. Srtdam Mandal (2), Asmutullah Dalai v. Rally Chuntr 
Mi'.ier (3j, N Imadhub ChuckerbuUy v. Ramsoaoy Ohose (4), Judistir Pafro v. 
Hotin Chandra Khtla (5), Bam Culpn Bhottacharjee v. Bam Chunder Shonte (6). 
Mon Mohan Boy v. Durga Churn Gooee (7), and Bir Narain Panda v. .Durpi* 
Natain Prodhan (8), referred to. 

Held, further, that although under the provisions of 8. 263 of the Civil Froce- 
dure Code the payment in question, if made, could not be recognised asapsj* 
meat or adjustment of the decree, yet it was compeleot to the decree-holder to 
prove such payment for the purpose of showing that the execution of the decree 
was not barred. There is no material difference in this respect between 9. ^ 

the Civil Procedure Code (Act XIV of 18821 and s. 206 of the old Code (Aot Viu 
of 1859) on which the case of Fakir Chand Bose v. Madan Mohan Qhosay^i 


decided. 

[DUa., 30 A. 123=5 A.L.J. 72«A.W.N. (1909) 36; 12 lod. Cas. 57 = 10 M.L.T. 258 
= 36 M. 66(63); F., 21 B. 122 (125); 310.297 (299); 19 M. 162 (164) ; 
on, 36 C. 394=9 C.L.J. 226=13 C.W.N. 1004 : R., 16 A. 371 (3J5); 17 a. 
42 (4<i) = 1894 A.W.N. 198 ; 27 B. 1 (14) ; 13 O.L.J. 206 ( 212 ) = 15 O.W.N. W-o 
Ind. C »s. 138 ; 13 C.W.N. 1010 = 4 Ind. Cas. 17 (18) ; 14 Ind- Cas. 685=8 ss.u. 
R. 44 (48) ; 11900) P.L.R. 415 (418) ; D., 24 0. 281 = 1 C.W.N. 229.1 

This was an application for execution of the following decree dated 
18bh April 1888 (22Qd Cbeyt Sani 1295) made as the result of a 
promise in a suit brought on a mortgage bond ..<m- 

“ It is ordered and decreed that according to the 
promise a decree be passed in favour of the pla intiff for Rs- 380. an 

• Appeal from Appellate Order No. 369 of 1892, against the order of F.W. 

Esq., District Judge of Bhagalpur, dated the 30. h of July 1892, affirming the 
£abu Piayag Nath, Munsif of that district, dated the 30tb of May 1892. 

(1) 13 O.L R. 243, (2) 5 C. 97. (3) 7 0. 56. 

(4) 9 0. 857. (5) 13 0. 73. (6) lan. 

(7) 16 C. 602. (8) 20 C- 74. (9) 4 B.L.B. 


992 



X.] HURBI PBR8HAD CHOWDHRT V, NASIB SINGH 21 Cal. 545 

the defendants do pay the deorotal money as per instalments given below, 

otherwise the plaintiff will have the power to oanoel the instalments and 

realize the entire amount with interest of defaulted instalments at the rate 

of Bs. 2 per oent. per mensem from the date of the deoree, to that of 

realization, from the mortgaged and other properties and persons of the 

defendants ; and the defendants will lose their right to redeem the mort- 

* gage, and the mortgaged property will be sold by auction, and if the sale 

proceeds [5441 will not cover the entire amount due to the plaintiff, then 

the defendauts will be personally liable for the remaining amount of 

this deoree: — ^ 

Bs. 


iQBtalmeots— 

30th Oheyt Sani 1396 ... ... -• 100 

80bh Mftgh 1396 ... ... ... 60 

SOth Bysack 1396 ... ... ••• 40 

30th M.ngh 1397 ... ... ... 60 

SOih Bysack 1397 ... ... 40 

SOth Magh 1398 ... ... ... 50 

SOth Bysaok 1298 ... ••• ••• 80 


Total ... 380” 


The application for execution was made on 9th February 1892, and 
stated that only the first instalment had been paid, and asked for execu- 
tion for the remaining instalments with interest as decreed. The judg- 
ment-debtors denied that they had paid any instalment, and objected to 
execution of the decree being allowed on the ground that it was barred by 
lapse of time. 

The question, therefore, was whether the first instalment had been 
paid. As to this the Munsif said— "If not, it is amply clear on the autho- 
rities that limitation began to run when the first default was made, and 
that therefore the present petition made more than three years after that 
date is'out of time.” He referred to Judhistiv Patfo v. Nobin Chemd/rd 
Khela (1) and Mon Mohun Roy v. Durga Gfiurn Gooec (2), and finding on 
the evidence that the first instalment had nob been paid, he held that exe- 
cution of the decree was barred. He refused to receive in evidence an 
account book which the decree-holder, he observed, had not produced until 
too late. 

The District Judge on appeal confirmed this decision : he said — On 
the facts of the case I think the Munsif has given good reason for his 
finding. The account book should have been filed at the time of applying 
for execution as the decree-holder relied on it to prove payment. The plea 
of non-payment was one wbish the decree-holder could have anticipated, 
and I cannot consider that s. 63 of the Civil Procedure Code applies. 
As regards [543] the second point the rulings quoted by the Munsif are 
clearly in favour of the judgment-debtors. The appeal is dismissed with 

costs and interest at 6 per cent.” 

The decree-holder appealed to the High Court. 

Babu Grija Sunker Mozumdar , for the appellant. 

Babu Monmotho Nath Milter, for the respondents. 

The judgment of the Court (Ghosb and Bampini, JJ.) was as 
follows : — 

JUDGMENT. 

This is an appeal against a decree of the District Judge of Bhagalpur, 
affirming the judgment of the Munsif of Banka. Tbe appellant before us 

(1) 13 0.'7S. (2) 15 C. 602. 
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applied to bha Maosif oq fehe 9bh Febrairy 1892 for exeouftion of a decree 
obtained by him against the rasoondants on the ISuh April 1888. He 
had sued the respondents on a boni, and a compromise had been effected 
making the sum claimed payable by instilments. This compromise 
was given effect to in the decree of the 18th April 1888. The first 
instalment was payable on the 26bh April 1888. and admittedly more 
than three years have elapsed between that date and the date of the ap- • 
plication to the Muosit for esecution. Bat tbe dates of payment of the 
other instalments are within three years of the date of the appllcatioo to 
the Munsif. The decree ol the 18dh April 1838 provides that if the ins- 
talments are not paid on the dates fixed for their payments, then “the 
plaintiff will have the power to cancel the instalments and realize the en- 
tire amount with interest.” 

The appellant when he applied bo the Munsif for execution alleged 
that the first instalment bad been paid, and applied for execution of his 
decree in respect of the other inscalments. The judgment-debtors, how- 
ever, denied that they had paid any instalment, and contended that the 
execution of tbe decree was accordingly barred by limitation. 

Tbe Munsif found both these points in favour of the judgment- 
debtors, and, as already said, the District Judge affirmed bis findings. 
Hence this appeal. Before us, it is urged (1) that tbe Munsif wrongly 
refused to admit in evidence an account book which the decree-holder 
wished to file in support of bis plea of payment of tbe first instalment; 
and (2) that as by the terms of [546] the decree of the 18th April 
1888, on non-payment of any inatalment he has the power, bat 
is not obliged, to treat the whole decretal amount as due, tbe rtilicg 
cited by the Munsif, viz., Judhistir Palro v. Nobin Chandra Khela (1) and 
Mon Mohun Boy v. Durga Churn Gooee (2) are inapplicable, and there- 
fore, that whether the first instalment has been paid or not. the execution 

m w 

of the decree for the remaining instalmeots is not barred. 

We will deal first with the second of these contentions. In supportof 
this pl^a, tbe learned pleader for the appellants relies on tbe case of Chandra 
Kamal Das v. Bisssesurree Dassia (3), and has also cited the cases of 
Asmutullah Dalai v. Rally Churn Milter (4), Nibnadkub Ghuckerbutty v. 
Bamsodoy G/iosc{5), aodiJum Culpo Bhattacharji v. RamChunder ShomeiQ). 
But all these cases have been considered in the second of the cases re- 
ferred to by the Munsif, viz., Mon Mohun Roy v. Durga Churn Gooee (2). In 
this case it is said that the rule to be deduced from all tbe cases is “ that 


when a decree or order makes a sum of money payable by instalments on 
certain dates, and provides that on default of payment of one of tbe 
instalments, the whole of tbe money shall become due and payable, and 
be recoverable in execution, then under art. 179 of the Limitation Act, 
as under corresponding articles in earlier Acts, limitation commences to 
run when the first default is made.” It is further said “that there has 
been engrafted on this general rule an exception to the effect that if the 
right to enforce payment of the whole sum due upon default being made in 
the payment of an instalment has dean waived by subsequent payment of 
the overdue instalment on the one baud and receipt on the other, then 
the penalty having been waived, the parties are remitted to tbe 
position as they would have bean in if no default had occurred. The 
authorities are quite consistent with one another. The only case whic 


(2) 15 G. 502. 
(5) 9 C. 867. 


(3) 13 0. Ii. R. 3^3. 
(6) 14 G. 353. 


(11 13 C. 73. 
(4) 7 0. 66. 
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iSQoma to me to oonlUot in any way with tiiose oases is tl/e oase of Chan- 
■dr<k KanUil Das v. Uissessnrrcc Dassia (1).” (Tliis is the oaso relied on 
by the learned pleader for the appellant before us) — "There it does appear 
to me to have been held that although in a oase similar to the present 
1847] defaults bad ooourred and no subsequent payment had been made 
in respoot of the kists in default, it was still open to the creditor to say 
that the provision making the whole sum payable on default of payment 
of one instalment was one only for his probeotiony and that he might 
afterwards waive it and put it out of the way as regards the period of limi- 
tation. This seems to me irreoonoilable, if I correobly understand it, with 
ithe current of decisions on the subject, and especially inconsistent with 
the decision in Ghcnibask Shaha v. Sridam Mandal (2). I am disposed 
to think that there must have been some peculiarity in the oase beyond 
what appears in the report, because the learned Judges cite, as an authority 
in support of their view the case of Asnuitiillah Dalai v. Kally Churn 
Milter (3) which appears to me, as I understand it, to be an authority for 
the contrary view.” 

It is clear then that the learoed Judges who decided Mon Mokun Roy 
y. Durga Chum Gooee (4) did not approve of the decision in Chandra 
Kamal Das v. Bissessurree Dassia (1) and dissented from the view there- 
in expressed as strongly as it was possible for them to do. As the ruling in 
this case stands alone and is contrary to the current of decisions in respect 
of this matter, we are unable to follow it. We cannot hold that mere 
abstinence from suing can amount to waiver, or that there can be any 
waiver so as to affect limitation save by payment and acceptance of an 
overdue instalment. Nor do we think that any distinction can be drawn, 
as has been attempted in this case to be drawn, between a case in which 
it is provided that on non-payment of an instalment the whole amount 
ehall become due, and one in which it is provided that on non-payment 
of an instalment the whole amount may be sued for. There seems no 
reason why limitation should begin to run in the one case and not in the 
other. Finally, we may say that the clause in the decree on which the 
appellant relies in this case to the effect that on non-payment of an instal- 
ment it shall be in the power of the decree-holder to realise the full amount 
appears to us to have probably never been intended to give the decree- 
holder the option of waiving the default if he pleased, and that it implied 
£348] nothing more than the usual condition that on non-payment of an 
instalment the whole decretal amount would become exigible. 

Another oase has been cited before us, viz., Bir Narain Panda v. 
Darpa Narain Prodhan (5). The terms of the bond sued on in that ease 
ate very similar to those of the present appellant’s decree, for the bond 
provided that on default of payment of one instalment, the plaintiff should 
he competent to take out execution and realize the full amount. The 
decree-holder, as in this case, alleged payments, which were found not to 
'have been made, and applied for execution of the whole decree. He 
did not, as pointed out in the judgment in this case. " make any 
application to be allowed to execute the decree in respect of the instal- 
ments that fell due within three years before the d.ate of his application. 
But the Oourb of first instance,” it is said, "in its judgment noticed 
the point as to whether such application, if it had been made, would 
'not be barred, and it held upon the authority of the oase of Mon 
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Mokon Roy v. Durga Churn Gooee (l) that an applioation of that 
kind would be barred. ” The contention was, however, raised in the- 
High Court, ind the pleader for the appellant in this case has pressed 
upon our attention the passage in that judgment in which it is said— 
" But it has been argued that though that was so, yet, as the proviso 
authorising the decree-holder to execute the decree in the event of default 
in the payment of any instalment was a provision for his benefit, it 
was competent to him to waive the benefit of the proviso and claim ex- 
ecution only in respect of the instalments that were not barred.'’ But 
this can scarcely be said to be in favour of the present appellant, for though 
no doubt the Court did not say that this plea would not be a good one, if 
raised, but merely contented itself with observing that it had not been 
raised in the Courts below and could not have been raised in the circumst- 
ancesof the case, yet itdid not in any way express approval of this doctrine. 
Hence, taking into consideration the state of the authorities on this point, 
we are not prepared to admit that there is any force in the contention of 
the appellant that, owing to the terms of the decree, be bad a right to waive 
any default that may have been made in payment of the firat instalmeut, 
and that even if be merely abstained from taking out [S49] execution on 
such a default being made limitation did not necessarily begin to run 
against him. 

We now turn to the first of the appellant's pleader’s contentions. 
We are of opinion that the Court of first instance should not have refased 
to admit in evidence the account book which the decree-holder wished to 
produce, and prove, when his first witness was under examination. Ho 
wished to produce this account book to disprove the plea of non-pay- 
ment set up by the judgment-debtors. He could not be expected to have 
anticipated this plea at the time of bis presenting his application for exe- 
cution, and there is nothing which makes it necessary for him to filo 
with his application all documents which on an objection to execution 
being raised by the judgment-debtors it may be necessary for him to pro- 
duce in Court to repeal that objection. The learned pleader for the judg- 
ment-debtors argues that under the last clause of s. 258, Civil Pro* 
cedure Code, as the payment in question was not certified to the Court, the 
decree-holder was not entitled to prove it. We are, however, of opinion 
that though under the provisions of s. 258, Civil Procedure Code, 
the payment in question, if made, could not be recognized as a payment or 
adjustment of the decree, yet it was and is competent to the decree-holder to 
prove this payment for the purpose of showing that the period of limitation 
did nob begin to run in this case until the default made in respect of tha 
second instalment. See the Full Bench case of Fakir Chand Bose v. 
Madan Mohan Ghose (2). It is true that this case refers to the provisi^s 
of 8. 206 of Act Vril of 1859, but they do not appear to us to be on tms 
point materially different from those of s. 258 of the present Code* 
are, therefore, unable to agree with the ruling in the case of Mitthu Ba 
T. Khairati Lai (3) decided by Tyrrell, J., who appears to have 
ed chat in consequence of the alteration in the wording of the section, 
Full Bench ruling of this Court cited above ceases to have any weight. 

We, therefore, consider that this case must be remanded to the ^ ^ 
of first instance with directions to admit in evidence the acoount oo i 
’^rhich the decree-holder wished to produce, and after giving an oppor 
for its being proved that it will come to a [880] finding as to the ae^ 


(1) 15 C. 502. 


(2) 4 B. L. R. F. B. 130. 
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i)aymOQt» of the Brsfc instalmenb. It may ba that if the aooouot book be 
•iound geauloe, the evidenoe as to tho payment already given will present 
a different aspect. 

If the alleged payment be found not to have been made, then in 
aooordaooe with our decision on the appellant’s first contention, the 
application for execution should be rejected. If the alleged payment be 
4ound to have been made, the decree-holder’s application should be allowed. 

Goats to abide the result. 
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APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Rampini. 

Rameswar M.ahton and others (.Decree-holders) v . 

DlLU MaHION and otheps (Judgment-debtors).* 

[23rd January, 1894.] 

Jifunsi/, Jurisdiction of — Decree containing order for ascertainment of mesne profits 
from dais of suit to date of recovery of possession— Effect on jurisdiction of such 
rrtdsne profits added to amount of decree exceeding jurisdiction of the Munsif. 

A suit, valued at Rs. 950, was brought in the Maosif’s Court to recover posses- 
sion of certain lauds on the ground of illegal dispossession. No mesne profits 
up to date of suit were claimed, but the plaint prayed that such mesne urofits 
from date of suit to recovery of possession, as might be ascertained in ezeoution 
of decree, should be awarded to the piaiotifi. The Munsif gave a decree in acoor- 
dance with the prayer of the plaint. The plaintifi then asked that the mesne 
profits might be assessed, and in his petition he roughly estimated them at 
Rs. 1,595, and thereupon it was held both by the Munsif, and on appeal by the 
District Judge, thst the Munsif bad no jurisdiction, as be could not give a decree 
for more than Rs. 1,000. Hefi, on appeal to the High Court, that the Munsif 
had jacisdiocton CO ascercain the mesue profits and to give eSaot to cbe order 
made in his decree in the suit notwithstanding that the amount of such mesne 
profits, when added to the value of the suit, might come toa sum in excess of the 
pecuniary jurisdioliou of bis Court. 

(TP., 40 0. 66 (631 = 15 lod. Oas. 252 ; R., 8 O.P.D.R. 86 (89) ; 46 P.R. 1906=94 P.L. 
R. 1906 ; 15 M.L.T. 415 (417) ; Expl., 13 O.L J. 132 = 15 C.W.N 506 = 8 Ind. 
Oas, H4; D , 31 0. 365 (367, 368) = 8 C.W.N. 233 ; 34 0. 954 = 6 C.L.J 268 = 11 
C.W.N. 1133; 9 C.L.J. 367=13 C.W.N. 493 = 5 M L.T. 360 = 12 Ind. Cas. 86.] 

[551] The suit; oat of which this appeal arose was brought in the 
‘Court of the Muasif of Patna for recovery of possession of land which was 
valued at Rs. 950 and for mesne profits from the date of suit to the date 
of recovery of possession. The suit was instituted on 29th September 
1891, when the pecuniary jurisdiction of tho Mansif’s Court was Rs. 1,000. 
No fixed amount of mesne profits was estimated in the plaint, but the 
plaint prayed that the amount might be determined at the time of exe- 
•outioQ of the decree. 

The Munsif on 15th March 1892, when the jurisdiction of the 
Mnnsif’s Court had been raised to Rs. 2,000, gave a decree for the plain- 
iiiffs for the amount sued for ; the amount of mesne profits being left, as 
tprayed, to be determined at the time of executing the decree. The plain- 
tiffs. subsequently, asked the Court to ascertain and assess the mesne 

* Appeal from Appellate Order, No. 31 of 1893, ageiost the order of J. Tweedie, 
lEeq., Diitriot Judge of Patna, dated the 9th of November 1892, afiSrmiag the decree 
-of Baboo Ohandra Kumar Roy, Munsif of that district, dated tl^e Slst of August 1892 
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profits from the date of the suit, and estimated them in their petition at 
Rs. 1,595-10-3. 

The defendants objected that the Court had no power to asoertaio 
and assess the amount claimed as being in excess of its jurisdiction at the 
date of the institution of the suit. 

The Munsif held that under s. 45 of the Code of Civil Proce- 
dure his pecuniary jurisdiction was limited to the jurisdiction he had when 
the suit was brought, viz., Rs. 1,000; and that as a decree bad already 
been made for Rs. 950 he had jurisdiction only to allow mesne profits in 
an amount not exceeding Rs. 50, 

This decision was, on appeal by the plaintiffs, upheld by the Judge. 

The plaintiffs appealed to the High Court. 

Babu Karuna Sindhu Mukerjee, for the appellants. 

Babu Lai Mohan Das, for the respondents. 

The judgment of the Court (GhoSE and Rampini, JJ.) was as- 
follows : — 

JUDGMENT. 

This appeal arises out of an application made by the decree-holder 
for ascertainment and recovery of mesne profits in terms of an order made 
in the decree passed between the parties. 

It appears that the suit, which was instituted in the Munsif’s Court, 
was for recovery of possession of certain lands upon the ground of illegal 
dispossession, and it was valued at Rs. 950, [552] being the value 

of the lands in question. No mesne profits were claimed up to date 
of suit, there being perhaps none to be recovered, the suit beiog insti- 
tuted shortly after the dispossession, but it was prayed in the plaint 
that the mesne profits from the date of suit to that of recovery of posses- 
sion as might be ascertained in execution of the decree should be awarded 
to the plaiutiff. And a decree was passed in accordance with the prayer 
of the plaintiff. 

The decree-holder presented bis petition to the Munsif. asking that 
the amount of mesne profits might be assessed, and he roughly estimated 
it at Rs. 1,595, and thereupon a question of jurisdiction was raised by 
the defendant ; and both the Court of first instance and the District 
Judge on appeal have held that the Court of the Munsif has no authority 
to determine in this case the amount of mesne profits at any sum exceed- 
ing Rs. 50, the pecuniary jurisdiction of that Court being limited to 
Rs. 1,000 only, and the value of the claim in the suit beiug Rs. 950. 

It appears to us that the arguments used by the lower Courts, and 
those that have been pressed upon us by the learned vakil for the respond- 
ents, might perhaps apply to a proceeding for the recovery of mesne pro- 
fits accruing before the date of the institution of the suit in which the 
decree was made. In such a case, a cause of action for the recovery of 
mesne profits arises at the time of the suit, and such a cause of action may 
or may not be joined with a suit for the recovery of the immoveable pro- 
perty (see ss. 44 and 45 of the Code of Civil Procedure) ; and if such 
mesne profits are claimed in the same suit (the amount being only appi^^' 
mately given in the plaint) the Court may under s. 212 of the Code either 
determine the amount by the decree itself, or may pass a decree 
property, and direct an enquiry into the amount of mesne profits, 
pose of the same on further orders. In such a case, the final decreein the 
cause has to be made when the amount of mesne profits, if loft '***“®’2* 
mined at the time of the preliminary decree for the immoveable property». 
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is asoertaioed. But even in suoh a case it is extremely doubtful whe- 
ther, if the amount of mesne profits determined on further orders 
being added to the value of the property itself, as given in the plaint, 
exceeds the pecuniary jurisdiction of the Court in which the suit 
[5533 was brought, the said Court would have no jurisdiction to make 
the final decree in the cause. But however that may be, where no cause of 
action for mesne profits has arisen on the date of the institution of the 
suit, and where none can therefore be claimed, as in this case, the Court 
may provide in the decree for the payment of mesne profits from the date 
of suit until the delivery of possession or until the expiration of three 
years from the date of decree (whichever event first occurs) with interest 
thereupon. We do not think that in such a case, at least, the Court which 
has to determine the amount 01 mesne profits should be guided in the 
matter of jurisdiction by the amount which may be approximately claimed 
by the decree-holder in his application, or which may bo determined on 
investigation. The amount of mesne profits would depend upon the length 
of time during which the defendant, notwithstanding the decree, may 
choose to keep the plaintiff out of possession. It may happen that the 
defendant delivers up possession shortly after the decree, and in that event 
the amount recoverable by the plaintiff would be small and might fall 
within the pecuniary jurisdiction of the Court, while, if the defendant 
does not so deliver up possession, the amount may be much larger and 
exceed. (the value of the suit being added to it) the jurisdiction of the 
Court. In most oases, the Court would not be in a position to say whe- 
ther it has jurisdiction or not until the enquiry into the amount of mesne 
profits has been completed ; and it is not probable that the Legislature 
should have intended that after all the enquiry has been made, the Court 
should be deprived of jurisdiction, or should not be permitted to order pay- 
ment of a larger amount than what, added to the value of the suit, would 
fall within its pecuniary jurisdiction, and that the plaintiff should either 
be driven to another Court for the recovery of the amount exceeding the 
sum awarded by the Court executing the order, or should have no remedy 
at all in that respect. In the case of Pitran Chnnd. v. Hoy Radha Kishan(.\)y 
decided by a Full Bench of this Court, the learned Judges observed 
as follows: — "The object of enacting s. 211 appears to have been the pre- 
vention of unnecessary litigation and multiplicity of suits, and for this pur- 
pose they empowered the Courts to give, with the possession of the real 
property, such wasilat as the plaintiff would be entitled to [55)3 by law. The 
proceedings, therefore, in determining the amount of wasilat are not pro- 
ceedings in execution of a decree in regard to any fixed amount, bub merely 
a continuation of the original suit, and carried on in the same way as if a 
single suit were brought for mesne profits by itself." And it appears to 
ns that if the Munsif had jurisdiction to try the original suit, he has 
equally jurisdiction to give effect to the order he made in the decree as 
regards mesne profits. 

The learned vakil for the respondent in the course of his argument re- 
lied upon certain observations of a Divisional Bench of this Court in 
Mohini Mohan Das v. Satis Chandra Roy (2), but it will bo observed that 
the question which the learned Judges had thereto decide was as to the 
forum of appeal, and not as regards the jurisdiction of the Original Court. 

Upon the whole, we think that the Munsif had jurisdiction in 
this case to determine the amount of mesne profits claimable by the 
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decree-holder under the order passed in the decree and to award such 
sum as may be found justly due to him. 

The appeal will be allowed with costs and the case remitted to the 
Court of first instance for carrying out the order which we have just 
made. 

j. V, w. Appeal allowed. 


21 C. 554. 

APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Bampini. 


Gopal Chonder Mitra (Auction-purchaser, Defendant No. 7) v. 

Ram Lal Goshain (Plaintiff) and OTHBBS (Judgment- 
debtors), Defendants Nos. 1 to 6.* [February, 1894.] 

Bengal Tenancy Act {VIII of 1885), s. Sale for arrears of rent^-Purcliase hy 
d^amtdar for judgment debtor — Sale void or voidable— Suit to set aside sale— 
Proper Court to decide wheth^ sale should staTtd or not. 

Where a sale takes place under the Bengal Tenancy Act in execution of a 
decree for arrears of rent, and the purobaser is found to be a mere benamiiar lot 
the judgment-debtor, — Beld, in a suit to eet aside tbe sale on that (555} ground, 
that on the wording of s. 173 the sale was only voidable, and not absolutely 
void ; that section leaves it in tbe discretion of the Court to set aside tbe sale or 
not as it thinks fit. 

Under that section the proper Court to determine whether the sale should 
stand or nob is the Court that held the sale. 

The plaintiff was the purchaser, at a sale in execution of a decree, of 
a tenure originally owned by the defendants Nos. 4, 5 and 6, of which 
tenure the defendants 1, 2 and 3. Messrs. Gisborne & Co., were the 
superior landlords, but the plaintiff’s name was not registered on tbe 
sherista. Messrs. Gisborne & Co. sued defendants 4 to 6 for rent, and 
obtained a decree in execution of which they caused the tenure to be sold, 
and the tenure was purchased by the defendant No. 7. The plaintiff then 
applied under s. 173 of the Bengal Tenancy Act to the Court to have the 
sale set aside, on the ground that no sale proclamation had been published, 
and that the property bad on that account been sold at much less than 
its proper value ; and that defendant No. 7 was a mere benamidar lot 
judgment-debtor, defendant No. 4. This application was dismissed. The 
plaintiff thereupon brought the present suit to have the sale set aside, 
alleging that the rent decree and the proceedings that led to the sale were 
fraudulent and collusive, and that tbe defendant No. 7 was merely a 
benamidar for tbe judgment-debtor, defendant No. 4. 

The defence was that the suit was not maintainable ; that there was 
no fraud or collusion; and that the defendant No. 7 was not a benamidar 
for the judgment-debtors, but purchased the tenure on his own acoouo , 
and issues were raised, 1st whether defendant No. 7 was a 
for defendant No. 4 ; 2nd, whether the decree and sale which 
were collusive and fraudulent, and whether the plaintiff had any ng 
have the sale set aside. , 

The Munsif found that the defendant No. 7 was a benamidar lot 
j udgment-debtor, bub that this quasbion had been already decided advera — 

• Appeal Irom Appellate Decree. No 1293 of 1892, against the 
Nath Ohatterjee, Subordinate Jadge of Bankura, dated the 5th of May 189' • iggo. 
the decree of Babu Pran Krisbto Roy, Munsif of Kbatra, dated the 66h of Ooto 
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to the plaiotlff in hia application in the execution prooeedinRs to sot aside 
ifhe sale, and it could not, theroforo, be raised again in a regular suit. 
He also found that there had been no fraud, and dismissed the suit. 

The Subordinate Judge, on an appeal by the plaintitf, held that the 
order in the execution case did not preclude the plaintiff [856] from raising 
the question in this suit whether defendant No. 7 was or was not a mere 
-boyMwidiir for the judgment-debtor ; and agreeing with the Munsif that he 
was merely a benaviidar, he allowed the appeal and decreed the suit 
against the defendant No. 7 alone. 

From this decision the defendant No. 7 appealed to the High Oourt. 

Babu Nalini Banjan Chatterjee, for the appellant. 

Babu Kishori Lai Sarkar and Babu Pronioiho Nath Sen, for the res- 
pondents. • . • 1 

The arguments and cases cited are sufficiently stated in the judgment 

of the Court (Ghose and R.ampini, JJ.). which was as follows 
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This was a suit to set aside the sale of a tenure held in execution of 
a decree for arrears of rent and to recover possession of a two-thirds share 
thereof. 

It appears that the tenure in question bslonged to the defendants 4. 
5 and 6. In execution of a money decree against the defendants 4 and 
5, their interest in a two-thirds share of the tenure was sold 
and purchased by the plaintiff. The plaintiff, however, did nob get his 
name registered in the zemindar’s sherista, and the result was that when 
a default was made in the payment of the rent due bo him, the zemindar 
brought his suit against the recorded tenure-holders only, the defendants 
4 5 and 6; and, having recovered a decree, caused the tenure to be sold, 
and at thistle the defendant No. 7 became the purchaser. The plaintiff 
subsequently made an application to the Court, which bad hold the sale, 
for setting it aside upon the ground of fraud and irregularity in the pub- 
lishing and conducting the sale, and also upon the ground that the 
ostensible purchaser at the sale was but a benamidar for the judgment- 
debtor. The Court, however, rejected his application, and confirmed the 
sale, being of opinion chat the allegations made by him were not sub- 
stantiated The plaintiff then brought the present suit for the purpose, 
as already mentioned, of having the sale set aside, and for recovery of 
possession of a two-thirds share of the tenure, upon the ground that the 
•decree in the rent suit was fraudulent, and the sale in execution thereof 
irregular, and also that the purchaser at the sale was but a beJtamidar for 

the defendant No. 4. ,. • j .u i • !.•«. u • 

[887] The Oourt of first instance dismissed the plaintiff s case, being 

of opinion that although the defendant No. 7 was a benamidar for the 

judgment-debtor, still no case of fraud had bean made out. and that the 

order of the execution Court was conclusive between the parties. 

On appeal, the Sub-Judge has set aside the judgment of the Court of 

•first instance and decreed the plaintiff’s suit, upon the simple ground that 

the defendant No. 7 is bub a benamidar for the judgment-debtors. This 

we understand to refer bo the defendant No. 4; for the case of the plaintiff 

was that defendant No. 4 purchased the property in the benami of defend- 

•aot No. 7 and the issue laid down in the Court of first instance bad 

«eferenoe to the defendant No. 4 only. The Sub-Judge has further 

-expressed an opinion that the plaintiff being no party to the suit in which 

-the ^ree was made, was not precluded from bringing this suit. 
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1894 The present appeal is by the defendant No. 7. 

FEBRUARY. took place under the Bengal Tenancy Act. and the main 

question that has been discussed before us is as to the true construotion- 

fK.; having regard to the fact found by the Court below 

that one of the judgment-debtors has purchased the property in the benamt 
of the appellant* That section runs as follows : 

“ (1) Notwithstanding anything contained in a. 294 of the Code- 
of Civil Procedure, the bolder of a decree, io execution of which 
a tenure or holding is sold under this chapter, may, without 

of tke Court, bid for or purchase the tenure 

or bolding. 

(2) The judgment-debtor shall not bid for or purchase a fcenureor 
bolding so sold. 

(3) When a judgment-debtor purchases by himself or throagh. 
another person a tenure or holding so sold, the Court may,: 
if It thinks fit, on the application of the decree-holder or any 
other person interested in the sale, by order set aside the sale, 
and the costs of the application and order and any deficiency 
of price which may happen on the re-sale, and all expenses 

rcaoi skall be paid by the judgment-debtor.” 

L5a8J Upon the wording of the section, the question that arises is 
whether the sale is absolutely void, or is it only voidable. And there is a 
further question whether the Court which holds the sale is the only Court 
competent to determine whether the sale should stand or not. 

Referring in the first place to the corresponding section in the Civif 
Procedure Code, 8. 294, which prohibits a decree-holder from pur- 
chasing, the words are that no holder of a decree in execution of which 
property is sold shall, without the express permission of the Court, bid 
or or purchase the property,” and in which the last paragraph is in 
the same words (substituting the word “ decree-holder'* for "judgment- 
debtor ’) as the corresponding paragraph in s. 173 of the Bengal 
^nancy Act, it has bedo held in several cases in Bombay and Madras 
that bhe sale is not ipso facto void, but only voidable, if the decree-holder 
purchases without the sanction of the Court [see Javherbai y.'Sari- 
that (1), Chintamanrav Natu v. Vithabai (2)J. And it has been held in a. 
case in this Contt, Mathura Das v. Nathuni Lall (3), that if a 

decree-holder purchases a property without the permission of the Court, 
it 13 a matter of irregularity in connection with the sale. 

If the law has been correctly laid down in these cases, there can be- 
very little doubt that when a judgment-debtor, as in s. 173, purchases the 
property sold, the sale is not absolutely void, but may be avoided if the 
Court so thinks fit ; and we do not think that the slight difference in the 
pl^aseology of the two sections prescribing the prohibition makes any 
difference as to the intention of the Legislature. It seems tons that when" 
s. 173 prescribes that upon an application being made by a party in* 
terested, the Court may by order set aside the sale " if it thinks fit,*’ it 
means to leave it to the discretion of tbe Court, with reference to the faots- 
of each particular case, either to set aside the sale or not. And if sooh 
a discretion is loft to the Court bolding the sale, it is obvious that the sale 
IS not absolutely void, but only voidable. 

[559] Our attention has been called to two cases in this Court, . 
Bukhinee Bullubh v. Brojo Nath Sircar (4) and Mahomed Oazee- 


(1) 5B, 675. 


(2) 11 B. S88. 


(3) 11 C. 731 


(4) 6 0.803, 
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Ohowdhry v. Ravi Loll Sea (1). In tho first; montioDed oaso, the sale was 
under Aob X of 1877, whioh did not oonbain any provision givini* power 
to the Court to sec aside the sale, as in Act XIV of 1882. In the other 
oase. it was the deoree* bolder who sought to enforoe his purchase by 
suit ; and it was shown that he had applied for permission to hid. and the 
permission had been refused, and be then purchased the property in the 
benami of another person ; and this Court held that be was guilty of an 
abuse of the process of the Court, and accordingly dismissed his claim. 

Our attention has also been drawn to the prohibition that is contain- 
ed in the piUni Regulation against a defaulting purchasing at the 

putni sale, but we do not think that the language of that Regulation, or 
the decisions quoted before us as hearing upon it, help us in determining 
the question as to the construction of s. 173 of the Bengal Teuanoy Act. 

But is the Court bolding the sale the only Court competent to deter- 
mine whether the sale should stand or not, and does not a separate suit 
lie for the same purpose ? 

If the question were between the parties to the suit in which the 
deoree was made, there could be very little or do doubt, having regard to 
s. 244 of the Civil Procedure Code, that a separate suit would not lie ; but 
in this particular case the plaintiff was no party to the suit, and there- 
fore he is not debarred by s. 244, Civil Procedure Code, from bringing a 
separate suit with a view to have it declared that tbe sale is absolutely 
bad, and has not passed any title to tbe purchaser. He sought to do so 
upon the ground of fraud, and if this bad been substantiated, the Court 
might have declared that tbe sale was infructuous and passed no title to 
the defendant ; but this ground was not made out. As to the other 
ground, viz., as to the purchase being binami, it has no doubt been 
proved; bub still the question is whether the Court, other than tbe Court 
holding the sale, can declare tbe sale to be bad upon that ground, and can 
set it aside accordingly. 

[5601 Section 173 prescribes both the prohibition and the remedy, 
and we are inclined to think (though the matter is nob free from doubt) 
that tbe section is complete in itself. And it will be observed that it 
contemplates a re-sale, upon the sale which bad already taken place being 
set aside, and any deficiency in the price and all expenses upon such re- 
sale being payable by the judgment-debtor. This iodioates that the Court 
holding the sale is the proper Court to determine whether the sale should 
stand or not. If it determines the question in the negative, it has to put 
up the property again* to sale. A Court, ocher than the execution Court, 
is not in a position to do so. 

As bearing upon this question, we were pressed with an observation 
in the oase of Mahomed Gazee Ohotodhry v. Ram Lall Sen (1), already 
referred to, with reference to s. 294 of the Civil Procedure Code ; and that 
is to the effect that the law provides two remedies — one by a regular suit, 
and the other by summary application to have tbe sale set aside. But it will 
be observed that this observation was based mainly upon the fact that, in 
the Code of 1877 the first paragraph of s. 294 prohibiting a purchase by the- 
decree-holder existed without the last paragraph, which was subsequently 
introduced into tbe Code, providing that upon an application being made by 
any party interested, the sale might be set aside. Tbe said observation 
may be correct (but we express no opinion) with reference to a sale under 
the Civil Procedure Code, but it can hardly be applicable to a sale under 
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1894 tb© Bengal Teaancy Acb, where the IjBgislatara hag, once for all, presoribad 
'February, both the prohibition and the remedy. 

happeng, however, in this case that the suit has been .ioatitutad in 
the same Court as held the sale, and the plaint may. therefore, be well 
LATE regarded as an application within the meaning of a. 173 fcosatasida the sale. 

Civil. Bat that Court did not see fit to set aside the sale ; and if we were called 
_ ^pon to exercise our discretion in the matter, we should nob be prepared 
to hold that the sale should be cancelled. The defendant No. 4 who has 
purchased the property, though nominally a judgment*debbor, had no 
existing interest at the time of the previous suit and the sale ; for his rights 
had then already passed to the plaintiff ; [561] and therefore there was 
nothing improper in his making the purchase. And it would appear upon 
the evidence noticed by the Munsif that the plaintiff was aware of the 
sale and was watching the proceedings to see whether the judgment- 
debtors would pay up the decree. That being so, we do not think that 
this is a case in which we should direco that the sate be set aside. 

Upon all these grounds we are of opinion that the decree of the 
Court below should be set aside and that of the Court of first instance 
restored. This order carries costs in all Courts. 


J. V. w. 


Appeal allowed. 


21 C. 561. 

ORIGINAL CIVIL. 

Before Mr. Justice Sals. 

Yamin-ud dowlah and others {Plainti^s) v. Ambd 
Ali Khan and others {Defendants).* [14th March, 1894.] 

.Practice— Dismissal of suit— Staying Proceedings — Application to restrain lieceivir 
parting with funds, pending appeal— Power of Court, 

Under the Code of Civil Procedure, oa^e a suit has been dismissed the Ooatt 
dismissiog it ts functus officio, save that it may stay exeoutioa of its own decree 
or order for costs. 

An application therefore made toa Court of first initanoa after dismissal of the 
suit, but before appeal filed, asking that the receiver may be restrained from 
parting with funds in bis hands psoding an appeal, cannot be granted. 

On the 6th April 1393, a consent decree was passed by Mr. Justice 
Norris iu a suit brought for a declaration, (1) that the will of Nawab 
Ikbaiud Dowlah, deceased, was invalid and inoperative under Mahometan 
law, (2) that the plaintiffs in the suit were the lawful heirs of the deoeas- 
'Od : and in the alteroative, that the will might be construed and a sobeine 
framed thereunder. In that suit a receiver was appointed. 

On the 9th September 1893, a suit was file! by some of the heirs of 
the deceased who alleged that they were unaware of [562] the terms of 
the compromise, that they never gave instructions to the attorney to 
consent to the decree, and ware therefore not bound by it, and prayed 
that the consent decree might be set aside, and that their suit might be 
taken as supplemental to the former suit in which the consent decree was 
passed, and that execution of that decree might be stayed and an iojunofeioa 
granted restraining the raoeivor from parting with the properties ia hi8 
hands. 


* Original Civil Suit No. 6U of 1893. 
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This suit WAS dismissed by Mr. Jusbioe Sale, and the injunction 
which had been granted became therefore dissolved. The plaintiffs there- 
upon applied to that learned Judge for an order on the receiver scaying him 
from parting with the funds in bis hands pandina an appeal ; the appeal 
at that time had not been hied, the filing thereof having been delayed 
for the purposes of the application. 

Mr. Phillips for the plaintiffs ; — I am nob applying for stay of exe- 
cution, as execution has nob been asked for by the decree-holders. The 
Code makes no provisions for such an application as this, but the case 
being still before the Court, no appeal being filed, the application must be 
made in this Court. It is left to the Court, as a Court of equity, to deal 
with it. Stay of execution does not arise when a suit has been dismissed; 
it only arises where a decree has boon made. What is to be done when a 
suit involving the title to property is dismissed ? What is to be done during 
the time necessary to prepare an appeal ? The Court must bave some means 
of placing the property out of jeopardy during this time and up to the de- 
cision on appeal. Section 545 of the Civil Procedure Code gives an 
analogous power to stay execution ; the present is a stronger case than that 
of a proceeding in execution of decree; it is more summary. I am still 
asking the Court to adjudicate upon the suit, and I can do so till the time 
for filing an appeal has expired. I have stated that I intend to appeal, 
and the only question is whether I am to be driven to apply to the 
appellate Court. The original decree is not final so long as the opportu- 
nity to appeal remains. Section 503 is wide enough to allow the Court to 
appoint a receiver during the whole of the litigation, and I am entitled 
upon principles of equity to bave the property kept safe. The sole question 
is whether the [863] consent decree is good, and I submit that the Court 
ought to withhold the property until it is decided whether the decree 
is good. 

Mr. Pugh (with him Mr. Garth) for the principal defendants. This 
is really an application to prevent the paying of ^the costs of the suit. The 
consent decree is a final decree till set aside ; final decree is used as 
distinguishing it from one of an interlocutory character. The Court would 
have power to act under s. 545, but that power is not invoked. It has 
been decided in this country that after a suit is dismissed an injunction 
comes to an end — H^ohcsooddscn v. AliTned Bossein (1), Gossciin Boncy 
Puree v. Guru Pershad Singh (2). 

I rely on Wilson v. Church (3). Otto v. Lindford (4) refers to a stay 
of proceedings for costs pending appeal. Polini v. Gray (5) is distinguish-* 
able as being a case under special and peculiar circumstances. 

Mr. Jackson, Mr. Bonner/ee. and Mr. T. A. Apear, for others of the 
defendants. 
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ORDER. 


Sale J. This suit, the object of which was to set aside the decree 

in a former suit between the same parties purporting to be a consent 
decree, was dismissed with costs, it being bold that the compromise em- 
bodied* in the decree is binding upon all the parties to the suit. An appli- 
cation is now made by the plaintiffs in this suit for an order to prevent 
the disposal, pending an appeal, of funds in the hands of the receiver ap- 
pointed in the former suit. The question which I have to consider is- 


(1) 14-W.B. 384. (2> 11 C. 146. (3) L.R. II Ch. D. 576. 

(4) Ii.R. ISOh.D. 394. (6) L.R. 12 Oh. D. 4^8. 
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1894 whether, under the circumstances, I have jurisdiction to make the order 
MARCH 14. asked for. 

Ori^al . TF^^sott V. Church (1), where an action had been dia- 

" missed by a Divisional Court, it was held by Sir George Jossel. M. B 

UI^. with the concurrence of Brett and Cotton. Lti.J., that that Court had no 
21 0. aei, i^*'>sdiction to entertain an application for an injunction to prevent funds 
in the bands of trustees from being parted with pending an appeal, and 
that such an application could only be made to the Court of appeal.* 

[364] In the later case of OUo v. Lindford (2), where an action had 
been dismissed with costs, it was held by the Court, consisting of the 
same Judges who had decided the former case, that the Divisional Court 
had jurisdiction pending an appeal to stay proceedings for costs under 
the order of dismissal, and that chat question differed entirely from the 

question which had been determined in the previous case of Wilson v. 
Church. 

The practical result of these two cases is to establish the rule, that 
when an action has been dismissed with costs, the Court of first instance 
can, pending an appeal, stay proceedings for costs, under the order of dis- 
missal, but that it cannot, pending an appeal, restore and maintain by a 
further order the state of things which existed previous to the dismissal of 
the action. 

In this country the power which the EogUsh Courts have of staying 

proceedings for cost under an order of dismissal is given by s. 545 of the 

Civil Procedure Code. No doubt in the case of Polini v. Gray (3) the 
Court of appeal, consisting of the same Judges Who decided the other 
ca-jes bo which I have referred, assisted by Lord Justice James, thongh 
it dismissed the suit which had been brought for establishing the claimant’s 
right bo share in a fund, yet, on a subsequent apolication, made an order for 
preserving the fund pending an appeal to the House of Lords. There are 
in that case lircumstances which serve to distinguish it from the preced- 
ing case of Wilson v. Churchy ooe of the circumstances being that in order 
to enable an application to be made for an interim injunction, the Ooart 
stayed the drawing up of the order of dismissal. But apart from this, it 
is, I think, sufficient to say that in the later case of Otto v. Lindford the 
case of Wilson v. Church is exoressly referred to and is treated as a con- 
tinuing authority. Reading, therefore, the case of Polini v. Gray with the 
later case of Otto v. Lindford, the proper conclusiou is that the jurisdiction 
exercised by the appeal Court in the former case must be taken to be a 
jurisdiction of an exceptional and limited character, and one which is 
confined to the appeal Court in matters wihioh are appealed or intend- 
ed to be appealed to the House of Lords : see Hamill v. Lilley (4). 
No procedure exists under [565] which an application for an inientn 
injunction can be made to the House of Lords direct. The jurisdiction 
exercised by the appeal Court in Polini v. Gray in respect of an appli* 
cation which could not be made to the higher tribunal was therefore ono 
strictly of necessity. The other cases which have been cited in support 
of this application, of which Brewer v. Yorke (6) may be referred to as an 
example, deal with the power of the Court to stay execution of its own 
order, and have, I think, no bearing on the present question. 

A point has also been made of the fact that in this case no appeal h^ 
as yet been filed, and that the filing of the appeal has been purposely 

(1) L. R. 11 Oh. D. 676. (2) L, R. 18 Gh. D. 394. (3) L. R. 12 Oh. D- 438. 

(4) L. R. 19 Q.B.D. 83. (5) L. R. 20 Oh. D. 669. 
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■delayed in order to admit of tUo proseut application being made to this 
Oourt. Iq V, Ghufxh \b is true au appeal would eeetii to have beeo 

whioh was followed by an application to the appellate Court for an 
injanotion. But this distinction appears to nee to be itninaterial. The 
deoisioQ in TFi/sou v. Church proceeded on the ground that the Court of first 
inatanoe had no power to interfere, not because an appeal had been filed, 
•bub because the suit had been dismissed. It appears to noe that under 
the piyil Procedure Code, once a suit has been dismissed, the Court dismiss- 
ing it is /u7ictus ojjicio, except that it may stay execution of its own 
decree or order for costs. Its jurisdiction extends no further in regard to 
a suit which has ceased to bo a pending suit. This view is, I think, 
supported by the Indian oases which have been cited, viz., Moheeooddeen 
V. Ahmed Sossein (1), and Gossain Money Puree v. Guru Pershad 
Singh (2), The result is that the application must be refused with costs. 

T. A. P. 

A pplication refused. 

Attorneys for plaintiffs : Messrs. Morgan £ Co. 

Attorneys for defendants: Messrs. Harris £ Simmons, Mr. M. Dover, 
And Mr. E. O. Moses. 


2i c. S66. 

[566] ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

Kante Lall Dass V. Shama Churn Dawn.* [26th February, 1894.] 

Practice-’Purchase.money, payment of, into Court — Conditions of sale Interest 

Registrar's sale — Costs. 

Where the purohaser of a property at a Registrar’s sale is out of time in pay- 
ing into Court tbe balance of bis purchase-money, tbe practice of tbe Origioal 
Side of the High Court is that paymentof interest shall follow as a matter of 
course. But if there bas been delay on tbe part of tbe party having tbe carriage 
of tbe proceedings, and if that party appears on the summons taken out by the 
purchaser for the purpose of paying into Court the balance of such purchase-, 
money, be shall not be allowed his costs against the purchaser. 

Xf-, 148 P.R. 1907.] 

This was an application made in Chambers, on notice to all parties, 
W a purchaser of a property sold by tbe Registrar under a decree of tbe 
High Court, for leave to pay the balance of his purchase- money into 
Court, the period for payment of such balance having at the time of tbe 
application expired. The conditions of sale provided that a deposit of 25 
per cent, should be deposited by tbe purchaser at the time of sale and the 
balance paid within one month ; in default, interest at 12 per cent, being 
made payable from the end of one month frooj the day of sale untiil pay- 
ment. The conditions further provided that the Registrar’s certificate as 
to the result of tbe sale should be filed within eight days after the sale, 
the purchaser being at liberty to file it should tbe party having the 
carriage of the proceedings fail to do so, and to retain his costs of so 
doing out of the purchase money. Mr. Swinhoe. the attorney for the plaint- 
^ff, olaimed interest o n the ground that the time fixed for payment under 

f ■ * Origioal Civil Suit 606 of 1891. 

, (1) 14 W. R. 384. (2) 11 C. 146, 
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1894 fehe conditions of sale had expired. To this Mr. N. 0. Bose, who appeared 
PEB. 26. for the purchaser's attorney, objected, on the ground that the certificate 

of sale had not been filed within the time required by the conditions of 

Original sale, and that this default had caused the delay in paying in the money. 
Civil. Mr. Swinhoe pointed out that the purchaser had the remedy in his own 
handn, as be was entitled to file the certificate himself if default were made 
by the party having the carriage of the proceedings, and could do so at 
the cost of such party. 

ORDER. 

[667] Sale, J. — This is an application by the purchaser at a Regis- 
trar’s sale for liberty to pay into Court the balance of the ourohase-money. 
The only question is what order should be made regarding the payment of 
interest on the purchase money, the period for payment of the balance of 
the purchase-money having expired before the application for leave to pay 
it in was made. ^ , 

It appears that, by the conditions of sale, the purchaser was required to 
pay a deposit of 25 per cent, on the purchase-money at the time of the sale, 
and bo pay the balance within one month from the day of sale, and, in 
default of payment within one month from the day of sale, to pay snob 
balance with interest at J2per cent, from the end of one month from the 
day of sale until payment. 

It is also required by the conditions that the Registrar’s certificate 
as to the result of the sale should be filed within eight days after the sale, 
the purchaser being at liberty to file it if the party having the carriage of 
the proceedings should fail to do so, and to retain the costs of so doing 
out of the purchase-money. This is also provided for by Rule 415 of the 
Rules of Court. See Belcbamhers’ Rules and Orders, p. 196. 

After a certificate as to the result of a sale has become binding, the 
purchaser may apply by summons for leave to pay the balance of tbs 
punihase-money into Court. A certificate of sale, if not objected to, becomea 
binding at the end of 14 days from the date of its being filed. This leav^ 
the purchaser a period of about a week to apply for leave to pay the 
bilance of tbe purchase-money into Court. It is obvious, therefore, that u 
there he any delay in filing the certificate as to the result of the sale, the 
purchaser may be placed at a disadvantage. But the position of tbe pw- 
chaser is, I think, sufficiently protected by the rule above referred 
which is also a condition of sale, permitting him to file the certifioat^ 
tho party having the carriage of the proceedings fails to do so in 
time, and retain the costs out of the purchase-money. It seems 
to adopt any course which is practicable in these cases, except to pro 
strictly in accordance with the conditions of sale and the practice ft 
down by the Rules of Court ; and I desire therefore to indicate that 
future tbe practice will be in all cases, where the purchaser is t 

to make the payment of interest follow as a matter of course, subjeo 
to this, that if [568] there has been delay on the part of the party ft 
the carriage of the proceedings, and, if that party appears on the . ijjg 
taken out by the purchaser, to disallow him any costs as again 

purchaser. . . KaUnoe 

In this matter the purchaser will bo at liberty to pay m 

e purchase-money, but he will be required to pay lanoeol 

end of one month from the date of sale until payment of the * jg jo 
the purchase-money. The only remission I can make fhat iSt 

exclude the period during which the matter has bedn sub juat i 
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the psriod bati^oan the dny on which this aDplioabioQ wAs made and todayk 
The purohaser will bsar his owo oosts of this appliaatioil.' 'The plaiotifTs 
.oosts will be costs iu the cause. i 

A ijplieation allotoed. ’ 

» 

Attorney for the plaintiiT : Mr. Swinhne. 

Attorney for the purchaser : Babu J. C. DiUt. 
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FULL BKNGH. 

Before Sir W. Gomer Petheram, Kt., Chief Justice^ Mr. Jitstice 
Prinsep, Mr. Justice Norris. Mr. Justice O'Kinealy and 

Mr. Justice Ghose. 


MUOHIRAM BARIK {Plaintiff) V. ISHAN Chundbr Ohockerbutti 

AND OTHERS (Dcfctidants).* [2od April, 1894.} 


Transfer of Property Act {[V of 1S82). s. 135, cl. (d)—icticnable claim — Mortgage 
bond. 

PETHBBAM. G J . Norris. O’KlNBXliY acd Ghosb, JJ. (Prinsbi*, j., 
dissenting). — The right to recover lota secured by a mortgage of imm'>veable 
properly is an ’* actionable claim ” within the provisions of a. 135 of the Transfer 
of Property Act. 

Per PetHBRam, C.J., NORRIS and GHOSE, J-J. — Where an actionable claim 
has bsen assigned, the debtor m%y bs disobarged from all liability by payment 
to the buyer of the price and incidental expenses of the sale, with interest on 
the price from the day that the buyer paid it; provided that suoh payment is 
made at any tims before a jalgment of a competent [569} Court has been deli* 
vered affirming the claim, or before the claim has been male clear by Evidence 
and is ready for juignoont ; but if suoh payment is not made before the period 
mentioned the assignee is entitled to judgment for the whole debt. 

Per Prinsep, J. — The provisions of s. 135, cl. (d). refer to a state of things 
existing at the time of the assignment, and not at the time of the enforcement 
of the payment of the debt. Jaii Bigam v. Jahangir Khan <l) and v. 

Krishnasami (2) approved of. Rajendra iVaraiu Bagchi v. Watson Co. (3) 
referred to. 

Per O’KlNEAliY, J. — Clause id) of s. 135 refers to ciroumstanoes arisiug before 
the transfer of the actionable claim, and ols. (a), (h) and (c) refer tp circum* 
stances coming into existence at the sime of the transfer. 

TDIsa.. 20 A. 327 (335) ; F.. 21 C.793 (793) ; 24 C. 763 (765); R.. IS A. 265 (266) fP.B.); 
22 B. 761 (763) ; 23 0. 713 : 2 C-W N. 147 (149) : 3 O.C. 18 (19, 20) ; Expj.; 
13 C.L.J. 6il«10 Ind. Cas. 610 ; D , 40.0. 210 (212).] 


This appcil was originally heard by Prtnsbp and HlUt*, JJ., who, 
differing in opinion on a poicb of law, referred the case under s. 575 of 
the Code of Civil Procedure to a Bench consisting of Petheram, O.J^, 
Prinsep, PigOT, O’KineaIjY and Ghose, JJ., who in turn referredit t<p 
A Full Bench with the following order ; — 

“This is a suit on a mortgage bond brought by the assignee of the 
bond, who is found by the lower appellate Court to have bought db for 
Rs. 500. The mortgaged debt was originally Rs. 1,250 ; the bond was pdi*- 
•obased after the due date mentioned in it. The amount due at the time of 


* Full Bench reference in special appeal 99 of 1691, against the decree of the 
Distxiol Judge of Midnapore, dated 30bh August 1690, modifying the decree, of .tbe-^izsfe 
finbordinate Judge of that district, dated 28(ih January 1890. . ^ ; 

[9) 18'p. i5l0;v* 


U) 9.A..476. 


.K, 


(2) 13 M. 228. 
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suib was stated to be Rs. 5,610, of which the plaintiff gave up Rs 3 no and 
claimed Rs. 2.500 in this suit, which was undoubtedly due and claimable 
under the mortgage bond, unless the provisions of s. 135 of the Transfer 
of Property Act operate so as to preclude the plaintiff from reooverine 
more than the price paid by him with interest. The decisions in this Oourt 
upon the construction of s. 135, as bearing on the question arising in this 
case, are in conflict with those of the High Courts of Madras and Allaha- 
bad. The opinion of the majority of the Judges of the present Bench 
inclines to the view taken by the Judges of the High Courts of Madras 

and Allahabad. The question is therefore referred for the consideration of 
a Pull Bench : — 

“(1) Whether the terms of cl. fd) of s. 135 of the Transfer of 
Property Act refer to the state of things existing at the date of the assign- 
ment of the actionable claim ; 

[570] (2) Whether if at the date of the assignment no judgment of 

a competent Court has bean delivered affirming the claim, and the claim 
has not been made clear by evidence and become ready for judgment, the 
buyer of the actionable claina is only entitled to recover from the person 
against whom it is made the price he paid for it, and the incidental ex- 
penses of the sale, with interest on the pries from the day that the buyer 
paid it.” 

Dr, Rash Behari Ghose (with him Babu Jogendra Nath Bose and 
Babu Horendro Nath Mukerji), for the appellant: — I contend that an 
assignee of a debt secured by a mortgage of immoveable property is not 
the buyer of an actionable claim. No distinction can be made between a 
simple mortgage and an Rnglish mortgage: both must be brought under 
the Transfer of Property Act or both excluded. [O’KiNBALY, J.— There 
is no chose in action in this country, and an ** actionable claim ” is defined 
in the Act.]^ Section 135 of the Transfer of Property Act shows that “action- 
able claim” has much the same meaning as ''chose in action," and does 
not apply to an interest in land ; I rely on the word ** discharged” in 
that section, which would be inapplicable to a suit for possession of land. 
This latter point is referred to in Modun Mohun Butt v. FiUtarunnissa (l)r 
but the case only decides that whether or no an interest in immoveable 
property falls under s. 130 it certainly does not fall under s. 135. In 
Rathnasami v. Subtainaniya (2), the point as to whether an assigueeof a 
mortgage stood in a different position from an assignee of a mare debt was 
not argued. In Singaracharlu v. SivahaiiB) it seems to have been assumed 
that an assignee of a mortgage stood in no better position than an assignee 
of an unsecured debt. Section 135 is also referred to in Ramakfishna v. 
Kurikal (4). I submit that “an actionable claim” is not wide enough 
to include an interest in land : this has been held in Keg. Ap. 227 of 1890 
decided on 10th August 1891. In Hngland an equitable estate in land is 
not subject to the rules established regarding notice. See Wiltshifi V. 
Rabbits (5), Wilmot v. Pike (6), Bee v. Rowlett (7), Rooperv. Hatrison (8), 
and Govindrav v. Ravji (9). 

[671] On the second point this Court has held that a defendant may 
be discharged from liability by payment before judgment of the sum which 
the assignee has paid for the debt, but that if the payment is not mad^ 
before judgment the assignee is entitled to the whole debt — Khoshdeb 


i 


(1) 13 C. 297. 

(4) 11 M. 445. 

(7) 2 K. and J, 531. 


(2) 11 M. 56. 

(5) 14 Sim. 76. 

(8) 2 K. and 7; 86. 


(31 11 M. 498. 
(6) 6 Hare 14, 
(9) 12 B. 38. 
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Biswas V. Satar Mondol (1), Rajendra Narain Dagchi v. Watson <0 Co. (2), 
Orish Oha}idra v. Kashisaurt Dobi (3). The oaso of Subbammal v. Vcnka’ 
farar/M (4) follows the Calcutta oases, but the oases of Rathnasami v . 
Subramanya (5), Nilakanta v. Krishnasa7ni (6), and Ramachandra v. 
Fenfcafarama (7) dissent frono that view of the law. The lliah Courts 
have differed as to the meauing of ol. (d) of s. 135 : the Madras and 
Allahabad read the clause as if the transfer was made after tiie judgment 
of aoompetent Court, but the CaloQtta High Court has always held that 
this seutioQ does not apuly where a debtor chooses to contest the claim of 
the assignee and is defeated. I rely on the Calcutta oases and on the 
reasoning of the Judges in Rajaidra Naraht Bagchi v Watson d: Co. 
One objection to the Madras and Allahabad cases is that after a Court 
has decided on a claim, it could not be said to be an “ actionable claim.” 
The word claim ” means the claim of the assignee. 

Babu Qolap Chunder Sircar, for the respondents : — The definition of 
an '* actionable claim ” in s. 130 is large enough to include an interest in 
immoveable property. The word “ discharged ” may also refer to immove- 
able property. In s. 137, the word “charge” is used ; a mortgage is a charge; 
the words of cl. Cc. s. 135, refer to immoveable property. Immoveable 
property has been held to be the subject of an actionable claim in Rajani- 
katith Nag Rai Chowdhuri v. Hari Mohan Gnma (8), in hala Jiigdeo 
Sakai V. Brij Behari Lai (9) and in Subbamnuxl v, Venkatarama (4). As 
to the case, Grish Chandra v. Kashisauri Debt (3), Mr. Justice Mitter 
reads the section “ the debtor would be discharged,” but the section 
does not say so. Section 135 lays [572] down that the eSect of a sale of 
an actionable claim is to limit the buyer's right, or to reduce the debt to 
the amount of the price given for it. Clause (d) of that section contem' 
plates a suit by the seller. 

Dr, Rash Bchari Ghose in reply. 

The following opinions were delivered by tbe Court (PtTRERAM, C.J., 
PRINSBP, Norris, O’Kinbaly and Ghose, JJ.) : — 


1894 

APRIL 9. 

Full 

Bench. 

21 c. BU 

(P.BJ. 


OPINIONS. 

Pbthbram, C.J. (Norris, J., concurring). — In bis plaint the plaint- 
iO states that tbe first defendant and the father of the second borrowed 
Rs. 1,260 from the third defendant on the 2Qd of Karbick 1287 at Re. 1-12 
a month’s interest ; that they gave a mortgage bond to secure the loan ; 
that he on tbe2ad Assar 1294 bought tbe claim from the mortgagee for 
Rs. 725, and that there was due on tbe bond at the time the suit was 
brought the sum of Rs. 5,610-9, but the plaintiff claims Rs. 2,500 only, in 
consequence, as be says, of the defendant’s inability to pay. 

The first and second defendants plead, amongst other things, that the 
money was nob borrowed, nor was the bond executed by the alleged bor- 
rowers, and that if it were so, the plaintiff did not pay Rs. 725 for the 
claim, and cannot get more than he may be found to have paid. 

The District Judge on appeal has found that the advance was made 
and the bond duly executed, but that the plaintiff paid Rs. 500 only upon 
the sale of the bond to him ; and he has given him a decree for that 
amount, with interest at 12 psr cent, from the date of his purchase and 
expenses incidental bo the purchase. He thought that what was bought 
by the p lainti ff was an “ aotionable claim” within s. 135 of the Transfer 

(1) 16 C. 436. (2) 18 C. 610^ (3) 13 0. 14fi 

(4)10 'M. 289i .V . (6) 11 M. 66.. (6) 13 M 22R 

(7) 13 M. 616. (8) 12 C. 470. (9, 12 0. W 
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of Property Act, and that the question was concluded by the decision of 
a Full Bench of the Madras Court in Nilakanta v. KHshnasami (1). 

The plaintiff appealed to this Court, and the case came before Prinsep 

and Hill, JJ., sitting as a Division Bench : they differed on the question 

whether what the plaintiff bought was an “ actionable claim” within the 
meaning of the section, and the special appeal was referred to a Bench of 
five Judges for decision [573] under s. 575 of the Civil Procedure Code, 
and they referred it to this Full Bench. 

Two questions of law have been argued before us, and in the view I 
take of the case, it will be necessary, in order to decide the appeal, for me 
to express an opinion upon each of them. 

The first is, whether the right to recover a loan secured by a mortgage 
of immoveable property is an ** actionable claim ” within the provisions 
of s. 135 of the Transfer of Property Act ; the second, whether if 
it is, debtors in the position of the defendants in the present case, 
who have not paid anything either before the suit, or pending the 
suit, but have on the contrary always, until the judgment of the 
Oo irt of appeal had been given against them on the point, alleged 
that the money was never borrowed at all, and that the bonds were 
forgeries, can now avail themselves of the provisions of s. 135, to 
decrease the amount of their liability to the plaintiff. On each 
point there are decisions in the Indian Courts. Those on the first 
point are as follows : Liala Jvd^eo Sftlini v. Srij Behati Lai (2l. In 
that case Mitter and Agnew, JJ., decided that the provisions of s. 131 
of the Transfer of Property Act apply to the assignment of a mortgage. 
Modun Mohun DuU v. Futtamnnissa (3l: Mitter and Grant, JJ., expressed 
the opinion, though it was unnecessary for the decision of the case, that 
8. 135 refers to claims for money of some kind, or the like, although the 
money claim may be a charge on immoveable property. Subbammdl v. 
Venkatarama (4): Collins, C.J.. and Parker, J., held that a claim by an 
assignee upon a mortgage deed was within the provisions of as. 131 and 
135. Rathnasamiv. Suhrama7iif/a(.5): Collins. C.J., and Ayyar, J., held 
that a claim on a mortgage-bond was within the provisions of 3- 136, 
and expressed the opinion that it was certainly within cl. (d) of 8. 135. 
Hakimunnissa v. Denonarain (6) : Straight and Brodhurst, JJ., 
that in a suit by the assignee of a mortgage security the defendants were 
[S74] entitled to the benefit of s. 135. Ramachandrav. Venhatarama (7): 
Ayyar and Shephard, JJ., allowed the defendant in a suit on a mortgage- 
bond the benefit of s. 135. These are the reported decisions on the first 
point to which we have been referred and they are all one way, so that it 
appears that until the present case do doubt has been expressed in any 
one of the Indian Courts that a right to recover a debt, although it is 
secured by a mortgage of immoveable property, is an ** actionable claico 
within the meaning of s. 135 of the Transfer of Property Act; and I ha« 
no hesitation in saying that I agres in the view which has been acted 
upon down to the present time. The claim is to recover a sum of money 
which had been lent by the assignor of the plaintiff to the defendant, pay* 
ment of which is secured by a mortgage: it is notan action to recover 
possession of the land, but recover the money by sale of the security an 
other property of the debtors, if the security is not suffioienli. This is a 
claim which can be enforced by action and in no other way. 


(1) 13 M. 226. 
(6) 11 M. 66. 


(2) 12 C. 505. 
(6) 13 A. 102 


(31 13 C. 297. 
(7) 13 M. 516. 


(4) 10 M. 889. 
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Seotiou 130 enaota thab u olaicn whiob the (Jivil Courba recognize as 
affording grounds for relief is actionable, and s. 137 and its illusbrabion 
which are found in bhe ohapber beaded “transfers of aotionablo claims" 
would seem to indicate that it was the express intention of tlte Legisla- 
ture to include debts secured by charges at all events in the provisions 
as to actionable claims. T tliink the words of the Act are so clear that it 
is impossible for the Court not to give effect to them by liolding that 
debts secured by mortgage are ' actionable claims" within the meaning 
of the whole chapter, and that such debtors are entitled to the benefits 
of 8. 136. 

It may be well to note that the definition of an " actionable claim 
in the Transfer of Property Act is intentionally wider than that to be 
found in sonoe other Codes. See the Anglo-Indian Codes by Mr. Wbibely 
Stokes, p. 813, Vol. I. 

The second question is one on wiiich the decisions of this Court 
are in conflict with those in Madras and Allahabad. The cases to which 
we have been referred are — Grisk Chandra, v. Kashisauri Debt (1), 
in which Mitter aod Grant, JJ., decidt-d that as the debtor, the defend- 
ant, did not pay or offer [575] the amount he was bound by s. 135 
to pay, the section did not apply, and the plaintiff, the assignee of 
the debt, was entitled to recover the full amount of the debt without re- 
ference to what he himself paid for it. Subbammal v. Venkatarama (2), 
in which Collins. C.J., and Parker, J.. followed Mitter and Grant, JJ.. and 
held that as the defendant bad not paid the assignee the amount he bad 
himself paid for the claim, the section did not apply, and the assignee 
was entitled to recover the whole of the debt. Jani Degam v. Jahangir 
Khan [3) : Straight and Tyrell. JJ.. dissented from these cases and held 
that in all cases the assignee was prevented by s. 135 from recovering 
more than he had paid. Khoshdeb Bzswns v. Satar Mondol (4), in which 
the Chief Justice and Tottenham, J.. followed Mitter and Grant, JJ., 
but added that in their opinion payment in the suit entitled the 
defendant to the benefit of s. 135, Hakimtinnissa v. Deonarain (5), 
in which Straight and Brodhurst, JJ., followed the case of Jani 
Begam v. Jahangir Khan (3), and again held that in all cases the 
assignee of a debt was precluded by the provisions of s. 135 from 
recovering more than the amount which he had himself paid for it. 
They expressly dissented from the two oases in the Calcutta Court. In 
Nilakanta v. Krishnasami (6), Collins, O.J., Parker. Shephard and Hand- 
lev, JJ., sitting in Full Beach dissented from the cases in the Calcutta 
Court, and agreed with the Allahabad Court that the assignee could only 
recover frona the debtor what be bad himself paid. Rajendra Navain 
Bagcht v. Watson <£ Go. (7), in which Prinsep and Baneriee, JJ.. followed 
the oases of Grish Chandra v. Kashisauri (1) and of Khoshdeb Bisioas v, 
Satar Mondol (4) and that of Subbammal v. Venkatarama (2), and differed 
from that of Jani Begam v. Jahangir Khan (3), but did not notice the 
Full Bench case of Nilakanta v. Krishnasami (6). 

I have never thought the point by any means clear, but after a good 
deal of consideration I have come to the conclusion that the decisions of this 
Court are right. The view of the section taken [5763 by the Madras and 
Allahabad Courts is that it creates an absolnte bar to an action brought 
by the assignee for anything beyond the amount paid by him with interest 

U) 18 O. 146. (3) 10 M. 289. (3) 9 A. 476. (4) 16 C, 436. 

(6) 13 A. 102. (6) 13 M. 235. (7) 18 0. 610. 
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and expenses in the same way in which s. 4 of the Limitation Act is a bar 
If the money sued for bad become due more than three years before tbe 
suit, and nothing bad happened to prevent the operation of tbe law of 
limitation. This Court, on the other hand, has held that the defendant 
may be discharged from all liability by payment before judgment of the 
smaller sum, but that if such payment is not made before the final judg- 
ment is given the assignee is entitled to judgment for the whole debt. 

I think that this Court has been right in holding that unless he has ful- 
filled tbe condition itnposed by the section and has paid the amount which 
the assignee paid, the debtor is not entitled to the benefit of the section. 
If it was the intencionof the Legislature to provide that in no case should 
a decree be made in favour oi the assignee of a claim for a sum larger 
than that whioli lie had himself paid for it, with interest and expenses, 
I am unable to understand why they did not use such words as those to 
be found in s. 4 of the Limitation Act, words which have a well-understood 
meaning and as to which there could be no doubt. It appears to me that 
when they decided to use the language which wa find in s. 135 of the 
Transfer of Property Act, they must have contemplated something differ- 
ent to the absolute bar which is created by the Limitation Act ; and as in 
this country at tlie time when the Transfer of Property Act was passed, it 
was the right of the assignee to recover from the debtor the whole of the 
debt without reference to what tbe assignee had himself paid for it, and 
as the effect of the enactment in s. 135 is to take from him an existing 
legal right, I think that we ought to be satisfied that the conditions, 
under which the debtor is entitled to say that that right has besn destroy- 
ed and his own debt partially extinguished, have been fulfilled by him, 
befoie we can say that he is entitled to tbe benefit of the section. I 
think that this Court has been right in holding that nothing short of 
payment of the amount which the assignee paid with interest and 
expenses before final judgment will operate to discharge the debtor under 
the section. It is strongly contended thatit cannot be that the assignee can 
[S77J obtain a decree lor the whole amount unless tbe debtor has paid the 
smaller amount, because it is said that tbe debtor h.i-« no means of know- 
ing what the assignee has paid for the debt, and that to deprive him, the 
debtor, of the means of putting the purchaser to proof in an action for the 
debt of what he paid for it, is in fact to deprive him of the benefit of the 
section altogether. I do not think that this is the case. In the case of 
Khoshdeb Bisxuas v. Satar Mondol (1), I expressed the opinion that pay- 
ment in the suit would entitle tbe debtor to the benefit of the soetion, and 
if I was right in that opinion, I can see no reason why, when in an action 
by the assignee of a debt, the question is not whether tbe debt was ever 
incurred at all, but what was tbe amount which was paid for it, that ques- 
tion should not be tried in some way which would enable the defendant 
to deposit the amount when found with interest and expenses in Court 
under s. 376 of tbe Civil Procedure Code before final judgment was given 
in the suit : and as in all cases in this country the costs of litigation are 
in the discretion of the Court, there is no danger of injustice being done 
by their falling on any one but the party in the wrong. 

I think that the claim in this suit is an “actionable claim” within the 
meaning of the Transfer of Property Act, but that as the defendant did not 
pay the amount paid by tbe plaintiff for the claim with interest and 


(1) 16 C. 436. 
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■expenses bofore judguaoDt, but disputed the claim throughout, the plaintiff 
is entitled to judgmont for the whole of his claim. 

Id tho result I think that the appeal should bo allowed and that tho 
plaintiff should have judgmont for a sum not excsediog Ks. 2. <000 and cost 
in all Courts. 

The decree will be drawn up in accordance wich s. 88 of tho Transfer 
of Property Act for Ks. 1,100 in addition to the amount given by the Court 
below, with costs in this Court with inoerest at 6 per cent, to date of this 
decree. 

PRINSEP, .T. — It’is with much reluctance that 1 find myself unable to 
oonour with my learned colleagues that a mortgage'debt is an “ actionable 
claim, coming within s. 135 in the event of tho transfer by assignment of 
tbo rights and liabilities of the mortgage on payment of a sum lees than the 
full amount due. 

[878] A debt is no doubt an actionable claim and is expressly dealt 
with by Chapter VIII of the Transfer of Property Act which is entitled 
** of transfers of actionable claims.” A mortgage is dedned by s. 58 to bo 
“tho transfer of an interest in specific immoveable property for the pur- 
pose of securing the payment of money advanced or to be advanced by • 
way of loan, an existing or future debt, or the performance of an engage- 
ment which may give rise to a pecuniary liability,” and s. 8 declares that 
“ unless a different intention is expressed or necessarily implied, a trans- 
fer of property passes forthwith to the transferee all the interest which 
the transferor is then capable of passing in the property and in the legal 
incidents thereof. Such inoideots include, where the prooerty is a debt or 
other actionable claim, the securities therefor (except where they are also 
for other debts or claims not transferred to the transferee) but not arrears 
of interest accrued before the transfer.” 

It would therefore seem that where a debt is secured by the mortgage 
of specific immoveable property, the transfer by sale of the right to 
recover the money payable carries witli it tho right to recover it by fore- 
closure or sale as sot out in the mortgage bond, but in respect of interest 
only so much as may bo due before tho transfer, unless a different in- • 
tention is expressed or necessarily implied,” that is unless the terms of 
the transfer should convey expressly or by implication all rights to 
recover such iotorest. But Chapter IV, I think, professes to deal exhaus- 
tively with “ mortgages of immoveable property and charges.” It describes 
the rights and liabilities of both mortgagor and mortgagee, and it provides 
a procedure for foreclosure and sale as well as for redemption and other 
matters relating to this subject. 

Section 83 declares that “at any time after the principal money 
has become payable, and before a suit for the redemption of the mortgaged 
money is barrel, the mortgagor or any other person entitled to institute 
such suit may deposit in any Court in which he might have instituted- 
euoh suit, to the account of the mortgagee, the amount remaining due on 
the mortgage.” 

Section 91 and the following sections provide for a redemption of a 
mortgage and set out the procedure in a suit for redemption by which an 
account is to be taken and tbe money due to be [579] determined, ' 
and it provides also that a date shall then be fixed for payment, declaring 
the result of payment within that time or default. 

On the other hand, provision is also made for enforcing tbe rights of 
a. mortgagee by foreclosure or sale on default of payment within tbe time 
specified in tbe mortgage bond, and a kfmilar course is tO be taken, by tha. 
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Court to determine bbe amount due and to fix a time for payment on default 
of which in a suit for foreclosure the mortgagor’s right to redeem is barred 
and possessioh is given to the mortgagee while in a suit for sale the 
property is to be sold. 

But it is contended that when an actionable claim, that is a mortgage- i 
debt, is sold by a mortgagee, the mortgagor is nob bound to pay the entire 
amount due, but is “ wholly discharged ” by paying a smaller sum bo the 
buyer, being the price paid by him to the mortgagee, together with incident- 
al expenses of that sale with interest on the price from the day that the 
buyer paid it, and this it is said is the effect of s. 135. Still a mortgagor 
would nob be" wholly discharged” if there was something still due to the 
mortgagee, such as interest which may have accrued before the date of 
transfer and not transferred expressly or by necessary implication. This 
IS especially provided for by s. 8, which must be read with s. 135. whether 
a mortgage-debt be or be not an actionable claim within the latter section. 
Section 135, however, professes wholly to discharge a debtor, and it 
would not do so in such a case. It is therefore difficult to understand 
how this section can be applied to all suits for foreclosure or sale. It may 
be said that it is intended wholly to discharge the mortgagor only in re- 
spect of his debt to the transferee mortgagee, and that his liabilities in re- 
spect to the original mortgagee may still exist so as to form the subject of 
an order under s. 86 in a suit for foreclosure or under s. 88 in a suit for 
sale. It seems to me that this is not the proper construction of this 
section, which was wholly to discharge the debtor of bis debt or action- 
able claim, and nob to discharge him only of a portion of that debt, and it 
would, in my opinion, be altogether inconsistent with the character 
of a mortgage-debt and the law for foreclosure and sale that such 
a debt should be so divided. To do so would have the effect of 
[5803 entirely altering the form of the order which is to be passed in a 
suit for foreclosure under s. 86 or for sale under s. 88. This seems to 
show that the Legislature did not intend to bring a mortgage-debt within 
the terms of Chapter VIII. The object of the Legislature by the eoack* 
ment of a special chapter containing a special procedure for the recovery 
of money due on mortgages of immoveable property was to make a 
simple law dealing exhaustively with this subject and to provide once for 
all, in one chapter of the Act, for all matters relating to the mortgages of 
immoveable prbperby. To introduce other matters, such as that now under 
consideration, would altogether defeat this object, for it would only tend 
to obscure what was otherwise clearly expressed. A mortgage debt 
seems to me to stand on different grounds from an ordinary and unsecured 
debt, and I am inclined to think that s. 135 was intended to apply only 
to such simple debts. Another difficulty occurs to me. As I understand 
the law it is only by payment of a mortgage-debt either out of Court 
or after an order for payment in a suit for foreclosure or sale or by a suit 
for redemption that a mortgagor can obtain a discharge so as to 
extinguish the security or the interest in his immoveable property which 
the mortgage has created in favour of another. A portion of Chapter IV 
of the Transfen of Property Act deals with suits for redemption. Could 
a mortgagor bring such a suit against the purchaser of the rights of a 
mortgagee and in it obtain relief by payment of a sum smaller than that 
actually due on the mortgage ? It seems to me that s. 92 and the follow- 
ing sections, which deal with suits for redemption, cannot be made appU" 
cable to a suit for redemption by a mortgagor olaiming relief under a. 13". 
The diffioufby is further increased in all these matters if s. 135 is to be 
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applied bo whab ia termed an Englisli jnortgagd. Ib is for these and other 
reasons which I need not specify that after a long and careful considera- 
tion I find myself unable to agree witli my learned colleagues as regards 
what is said to have been the object of legislation in Chapter VIII, vis., 
to stop trafficking in litigativ'jn whicli is unfortunately so prevalent in this 
country. I confess that I feel, too. tliat this object has failed to reach an 
important class of oases in which no relief would be possible. Take for 
instance the purchase of what is familiarly termed the dena. [8813 powna 
of abrading business or outstanding debts for a comparatively small sum. 
No individual debtor would be able to obtain any relief under s. 135, for he 
would be unable to show that his particular debt was bought for a lesser 
sum, though in the aggregate the amount paid by the transferee would be 
much less than that claimed by the transferor from bis debtors. The 
speculator would thus be beyond the law, and the law would be defeated in 
a case which shows in exaggeration the evils which it is desired to avert. 

It is also inconceivable, too, that the Legislature should have intended 
that the pleader of any Court should be incapable of obtaining the assign- 
ment of a mortgage of immoveable property situated within the local 
jurisdiotion of the Court with which he is connected, though he is certainly 
nob debarred from taking the original mortgage. ^ 

This, however, would be the eCiect of s. 136 if it be applied to a 
mortgage debt. It has bean suggested that, as the illustration to s. 137 ic- 
fers to a debenture which is a charge, and Chapter IV deals with mortgages 
of immoveable property and charges, therefore as a debenture is an action- 
able claim,” a mortgage is one also, and any difficulty regarding the 
application of Cbapter IV disappears. The illustration to s. 137 is, 
I think, unfortunate if it be inteuded to include a debenture as an action- 
able claim” coming within the other sections of Chapter VIII. I cannot 
understand how s. 135 could be applied to a debenture, or how when the 
credit of a company was low, and the debentures were saleaVde and sold 
below par. the company could redeem them at any time most convenient 
to it by paying onlv the price paid for them by holders. 

I hope that by the doubts which I have expressed regarding tbepre- 
sent state of the law. I may succeed in drawing atbeotion to this subject 

so as to set it at rest. . .. .• ■ i i • 

Being therefore, of opinion that this is not an actionable claim, 

I would set aside the judgments of the Lower Courts and decree the suit, 
as both Courts have found that the full amount claimed was due under 
the mortgage executed by the defendants. But as I am overruled on this 
part of the case, it becomes my duty to consider the second point which 
has been referred for the [582] opinion of this Full Bench. This is. taking 
it that the morbgago debt which has been transferred to the plaintiff by 
purchase from the mortgagee is an actionable claim ” to be dealt with 
under Chap. VI II. are the defendants entitled to any relief under s. 135, 
and if so, what order should be passed to determine this ? 

We are met by conflicting judgments of this Court on the one side, 
and those of the Allahabad and Madras High Courts on the other, regard- 
ing the construction of s. 135 [and especially proviso (d)J of the Transfer 
of Property Act. On the one band ib is contended that the plaintiff can 
obtain only the price paid by him and incidental expenses of the sale, to- 
gether with interest on the price from the day on which be paid ib. On 
the other hand, ib is contended that the defendants have lost any claim to 
such relief by contesting the suit, and that at any rate they are bound to 
pay thfl full amount, and can obtain relief only by paying at once the 
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lesser sum, an3 bhafc fclje proper decree should be for the full amount of 
tbe mortgage debt. 

It is stated that, the defendants having denied not only the assign- 
ment but the mortgage debt, they are under s. 135 id) deprived of the bone- 
fit of that section. As authorities for this the following cases have been 
Q\tQd\~ Grish Chandra v. Kashisauri Dehi.{l), Koskdeh Biswas v. Satar 
Mondol\%, and Ratknasaof.i v. Subramanya iZ). It may, however, be 
mentioned that this last case has been overruled by a Full Bench of the 
Madras High Court in Nilakanta v. Krishnasami (4), and in support of 
this view there is also JaniBegam y. Jahangir Khan{6). I find that I am 
in some measure committed as one of the Judges who decided Baiendro 
Uarain Bagchi v. Watson d Co. f6). 

On full consideration I am of opinion that the view taken by the 
Full Bench of the Madras High Court and by a Division Bench of tbe 
Allahabad High Court in the cases last mentioned is correct, and that 
s. 135 refers only to tbe state of things at the time of tbe transfer 
of an actionable claim. It is not the conduct of the defendant debtor 
which would deprive him [583] of relief under s. 135. The object 
contemplated by the Legislature seems to have been to discourage specu- 
lative purchases in matters which were uncertain and might be made the 
subject of litigation, and to do so it enabled a debtor to obtain relief by 
putting such a person in the same position as he would have been before 
the purchase of the actionable claim and to deprive him of any advantage 
from it. Where the amount of the debt is certain either by an order of 
the Court affirming the claim, or made clear by evidence, and is ready for 
judgment, a transfer is not open to such an objection, and therefore is not 
in my view of the law discountenanced. It is no longer a speculative 
claim and can be properly made the subject of a conveyance to a third 
party. 

I agree with Collins, G.J., in the Full Bench case of Nilakanta v. 
Krishnasami (4), chat 'a defendant has a right to put the purchaser of an 
actionable claim sued on to the proof of his claim, and also to coutend that 
at all events he cannot recover more than the sum be purchased it for, 
together with interest and expenses. The debtor is to be wholly discharged 
by paying to the buyer the price given for such claim and incidental 
expenses of tbe sale with interest. If tbe debtor is wholly discharged 
in law by payment of a certain sum, it seems to follow that the 
creditor is only entitled to recover that sum," or as Shephard, J., puts it 
in tbe same case, when a man is said to be discharged from liability 
by payment of a certain sum, it is ordioarily meant that the liability 
is limited to that sum, and that no greater sum can be recovered by suit. 
Tbe sum by payment of which a debtor is discharged is ordinarily the 
sum for which his creditor can obtain judgment. How can it possibly be 
said that the claim of the assignee is less meritorious because the debtor 
finds it expedient to satisfy it without dispute ? The fact that tbe debtor 
admits the claim would rather go to show that the transaction between 
the assignor and assignee was not of a speculative character." I 
referred to the case of Rajendra Narain Bagchi v. Watson & Co. (6) to 
which I was a party. The case of the Madras High Court just referred to 
was not cited to us, and on further consideration I am of opinion that we 
went too far, aad that the construction put by the Madras High Court 

(1) 13 C. 145. (2) 15 C. 436. <3) 11 M. 66. 

(4; 13 M. 225. (5) 9 A. 476. , (6)160.610, ^ 
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I88«] oa s. 135, ol. {J) is oorroc>'<, tliati is, bbat ib rofofs bo n, stiico of tiiin»^s 
exUtiDg ab the bims of tliD assigmninb and nob ab blio timo of tho onforco- 
moot of payinent of bho debt. 

Foi' bbssd L'oasons 1 am of opinion bhab, takiaq bho subjocb^mabtor of 
this salt bo bo an “ aotionablo olaim," the phiiatitr is nob entiiblod to 
rooover m)rj than bho satn piid by hei* to tlio mortgai’oo with inoi<lontal 
espeases of the sale anl inburosb from the 3 ito of pivineut of the prioa to 
the mort^gvgor, an 1 tliat blie suit stioulci bo remandod bo ascorbain tho 
amount so due. Tao amount b )iiig ist srmiued, an order should bo passed 
for payment in tho term-? of s HS of the Transfer of Property Aot. By 
expressing my opinion on biiis sojo id p)iut aud stating the form of the 
order whioh should bo n issed if cli it view of the law be aoceote 1, it must 
not be supposed tliat I liold that a mortgage-debt is an aotionablo claim 
within Chapter VIII. 

O’KinbaLiY, J. — In this case the plaintiff sued upon a bond, executed 
by the defendant No. 1 and the father of defendant No. 2, in favour 
of defendant No. 3, who had sold it to him for a consideration of Rs. 725. 

He claimed Rs. 2,500 which, he said, were due to him, according bo 
the terms of the bond. 

Amongst the many defences raised, there was one relating to the 
Transfer of Property Act. It was stated, though without referring to 
3. 135 of that Act, that the plaiubiff was not entitled to anything more 
than the amount he had actually paid upon the bond. That defence 
prevailed in bo'..h the lower Gjur&s ; bub at the hearing of the Second 
Appeal bsfore a Divisional Bench of this Court, the learned Judges differed 
in opiuioa, — oue holding that the transferee’s mortgage was subject to the 
limitation enacted by s. 135 of the Transfer of Property Act, the other 
holding that Chapter VIII of that Act had no application to the transac- 
tion at all. In this conffiob of opinion between the learned Judges an 
appeal was preferred bo a Divisional Bench of this Court, and the Judges 
of it have referred the matter for dscisicn bo this Fail Bench. 

Under s. 130 of the Transfer of Property Act an “actionable claim” 
is defined bo be “a claim which bho Civil Courts [585] recognise 
as affording grounds for relief is actionable, whether a suit for its enforce- 
ment is, or is nob, actually ponding, or likely to become necessary,” or, in 
other words, a claim which will supnort an action. This use of the word 
“ acbiouablo” is referred to by Dr. Murray in his excellent dictionary, and 
he supports it bv two extracts from standard law publications. In my 
•opinion this definition governs Chap. VIII, and every section of this 
chapter must be interpreted subieoi bo, and in accordance with, it, and if 
this be so, it is clear that no claim which has not so far ripaned as bo give 
a cause ol action at the time of transfer is an “actionable claim.” For 
example. I think a claim, based on a void agreement, or for a sum of 
money not due. is not aocionable. In neither case would the claim afford 
.any ground for relief in our Courts. 

Sections 131 to 134 declare the procedure necessary to be followed in 
transferring a special class of actionable claims, namely, debts and 
'beneficial interest in moveable property. 

In 8. 135 wa find a second time the words “actionable olaim” in 
Chap. VIII. Taey again appear in s. 136, which declares the incapa- 
•ciby of officers connected with any Court of Justice to buy any “ actionable 
•claim” falling under the jurisdiction of the Court in which they exercise 

their functions. 
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A claim may generally be defined to be the assertion and demand 
of recognition of an alleged right or title. It would therefore appear 
that the definition of “actionable claim ” in s. 130 recognizes all claima 
m regard to property moveable or immoveable which would be recognized 
in our Courts, and on which the claimant could obtain relief. Section 
136 leads to the same conclusion. The obvious evil to be met with in 
that section is the evil arising from Judges or Officers of a Court buying 
up claims witb which they may come into contact in their official capacity. 
This evil does not depend upon the nature of the claim, or on the subject- 
matter of it. I can see no difference between the impropriety of a Judge 
obtaining the assignment of a bond for a thousand rupees which could 
then form the basis of a claim in his Court, and buying up a claim to 
immoveable property of the same value, within his jurisdiction. I am, 
therefore, unable to perceive any ambiguity in the definition of s. 13o) 
and I think that the term actionable claim ” must at least cover 
every claim for [5863 which an action would lie in our Courts. This- 
definition clearly covers the present case where the debt had fallen due 
and an action for its recovery could have been brought before assignment. 

It is apparent from s. 6 of the Transfer of Property Act, when 
read with s. 8, that actionable claims constitute property, and that subject 
to the limitation laid down by s. 6, and under the provisions of 8. 8 and 
Chap. VIII, all actionable claims are transferable. Section 136 deolarea 
that when an actionable claim is sold, the person against whom it is 
made is wholly discharged by paying bo the buyer the price and incident- 
al expenses of the sale, with interest on the price from the day that the 
buyer paid it. It has been argued at the Bar that the right of the obligee 
is much higher. It has been said that the buyer is nob entitled to get a 
decree for any amount larger than the price, incidental expenses, and 
interest. lam unable to acquiesce in this argument. The right of the 
plaintiff to recover is one thing, the right of the obligee to discharge the 
claim by a voluntary payment is another. Both the persons possessing 
the rights and the rights themselves are distinct and ordinarily bear no- 
relation to each other. 

In the same section four cases are stated to which the rule laid down 
in the first paragraph of s. 135 does not apply ; and the obligee is subject 
to the terms of the original obligation. It has been argued that in accord- 
ance with the decision in the case of Rajendra Narain Bagchi v. Watson 
Co. and other decisions of this Court, cl. (d) of s. 135 does nob apply 
to the case in which a debtor denies the existence of the claim altogebherr 
or where the purchaser of the claim has obtained judgment for it before 
payment of the amount due under this section is made or tendered. These’ 
decisions have, however, been dissented from by the High Courts of 
Allahabad and Madras. I concur in the view adopted by these Courts* 

I think that cl. id), a, 135, refers, as the language implies, to circum- 
stances arising before the transfer of the actionable claim. Admibts^lly 
els. (a), (6) and (c) refer to circumstances coming into existence at the 
time of transfer, and cl. (d) reads as if the conditions mentioned iu 
had happened before the transfer. Moreover in this case no judgmeo^ 
has been given for the claim. [587] The conclusion at which I have arrived 
is that the claim in this suit is an actionable claim, that the plaintiff >9 
subject to the limitation provided in the first part of s. 135, aod canno 
claim the benefit of ol. (d). At the same time I am unable to supp®^ ^ 
the decree of the Lower Court which ouly gives the plaintiff the purchase* 
money, &e., leaving him to realise that amount as best he can by process’ 
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of exeoation. 1 would set it aside and instead direct that a decree be 
given that if the defendant pays, within a time fixed by the Court, the 
same mentioned in s. 135 of the Transfer of Property Act, the claim shall 
be discharged ; if not. that the usual mortgage decree be given for such 
portion of the claim as may be found due and has not been abandoned. 

GHOSE, J. — I agree with the Chief Justice in the conclusion he has 
arrived at upon both the questions that have been discussed before us. 

As to the question whether the claim in this case in an “ actionable 
claim” within the meaning of s. 135 of the Transfer of Property Act, 
I am of oninion that it is. A claim like this is really one to 
recover money, and notwithstanding that it may be enforced by sale of the 
properties mortgaged as collateral security, it is, I think, nevertheless an 
actionable claim” as defined by s. 130. The definition seems to me to be 
wide enough to comprehend a claim to recover a debt secured by a mort* 
gage of immoveable property : and this would appear to be clear from 
para. 5 of s. 8 of the Act wnera, with referanca to what passes under 
a transfer of property, the Legislature has used these words : and where 
the property is a debt or other actionable claim, the securities therefor, 

&o. All the reported oases decided by the different High Courts which 
have been brought to our notice have taken but one and the same view, 
and the question therefore seems to me to be concluded by authority. 

As regards the other questioc raised in this case, and which has been 
specially referred to the Full Bench, I am disposed to agree with the 
view that has been adopted in this Court in the cases referred to by the 
Chief Justice. It seems to me, reading the several parts of s. 135 together, 
that the payment contemplated in the first paragraph of that section 
is a payment at [588] some time or other before judgment “ affirming the 
claim,”' and before “ the claim has bean made clear by evidence and is 
ready for judgment,” as mentioned in cl. (d) of the section. I do not 
think that the Legislature could have intended that, where the defendant 
contests the truth of the assignee’s claim, and does not pay or offer to pay 
before judgment the amount of the consideration that the assignee paid, 
he, the defendant, may yet get a discharge by paying simply the considera- 
tion for the assignment and the costs. And I do not quite see why the 
cl. (d) of s. 135 should be held to apply only to a case where the assign- 
ment is made after decree has been pronounced in favour of the original 
holder of the bond. If the Legislature had so intended, nothing could 
have been easier than for them to adopt the same phraseology in cl. (d) 
which they followed in the preceding clauses of s. 135, viz., they might 
have said, ” When it is made subsequent to the judgment of a competent 
Court affirming the claim,” etc., etc. 

Appeal allowed. 
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CRIMINAL REVISION* 


Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 


BaSUMOTI ADHIKABINI {Petitioner) v. BuDRAM KaLITA 
{Opposite-party).'*' [iSth December, 1893.] 

Parda nashin.lady—Attendance of parda-nashin^-Warrant case^lsswof summons-^ 
Criminal Procedure Code, 1882, ss. 204, 206— ‘Discretion of Court. 

In a warrant case, the accused being a parda-nashin, the Magistrate can 
dispense with her attendance under s. 205 of the Criminal Procedure Code if he 
issues a summons in the first instance, and this he has a discretion to do under 
s. 204. 


Criminal 

Revision. 

21 C. 388. 


[R.. 8 Cr. L.J. 454 = 20 P.W.B. (1908) Cr.; 19 P.R. (1903) Cr. = 168 P.L.R. 1903.] 

[589] The facts were as follows : — 

The complaioant brought a charge against Basumobi Adbikarini under 
s. 500 of the Penal Code. The charge was dismissed by the Deputy 
Magistrate of Goalpara on the 14bh of March 1893. The case having been 
remanded by tbo Judge of the Assam Valley Districts was again dismissed 
on the 13th May 1893. The case was a second time remanded, and on 
the 22ad of August 1893 the Deputy Magistrate issued a summons ou the 
accused, who was a parda-nasliin woman. The accused then applied to be 
allowed to apnaar by agent and to have the proceedings set aside, on the 
ground that they had been instituted by a person who under the law could 
not institute such a charge. The apnlioation was rejected on the Slst of 
October 1893. The accused being dissatisfied with the Judge’s decision, 
petitioned the High Court for revision of the Judge’s order. 

On the anplicatioD for the rule being made — 

Mr. H. E. Mendies appeared for the petitioner, and referred to the 
decisions of the lower Court, and to tho terms of ss. 204 and 205 of the 
Criminal Procedure Code. 

The judgment of the Court (Prinsep and Ameer Ali, JJ.) was as 
follows : — 

JUDGMENT. 


This is an application complaining of an order passed by the Extra 
Assistant Magistrate of Goalpara. refusing to dispense with the personal 
attendance of a parda-nashin woman who has been charged with defama- 
tion. The Magistrate seems to think that, under the law, he has no such 
power, and the terms of his order leave it doubtful whether, if be held that 
he has such power, he would not have exercised it. It seems to us that 
the Magistrate has taken an erroneous view of the law in this respect, and 
that he is competent to dispense with the personal attendance of the lady 
under the provisions ofs. 205, Code of Criminal Procedure. The offence, no 
doubt, is a warrant case, but under s. 204. a Magistrate can exercise bis 
discretion in such a case and issue a summons instead of a warrant. Id 
the present case the Magistrate apparently did exercise such discretion. 
Section 205 declares that, whenever a Magistrate issues a summons, he 
may, if he sees reason so to do, dispense with the personal [ 590 ] attend- 
ance of the accused and permit him to appear by his pl eader. The 

" Criminal Revision No. 764 of 1693, against the order passed by (J. Godfrey* 
Esq., Judge of the Assam Valley Districts, dated 31st October 1893, affirming theorfer 
of Babu Faroaucam Khand, Extra Assistant Commissioner of Goalpara, dated tbeSoW 
September 1893. 
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applioAtion of this sootioii is oot lituito^i to suinmood oasos, liut to imy 
oaae io whioh a Magistrate may issue a summons. Section 205 conse- 
queobly applies to a case of this dosoription. Wifcli the expression of this 
opinioD as to the law, we leave it to the Magistrate to exercise such 
disoretioQ as he thinks ht and proper. 

0. s. 


21 C. 590 (P.C.)=21 I. A. 47 = 6 Sar. P C.J 423 

PHIVY COUNCIL. 

PrESKNT : 

Lords Hohhousc and Shand nud Sir i?. Conch. 

[Oil appeal from the Court of the. Judicial Goniniissioni'r. Central 

Provinces.] 


Makund Ram Sukae, {Plaintiff) v. Sadk^ Ram SUKAn 
{Defendant). [23rd and 24th November, 1893 
and 27tb January, 1894.] 

Ar6i<ration— Submissiort to arbitration— ‘Airard not disposing of rtii the matters referred 
— Finality of award— Validity of award— Consent of parties. 

The ground for holding ao award to be invalid on account of its uot, disposing 
of all the matters referred appears to bo that there is an implied couditioo in the 
submission of the parties to the arbitration that the award shall dispose of all. 
This condition may be waived by the consent of the parties before the arbitrators. 

The partition of joint estate, consisting of diSereot properties, having been 
submitted to arbitration, and the parties agreeing to a division being made by 
steps, and that each division should be final, without any condition that the 
award should not be final while part remained undivided : Held, in a suit brought 
by one of the parties for partition of the whole estate, after such a division of 
part, that, although oases cited as to the invalidity of an incomplete award, 
might have been applicable bad the arbritrators awarded as to only part of the 
property of their own authority, and without that of the parties, it was competent 
to the latter to agree before the arbitrators to the division being made as it had 
been ; and that here the partition, as to the property divided, was final. Only a 
decree for the partition of the undivided residue could be made. 

[R.. U O.L.J. 183 (209) = U Tnd. Gas. 481] 

Appeal from a decree C16bh July 1888) of the Judicial Commissioner, 
in part affirming and in part modifying a decree (28th August 1887) of the 
Commissioner, Nerbudda, which decree affirmed, with modifications, after 
two remands and intermediate [591] oroceedings, a decree (18th September 
1878) of the Baputy Commissioner, Nimar. 

The question here raised was as to the effect of an award of the 3rd 
September 1874, made by arbitrators appointed by two brothers to make 
partition between them of all tbe ancestral and other estate held by them 
jointly, that award not having divided all tbe joint property. Tbe award 
of 1874 was not filed under s. 327, Act VIII of 1859, then in force. The 
Deputy Commissioner, Nimar, refused, on tbe ground of the award 
having been iocomolete, to order this award to be filed, on an application 
made in January 1875 by one of the two brothers, Tulsi Ram. father of 
Saliq Ram, now respondent. Division of part of the joint family proper- 
ty belonging to the two brothers was made ; but Makund Ram, tbo other 
brother, declining to abide by the award, brought this suit against his 
brother Tulsi Bam for partition of the whole joint estate, valuing it at more 
than thirteen lakhs. Tulsi Ram died in 1885, his son Saliq, thenceforth, 
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1894 representing him. The plaint alleged that the dispute was about the un* 
Jan. 27. divided property remaining “ in their respective wrongful possessions,” 

and that the award being incomplete was inoperative. The defence of Tulsi 

Privy Ram was that partition could only be claimed of that part of the joint 
CounciIj. estate which had not bean already divided by the award, and be set forth 

in separate schedules the divided and the undivided property. The only 

21 C 590 material to this report, were whether the award was valid, and to 

(P.C.) = vvhat extent ; and whether the property in the defendant’s possession under 
21 1. A. 47= the award belonged to him. On the 18th September 1878 the Deputy 
6 Bar. P.C J. Commissioner, Nimar, found these issues in favour of the defendant, and 

he decreed division of the property not yet divided, dismissing the ohim 
as to the other. On the 2Qd September 1879 the Appellate Court, the 
Commissioner, Jabalpur, remanded the suit. Intermediate proceedings, 
which need nos be specified, lasted till the 15th October 1883, 
when the Deputy Commissioner, Hosbangabad, issued a commission 
to Narain Seth, one of the origin-il arbitrators, who filed lists setting 
forth a division of the property still undivided. On return after remand, 
on the 1st May 1884, the decree of the first Court was upheld by the 
Court above, the Commissioner, Nerbudda. On appeal to the Judicial 
[592] Commissioner the suit was again, on the 17th August 1885, 
remanded. Upon this a decision was given by the same Commissioner 
on the 22nd April 1886 dealing with all the questions of fact as to 
Makund’s freedom of action, and as to the conduct of the arbitrators, and 
directing the lower Court to appoint fresh Oomnoissioners, who should 
take up the report of the loth October 1883 as the basis of their enquiry, 
and themselves report upon it. This report was made on the 25th June 
18S7. supporting the conclusions of the former in most particulars. On the 
19th August 1887, the ultimate decree of the Nerbudda Court upheld the 
award of the 3rd September 1874. and decreed that the residue of the 
property should be divided in accordance with the report of the 25bh Jqm 
1887, except as regarded three villages. These three were to he allotted 
to Makund, and the defendant Saliq Rim, in lieu of his share thereof, wm 
to receive Rs. 24,000, each party to pay their own costs. Oo the 16th 
.July 1888, the Judicial Commissioner gave judgment as follows, on the 
.point to which this appeal mainly related, viz., whether the award of 
1874, though incomplete, was valid, or was invalid, for want oi finality 
“ The arbitrators are to make an equal partition, that is really wna 
the direction is, and there is no special provision as to how the partition 
is to be made, whether by actual metes and bounds, or in what way. In t e 
case of Gajapathi Badhika v. Gajnpaihi Nilamani (1) it 'was ' 
A document of this character between natives should not be constru 
‘'narrowly by a strict interpretation of the literal meaning of the wor 9 . 
“Its object and general snirit are the best keys to the interpretation n 
“language probably not very carefully studied.” This principle abou , 
think, be applied in the present case. What the parties wanted 

have a partition made in the manner most suitable under the 

iirtioac f.Krt arhitrators divided by ao 


I do not think they intended that, uolcss the arbitrators 
metes and bounds every plot of ground, or divided in specie all the m' 
laneous property, the award should be invalid. The award is, hitrft- 

complete ; but, except as regards the bonds and securities which the ^ 
tors were not allowed to divide, and the property which was 
to them for division, it was just such a partition as the parties p 


(1) 13 M.I.A. 509=6 B.I 1 .R. a02, 

ao2ft 
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would have made foi* thomsolvos. Moreover, aooordirig bo Unasoll (p.267) 
the rule ori>iinalty wa'<, ttint. unless there wag an oxprega oondibion that 
the award be luade of and couooruin-.^ the premisoe, an award rospoctins 
one matter sabmittod was good, provide! that it was not neoessarv, 
to make the award jnsr., that tlio other matters should also have 
|j593J boon deotded. Tne modern rule is, ho says, that “ an oxpioss con- 
dition is not recinirod; hut tlu> question in all cases to be decided is wh 0 t.h»'r 
the terms of the submission slmw that the parties moan every point in 
dispute to be decided by the arbitrators. . . . As it is not ordinarily 

the intent of the parties that some matters only should bo determined, 
and that; they should be at liberty to go to law for the rest, it follows that 
the arbitrator is generally hound to make a Hu il decision upon all the 
matters referred to him, in order tha^ his award as to any should be 
effectual." This principle was toUowodin a Bombay case, Dandekar v. 
Dandekars (1) referred to by the learned counsel. But I tliink the rule 
should be applied liberally in a case like the present, regard being had to 
the way in which Hindu families themselves partition property, absolutely 
dividiug soma of it. and leaving a part undivided to suit their convenience. 

. . Russell goes on to say that if there be a clause empowering the 

arbitrator to make one or more awards at his discretion, the Courts, unless 
there be something repugnant to such a view, will hold that the arbitrator 
may make a valid and final award on one matter only, for the parties do 
not make it a condition to the validity of his decision on one subject that 
all matters should be disposed of by him {see also Lewis v. RossUer (2), 
per Bramwell, B ). If. then, in the present case there had been a clause em- 
powering the arbitrator to make one or more awards at his discretion, the 
award would have been undoubtedly valid. As I understand the rule as to 
want of finality rendering an award invalid, it is based on the wording of the 
submission especially, and on what may reasonably be taken to be the 
intention of the parties, because the submission alone invests the arbitrator 
with authorir.y, defines bis duties, and is the foundation of bis proceedings. 
Therefore I do not think it woul«l be right to apply the English rule 
strictly in an Indian case, where the submission to arbitration is nob 
written by one who is conversant with the law ; but I would rather look 
to what was the probable intention of the parties, and wbat the justice 
of the case requires. I can see no injustice Co either party in upholding 
the award in so far as it actually effects a partition. The cash and ornaments, 
tbeBhonas house, the 26 villages in the Harda tahsil, and the houses in 
Harda, properly formed subjects for a separate partition. The parties had 
quarrelled and wished to separate, and they appointed a panchayat bo 
divide their family property. If the panenayai succeeded in dividing the 
whole of the property, that would of course be most satisfactory ; bub, 
considering the nature of the property, I think that the parties could hardly 
have expecced this, and that they must have contemplated that the award 
of the arbitrators would be valid as regards the property divided, even 
though the whole was not divided. As regards the property which was not 
brought to the notice of the arbitrators, the failure to divide it cannot be 
held to vitiate the award. If a question is not brought before an arbitrator 
for decision, the fact that he does nob decide the question does not detract 
from the finality of his award. Thao the bonds and securities could nob be 
[594] divided because Makund Ram locked them up, and it is nob for him 
to object to the award because it does not divide these bonds. Of the rest 
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of the property, what was left uodivided without satisfactory reasons is, I 
have shown, property of little importaoce. I would notice also that as a 
great part of the property consisted of revenue-paying estates, complete 
partition of which could only be eh'ected by the Collector, the parties ooold 
not have contemplated that the arbitrators would nacessarily be able to 
make an absolute complete partition. 

“For these reasons I am of opinion that the award cannot be set aside 
on the ground that it was not final.” 

On an appeal from the Judicial Commissioner’s judgment, Mr. 
R. B. Finlay, Q. C., and Mr. 0. W. Arathoon, for the appellant, argued 
that the award of 1874, having been indefinite and incomplete, was' 
not final; and that the fact of its having been made was no answer to 
the claim. It was a general rale that an award must be made ita 
quod fiat de pr(je.missis. Makund Bam bad consented to partition by 
award, but that award was to have been complete and final. Where- 
fore, the award was ineffective to preclude a decree from being made 
for the partition of the whole of the family estate. It was not a oor- 
rect conclusion to infer, from Makund's acts, his consent to there 
being an award made of part, the real submission and agreement of 
the parties having been that the award should be accepted, or rejeoted, 
in its entirety. There were also acts done, in oonnection with the 
making of the award, under official pressure, which bad prevented the 
exercise by the arbitrators of their free and independent judgment. There 
had been official interfereoce, and repeatedly during the proceedings the 
consent, said to have been given by the plaintiff, had not been freely 
given. He had objected to going on, and pressure bad been exercised by 
Government officers. 

The cases of Randal v. Randal (1) ; Slone v. Phillips (2) ; Wakefield 
v. Lanelly Railway Go. (3) were referred to. 

Mr. J. D. Mayne and Mr. N. D. Allbless, for the respondent, con- 
tended that the arbitrators’ award was an effectual partition of all the 
property which it purported to divide. It was not affected [595] by the 
partition of the whole estate not having been completed, and was so 
answer bo so much of this claim as related to tbe properties already parti* 
tioned by that award. Omission to consider a point on which tbe conolnsion 
depended might have affected the validity of the award. But here nO 
principle on which the award orooeeded could be affected by the partition 
having been left unfinished, Thus, there was ' no real want of finality lo 
the award. The divided property was separable from what had been left 
undivided, and the parties had accepted what had been apportioned to 
them. The conduct of the parties showed submission on their P*rt to 
the arbitrators’ action, and there was no condition, express or impliedp 
that there should be no partition unless it should be a partition of ^ 
whole family estate. It had been the result of the plaintiff’s own ob^ 
trucbiveness that part of the joint property had been left undivided, an 
to proceed by dividing part at a time was in no way inoonsistent 
the original reference. Upon all material questions of fact, ^ ^ 

sion of the first appellate Court, the Commissioner of the Nerbno 
division, was conclusive, and regarding all questions of law the judgoi 
of the last appellate Court, the Judicial Commissioner, was correct, an 
should be maintained. 

Mr. 0. W. Arathoon replied. 


(1) 7 Ease. 81. 


(2) 4 Bing. N. C. 37. 


(3) 11 Jnr* N.8. *^6. 
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Afterwards, on the 27th .January 1894, their Lordships’ judoinent 
waa deliyered by : — 

JUDGMENT. 

; .. - Makund R^iti. tho aopellant, and Tulsi Rma tho 

father of the respondent, were brother^ and the suit from whioh’this 

appeal arises was brousht by Malcund Ram aqainst Tulsi Ram for * ** 

partition of moveable and immoveable property in their joint pessession = 

inW details of which were given in lists annexed to the plaint. Tulsi 

Rim, m his written statement, admitted that he and Makund Ram were ® P-C.J. 

crovhersand wereentitled to the property in equal shares, but he submit- 

ted that the greater part of it had been partitioned, and that Makund 

-Kam, the plaintiff, was ouly entitled to claim partition as regards such of 

the property as remained unpartitiooed, the particulars of which were 

given m sohs. F. and G. to the written statement. He alleged that 

hy an agreement dated the 14th of May 1874 it was [396] referred to 

arbitrators appointed by the parties to make partition of all the property 

that the arbitrators met and proceeded step by steo, at the request and 

with the consent of the parties, to divide the great bulk of the property 

and the plaintiff and defendant each took possession of what came to his 

Bbara ; and he prayed that the property which had not been partitioned or 

diviaed might be partitioned and divided by the Court. 

The agreement to 'refer is in these terms : — 

“ We Makund Ram and Tulsi Ram Sukals are zemindars of mouza 
Bhonas, tahsil Harda in the Iloshangabad district. Whereas w© both 
brothers, are not on good terms with each order, it is evident that it \s not 
proEwr now to live jointly. Within British dominions each of us two 
brothers is entitled to half and half share of moveable and immoveable 
property, whether ancestral or self-acquired or standing in the names of 
sons nominally ; and we wish that the aforesaid property may be divided 
into two equal shares by arbitration. Wa therefore on our behalf nominate 
Narain Bhai Seth resident of Timurni. Sukhdeo Seth resident of 
Harda, and Maoikoband Seth agent of Bhajju Shah Daochand Seth and 
residing at Hosbangahad. as arbitrators ; and we berebv agree and bind 
ourselves in writing that none of us two will object to the takin® and 
accepting of a thing allotted to his share by the arbitrators abovenamed 
having equally divided the property into two shares of the two brothers ” 

On the 3rd September 1874 the arbitrators made their award tho 
first part of which is as follows : — 

“ 1. On the 15th May we held a meeting at village Bbonas and we 
aUowad both the parties to divide cash, gold, silver, jewels, and precious 
stones, &o., bobwean them. We adopted this measure with a view that 
■Btrangers may not obtain a knowledge of such property. Both the 
brobhers accepted and agreed to this arrangement and divided the pro- 
^rty mutually. They admitted having done so before Mr. Nedham 
Assistant Commissioner, and all the arbitrators. Further they took 
possession of their respective shares. 

*u arbitrators pronosed as follows regarding 

the division of the dwelling-house atmouza Bbonas. We the arbitrators 
flJiranged to divide the dwelling-house into two equal parts and to draw 
the share of each brother by lots. They would have then taken the share 
laUmg to their respective lots, bub Makund Ram Sukal refused to draper 
tots and stated that if Tubi Ram paid him half price of the house to 
fixed by him he can take the house. And if be does not like to do so ho 
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Makund Bam would take the same aod pay Tulsi Bam half the price. 
On this the meeting of the arbitrators closed (for that day). On the 17tki 
day of the same month before Manikcband and Sukbdeo Seth, Makund 
Ram valued the bouse at thirty thousand rupees, and staled that if 
Tulsi Bam pays him Rs. 15,000, viz., half of that amount (Bs. 30.000), 
he can possess the house with its limits. Tulsi Bam accepted [597] tbe 
above arrangement and expressed his willingness to pay up Rs. 15,000 
and to take possession of the house. On this, Makund Bam Sukal 
backed out of bis agreement and the meeting of the arbitrators closed 
that day in consequence. Again, on the Slst May, we the arbitrators, 
except Manikcband, went to mouza Bbonas to divide the house in question. 
At this time the property of the description oi clothes, utensils, &o., was 
divided. Regarding the partition of the bouse both the brothers at our ad- 
vice agreed to divide the bouse according to the plan drawn up by us on 
the same day. This plan shows the boundaries of the house. Both the 
brothels signed this plan and accepted partition according to it. They at- 
tested this pai'titioD before Mr. Nedham and us the arbitrators in whose 
presence it took place. They also took possession of their respective 
shares. Further, Makund Ram agreed lo receiveRs. 1,000 as damages 
and cost of building walls, &c., and Tulsi Bam Sukal agreed to pay up 
the sum, and therefore Makund Bam is entitled to get this amount. The 
above partition took place with our unanimous opinion and full consent of 
both parties. Northern part of the house came into the share of Tulsi 
Bam, while the southern came into the share of Makund Bam.” 

The award then proceeds to divide the Harda villages. It states that 
two lists were prepared by Makund Bam, one of Bbonas circle and the 
other of Pokbainee. the ircpeilies in them being found by the arbitra- 
tors to be of equal value. Tulsi Bam agreed to take Bbonas circle and 
Makund Bam, the award sa^s, accepted Pekbarnee ol bis own freewill; 
that the arbitrators signed the lists, and both the brothers took possession 
of their shares. The list of the villages in each circle is given in the 
award. It then states that all the bouses situate in Barda were divided 
on the 29th and 30th June with the unanimous consent of the arbitrators, 
and a plan drawn in English and Hindi was filed which showed what 
bouses were allotted to Tulsi Ram and what to Makund Ram. ()d 0 
named bouse was to remain in the possession of Tulsi Bam, he paying 
Bs. 600 to Makund Bam. The award then states that the bouses were 
divided by two lists being made and lots drawn. It then states that on 
the 2nd of August the arbitrators assembled to divide the remaining 
undivided property, and that they divided all the property according to 
the lists filed by Tulsi Ham in the manner after stated, but with the 
exception of grain the remainder of the award does not make a partition 
of the property, and it has been seen that Tulsi Bam in his written 
ment admitted this. An application to file the [698] award, _ 

provisions of s. 327 of the Civil Procedure Code, was made by Tulsi a 
on the 21st January 1875 and was refused on the 29tb March lo7 
the ground that the award was incomplete and incapable of 

In 1877 Makund Ram brought his suit for parbiiion. It was first tn^ 

by the Deputy Commissioner of Nimar, who gave bis 
18th September 1878. In it he found that soon after the arbitration 
menced Makund Ram showed by his general behaviour and various 
acts his dissent from nearly all the decisions of the ^gjotent 

were given from time to time, and that it was mainly due to 
obstruotiveness, that a full and complete award was not. given, 
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whobher under protect or no ha took possession of hho share of the landed 
property that was awarded to him. The decree was that the plaintiff’s 
olaim for partition for such of the family nroperby as was desorihed in the 
award of the arbitrators should be dismissed, that the debts due to the 
family before the partition should bo divided under the orders of the Court 
into two equal shares, and that the property described in the sohs. F. and 
■G should also be divided into two equal shares. 

Makund Ram appealed to the Court of the Additional Commissioner, 
and the suit was on the 2nd April 1879 remanded by that Court in order 
that the value of the undivided property raishb he ascertained in such a 
manner as might enable the lower Court to divide it equally between the 
plaintiff and defendant. The proceedings on this remand were re> 
turned to the Additional Commissioner’s Court of the Nerbudda 
Division to which the suit bad been transferred, and it appearing that 
there was a technical objection which invalidated them the suit was on 
the 3rd January 1880 again remanded. After this there appears to have 
been great delay on the part of the Deputy Corami-asioner of Nimar, and 
the suit was. by an order of the 19th April 1883, transferred to the 
Court of the Deputy Commissioner of Hoahangabad. The record and 
proceedings, with a report of Commissioners of the IG^h October 1883, 
having been returned by the Deputy Commissioner to the Commis.sioner’s 
■Court, Nerbudda Division, judgment was given on the 1st May 1884. In it 
the Commissioner [S99] held that so much of the plaintiff's pleas in appeal 
as related to the arbitrators and their award had been disposed of by the 
Additional Commissioner’s judgment of the 2Qd April 1879, and made a 
decree upholding so much of the decree of the lower Court of the 18th 
September 1878 asdisnsissed the plaintiff’s olaim for partition of property 
divided by the award, and modified the rest of that decree by adopting the 
Commissioner’s report of the 16th October 1883, and the lists marked 1, 2. 

From this decree the plaintiff apnealed to the Judicial Commissioner, 
and Tulsi Bam having died. Saliq Ram, his son and heir, was made 
respondent. On the i7th August, 1885, on an objection by the plaintiff 
that the judgment of the Additional Commissioner of the 2nd April 1879 
did not dispose of his objections to the decision of the Deputy Commis- 
sioner of Nimar of the 18th September 1878 in respect of the validitv 
■of the partition of property made by the arbitratoi's, and that the plaintiff 
was entitled to have those objections in appeal adjudicated on, the Judicial 
Commissioner held that the plaintiff was so entitled, and that it was not 
sufficient simply to ignore them ; and the suit was remanded to the lower 
appellate Court to decide the pleas in appeal against the decision of the 
first Court declaring that the partitions of property made in 1874 by the 
arbitrators or otherwise were valid and not liable to be disturbed. The 
iudgment of the Commissioner on this remand was given on the 22od 
April 1886. and being a judgment of a first appellate Court it is. as 
regards the facts found, final. 

It will be convenient here to notice that the objections taken in this 
appeal by Mr. Finlay on behalf of the plaintiff were that the award was 
bad, as it did not deal with all the mattsrs submitted, and was uncertain, 
and that Makund Bam objected to go on and only did so under pressure, 
^e judgment says I hold that the apnellant has altogether failed to 
show that the reference to arbitration was made under misapprehension, 
and still less under compulsion. . . As to compulsion it is absurd 

on. the face of it, having regard to the plaintiff’s age and position at the 
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time, and to the fact that no one of the local authorities had any conoei?- 
ahle interest in bringing compulsion to bear on either party. . . . The 

point for determination seems to be what weight is to be [600] attached to 
the appellant’s own signature of the document where by he elected the Pok- 
harnee chuck. On this point the document itself is the best evidence, and 
I entirely agree in the view urged by respondent’s counsel that this docu- 
ment represents an amicable division, voluntarily and deliberately made 
by both parties. Some inequality in the net profits of the chucks was 
apparent on the face oi the lists when they were signed, but I must hold 
that the plaintiff know quite well what he was about when he signed them, 

and that he signed deliberately As to the cash, gold and ornaments I 

agree with the lower Court that they ware amicably divided between the 
parties at the arbitrators’ suggestion and instance. ... As regards 
the house at Bhonas there is every reason to believe that the division was 
amicable and complete. As regards the Harda bouses there is no evidence 
of inequality or unfairness in the award.” 

This judgment is a complete answer to the objection that Makund 
Racn was under pressure and was compelled te agree to the arbi- 
tration and to proceed wish it. Also it is found as a fact that the parties^ 
agreed to and made a division of parts of the property without any condi- 
tion that this was not to be final and was to be dependent upon the whole 
of the property being divided. 

If the arbitrators had done this by their own authority only, the 
cases referred to by Mr. Finlay might have been applicable, but it was 
competent to the parties, when they were before the arbitrators, to agree 
to the division being made by steps, and that each division should be final. 
It was a convenient plan and it was for their interest to adopt it. They 
might waive the condition that a comple&o partition must be made of tbe 
whole of the property. The ground upon which an award which does 
nob dispose of all tbe matters referred has been held to be invalid appears 
to be that there is an implied condition that it shall do so. Upon the 
facts which have been found by the first appellate Court their Lord- 
ships think that the award, so far as it makes a division of the propertyr 
is valid. 

A report of Commissioners as to the division of the property not 
divided by the award having been submitted to the Deputy Commissiooerr 
be, on the 6th July 1887, submitted the papers to [6013 the Court of 
the Commissioner of the Nerbudda Division, the Judge of which made 
a decree in these terms : “ It is ordered that — U) The arbitration award, 

dated 3rd September 1874, is upheld with respect to all property said in 
that award to have been divided ; (2) that the undivided property will 

now be divided in accordance with the list appended to the Commissioners 

report, dated 25ta June 1887, which has been fully accepted except a» 
regards the three villages of Sonkheri, Lakbanpur, and Samara. Those 
three villages will now be allotted to plaintiff Makund Ram, and defendant 
Saliq Ram will receive in lieu thereof Rs. 24,000.’* 

Saliq Ram appealed to the Judicial Commissioner, one of his grounds 
being that the lower appellate Court ought to have awarded to him a haU 
share of tbe villages and the rents and profits thereof, inasmuch as 
were acquired by the use of joint family funds : and Makund Ram 
objections under s. 561 of the Civil Procedure Coda The 
these villages are that one Kbusbal Patel owed a debt of Rs. 48,000 
the joint family of Makund Ram and Tulsi Bam, and that shortly all 
the award was delivered in .1874 Makund Ram, by means of a oeMfitn 
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traosaotioa, took Rs. 10.000 in oash and a oonveyanoa in his son's name 
Of fcbe three villages in lieu of the joint debt. It was not disputed before 
the Judicial Commissioner that tliis was the result of the tinding of facts 
m the Oommissioner s report. The Judioial Commissioner modihod the 
decree of the lower appellate Court so far as it affected the three villages, 
and some land situate in the town of Ilarda, about which there is no 
question now. and decreed that the three villages should be divided 
^ually between the narties, and that Makund Ram should pay to Saliq 
Ram Rs. 6,000, being half of the Rs. 10.000. Whether this is right is 
the only remaming question in this appeal. It seems to have been con- ' 
^nded that the taking a conveyance in his son’s name shows that Makund 
Ram intended to buy the villages for himself and not for the family, but 
the agreement to refer shows that family property might be io a son's 
name. Makund Ram might, as manager of the family property, and 
honestly, agree to this way of settling the debt of Khushal. He would 
^^^'tiority, and it would be contrary to his duty as manager, or as 
L602J a oo-sharer, to make use of the debt for a purchase on his own 
account. It should be presumed, in the absence of evidence to the con- 
trary, that be did what he might lawfully do, and their Lordships think the 
Judioial Commissioner has taken the right view of the transaction. They 
will, therefore, humbly advise Her Majesty to affirm the decree of the 
Judioial Commissioner and of the lower appellate Court, except so far as 
it is modified by the decree of the Judicial Commissioner and to dismiss 
this appeal. The appellant will pay the costs of it. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson £ Co. 

Solicitors for the respondent; Messrs. Barrow <£ Rogers. 

O. B. 


21 C. 602. 

APPELLATE CIVIL. 

Before Mr. Jtistice O'Kinealy and Mr. Justice Ameer AH. 

Golap Chand Nowlakha and others {Defendants) v. Ashutosh 
Ohattbrjee {Plaintiff).* [28th February, 1894.J 

Bengal Tenancy Act {VllI of I8b5>. s. 158 ^Tenure, incidents of — Tenants, Applications 
against several — Form of Petition — Practice. 

Seotioa 158 of the Beogal Teoaocy Act does act authorize one applioation being 
made against a number of teoura holders hariog separate and distinct tenures. 
The proper procedure is by separate applications agaiost each. 

[D., 24 0. 197.3 

Thb petitioner having, on the 25tb June 1890, become the purchaser 
of mehal Huda Buroagar at a revenue sale under Act XI of 1859, and having 
taken delivery of possession through the Collecborate, applied in the Court 
of Che Subordinate Judge of Murshadabad. under s. 158 of the Bengal 
Tenancy Act : 

(a) to determine the names, places of abode and other particulars of 
the parties holding possession of mouza Gir dgury appertaining 

114 of 1893, against the order of R H. Anderson Esq 
Officiating District Judge of Maeshedabad, dated the 10th of March J893, reyetsine the 
order of Baboo Kali Obura Ghosal, Subordinate Judge of that district, dated the l8th 
of Deoember |893. 
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to the purchased mehal, and also to determine what are the 
rights of such parties ; 

[603] (6) to determine whether the second parties are liable to be 
ejected, and whether they have any right to retain the land 
they had been holding ; and also to determine to what class of 
tenants they belong, and whether the rents payable by them 
are liable to enhancement; 

(c) to determine what amounts and rates of rent are payable by 
the parties who have been holding possession of the mouza. 

The petition contained the names of some twenty tenants as being 
the parties in possession of this tnouzay and it was against these tenants as 
a body that the application was made. 

Several ot these tenants filed counter-petitions, in which they separate- 
ly objected to the application on various grounds, all of them however 
taking the objection that the petitioner was not entitled under s. 158 to 
make one joint apnlication for the purpose of determining the incidents of 
the several tenancies held by his tenants as a body ; but that the applica- 
tion contemplated by the section was in the nature of a suit against each 
tenant separately. 

The Subordinate Judge held that s.l58 contemplated cases of individual 
tenants; and that the provision of the Civil Procedure Code, as to suits 
applied to applications under that section. He, therefore, rejected the 
application on the ground of misjoinder. 

On appeal the District Judge was of opinion that the section gave to a 

zemindar the right of making one aoplication which might embrace more 

than one tenancy, and was intended to provide a cheap method of settling 
disputes between landlords and tenants, one which could bo easilv worked 
and by which all matters in disonte between them could be dealt with 
together. He further was of opinion that the anplication was in the nature 
of a suit on the authority of P*!iu Ghorai v. Riim Kkelaivatt Ijfil (Dt but 
considered that Chaoter IV of the Code of Civil Procedure did not stand 
in the way of the petitioner as no question of joinder of causes of action 
arose, it not being compulsory on him to state his [6041 reasons for making 
the application. He therefore held, first, that the form of the apnlication 
was not aliected by the Civil Procedure Code ; and, SBCoud, that there 
was nothing in s. 15S to prevent the petitioner from making one anolication 
for the purpose of determining the incidents of the sevei'al tenancies 
referred to in the petition. He therefore allowed the appeal. 

The tenants appealed to the High Court. . 

Mr. Woodroffe (with him Babu Saroda Ghurn Mitlsr'), for the appe- 
Ian ts, contended that an application under s. 158 again‘»t a number of tenure 
holders holding separate and distinct tenures could not he maint^ine i 
citing Bhupendro Narayan Dutt v. Nemye Qhand Mondul (2) ; Deofijwro 
Kumar Bandopadhya v. Bhupendro Naraiti Dutt (3), and distioguishing 
Moheeb Ali v. Ameer Rai (4). • \ t * 

Dr. Rash Behari Ghose (with him Babu Haraprosad Gkatterjee), o 

the respondent. 

The judgment of the Court (O’KinEALY and AmRER ALI, JJ ) 
as follows : — 

JUDGMENT. 

In this case Ashutosh Chatberiee applied to the Court Jla 

of the Rent Act, to have the nature of a lar ge number of en a^ — . 

(I) 18 C. 667. (2) 15 C. 627. (3) 19 C. 182. (4) 17 0. 838. 
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detormined io ono suit. In ofelier words, he asked the Oivil Court to do 
what the law deolares in s. 103 to bo the peouliar duty of the revenue 
authorities. 

The Subordinate .ludge was of opinion thats. 158 only referred to 
parbioular oases, and did not justify suoh an application. The Dis- 
trict Judge, however, was of opinion that the section should bo literally 
construed, and that the proceeding sliouM be allowed. We think the legis- 
lature did not contemplate that the several causes of action should be 
lumped up together. There is no procedure known to our law that recog- 
nises the right to bring batchos of suits in one claim. We direct that 
the decree of the lower Court be set aside, and that of the first Court affirm- 
ed with costs. 

T. A. p. Appeal allowed. 


21 C. 605. 

[605] APPELLATE CIVIL. 

Before Mr. Justice Trevehjan and Mr. Justice Banerjee. 

Abdul Mazumdar and others [PlaintiOs) v. Mahomed Gazi 
Chowdhry and another {Defendants)* . [14th February, 1894.] 

Bale in executioy* of decree — Decree obtained by fraud — Suii to set aside decree and sale 
in execution on the around of fraud — Fraud — Civil Procedure Code, 1882. ss. 108 
and 244. 

A suit will lie to set aside a decree, and a sale held in execution of suoh decree, 
when both the sale and the decree are impeached on the ground of fraud. 
Mohendro Narain Chaiurai v. Gopal Mondul (1) and Jagan Nath Oorai v. 
Watson (2). distinguished. 

CF., 5 C.W.N. 659; Rel., 7 lod. Gas. 163; Appr., 24 C. 546 ; 27 C. 197 (200, 201); 
R.. 32 A. 145 = 7 A.L.J. 74 |76) = 4 Ind. Cas. 596 ; 37 C. 197 i202) = ll C.L.J. 250 
= 14 0.W.N.507 = 5 Ind. Cas. 198 ; 5 C.L.J. 328 ; ll C.L.J. 636=14 O.W.N. 695 
= 6 Ind. Cas. 648 ; 12 G.P.L.R. 82 (84> ; 7 Ind. Cas. il (U) ; D., 29 A. 418 = 4 
A.L.J. 392 (395) = A.W.N. (1907) Il2.] 

This was a suit brought by the plaintiffs to set aside an ex-parte 
decree for rent, obtained against them, and a sale of certain lands held in 
execution of that decree, and for a declaration of their title to the land 
and confirmation of their possessiou, on the allegation that the decree 
had been obtained by fraud, and that the execution proceedings and sale 
had been fraudulently conducted. 

In the plaint they alleged that they had for a long time been in nos- 
aession of the lands io suit as ryots, paying an annual rent of Bs. 10 to 
the defendant No. 1 and others, half that amount being paid to the defend- 
ant No. 1 and the remainder to his co-sharers. After setting out various 
proceedings, which they alleged the defendant No. I had previously taken 
with a view to dispossess them of their lacds, the plaintiffs went on to 
state that in 1887 the defendant No. 1 instituted a suit against them 
claiming Bs. 11 as bis share of the rent ; that the summons in the suit 
was not served on them through the fraud of the defendant ; that the 
defendant carefully kept all knowledge of the suit from them and caused a 

* Appeal from Appellate Decree, No. 1876 of 1692, against the decree of Babu Qrish 
Ohunder Ofaatterjee, Subordinate Judge of Tipperab, dated the 6th of August 1892. 
reversing the decree of Babu Ashootosh Banerjee, Munsif of Gbandpore, dated the 29th 
.of June 1891, 

(1) 17 O. 769. (2) 19 0. 341. 
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false kyfiut fco be submitbed by the serving peon ; that thereafter on the llth 
July 1887, be obtained an ex-parte decree, and in execution of that decree 
be, without serving the attachment pertca,nna, caused a false of the 
attachment to be submitted by [606] the peon, and in like manner, without 
publishing the sale proclamation, caused a i^Xsehyfiut to be filed, and brought 
the lands to sale on the 6bh August 1888, purchasing them himself (or 
Rs. 10, which was a gross under value ; that on the llth Bbadro 1296 (26th 
August 1889), when the defendant attempted to attach their moveable pro* 
perty for the purpose of realizing the balance alleged to be due under the 
decree, they for the first time learnt that such a suit bad been instituted; 
that they paid up the balance allege i to be due to tbe peon and made en* 
Cjuiries and then discovered what bad been done in the suit, and that the 
lands had been brought to sale and purchased by tbe defendant. They 
accordingly instituted this suit on the 4th November 1869 to obtain the 
relief above referred to. 

Defendant No. 1 appeared and filed a written statement denying all 
the allegations as to fraud made by the plaintiffs, and pleaded limitation, 
and that the suit was bad by reason of multifariousness and mis* 
joinder of causes of action. Ha specifically denied all the plaint* 
iff's allegations as to the non-service of the summons and non- 
publication of the attachment and sale proclamation, and contended that 
the decree and sale could not be set aside. Three issues were framed, 
viz. : (1) Is tbe suit maintainable? (2) Was the decree fraudulent? Gaa 
the decree and tbe sale in executioo be set aside? and (3) Are tbe plaint* 
iffs entitled to any relief in this suit? Is the plaintiffs' claim for 
confirmation of possession maintainable ? 

Tbe Munsif found all tbe issues in favour of the plaintiffs. He found 
that the defendant bid not caused the summons in his suit, or any of the 
other process in the suit, to be served on the plaintiffs; that the decree 
had been fraud ulenty obtained and the sale proclamation never made, and 
he gave the plaintiffs a decree for the relief claimed by them. Upon the 
question as to whether the suit was maiotainable he gave the following 
reasons for his decision : — 

“ Tbe defendant No. 1 objects that this suit is not maintainable, as 
the plaintiffs could have applied for setting aside tbe decree under s. lOff 
of the Civil Procedure Code. 

“ The objection is. I think, not valid. Art. 95 of the Limitation Act 
says that the period of limitation for a suit to set aside a fraudulent decree 
is three years. This shows that a [607] suit to set aside a fraudulent 
decree is maintainable. That the plaintiffs could get the remedy sought 
in this suit by an application under s. 108 of the Civil Procedure Code is 
no bar to this suit.” 

The defendant No. 1 appealed. Tbe following is the judgment of the 
Subordinate Judge : — 


“The decree of the Munsif in favour of the plaintiffs in this casd^ 
cannot be supported. Under the ruling of tbe Full Bench in Moh&MfO 
Narain Chaturaj v. Gopal Mondul (1) and the ruling in Jagan Nath 
V. Watson (2) tbe suit of the plaintiffs was not-legally maintainable. T 
first issue framed in this case should have been decided in favour of s 
defendants and the suit dismissed with costs. The defendants might 
as well applied to have the ex-parte decree set aside. The appnal 
allowed and the decree of the first Court is set aside.” 


(l) 17 0. 769. 


(2) 19 
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Tbe plaintiffs now appealed to the High Court. 1894 

£abu Aukfnl Chiindcr Sea, for the appellants. (•'bb. 14. 

fiabu Hajendra Nath Dose, for the respondents. 

The judgment of the Tligh Court (Trevklvan and Hanerjue, JJ.> Appbl- 
was as follows ; — latb 

JUDGMKNT. C^L. 

This was a suit brought by the plaintiffs-appellanbs for declaration of 


tbeir title to, and for confirmation of their possession of, certain immove- 
able property after setting aside an e.r-parte decree and a sale iu 
execution thereof, on the ground of the decree and the execution sale being 
fraudnlent. The defence, which we need not here consider in detail, 
consisted in a denial of the plaintiff's allegations. The first Court found 
that the decree in question was fraudulently obtained by the principal 
defendant agaiust the plaintiffs, and that the sale in execution of such 
decree was also fraudulent and invalid, and it accordingly decreed tbe suit. 

On appeal by the defendant the lower appellate Court, without going 
into tbe merits of the case, has determined the suit as not “maintainable,” 
relying upon tbe cases of Mokcndro [608] Narain Chaturaj v. Gopal 
Mondul (1) and Jagan Nath Gorai v. Watson (2), 

In second appeal it is contended for the plaintiffs that this decision 
of tbe lower appellate Court is wrong, and that tue cases cited are clearly 
distinguishable from tbe present, inasmuch as not only tbe execurdon sale 
but the decree itself, in execution of which the sale took place, is hero 
impeached on the ground of fraud. 

We think the contention of tbe appellants is correct, and that the 
ease must go back to tbe lower appellate Court for trial on tbe merits. 

Id tbe oases relied upon by the Court of appeal below it has no doubt 
been held that a judgment-debtor, seeking to impeach an execution sale 
at which tbe decree-holder is tbe purchaser, must proceed under s. 244 of 
tbe Code of Civil Procedure, and that that section of the Code bars a fresh 
suit even when tbe sale is impeached on the ground of fraud. But those cases 
do not warrant the view taken by tbe Court below that a suit is not main> 
tainablo for setting aside, not only an execution sale, but also the decree itself 
in execution of which such sale was held on the ground of the decree and 
the sale being both fraudulent. On tbe other hand, we think there is ample 
authority in support of tbe view we take that such a suit would lie. In 
the case of Nilmani Burnick v. Puddo Lochan Chuckerbutty (3) which 
was a somtiwhat similar case. Sir Barnes Peacock, in delivering the judg- 
ment of the majority of the Full Bench, observed : “ It is a cause of 
suit in the Civil Courts which have jurisdiction to administer tbe rules of 
equity, justice, and good conscience, to set aside decrees obtained by fraud 
and to restrain tbe parties to the fraud from reaping the fruits of it by 
enforcing such decrees.” And the observation of Garth, C.J., in the 
case of Eshan Chundra Snfooi v. Nundamoni Dassee (4) may also be cited 
in support of the same view. 

It was argued for the respondents that, as tbe non-service of sum- 
mons is tbe only indication of fraud alleged in the plaint, [609] the proper 
course for tbe plaintiffs was to proceed under s. 108 of the Code pf 
Civil Procedure for setting aside th^ex-parte decree. But what is alleged 
in the plaint is not mere non-service but fraudulent suppression of tbe 

(1) 17 O. 769. 

(8) B.L.R. Sup. Vol. 979 « 6 W.«. Act X 20. 
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'lummons aod bhe causing of a false return of service to be filed, and 
without in any way dealing with the facts of the case, which we cannot 
do in second appeal, o; saying anything which would hamper the Court 
of appeal below in the decision of the case on its merits, we may here 
observe that there is a material difference between mere non-service or 
absence of due service of summons, which is the result of mistake or 
inadvertence and the suppression of service, and the causing of a false 
return of service which must be the result of deliberate design. 

Whether the decree sought to be set aside was obtained by fraud or 
not is a question of fact which it will be for the lower appellate Court to 
decide. If it finds that the decree was fraudulently obtained, the suit 
would lie. But if it does nob find that the decree is tainted by fraud, 
then the suit will not be maintainable. 

The result then is that the decree of the lower appellate Court will 
be set aside, and the case remanded to that Court to be tried on its merits. 

Costs will abide the result. 


H. T. H. 


Appeal allowed and case remanded. 


21 C. 609. 

CRIMINAL REVISION. 

Before Mr. Justice Beverley and Mr. Justice Hill. 

Bhojal Sonar and others {Petitioners) v. Nirban Singh 
AND OTHERS {Opposite party).'"' [Isb March, 1894.] 

Costs ^Criminal Procedure Code, s. 148 — Order for costs — Assessment of such costs by 
successor in office. 

When a Maeistrate passed ao for co^ts under 9 . 148, Crirninal Procedure 

Code, but did not state what the amount was to be, held that his eucoessoc in 
office had no jurisdiotion to pass an order a'<iS6S3ing such costs* 

[Dies.. 23 C. 37 f39» ; R.. 22 C. 387 (339) : 10 C.W.N. 1030 (1031) J 11 Gr.L.J. 335 = 
5Ind. Gag. 943=13 0.0. 66; D.. 22 G. 384 (386).] 

The petitioners instituted criminal proceedings under s. 145, Orimi* 
Dal Procedure Code, against Nirban Singh and others, and [6t0] the Sub- 
Divisional OflScer (Mr. Leeds) of Barh, by an order dated the 24th of 
September 1888, gave the petitioners possession, and directed that the 
members of bhe second party should each pay his share of the total costs 
which was to be equally divided amongst the petitioner’s ryots. The 
order did not mention what was to be the amount of the costs. Mr. Leeds 
was then transferred, and Mr. Hudda sncceedod him at Barh. The 
petitioners then applied to Mr, Hudda to enforce the order for costs passed 
by Mr. Leeds, and Mr. Hudda, after hearing both parties, assessed tne 
costs at Rs. 542. After some delay the properties of the second par^ 
were attached, and on the 26bh of April 1893 Mr. Babonau, the then Sub- 
Divisional Magistrate of Barh. issued notices on bhe second party to 
cause why their properties should not be sold on the 29bh of July 1““ 
in execution of the order for costs. Mr. Babonau allowed the 
of the second party and refused to enforce the order passed by Mr. Hud a* 
thus virtually setting aside the said order. The petitioners than move 
the District Magistrate of Patna and the apnlication w as diamisse ^ 

• Criminal Revision, No. 23 of 1894, against the order passed by 0. P. 0 Donnell* 
Esq., District Magistrate of Patna, dated the 13th of Deoember 1893> 
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From this decision the petitioners moved the Hi|?h Court in revision and 
a rule was issued, and on tlie rule coming on for hearing. 

Moulvie Syt'.d Mahomed Tahir and Moulvie Serajul Islam appeared 
for the petitioners. 

Baboo Alidya Charan Bose appeared for the opposite party. 

Baboo Atuhja CharaiiBose showed cause. — The order of Mr. Babonaii 
refusing to enforce the order of Mr. Hudda awarding costs againsL 
Nirbau Singh and others is a perfectly good order. Section 148, Criminal 
Procedure Code, deals with the power as to awarding costs. The order is 
in tbe nature of a fine and a fine must be specific, see Anonyi7io2is case (1) 
and Quccii- Empress v. Huscin Gaibu (2). The Magistrate who made the 
order under s. 145, Criminal Procedure Code, did not award any specific 
sum, therefore Mr. Hudda who succeeded bim in office had no power to 
order a specific sum to be paid. The language of the section is clear. Tbe 
power to award costs is not given to the Court passing an order under 
6. 146, but to the individual Magistrate who has given a decision under 
that section. 

[611] There are two unreported cases in my favour, see Queen- 
Empress v. Sheikh Kaman decided by Beverley and Ameer All. JJ., on the 
10th November 1891, and Queen-Empress v. Kunj Behari Z/aZ decided on 
the 31st January 1893. 

Moulvie Syed Mohamed Salim in support of the rule. — The 
arguments of the other side are of a highly technical character. Tbe 
Magistrate who passed tbe order under s. 145 really awarded costs. Ho 
merely omitted, through an oversight, to name a specific sum, and what 
Mr. Hudda has done is to carry out his order after due inquiry by 
specifying a sum to be paid by the other side. The language of s. 148, 
Criminal Procedure Code, clearly means the Court which passes the 
decision under s. 145. oot tbe individual Magistrate. If the construction 
sought to be put upon that section were correct, it would result in great 
hardship to litigants. It may be that tbe Magistrate passing the decision 
is transferred, as in tbe present case, and tbe officer succeeding him would 
be powerless to help a party in whose favour tbe original order has been 
passed and who would then be deprived of the costs incurred by bim in 
the proceedings under s. 145, Criminal Procedure Code. 

The judgment of the Court (BevbRLEY and Hill, JJ.) was as 
follows : — 

JUDGMENT. 

We are of opinion that we ought not to interfere with the order of 
Mr. Babonau, dated the 29th July 1893. We think that the action of 
Mr. Hudda in assessing, by his order of 5bh May 1891, the costs which 
had been allowed by Mr. Leeds’ order of the 15bh September 1888, was 
without jurisdiction. In this view we are supported by a decision of this 
Court in the case of Queen-Empress v. Sheikh Kaman and others, first 
party, and Jhonti Sing, second party, decided on the lObh November 1891, 
in which the Court held that under s. 148 of the Code of Criminal Pro- 
cedure it was only tbe Magistrate who passed the decision, who was 
authorized to make an order regarding the payment of costs, and we think 
that the assessment of costs must be taken to be a necessary part of that 
order. We think, therefore, that, under the circumstances, Mr. Hudda 
bad no jurisdiction to assess the costs in this case more than two 

(1) 5 M.H.O.R. App. V (PtoceediDgs of Hth Nov. 1869). 
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[61 2 j years after the order for payment of costs bad been made by Mr. 
Leeds, aod that Mr. Babonau was jastified in refusing to make an M^der 
to realize those costs. The rule is discharged. 

C. S. Buie discharged. 


7 \ C. 609. 


21 G. 612. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Ghose. 


Mahomed Golab {Defendant) v. Mahomed Sulliman 

[Plaintiff).^ [30th March, 1894.] 

Fraud — Suit in Recorder’s Court to set aside for fraud decree obtained in Small CaitS 0 
Court— Perjury. 

A plaintiff who charges another with fraud must himself prove the fraud, and 
be is not relieved from this obligation because the defendant has himself told an 
untrue story. 

Where a decree has been obtained by a fraud practised on another, by which 
that other has been prevented from placing bis case before the tribuDsl which 
was called upon to adjudicate upon it in the way most to his advantage, the 
decree is not binding upon him and may be set aside in a separate suit, and not 
only by an application made in the suit in which the decree was passed to the 
Court by which it was passed. But it is not the law that because a person against 
whom a decree has been passed alleges that it is wrong and that it was obtained 
by perjury committed by or at the instance of the other side (which is fraud of 
the worst description) that he can obtain a rehearing of the questions in dispute 
in a fresh suit, by merely changing the form in which he places it before the 
Court, and alleging in his plaint that the first decree was obtained by the perjury 
of the person in whose favour it was given. 

In this case a suit brought in the Court of the Recorder of Rangoon to set 
aside a decree of the Court of Small Causes at Rangoon on the ground that it 
had been obtained by fraud was held under the oiroumstaooes of the ease to be 
not maintainable. 

[N.P.. 38 G. 936 (939) = 16 C.W.N. 1010= 11 Ind. Cas. 626: 76 P.L.R. 1914 = 40 P. 
W.R. 1914 = 22 Ind Cas. 549; P.. 32 A. 146 (147)=7 A.L.J. 74 = 4 lud. Gas. 
596: 16 C.W.N. 1002 = 15 Ind. Cas. 893; 7 Ind. Cas. 764 ; 1 N.L.R. 20(23); 
Appl., 12 C.W.N. 28.N; R.. 37 C 197 (202)=11 O.L.J. 250=14 C.W.N. 607 = 
6 Ind. Cas. 198; 11 C.L.J. 636=14 C.W.N. 695 = 5 Ind. Oa.s. 648; 12 0 P.L.R. 
82; 10 Ind.Cas. 905 (906) ; 19 Ind. Cas. 579 (587) = 13 M.L.T. 421 (433) = (1913) 
M.W.N. 387=25 M.L.J. 228.] 

This was a suit brought in the Court of the Recorder of Rangoon to 
set aside a decree of the Judge of the Rangoon Court of Small Causes, on 
the ground that it was obtained by fraud. The plaintiff alleged that he, 
having been informed bv one Molla Sulliman that he was about to go to 
his country and that [6131 a debt was due to him, Molla Sulliman, by one 
Ismail Khan, was asked by Molla Sulliman to take a promissory note 
from Ismail Khan for the amount due for the purpose of recovering pay* 
ment on behalf of Molla Sulliman. This the plaintiff agreed to do, and in 
the month of December 1891 Ismail Khan executed in favour of the 
plaintiff a promissory note for Rs. 2,000 on demand, which was given w 
lieu of a note executed on the 21st May 1891 by Ismail in favour of Molla 
Sulliman. The plaintiff then alleged that subsequently to this Molla 
Sulliman informed him that he was not going to his country, and asked 

* Regular Appeal No. 307 of 1892, against the decree of W. F. Agnew, Esq., Record- 
er of Rangoon, dated 18th September 1892. 
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the plaintiff to endorse the note over to one Mahomed Golab, which was 
done. Mahomed Golab then sued Ismail Khan and the plaintiff in the 
Small Cause Court on the promissory note. The day before the suit came 
on for hearing Molla Sulliman and Mahomed Golab (the defendant in 
this suit) and one Abdool Kader took the plaintiff to the house of 

Mr. Vertannes to whom the olaintiff admitted that he had endorsed the 

note. The plaintiff further alleged that ho was told that he was required 
in the Small Cause Court as a witness only. 

On the day of hearing the plaintiff attended at the Small Cause 

Court, when Ismail Khan admitted the execution of the note, and the 

present plaintiff admitted his endorsement. The present plaintiff was then 
told that a decree had been made against him ; he protested, and the Judge 
then stated that the case would be taken up as a contested case later on 
in the day. The plaintiff alleged that he was then told by Molla Sulliman 
and Abdool Kader that a release would be executed freeing him from all 
liability, and be was then taken to the Registration Office, and sub- 
quenfely elsewhere, with the object of finding Mahomed Golab. Golab was 
not however found, and the present plaintiff alleged that he was driven 
from one place to another with Molla Sulliman and Abdool, until late in 
the afternoon (and on this point he was to some extent corroborated by 
other witnesses), and on reaching the Court he found that the decree, now 
Bought to be set aside, had been passed against hica in his absence. 

Subsequently the present plaintiff applied to the Small Cause Court 
for stay of execution, stating that he was about to bring a suit to have 
the decree set aside. This application, however, was refused, and the 
plaintiff then brought the present suit on the [614] allegations above 
mentioned to have the decree of the Small Cause Court set aside on the 
ground of fraud. 

At the hearing and in the plaintiff’s cross-examination the plaintiff 
admitted that when at Mr. Vertanues’ house he had told that gentleman 
that he had received consideration for the note, and that he bad then 
stated that he would confess judgment in the Small Cause Court. These 
facts he however subsequently later on in his cross-examination stated 
were untrue. The defence set up by Mahomed Golab was that Ismail 
Kban bad borrowed on a promissory note a sum of Rs. 2,000 from the 
plaintiff, and that subsequently the plaintiff, being in want of the money, 
asked the defendant Mahomed Golab to lend him Rs. 1.900 on the secu- 
rity of this note, and that the defendant sent Rs. 1,900 to Ismail and the 
note was endorsed over to him. A further contention was that the plaint- 
iff had in the Small Cause Court offered to pay Rs. 1,000 on account 
to the plaintiff in the Small Cause Court suit. 

The learned Recorder disbelieved the story told by the defendant 
and though of opinion that the plaintiff’s story was a remarkable one, con- 
sidered that be bad made out bis case, and therefore decreed the suit in 
favour of the plaintiff, setting aside the decree of the Judge of the Small 
Cause Court so far as it affected him. 

The defendant appealed. 

Mr. Braunfeld (with him Babu Sita Nath Das), for the appellant. 

If fraud was practised, plaintiff should have moved the Small Cause Court 
Judge for a review. See Prudham v. Philipps (1). 

The suit was not decided ex parte, because the plaintiff (then defend- 
ant) had put in an appearance, but left the Court when be should have 
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waibed. The suit is not maintainable; there is no authority for the pro- 
posihion that a defendant against whom a suit has been decreed in a Small 
Cause Court can come into another Court as a plaintiff and sue to sot 
aside the judgment of the Small Cause Court, on the ground that that 
Court had decided against him owing to the plaintiff in the Small Cause 
Couit having practised a fraud upon him. The proper course was to 
apply to the Small Cause Court. Pnidham v. Philipps (1) ; Pex v. Duchess 
of Knujsion (2) ; Kerr on Fraud {2nd edition), 327, 

[615] There is DO evidence of fraud having been practised by the 
defendant on the plaintiff, and no evidence of a conspiracy between the 
defendanu and others. See Patch v. Ward (3) ; Carew v. Johnson (4); 
Flotver v Lloyd (5). 

The plaintiff had admitted to Mr. Vertannas receiving consideration, 
and also admitted his endorsement. His language before Mr. Vertaones 
was that of a debtor and not that of an accommodator. His admission 
in the Court and his subsequent departure showed he was a real debtor; 
he ought not to be allowed ro blow hot and cold; a person who makes 
contrary allegations is not to be believed on the maxim contraria, allegans 
non esi a^idienus. 

When the plaintiff was asked to endorse the note Ismail was present. 
Why did he nob tell Molla Sulliman to take afresh note instead of endors- 
ing, inasmuch as the object for which the note was taken by plaintiff 
did not require the plaintiff’s help, as Molla Sulliman did not go to his 
country after all ? If the money had been Molla Sulliman’s he would not 
have witnessed the note, as there were others present to do so. If there 
was a conspiracy against plaintiff it would not have been carried out 
before so many people. The plaintiff’s own witness proves that the 
plaintiff was aware that the .summons was affixed on plaintiff’s door.' 
The plaintiff was in want of money at the time of the note as he was 
building a house. 

Moulvi Shamsool Hilda, for the respondent, contended that there was 
a conspiracy against the plaintiff in which the defendant was involved. 

The following judgments were delivered by the Court (Pethbram, O.J.» 
and Ghose. J.) ; — 

JUDGMENTS. 

Petheram, C.J. — Early in the ^ear 1892 a suit was brought by 
Mahomed Golab, the present defendant, in the Small Cause Oourb^ of 
Rangoon, against Ismail Khan and Mahomed Sulliman, the present plaint- 
iff, on a promissory note dated the 21st of May 1891, made by Is®^^ 
Kban in favour of Mahomed Sulliman and by him endorsed to the plaintiff. 

The suit came on for bearing on the 176h of February^ 1892, 
appears from the record of the proceedings that Ismail [616J 
confessed judgment and Mahomed Sulliman, the present plaintiff, admi - 
ted his endorsement, and a decree was made in the plaintiffs 
against them both. On the 15th of March 1892, Mahomed Sallunan 
petitioned the Small Cause Court to stay execution on the ground that 0 
decree had been obtained by fraud, and in his petition stated that 
about to take proceedings to have the decree set aside, and such turt 
or other proceedings as be might be advised. This petition 
with costs on the 25bh of March, and the plaint in the present suit was 
on the28bb of the same month in the Court of the Record er of Bao^ — • 

(1) 2 Ambl. 763. (2) 2 8m. L.O. 593 = 20 How. St. Tr. 54^ 

(3) L.R. 3 Oh. 203. (4) 2 Soh. & Lef. 308. (5) L.R. lOOh. V. 
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Tho nature of the relief soufihfc, and the stories both of the plaintiff and 
the defendant, are so fully and aoourately described in tho first throe para- 
graphs of the learned Ueoorder’a judi^inent, that it is only noceasary for 
me to refer to those paragraphs here. The learned Recorder then goes 
on bo say that he cannot believe the story told by the defendant, and 
thatbnough the story told by the plaintiff is a remarkable one, he thinks 
on the whole ho has made out a case ; but. if I understand him rightly, his 
principal reason for bhioking so is that in his opioion the plaintiff had a 
good defence to tho action on the note, and the decree ought not to have 
bdon made against him in the first action on the merits. 

The question whether a suit will lie to set aside a decree of a Court 
of Justice on the ground that it was obtained by fraud is dealt with in 
the following oases : — 

Raj Mohun Gossam v. Gour Alohun Gossain (l) was decided by the 
Privy Council in 1865. It was there held that a decree of an appellate 
Court having been obtained after a compromise not to prosecute, tbe 
appeal was an adjudication obtained, not only with great impropriety but 
in effect by fraud and nob binding upon the person who had been 
defrauded. 

In Patch V. TFard (2) Lord Cairns, L.J., states the law as follows : 
“ Now it is necessary to bear in mind what is meant, and what must be 
meant, by fraud, when it is said that you may impeach a decree, signed 
and enrolled, on tbe ground of fraud. The principle on which a decree 
may be thus impeached is expressed in tbe case which is generally referred 
to on this sobiect — The [617] Duchess oj Kingston's case (3), where 
the Judges, being consulted by the House of Lords, replied to one of the 
questions : ‘ Fraud is an extrinsic collateral act, which vitiates the most 
solemn proceedings of Courts of Justice. Lord Coke says it avoids all 
judioial acts, ecclesiastical or temporal.* Tbe fraud there spoken of must 
clearly, as it seems to me, be actual fraud, such that there is on the part 
of the person obargeable with it the malus animus, tbe mala mens, putting 
itself in motion and acting in order to take an undue advantage of some 
other person for the purpose of actually and knowingly defrauding him. 
And that that is so is, I think, further illustrated by looking at the 
form of decree which this Court is in the habit of making when a 
bill to impeach on tbe ground of fraud a decree signed and enrolled 
is successful. In Garew v. Johnston (4), Lord Redesdale made a 
declaration in these words : ' Declare that the several decrees and 

•proceedings in tbe said cause instituted by tbe said late dtffendant, John 
Pine, deceased, against the said Thomas Pyke, deceased, and others, appear 
to have been erroneous and unjust, and to have been fraudulently obtained 
and had by the said John Pine, and by the defendant Johnston (who 
was the assignee of the said John Pine of the benefit of such suit, and the 
person really interested therein) by taking advantage of the real imbecility 
of mind of the said Thomas Pyke. and the embarrassed state of bis affairs 
in Ireland, and the negligence and miscondncb of those who, by reason of 
the incapacity of the said Thomas Pyke, took upon them the care and 
custody of his person and fortune, and treated him as a person of unsound 
mind and incapable of managing bis affairs, without obtaining any author- 
ity to do so by suing out any Commission either in England or Ireland 
in the nature of a writ to inquire of tbe idiotoy or lunacy of tbe said 

U) 4 W.R. 47«8 M.I.A. 91. (2> L. R. 3 Oh. 203. 

(8) 2 Bm. L. C. 593 (601). ( 4 ) 2 Bob. & Lef. 308. 
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Thomas Pyke.’ I apprehend the fraud, therefore, must be fraud whioli 
you can explain and define upon the face of a decree, and that mere irre- 
gularity, or the insisting upon rights which, upon a due investigation of 
those rights, might be found to be overstated or overestimated, is not the- 
kind of fraud which will authorise the Court to set aside a solemn decision 
which has assumed the form of a decree signed and enrolled.” 

[618] In Flower v. Lloyd (1), decided on appeal by James, Bag- 
gallay and Thesiger, L.JJ., the suit was dismissed on the ground that 
the fraud was not proved, but James, L.J., on his own behalf and that 
of Thesigar, L.J., said: “Assuming all the alleged falsehood and fraud 
to have been substantiated, is such a suit as the present sustainable? 
That question would require very grave consideration indeed before it 
is answered in the affirmative. Where is litigation to end if a 
judgment obtained in an action fought out adversely between two 
litigants sui juris and at arm’s length could be set aside by a fresh 
action on the ground that perjury had been committed in the first- 
action or that false answers had been given to interrogatories, 
or a misleading production of documents, or of a machine, or of a 
process had been given ? There are hundreds of actions tried every 
year in which the evidence is irreconcilably conflicting, and must 
be on one side or other wilfully and corruptly perjured. In this case, if 
the plaintiffs had sustained on this appeal the judgment in their favour the 
present defendants, in their turn, might bring a fresh action to set that- 
judgment aside on the ground of perjury of the principal witness and 
subornation of perjury ; and so the parties might go on alternately ad in- 
finitum. There is no distinction in principle between the old Common 
Xjaw action and the old Chancery suit, and the Court ought to pause long 
before it establishes a precedent which would or might make in number- 
less cases judgments supposed to be final only the commencement of 
a new series of actions. Perjuries, falsehoods, frauds, when detected, 
must be punished and punished severely, but in their desire to prevent 
parties litigant from obtaining any benefit from such foul means, the 
Court must not forget the evils which may arise from opening such new 
sources of litigation, amongst such evils not the least being that it would 
be certain to multiply indefinitely the mass of those very perjuries, false- 
hoods, and frauds.” Baggallay, L.J., said : “ I desire to reserve for my- 
self an opportunity of fully considering the question how, having regard 
to general principles and authority, it would be proper to deal with cases 
.if and when any such shall arise, in which it shall be clearly proved tba a 
judgment has been obtained [619] by the fraud of one of the parties, w lo 
judgment, but for such fraud, would have been in favour of the other. 

The principle upon which these decisions rest is that where 
has been obtained by a fraud practised upon the other side by whic 0 
was prevented from placing his case before the tribunal which was c 0 
upon to adjudicate upon it in the way most to his advantage, 
decree is not binding upon him, and that the decree may be se as 
by a Court of Justice in a separate suit and not only 
.made in the suit in which the decree was passed to ^ i j 

it was passed ; but I am not aware that it has ever been 
in any decided case and in my opinion it is not the law, ® . . 

,a person against whom a decree has been passed S'l'®^®® * ^ 

wrong and that it was obtained by perjury committed Dyi 


(1) L.R. 10 Oh. D. 327. 


1042 



^■1 MAHOMED GOLAB V. MAHOMED SDIiLIMAN 21 Cal. 620 

the msfcanoa of. fcho other party, which is of course fraud of the worst kind, 
that he can obtain a rehearing of the questions in dispute in a fresh action 
by merely changing the form in which ho places it before the Court, and 
alleging in his plaint that the first decree was obtained by the perjury of 
the person in whose favour it was given. To so hold would ho to allow 
defeated litigants to avoid the operation, not only of the law which regulates 
appeals, but that of that which relates to res judicata as well. The reasons 
why this cannot be the case are very clearly stated by James, L.J., in the 
passage I have quoted, and it is because the reports in which those oases 
are to bo found may not be accessible to some of the judicial officers in this 
country that I have quoted his remarks and those of Lord Cairns as fully 
as I have done. 

The question then is : Does it appear from the evidence on this 
record that the plaintiff Mahomed Sulliman was prevented by the fraud of 
the defendant Mahomed Golap from placing bis defence to this claim be- 
fore the Small Cause Court Judge on the 17th of February 1892 ? The story 
which the plaintiff himself tells is that one day Sulliman Molla, Ismail 
Khan, who was the maker of the note, the defendant, who was the 
person to whom the plaintiff had endorsed it, and two other 
persons took him to the house of Mr. Verbanoes, an Advocate at 
Bangoon, and the person who appeared for Mahomed Golal both 
in the Small Cause Court and in the Recorder’s Court ; and that when 
there he by the direction of Abdul Kader [620] and Sulliman 
Molla told Mr. Vertannes that he had signed the note, had received the 
money, and would confess judgment in Court ; that about fifteen days after 
Molla Sulliman said “lam going to sue Ismail Khan, come and give 
evidence;” that afterwards Sulliman Molla, Abdul Kader and the defend- 
ant took him to the Court, and upon his complaining that he bad not 
received his subpoena or subsistence allowance, Sulliman Molla said that 
the money was with the peon and that he would be paid, and paid him 
Re. 1 out of his pocket ; that the case was called on and the Judge asked 
him if he bad signed the note, and when be said be had, the interpreter 
said “if Ismail Khan fails to pay, you will have to do so:” that he said 
he had not received any money but was merely asked to sign the document 
and did so ; that thereupon ail four cried out that a decree bad been made 
against him, that be himself cried out and the Judge turned him out of 
Court. He does not say who were the four who cried out. 

He then says that when be cameout he spoke to Abdul Kader and Sulli- 
man Molla and said ; “I have given evidence according to your instruc- 
tions and now I am told I shall have to pay,” and they said that they 
would give him a registered release, and that he was not to be afraid if he 
kept quiet ; that a little after Abdul Kadar said “ come borne in a gari I 
will get money and write the release,” and that this took place in front of 
the Registration Office where they took him ; that then Abdul Kader 
called a gari, and bo and the plaintiff drove to 33rd Street. Abdul Kader 
went to the house and left the plaintiff in the gari. He brought with him 
Sulliman Molla and Ismail Khan. Then Abdul Kader sent the plaintiff 
Molla SuUimaa, and Ismail Khan to the back of the Pagoda to No. 3 
guard bouse on the Kokul side to bring defendant to have a deed of 
release written as the plaintiff was crying ; that they drove out there and 
went to Minegoang, and that Molla Sulliman and Ismail Khan told the 
plaintiff to wait and they would search for and bring defendant. The 
plaintiff waited ; that then a constable came to speak to the gariwalla and 
the constable asked why the plaintiff was crying, to which he said that a 
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1894 fraudulonfc cass had been brought against him by two persons, and that 
March 30. they had gone out and be was waiting for them. At about 5 or 5-30 

those persons returned ; that the plaintiff waited [621] from 2 P.M. They 

Appel- left at 1 or 1-30 and got back at 6. They all came together. He 
LATE says that Sulliman Molla, Abdul Kader, Ismail Khan, defendant. Fakir 
Civil Ahmed and Saimulla, the writer of the note, Mahomed Ismail and 

' Fareed Sahib were all present when Ismail signed the note ; that after 

21 C. 612. the decree was made, the plaintiff spoke to these people about the release ; 

he spoke to defendant. They did not give it to him and he consulted a 
lawyer and instituted this suit. 

The learned Recorder has accepted this story — first, because he 
thinks it is corroborated by other witnesses : and, secondly and mainly, as 
I understand him, because he does not believe that the defendant gave 
value for the note, and he has decreed the suit. I am unable to agree 
with him in his view of the facts. 

I cannot find in this record any evidence which would corroborate 
the statement of the plaintiff, if he bad made such a statement which is 
by no means clear, that he was induced by the fraud of the defendant not 
to defend the action. There is no doubt independent evidence that he 
was at the places he mentioned in the company of Abdul Kader and 
Sulliman Molla, but this may quite well have been the case, and stiU 
there may be no truth in the statement that he had been defrauded by 
the defendant. On this question of corroboration it will be useful to 
the case of Queen- Empress v. Bam Saran (1) in which Straight, J., collects 

the English cases. , ... 

It is an elementary principle that a person who charges another witn 

fraud must himself prove the fraud, and it is very certain that the plaint- 
iff is not relieved from this obligation because the defendant has himseit 
told an untrue story. In the present case it is quite likely that the 
learned Recorder may be right in his view of the defendants ev^enoo, bu 

whether that is true or not I find myself unable to believe that of the 

plaintiff, and if he is not believed his case must fail. He admits that whe 
it suited him to do so he told Mr. Verbannes that he endorsed the note 
and received the money. He now says that he was untrue, and 
did not receive it. For my part I see no more reason for , , 

story than the other, and I think it impossible to act on ^“suppo 
testimony of a man who admits that he tells whatever [6221 story 

him at the moment without reference to its truth. . 

For these reasons I am of opinion that the action cannot be m ' 
tained. and that this appeal must be allowed and the suit dismis 


with costs in both Courts. ..... i ^ fhft auifc 

Ghose J.— I agree with the Chief Justice m thinking that the sms 

should be dismissed' Upon the evidence, I do think it has . 

factorily proved that the decree of the Small Cause Court was obtainea oy 

the fraud of the defendant Mahomed Golab. 

AppeoXdllowed. 

Jt • 
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CRIMINAL REFERENCE. 

Before Mr. Justice Prinscp and Mr. Justice Hill. 


Mahmudi Sheikh iCoinplainayit) v. Aji Sheikh (Accused).* 

[31at March, 1894.] 

JB«C0j;ni5ance lo keep peace — Criminal Procedure Code, 1082, ss. 106, 349 — Procedure 
to be followed Magistrate trying a case when lie is not empowered to bind the 
accused douni under $. 106 of the Criminal Procedure Code. 

An Honorary Magistrate exoroiaing third olaes powers tried an accused on a 
charge of criminal trespass aod oonvic’.ed and eentoooed him to pay a fine of 
Bs. 10, or in default to sudor seven days' rigorous imprisonment. He further 
submitted the case to the District Magistrate with a recommendation that the 
aooused should be bound down to keep the peace under e. 106 of the Oriminal 
Procedure Code, and the District Magistrate ordered the accused to furnish 
security. • 

Held, that the order of the District Magistrate was illegal and muet be set 
aside. 

Before an order under s. 106 can be properly passed the conviction must be by 
a Magistrate of the class mentioned in the section and not by a third class Magis. 
trate, aod the order must be passed by the Magistrate who convicts and passes 
the sentenoe. 

[DUb.. 38 B. 33- 10 Bom.L.B. 759 = 0 Or. D.J. 267= I Ind. Cas. 454 ; 25 M.L.J. 403 
(404) = 14 M.L.T. 235 (236) = (1913) M.W.N. 769 = 21 Ind. Cae. 174 = 14 Or. L J. 
674 (F.B.) ; Rel.. 12 Cr. L.J. 444 (446)=11 Ind. Cas. 788 = 7 N.L.R. 109 ;P., 30 
M. 48 (49) = 1 M.L.T. 403 = 5 Cr.L J. 88; R.. 11 Cr. L.J. 170 = 5 Ind. Cas. 
676 : 85 C. 434 = 7 0 . L.J. 602=12 C W-N. 752=4 M L.T. 340=8 Cr. L.J. 9 ; 

7 P.R. 1909 Cc. = 2l P.W R. 1909 Cr.=3 Ind. Cas. 577 = 10 Cr. L.J. 309.] 

This was a reference by the Sessions Judge of Myrnensingh under 
8. 438 of the Code of Criminal Procedure. 

It appeared from the letter of reference that the complainant, on the 
20tb November 1893, filed a complaint against the accused [623] Aji 
Sheikh, charging him with having committed offences under ss. 147, 352 
and 426 of the Penal Code. The complainant was examined by Mr. Radice, 
the Assistant Magistrate, before whom the complaint was made over 
for disposal, and be was directed by him to bring bis lease and kabulyat 
in proof of bis possession and also adduce evidence of neighbours. It 
further appeared that in a counter case of Aji Sheikh against Mahmudi 
Sheikh, which came up on the same date, Mr. Radice recorded an order, 
stating that it appeared to be true, and directed it to be put up with the 
other case on the 2nd December. 

On the 2Dd December tbe case was made over to the Bench for dis- 
posal by Mr. Earle, the District Magistrate, and on that day it was taken 
up by BabuGor Mohan Basak, an nonorary Magistrate, who, it appeared, 
had power to try cases singly as a third class Magistrate. It did not 
appear that any process was ever issued against Aji Sheikh, but on the 
2nd December he attended tbe Court as complainant in bis own case, and 
was then ordered as an accused to give bail in the case against him, and 
was ultimately convicted by the Honorary Magistrate under s. 447 of the 
Penal Code and sentenced to pay a fine of Rs. 10, or in default to suffer 
rigorous imprisonment for seven days. At tbe same time tbe Honorary 
Magistrate referred the case to tbe District Magistrate, recommending that 
the accused should be bound down under s. 106 of the Code of Oriminal 

* Criminal Reference. No. 74 of 1894, made by F. H. Harding, Esq., Sessions 
Jndge of Myrneneingh, dated the 6tb March 1894. 
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1894 Procedure to keep the peace. The District Magistrate thereupon, 'without 
March 31. hearing any one on behalf of the accused, directed him to furnish security 

to keep the peace. 

Cbiminal Upon these facts being brought to the notice of the Sessions Judge. 
Refer- he referred the case to the High Court, gwing the following as his rea- 
BNCE, sons:— 

“There have been manv irregularities in this case. They are as fol- 

S1 C. 622. lows : — 


“ 1. The case having been referred to the Bench for disposal the 
Honorary Magistrate bad no jurisdiction to try the case. He could only 
do so upon its being transferred to him by the Magistrate of the District 
originally under s. 192, Criminal Procedure Code, or referred to him for 
trial after withdrawal or recall from the Assistant Magistrate, or the 
Bench under s. 528, Criminal Procedure Code. The proceedings of the 
Honorary [624] Magistrate would appear to be void under s. 530, criminal 
Procedure Code. 

“ 2. The Honorary Magistrate appears to have acted irregularly in pro- 
ceeding to convict and sentence the accused when he was of opinion 
that he ought to be required to execute a bond under s. 106, Criminal 
Procedure Code. Section 349, Criminal Procedure Code, directs that 
whenever a Magistrate of the second or third class having jurisdiction is of 
opinion, after bearing the evidence for the prosecution and the accused, 
that the accused is guilty, and that he ought to be required to execute a 
bond under s. 106, Criminal Procedure Code, he may record the opinion 
and submit bis proceedings and forward the accused to the District Magis- 
trate. 

*' The Honorary Magistrate should not have proceeded to record a con- 
viction and pass sentence, but should have left the whole case open to the 
Magistrate of the district. 

“ 3. The District Magistrate acted irregularly: (a) By passing an order 
on the accused to execute a bond under s. 106, Criminal Procedure Code, 
in a case thus irregularly referred to him. (6) By passing that order without 
giving the accused an opportunity of being heard by bis pleader. An 
accused has a right to be defended by a pleader (s. 340, Criminal Pro- 
cedure Code). The accused, in proceedings submitted under s. 349, Criminal 
Procedure Code, has a right to be present at the proceedings taken by 
the Magistrate on receipt of these proceedings — Qz^cnv. Gunesh Sircar (l)j 
Beg. V. Ragha Naranji (2). 

“I submit to the Hon’ble Court that the accused has been prejudiced 
throughout. He has been prejudiced by having been tried by a non- 
stipendiary sitting alone instead of by the Bench, and he has been 
prejudiced in his appeal. To what Court can he now appeal against the 
order of the third class Magistrate? 

"I submit that for the above reasons the proceedings of the District 
and Honorary Magistrates should be set aside." 

No one appeared on the bearing of the reference. 

The opinion of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 


A 

Sheikh 


OPINION. 

Magistrate exercising powers of the third class convicted Ap 
of criminal trespass under s. 447, Indian Pen al Code, an 

(2) 7 B. H. C. Or. Oa. 31. 


(1) 7 W. R. Cr. 33. 
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senfcenoed him to a fine of Rs. 10, or, in default, to rigorous imprison- 
ment for seven days. lie further submitted the case to the District Magis- 
trate, with a reoommendabioQ that the accused should, under s. 106 of the 
Code of Criminal Procedure, be bound over to keep the peace. The 
District Magistrate has required Aji Sheikh to furnish security to 

keep the peace, and the matter is now before us in revision on a reference 
by the Sessions Judge. 

We are of opinion that the order of the District Magistrate is illegal 
and must be set aside. The order of the District Magistrate professes 
to have been made under e. 349 of the Code of Criminal Procedure. 
That section, however, contemplates that when the Magistrate having 
jurisdiction over the offence under trial finds the accused guilty of that 
■offence, but considers that he is not competent to pass punishment ot an 
appropriate description or sufficiently severe to meet the ends of justice, 
he should submit the entire proceedings for the orders of the District 
Magistrate or the Sub-Divisional Magistrate to whom he may be subordi- 
nate ; and the section is further extended so as to enable bim to deal in the 
same way with a case in which he is of opinion that the accused ought to 
be required to execute a bond under s. 106. But we observe that in such 
a case the order directing the particular punishment to be awarded, that 
is to say, the conviction and sentence, should be passed by a superior 
Magistrate. In this particular instance, the sentence was passed by an in- 
ferior Magistrate, that is. by a Magistrate of the third class, and the 
proceedings were then submitted to the District Magistrate to be dealt 
with under s. 106. Consequently the case is not within the terms of 
8. 349. If we next consider the terms of s. 106 they contemplate that, before 
an order requiring security to keep the peace can be passed under it, the 
accused shall have been convicted by some Court or Magistrate specified, 
nob being of a class inferior to that of a Magistrate of the first class. Read- 
ing these two sections together, therefore, we have no doubt that it was 
the intention of the Legislature that, before an order under s. 106 can be 
properly passed, the conviction of the accused shall have been by an order 
made by a Magistrate of a superior class, and not, as in the present case, 
by a Magistrate of the third class. The terms of s. 106, which enable any 
of the Courts or Magistrates specified to require the execution of a bond to 
keep the peace, direct that such an order may be passed at the time of 
passing sentence on such person. This also shows that the intention 
of the Legislature [626] was that the conviction and order under s. 106 
-shall be passed by one and the same officer. For these reasons we are of 
opinion that the order under s. 106 must be set aside. There are other 
objections taken to the proceedings in this case which it is unnecessary bo 
‘mention. 

H. T. H, Order set aside. 


* 


* 
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^ APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Rampini. 

Bejoy Chand Mahatab Bahadur, minor, represented 

BY HIS NEXT FRIEND AND GUARDIAN LaLA BuN BbHABI 

Kapur, manager {Plaintiff) v. Kristo Mohini Dasi and 
ANOTHER [Defendants).* [6th March, 1894.] 


Limitation Act iXV of 1877), sch, II, art. 14 — Suit to set aside an act or order of an 
officer of Government^" Ultra vires"^Bengal Act VI of 1870, ss. 48, 64— 
dari Chakran Land, Settlement of. 

Under s. 48 of Bengal Act VI of 1870 a Collector can only settle lands with 
the zemindar within whose estate the lands lie. Section 61 of that Act does not 
empower the Commissioner to set aside an order passed by the Collector under 
fl. 48. 

Art. 14 of sch. TI of the Limitation Act does not apply to a case where the 
order is an absolute nullity. 

[F,. 32 C. 1107 = 2 C.L.J 107 ; 33 C. 693; R.. 24 B. 435 = 2 Bom. L.R. 261 ; 29 B. 480 = 
7 Bom. L.R. 497 ; 36 B. 325 (328) = 14 Bom. L.R. 332 = 15 Ind. Cas. 617;2C.L. 
J. 306 (311) ; 17 C.P.L.R. 51 (52j ; 8 C.L.J. 470.] 


The plaintiff, who was a minor and the Maharajah of Biirdwan, 
through bis next friend and guardian instituted this suit for a declaration 
that certain c/ia.wA:id<xrt c/>aA:mn land situate within mouzak Kowarpur, 
of which the Maharajah of Burdwan was the owner, and which was at 
the time of suit in possession of the principal defendant Kristo Mohini 
Dasi, and her adopted son. had been settled with the plaintiff’s predeces- 
sor in title; that the Collector had no power to settle it with any one 
else ; and that a pottah granted by him to defendant No. 1 was inopera- 
tive ; and he prayed for possession of the land to be given him with 
mesne profits. 

It appeared that in 1882 proceedings were taken under the provi- 
sions of Bengal Act VI of 1870 by the Collector with a view [627] to 
resume the land in dispute, which measured some 21 bigbas and 7 cotbabs, 
and the land was measured and the jama fixed by the panckayat at 
Rs. 27 odd. The then Maharajah of Burdwan, Maharajah Aftab Chand 
Mahatab, considering thisinma excessive, petitioned the Collector, praying 
fora revision, with the result that the jama was fixed by a Sub-Deputy 
Collector at Rs. 2 a bigha, or some Rs. 40 odd for the whole land. 
Maharajah Aftab Chand Mahatab objected to this, but his petition to have 
the land settled with him was rejected, and on the 8th July 1882 an order 
was passed by the Collector directing the settlement to be made with 
the defendant No. 1 who was a neighbouring zemindar. The Maharajah 
then appealed to the Commissioner, who, on the Ist September 1882, 
reversed the Collector’s order. It appeared that on the order being made 
by the Collector a transfer in the form of sch. 0 of the Act was drawn 
up and signed by that officer but did not issue from his office. After the 
order of the 1st September 1882 it appeared that the question of resump- 
tion of the chakran lands in that district was kept in abeyance for some 
time and no further steps were then taken. 


* Appeal from Appellate Decree, No. 1974 of 1892, agaiust the decree of 
Kadar Nath Chatterji, Subordinate Judge of Beerbhoom, dated 12tli of September 
reversing the decree of Babu Behaii Lall Mookerjee.Munsif of Suri.dated I7th of August • 
1891. 
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Maharajah Aftab Ghaod died on the 2dtb March 1884, leaving him 
surviving his widow, Maharani Bondei Debi, who was then a minor, and 
who subsequently adopted the plaintiff as son to her late husband on the 
Slat July 1887. On the 17th June 1887 Maharani Bondei Debi applied to 
the Colleotor for a deed of transfer of the disputed chakran land, but the 
Collector, notwithstanding the order of the Commissioner of the 1st Sep- 
tember 1882, rejected her petition, and on the 17th August 1887 ordered a 
poitah to be issued to the defenant No. 1, and the defendants Nos. 1 and 2 
accordingly got possession of the land. 

This suit was instituted on the 16th August 1890, and the Secretary 
of State was made a party defendant, but he did not appear at the hearing 
or file any written statement. The plaint set out the facts and claimed 
the relief above stated. 

Defendants Nos. 1 and 2 filed a written statement, in which, while 
they did not dispute the main facts alleged in the plaint, they alleged that 
Maharajah Aftab Chand bad given up bis rights to the land, and they 
disputed the fact that the Commissioner bad on the 1st September 1882 
reversed the order of the Collector of [628] the 8tb July. 
They contended, further, that such a suit would nob lie in the Civil Court, 
and that it was barred by limitation, the period for such a suit, assuming 
it to lie, being, as they contended, one year running from the date of the 
Collector's original order. 

The Munsif found that there was no evidence to show that Maha- 
rajah Aftab Cbund had given up bis rights to the land, and held that there 
was nothing to prevent such a suit being brought. He held that the suit 
was not barred by limitation ; that the Collector bad exceeded his powers 
in granting the pottah to the defendant ; that the plaintiff was entitled to 
have a settlement of the land and to obtain possession thereof with mesne 
profits, and he decreed the suit accordingly. Upon the question of limi- 
tation and the powers of the Collector to grant the pottah to the defendant 
he gave bis reasons as follows : — 

" The first point for determination is from what time limitation would 
run. It is argued for the defence that limitation would run from the 8th 
July 1882 when thopottah granted to defendant No. 1 on the 17th August 
1887 was signed and sealed. On the other band, it is argued on the 
plaintiff’s side that limitation would run from the last mentioned date 
when the pottah was issued. It appears that after the rejection of the 
plaintiff’s predecessor Maharajah Aftab Chand’s petition for a settlement 
of the disputed chakran lands with him, and the passing of the order for 
granting the pottah to defendant No. 1 by the Collector in July 1882, the 
said predecessor of the plaintiff preferred an appeal to the Commissioner 
of the division, who reversed the order of the Collector on the 1st Septem- 
ber 1882. So everything that was done by the Collector was also reversed 
and the pottah can’t be said to have been in force at the time. The 
Ohaukidari Act (Bengal Act VI of 1870) was in abeyance in this district 
for some time. The parties did not take any steps in the matter till the 
17th June 1887, when Maharani Bondei Debi, the wife of Maharajah 
Aftab Chand, who was then dead, applied to the CloUector for a settlement 
of the lands with her. This petition appears to have been rejected on the 
18tb June 1887. The defendant No. 1 then applied to the Collector for 
t\io pottah on theSth August 1887 and the pottah was granted to her on 
the 17th August 1887. Under such circumstances I find that limitation 
cannot run from the 8tb July 1882, but should run from the 18th June 188T 
or from the 17th August 1887. 
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The nexb point for determination is whether or not the plaintiff has 

come into Court within time from either of the said dates. It is proved 

that Maharajah Afbab Chand died on the 24bh March 1884 and waaSsuc- 

ceeded by bis wife Maharani Bondei Debi, who at the time of his death 

was also a mioor and was succeeded by the minor plaintiff, her adopted 

son. So whether the period of limitation be one year under art. 14 or 

three years under art. 91 as urged by the defendants’ pleader, or six years 

under art. [629j 120, scb. II of the Limitation Act as urged by the 

plaintiff’s pleader, it does not matter; the plaintiff’s case is clearly within 

time under s. 7 of the Act, and the case of Kkodabux v. Budree Naraln 

Singh (1), and that of Mohun Buksee v. Gunga Soondery Dabee (2). 

* * * 


I find that the Collector of Birbhum exceeded bis powers in granting 
a lease of the land in suit to defendant No. 1. Under cl. 4, s. 8, 
Reg. I of 1793, the jama of the zemindars was fixed, exclusive of 
the produce of any lands which they may have been permitted to 
appropriate for keeping up thanas or police establishments, and tbe 
Governor- General in Council reserved to himself the option of resuming the 
produce of such Lands in consequence of having exonerated the proprietor 
of land from the charge of keeping the peace, etc. Then under s. 41-, 
Reg VIII of 1793, the chakran lands were annexed to the malguzari 
lands and declared responsible for the public revenue assessed on the 
zemindaries in common with all other malguzari lands therein. So that 
on resumption of chaukidari chakran lands, it is provided by s. 48 of Act 
VI of 1870, that such lands shall be transferred, etc., to the zemindar of the 
estate or tenure within which they may be situate. Then by ss. 49 and 
50 it is provided that the transfer is to be made at half tbe assessment to 
be fixed by the panchayat and approved or revised and approved by the 
Collector, tbe zemindar being at liberty to contest tbe assessment be- 
fore it is approved. It is then provided in the last portion of s. 50 that 
after such approval the Collector of the district shall, by an order under 
his hand in tbe form in sch. C, transfer to such zemindar such land 
subject to the assessment so ‘approved.’ So there is no discretion left and 
tbe Collector is bound to transfer the chaukidari chakran land to the 
zemindar of tbe estate comprising tbe said land. 

“In the present case tbe panchayat fixed the assessment at Rs. 27-13 
annas 7 gundas 2 cowries. The plaintiff’s predecessor objected to the 
assessment, and the Sub-Deputy Collector was appointed to revise the 
assessment. He submitted a report to the Collector fixing the assessment 
at Rs. 2 per bigha, i.e., at Rs. 40 11 annas 12 gundas. From the record 
called for from the Collectorate, there does not appear any express approval 
by the Collector. Again it appears that the plaintiff’s predecessor’s 
petition of tbe lObh Assar 1294, (I7th June 1887), was rejected on an 
incorrect report submitted by the Head Clerk, who stated that the settle* 
ment of tbe chakran lands in village Kowarpur was made with Kristo 
Mohini Dasi (defendant No. 1), zemindar of the neighbouring village on the 
18th July 1882. Tbe fact of the order for the said settlement having been 
reversed by the Commissioner in appeal No. 3T., and distinctly mentioned 
in the said petition of the 17th June 1887, was not brought to the notice 
of tbe Collector. 

[630] Then it appears from the petition of Kristo Mohini Dasi, daw 
the 8th August 1887, that she obtained the pottah on a misrepresentation 

(9) 9 O.llBl. 


(1) 7 0. 137. 
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of the facta. In it she iHsbinotly stated that od aocount of the aottlomont 
of the chakran lands of Kowarpur (tho disputed lands) with her, the 
xemindar of Kowarpur (tiio Maharajah of Burdwan) appealed to tho 
Oommissioner, that the appeal was dismissed and that the pottah would 
be granted to her. 

For all these reasons I hold that tho Oolleotor had no power to lease 
•out the land in suit to the defendant No. 1, and that the defendants 
Nos. 1 and 2 are not entitled to retain possession of it. *' 

The defendants appealed to tho Subordinate Judge who reversed 
the decree and dismissed t.lie suit with oosts. It appeared that only two 
points wore argued on the appeal, viz., the question of limitation and the 
•question as to whether Maharajah Aftab Cbacd had relinquished his 
rights. The Subordinate Judge decided the latter point in favour of the 
plaintiff, but as regarded the former, he considered that one year was 
the proper period of limitation to apply to the case, and that it must be 
taken to run from the Sth July 1882, the date of the Collector's order, 
as no appeal lay to the Commissioner, and he bad no authority to set 
aside the Collector’s acts, his p:>wer9 being clearly defined by s. 64 
of the Act. He therefore held that as Maharajah Aftab Cband did not 
•die till the 24th March 18S4, more than a year bad elapsed from the 
date of the order, and that the suit was barred by limitation. Tbe plaintiff 
appealed to the High Court. 

Babu Hem Ghunder Banerjee, for the appellant. 

Babu Bhawany Churn Dutt and Babu Boidya Nath Dutt, for the 
respondents. 

The judgment of the High Court (Trevelyan and Rampini, JJ.) 
was as follows : — 

JUDGMENT. 

Trevelyan, J. — The real question in this case is one of limitation. 
This question depends upon whether art. 14 of the second schedule of the 
Limitation Act applies, and, if it does so apply, from what date limitation 
begins to run. 

Tbe Land in dispute in this suit was chaukidari chakran land situate 
within the estate of which one of the former Maharajahs of Burdwan was 
the proprietor. In 1832 proceedings, nurporting to be under s. 48 
and the following sections of Bengal Act VI of 1870, were commenced. 

[631] Tbe Maharajah contested the assessment, and on the 8tb of 
July 1882 by a petition asked the Collector to settle the land with him. 
On the 6th of July 1882, the Collector refused this application, and order- 
ed the land to be settled with the first defendant, who was tbe zemindar 
of adjacent lands. A transfer in the form of sob. C of the Act was 
'drawn up and signed by the Collector, but did not issue from his office. 

Tbe Maharajah then preferred an appeal to the Commissioner of the 
division, who set the order of tbe Collector aside on tbe 1st of September 
1882. 

I may say in passing that apparently this order of the Commissioner 
was ultra vires, and indeed the learned pleader for the appellant has not 
.very seriously contended that it was intra vires. The powers of the Com- 
missioner under tbe Act are defined by s. 64, which provides as follows: 

' Tbe Commissioner of circuit shall have a general controlling power over 
.all proceedings of panchayats and Magistrates and Magistrates of dis- 
^iots under this Act.” Section 1 of the Act defines the Magistrate 
■of the district” as "tbe Chief Officer charged with the executive 
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administration of the district in criminal matters by whatsoever design 
nation such officer is called.” So apparently the Commissioner can 
only control the action of the Magistrate when be is acting in his capacity 
as administrator of a district in criminal matters. He was here acting: 
as Collector, i.e., as administrator of the district in revenue matters. In 
the view that I takeof this case it is not absolutely necessary to determine 
whether the order of the Commissioner was valid, but as far as I can see- 
it was not. If it were valid there is an additional reason for this suit- 
not being barred. 

As far as I can gather proceedings to resume chahran land seem then 
to have been kept in abeyance for about five years. In the 12th paragraph 
of the plaint the plaintiff says : This plaintiff has come to learn and* 
believes that after the said order bad been passed the questionof resumption 
of ckakran land was kept in abeyance for some time under orders from- 
Government.” The defendants did not deny this in their written statement. 
A similar statement was made before us and was not contradicted.- 
Wbile these proceedings were in suspense the Maharajah died, [632] 
leaving an infant widow, who, while still an infant, adopted the 
present plaintiff, who also was and is still an infant. On the 17fch of 
June 1887, the Maharani, who apparently bad not then adopted is applied 
to the Collector for a deed of transfer. The application was refused on 
the next day. 

On the 8th of August 1887, the defendant No. 1 applied to the 
Collector to issue to her the deed of transfer which had been signed in 1882. 
By an order of the 17th of August it was ordered to be so issued. 

On this state of facts I have come to tbe conclusion that it is not- 
necessary to suetoset aside tbe order of the Collector made in 1882. 

The limitation provided in art. 14 only applies where it is necessary 
to set aside an order before relief can be obtained. The order of the Col- 
lector was, in my opinion, clearly ultra vires. He bad not under the Act- 
any power to transfer tbe land to any one except tbe Maharajah. 

Section 48 says that the land shall be transferred in manner and 
subject as thereinafter mentioned {i.e., as to tbe fixing of the assessment)- 
to the zemindar of the estate or tenure within which may be situate such- 
land. There is no power whatever to transfer to any one else, and any 
such transfer would necessarily be an entire nullity. The Collector has 
no more power to transfer this land to any one other than the zemindar 
than any private individual has. 

It is not necessary to sue to set aside an order which is an fthso- 
lute nullity. Such order can be treated as of no effect whatever. 1 
authority were wanted for such a proposition it can be found in the cases 
of Shtvajt Yesji Ghatvan v. The Collector of Hainagiri (1) and hag^- 
V. Salu (2). 

In the former case, at page 432 of the report, Mr. Justice West, with 
the concurrence of Mr. Justice Birdwood, says : “ There are other order? 
not within the scope of the authority of tbe official who makes 
ratione matericE. He affects to deal with something in its nature 
character beyond the range of his functions. In the case of 
order carried out in the way of dispossession, we do nob think tha 
person injured is [633] deprived of his remedy, or restricted in his 
to tbe Law Courts, merely by tbe orders being signed by the OoIlMtor 
other official. The order is, in the case supposed, legally a nullity , 

(1) 11 B. 429. (3) 16 B. 434. 
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diopOBseasion is an act of force as if it bad been effeotied by a mere private 
iodividual." In the latter case Mr. Justice Jardine approves of Mr. Justice 
West's deoisioo, aud Mr. Justice Gandy, who. on other grounds, differed 
{rom Mr. Justice Jardine as to the particular case before them, says : 
" Had the order passed by him not been prima facie within the scope of 
his authority, rationc viatcri(B, then s. 135 would not apply. So, too, had 
he affeoted to deal with something in its nature or legal character beyond 
the range of hie funotions, his order would have been legally a nullity, and 
there would have been no need for plaintiff to bring a suit to set it aside." 
It is clear from Mr. Justice Bayley’s judgment in the same case that be 
.approves of this proposition. 

In the present case I think that the order of the Collector in 
1882 can be treated as an absolute nullity, and that it neither bars 
nor restricts the plaintiff's right of suit. 

Had I come to the conclusion that art. 14 of the Limitation Act ap- 
plied to this suit, I think I must have held that time began to run, not 
from the order of 1882, but from the issue of the transfer in 1887. The 
proceedings were in abeyance, and if the Maharajah had then sued to set 
aside the order of 1882 the answer would probably have been that, until 
he bad issued the transfer, there was nothing to prevent the Collector 
oanoelling it. The proceedings of 1887 shew that another order was under 
the oiroumstances necessary before it would be issued. The proceedings 
of 1887 were in continuation of those of 1882, and shew that the proceed^ 
ings of 1882 had not terminated by a final order. 

In my opinion this appeal should be allowed and the decree of the 
Munsif restored with costs in the lower appellate Court and in this Court. 

Rampini, J. — I agree. I would add that if the order of the Collector 
dated 1882 be held to be a good order, then it must be regarded as set 
aside by the order of the Commissioner. Both orders seem to me to stand 
on the same footing as regards jurisdiction. In that case, the suit is not 
barred by limitation: for limitation would not begin to run till 1887, and 
the plaintiff's [634] adoptive mother having been a minor, and the plain- 
tiff being himself still a minor, the suit is in time. If. on the other hand, 
it be held that the Commissioner’s order is void for want of jurisdiction, 
then the Collector’s order of 1882 must be regarded as inoperative for the 
same reason . I can make no distinction between the two orders as regards 
validity. 

I therefore concur in allowing this appeal with costs. 
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Appeal allowed. 


21 C. 634. 

INSOLVENCY. 

Before Mr. Justice Sale* 

In the matter op P. De Momet, an insolvent. 

[11th April, 1894.] 

Insolvent Act (11 e£ 12 Vic,, e. 31), «. 5 — Jurisdiet4on — Bssidence — Insolvency/. 

There ie nothing to show that the residence contemplated by s. 5 of the 
Insolvent Act must necessarily be a permanent residence ; the object of that 
section being to extend the benefit of the Act to those who could be said to be 
residents, for the time being, within the jurisdiction of the Court at 
the time they filed their petitions. 
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[R.. 13 C.PX.B. 61 (64) : 1 L.B.R. 222 (224) ; D.. 4 Bur. L.T. 81 = 10 Ind. Cas. 786. 

(787),] 

Application for personal discharge. 

It appeared that the insolvent, who described himself as “ at present 
residing at the Great Eastern Hotel in Old Court House Street in the town 
of Calcutta, who for some years prior and down to the commencement of 
the year 1893 resided and carried on the business of an indigo planter at 
the Busharutpore Indigo Concern in the District of Jaunpore in the 
Benares Division of the North-Western Provinces, and from that time 
down to 1893 resided at and worked as Superintendent of the DooteriahTea 
Gardens in the District of Darjeeling, at present out of employ, ” filed his 
petition in insolvency on the 8th January 1894. His schedule showed 
the name of one creditor only, such creditor having obtained a decree 
against the insolvent on the 1st June 1888 for Rs. 75,000. The hearing of 
the insolvent’s petition came on before Mr. Justice Sale. 

Opposition to the discharge of the insolvent was entered [63d] by the 
sole creditor on, amongst other grounds, the ground that the Court had 
no jurisdiction, inasmuch as the insolvent was not a British subject, and 
was not resident in the town of Calcutta, but had merely come there for 
the purpose of filing his schedule. On this point the insolvent being exa- 
mined by Mr. Dunne gave the following evidence : " I went to England 
last year. I was Manager of a tea garden in the Dooars belonging to 
the estate of the late Mr. Brougham. In November last I received notice 
of dismissal, and left England to return to India, where I arrived on the- 
28th December 1893. On arrival I put up at the Great Eastern Hotel, 
having no other residence, and having no work, nor any promise of em- 
ployment on arrival. I filed my schedule on the 8th January 1894 after 
consulting my attorney. I remained at the Great Eastern Hotel till the 
16bh J anuary, and then went up to the Dooars, returning to Calcutta again 
on the 6bh of February, and remaining there till the 14th March. I then 
went back to a friend who offered me board and lodging in return for my 
looking after a portion of his work, and I have been working in that way 
ever since. Beyond this I have received no promise of any work from any 
body. My object in returning to Calcutta was to look out for work in 
tea. I did not come to Calcutta merely for the purpose of filing my 
schedule. I was born in India, my father having been in India for many 
years in the indigo line, I was married here and my daughter was bom- 
here ; she is now in England.” 

To Mr. IT. A. Apcar the insolvent said: “I put up at the Great 
Eastern Hotel, knowing that it was the most likely place to meet planters, 
and that I should have thus a chance of obtaining employment.” 

Mr. T. A. Apcar for the opposing creditor : — On this evidence it is 
clear that the Court has no jurisdiction. The reported cases have never 
gone the length of laying down that a stay in Calcutta for ten days to- 
look out for employment amongst tea planters constituted ' residence 
within the meaning of the Insolvent Act so as to give the Court 
jurisdiction. There must bo shown an intention to remain intheplac®, 
for a time ; in this ease the insolvent had never intended to renaam 
in Calcutta, but had merely come to obtain employment. I refer [636] tc^ 
In re Blackwell (1) In re Tietkins (2) and In re Bam Paul Singh (3). 

Mr. Dunne iov the insolvent. — Section 5 of the Act uses the won 
^‘ reside.” The insolvent was residing in Calcutta when he filed his- 


(1) 9 B.H.C. 461. 
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petition, theroforo prima facie tlie Court Ima jurisdiotion. It is for the otlior 
side to show that what was reaidouoe prima fade was not really roai«lonce 
at all within the moauiog of the Act. The ground on which tho oases 
have gone is that owing to want of bona tides or on some such cause, that 
which was prima facie residence was not residence at all within the mean- 
ing of tho Act. The decision of Broughton, J., in Ram Paul Sinah's ease 
proceeds on the ground that there w'as some other Court which had juris- 
diction in insolvency to which the petitioner could have and ought to 
have applied. If the decision is not put on that ground, the decision is 
clearly wrong. In this case this Court is the sole Court to which the 
application could be made. It is clear that the petitioner has no other 
residenoein India. Section 5 does not mean that the residence must be of 
a permanent nature ; and the iutention of the insolvent as to rosidonce can- 
not a£feot the matter: see In re Tieikins (1). It is clear that the insol- 
vent was aoting entirely bona tide, and though the actual time of his resi- 
dence in Calcutta before hling bis petition was only eleven days, still such 
a residence is quite sufficient under the circumstances of the case. 

ORDER. 

Sale, J. — I think I must hold that this Court has jurisdiction to en- 
tertain this petition. Tho insolvent was an indigo planter for many years 
and subsequently a tea planter. Some time in 1879 a decree was obtained 
against hine for a large sum of money. It was provided in that decree 
that a certain sum should be paid by bim towards satisfaction of the de- 
cree. Every month the amount payable under that decree has been paid 
in, and payments were continued till the end of December 1893. Early 
in 1893 the insolvent, then Superintendent of a garden in Darjeeling Dis- 
trict, went to England on leave accompanied by his daughter. The family 
of the insolvent consists of himself, daughter and wife. The wife appears 
to be mentally affected and has been for sometime past [637] in St. Vin- 
cent’s Home. While in England the insolvent obtained the information 
that the garden which formed part of the estate of Doctor Brougham was 
to be sold in course of administration, and accordingly on 1st November 
1893 be communicated with the Bank in this country to transfer a sum of 
Rs. 5,000 odd, which stood to credit of bis account with the Bank, to the 
name of his daughter. Ho was then purposing to return to this country 
and leave bis daughter behind in England, and his object in making the 
transfer was to provide for bis daughter who was left in England, and 
also to enable her to support the mother in this country. Very shortly 
afterwards he was dismissed by the proprietors of tho garden, inasmuch 
as it appeared there was some question as to bow long the garden was to 
be carried on, and he was offered either payment of three months' salary 
in lieu of notice, or the option of returning to this country and rejoining 
his appointment for that period. He accepted the former and accordingly 
his connection with this country entirely ceased on tho 11th November 
1893. He then determined to come out to this country to seek for 
employment in tea in which his experience had been gained. He came 
out, and on arrival at Calcutta he took up his abode at the Groat Eastern 
Hotel, intending to stay there till he obtained employment. His object, 
he says, in going to the Great Eastern Hotel was that it was a place much 
frequented by parsons interested in tea, and ha would be more likely to 
hear of employment likely to suit bim at that place. He made^ 
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enquiries of various persons of whom he had knowledge, but was 
unable to obtain any offer or promise of work. Then, he says, finding 
there was no prospect, the season being advanced, of obtaining any 
work, and seeing no possibility of paying the moneys due under the 
decree, he was compelled to seek the assistance of the Insolvent Court. 
He went to bis attorneys, and on the 8th January his petition was 
filed. On the 16bh January he left Calcutta on a visit to the Dooars, 
returning again to Calcutta iu February, and after a short stay in 
Calcutta obtained the offer of work ou a tea estate in the Dooars on the 
terms of obtaining his board and lodging. That offer he accepted, and 
that pest he still bolds. The question is whether at the time of bis 
filing his petition here on the 8bh January he was residing within 
the jurisdiction of this Court within the meaning of s. 5 [638] 
of the Insolvent Act. I am quite satisfied on the evidence of Mr. De 
Momet that his conduct has been bona fide throughout. Tbe sum trans- 
ferred was the savings between the amount he was by the decree ordered 
to pay to his creditor. Rs. 300 a month, and the full amount of his salary, 
and he considered he was entitled to deal with this amount iu the way he 
did. The questiou as to what is a sufficient residence to give jurisdiction 
to this Court has been the subject of judicial determination more than 
once. As far as I understand no case goes to the length of bolding 
that residence under s. 5 must be a permanent resideuca. It seems to 
me tbe object of the section is to extend the benefits of the Insolvency 
Act to those who are bona fide residents within the jurisdictioo at 
the time of the filing of the petition. The term is used to distieguisb 
the position of such persons from that of a person who merely comes 
in aud uses his presence within the jurisdiction as tbe means of 
obtaining the benefit of the Act, and it also has the effect of 
excluding persons merely in the position of visitors. The' cases show 
moreover that great stress is laid upon the fact as to whether 
or not the person said to reside within the jurisdiction had at the 
time any other residence elsewhere. It is quite clear from the facts 
of this case that the insolvent had no place of resideoce outside tbe 
jurisdiction of this Court, and if the insolvent was not residing within the 

jurisdiction at the time he filed his petition it is difficult to say he was 

residing outside the jurisdiction. 

Moreover, under ss. 16 and 17 of the Code of Civil Procedure a very 
short period of actual living or dwelling within the jurisdiction of a Civil 
Court has been held sufficient to constitute residence so as to give such 
Court jurisdiction in suits by or against persons said to be residing within 
its jurisdi tion. Under all these circumstances I think the facts here show 
that the insolvent was residing within the jurisdiction of this Court at 
the time when his petition of insolvency was filed. The oases which have 
been cited, viz.. In re Tietkim (1) and In the matter of Bam Paul Singh .2) 
are I think distinguishable. In the first case the insolvent bad a perma- 
nent residence outside the [639] jurisdiction, and in the second oasfe the 
insolvent was a native of this country who had his family residence at 
Bhaugulpore* His dwelling bouse had been sold no doubt, but still bis 
wife and family were residents of that place. It would seem in tba 
case the insolvent’s coming down to Calcutta was only for the purpose o 
filing his petition in this Court, and tbe fact of residence in Calcutta 
was not made out. 

(3) 8 G. L>B. 14. 


(1) 1 B.L.R. O.C. 84. 
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I do nob think either of those oasos affects the conclusion I come to 
on the present facts. 

Personal discharge granted. 

Attorneys for the insolvent : Messrs. Orr, Robertson <£ Burton. 
Attorneys for the opposing creditor : Messrs. Leslie Bros. 

T. A. P. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 


TiNCOUUI DliHVA {J uihjnicnt-dcbtor) o. Slllli ClIANDRA PaL 
CUOWDHURY AHD OTHERS (Dccrcc^holders).^ liiOih February. 1894.] 


iJxeculion of decree — I’roperhf outside jiirisdiclto'i of Court — Jurisdiction Alortt/fujc 
decree^ Attachment, Absence of, on sale of mortgaged proi>crty^Civil Procedure 

Code, 1882. ss 19. 223. 

A Court thiit bas jurisdiction to p iss a decroo tor tbo s-ilo of property coinpris* 
' od in a morlRafio b'W also powor to carry out its docroc by soUuif? tbo property, 
ovoo though a portion of the property bo oitu ito ouLsido the local limiU of iIb 

jutisdioiioii^ 

Gopi A/o/ian Roy V. Doybaki Nundun Sen (1) followed; Preoi Chand Dey y. 
Mokhadi Debi (21 distiuguiahed. 

The ouoisoioQ to oauee an a' la.fbiiieut to be made in execution of a decree for 
the realization of a mortg«go debt docs nob afioct the validity of a sale ol the 
mortgaged property in execution of such dtcree- 


fR Sin R71’39C.101 (109 1 = 14G.L.J. 223— 16 CW.N. "lO^ — 11 Ind. Oas. 417. 13 

C-L-J. 243 = 9 lod. Oas. 918 ; 5 lud. Cas. 798= 13 O.C. 43.] 


This was an appeal frooQ an order passed by the Subordinate Judge 
of Nuddea on the 14bh January 1893. refusing bo set aside the sale of 
certain mortgaged properties held in execution of a decree, dated the 9th 
February 1880. Some of the properties [6403 covered by the mortgage 
were situate in the districts of Burdwan and Hughli. and Lb was contend- 
ed that the Subordinate Judge of Nuddea had no jurisdiction to sell these 
properties in execution of the decree, and that the sale was bad by reason 

of there having been no previous attachment. ^ ^ 

The Subordinate Judge, having refused to set aside the sale on the 
ground that the judgment-debtor had failed to prove the grounds on 
which he sought to have it set aside, passed an order confirming the sale, 
and it was against that order that the judgment-debtor now appealed. 

Babu jSnnat/t I>ass and Babu Sar at Chunder Roy Uhowdry , for the 

appeUant^ Bas/i Behary Gkose and Babu Httra Prasad Chatterjee, for the 

respondents. 

JUDGMENT. 


The judgment of tbo High Court (Pbinsep and Ameer Ali, JJ.) was 

delivOTad^by^ ^ proceedings now before us relate to a sale held in 

execution of a decr ee passed by the Subordinate Judge of Nuddea. Th e 

• Appeal from Original Order No. 98 of 1893, againet the order of B«bo Gopaul 
Ohunder Banerjee, Subordinate Judge ol Nuddea. dated the 14tb of January 3893. 

(]) 19 O. 13. (2) 17 C. 699. 
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suit was broughb on a mortgage bond, by which certain properties which 
had been brought to sale were hypothecated, some of these properties 
being situated beyond the ordinary local jurisdiction of that Court. The 
Subordinate Judge had full jurisdiction to deal with such a ease and to 
pass a decree in respect of such properties. The appeal now before us is 
from an order of the Subordinato Judge refusing to set aside the sale held 
in execution of that decree. 

Two points are raised in this appeal : hrst, that the Subordinate 
Judge had no jurisdiction to sell certain properties beyond his ordinary 
local jurisdiction, although they may form part of the decree properly 
delivered by him under which the sale has been held, inasmuch as such 
properties being situated in another district, the sale of these properties 
should have beon held hy the Court having ordinary local jurisdiction, 
and tbe docroo for such properties should have been transferred to such 
Court for execution ; secomlly, that the sale held without an attach- 
ment previously made was bad. 

On the first point it is necessary only to refer to the judgments 
[641] of this Court. In the case of Prem Ghand Deij v. Mokhoda Debi (1) 
it was held that, although a Court may have had jurisdiction to pass a 
decree directing the saie of properties covered by a mortgage, still, if tbe 
area within which such properties were situated had been transferred to 
another jurisdiction after decree, it was not competent for that Court to 
proceed to execute such decree. In that case, however, the Court had no 
jurisdiction at all to execute tho decree so as to sell any of the mortgaged 
properties, since they had all of thorn ceased to form part of the local 
jurisdiction of the Court after the decree had been made. The case of 
Gopi Mohan Roy v. Doyhaki Nundun Sen (2) is, however, directly in 
point. In that case, as in this, the decree related to properties within 
and without tho ordinary local jurisdiction, and it was held that 
consequently that Court was competent to execute its decree to its fullest 
extent, oven to tho sale of properties outside its local jurisdiction. We 
concur in the view expressed by the learned Judges in that case. It seems 
to us, moreover, that it would be impossible to apply the provisions of the 
Transfer of Property Act relating to sales in accordance with the decree 
passed in a suit on a mortgage, if it were necessary to apply to different 
Courts to obtain realization of tho mortgage debt by sale of the properties 
bypothi^catod. There is nothing, moreover, in tho terras of the Code of 
Civil Procedure itself which would deprive the mortgagee of this very 
necessary power. 

In regard to the second point, we havo been referred to the ease of 
Ktfihory Mokwn Roy v. Mahomed Muzaffar Hosscin (3), in which tbe 
object of an attachment before decree, and the efifect of an omission to 
cause such attachment to be made, are fully discussed. I was one of the 
Judges who decided that case. We see no reason to differ from the view 
therein expressed. We should not be inclined to hold that the omission 
to cause an attachment to be made in execution of a decree for the realiza* 
tion of a mortgage debt would affect the validity of a sale held in execution 
of such decree. For these reasons wo are of opinion that this 
should be dismissed with costs. 

H. T. H. Appeal dismissed. 


(1) 17 C. 699« 


(a) 19 0. IS. 
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[643] GRIMINAL REFBREN015. 

Before Mr. Justice PrinscpaiuL Mr. Justice Ameer Ali. 

Quebn-Empubss V . Sagal Samba Sajao and others/' 

[ilbb Deoombor, 1893.] 

— Examination oj witnesses — C»‘oss-iCj;rt>uiua/ion — IUqUIoJ accused to cross- 
examine lyibiosscs /or the jjrosfCiiOoii before — Criminal Procedure Code 

(1861) s. 191; GV of 1872). s. 191; (A* of 1882). ss. 207. 208, 210. 26G, 257, 288— 
CrirnuMl Procedure Qotio, 1882, s. 3G4 = iiVcon/jui 7 statement of accused by Magis- 
trate, 


1898 
Deo. 11. 

Criminal 

Refer- 

KNOB. 

31 0 . 642 . 


Aq aooused person has ibo tight to cross-oxamine the witnesses for the proseou- 
tion after their oxamiDutiou at the judicial inquiry before the Magistrate previous 
to oommitmeiii. The fact that tbeCniuinai Procedure Code cf 1872 contained 
au express provision to that effect, whiob was omitted in the Code of 1882, 
together with the provisions of es. 210 and 25U of the later Code, must not be 
talren to show an intention on the part of the Legislature to deprive an accused 
of that right. The express provision in tho Code of 1872 was probably thought by 
the Logislaturo, when framing tho Code of 1882, as being redundant, seeing that 
the Evidence Act of 1872. which was passed at tho same time as the Criminal 
Procedure Code of 1872, made sulUcioot provision on the subject. Section 256, 
moreovor, does not prohibit crosij-cxamination before a charge is framed ; it 
permits a* further cross-examination expressly directed to tho case found and 
embodied in the charge, and would enable an accused person, if he has reserved 
his oross-examinatiou, to exorcise his right at that lime subject to a discretion 
given to the Magistrate by s. 257. 

Where depositions of witnesses for the prosecution before the Magistrate 
previous to commitment were taken without any cross-examination by the 
accused being allowed, it was held that such depositions wore improperly treated 
as evidence m the Sessious Court, as they had not been “ duly taken” in the 
presence of the accused wiihin the meaning of s. 2S8 of the Code. 

Where an accused, a Mauipuri, was examiu^d before the Magistrate through 
an interpreter who obtained his answers in Manipuri, and they were recorded 
in that language, and the interpreter translated them into Bengali, and they 
were recorded by tho Magistrate in English, and the statement in English and 
that in Manipuri were found to difier : Held that the statement recorded in 
Manipuri must betaken to be tho record in tho case. Had tho Manipuri state- 
ment not been made, the Magistrate by recording the statement in English 
would not have etriotly complied with the spirit and intention [643] of s. 364 
of the Criminal Procedure Code, though tho record in English might not neces- 
sarily have been inadmissible in evidence. 

[R 12 C W N- 1014 = 3 Cr.L.J. 221 ; 4 N.L-R- 163 (164) = 9 Cr. L.J. 56; 3 P.R. 1904 

(Cr.).i 

In this case seven persona, Sagal Samba Sajao, Ohouba Singh, Nasiba 
Nengthonba, Madan Hijapa, Cbaubangbang Sajao, Amur Feberi, and Sarba 
Singh, were charged under 3. 396 of the Penal Code with dacoity in the 
Goiirse of which murder took place. 

The facts on which the charge was made are fully set out in the judg- 
ment of the High Court. There were nine persons implicated originally, 
but two of them, Mukhta and Mohan had pardon tendered to them and 
were made approvers under s. 337 of the Criminal Procedure Code. The 
accused were tried by the Officiating Sessions Judge of Silohar with two 
assessors. The assessors found all the accused not guilty, being of opinion 
that the evidence of the approvers, on which the prosecution almost 
wholly depended, was tutored. 

* Criminal Reference No. 43 of 1893 in Appeals Nos. 868 and 880 of 1893 made 
by John Clark, Esq., Offioiatisg SesEione Judge of Bilchar, dated the 29th Soptembei 

1898 . 
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1893 The Judge found them all guilty ; four of them. Sagal Samba Sajao, 

Deo. 11. Chouba Singh, Nasiba Negthonba and Madao Hijapa, who he found 
" fcook a leading part in the commission of the crime, he sentenced to death; 

Criminal the other three accused were sentenced to transportation for life. 

Refer- The case, so far as rogardeJ the prisoners sentenced to death, was 

ENCE. referred to the High Court for confirmation of the sentence ; and ail the 
prisoners appealed to the High Court on the following grounds : 

31 C. 642. That the Sessions Judge had orred in his estimate of the evidence in 

the case : that the Sessions Judge had erred, both in law and on the 

merits, in dealing with the evidence of the two approvers who have been 

examined as witnesses in the case; that the Sessions Judge was wrong in 
refusing permission to the petitioners to inspect the two depositions record- 
ed by Mr. Lees, first class Magistrate, of the said approvers ; that the 
Sessions Judge has errod, both in law and on the merits, in dealing with 
the evidence in the case, which is supposed to corroborate the evidence 
of the said approvers, and in convicting the petitioners thereon ; that the 
Sessions Judge has erred in bis estimate of the conduct of the petitioners 
in its bearing on their supposed guilt; that the Sessions Judge has erred, 
both in law and on the merits, in dealing with the statement of the 
woman Sadi, and in not summoning [644] either Mr. Howell or 
the Assistant Superintendent of Police in connection with the said state- 
ment of the woman Sadi ; that the Sessions Judge has erred, both in law 
and on the merits, in dealing with the so-called confession of the peti- 
tioners’ co-Qccused Sagal Samba Sajao ; that the Sessions Judge was 
wrong in using, to the petitioner’s prejudice, materials which either were 
nob or could not be made evidence in the case ; and that the Sessions 
Judge was wrong in refusing the petitioners access to certain statements 
of witnesses for the prosecution recorded otherwise than by the oommit* 
ting Magistrate. 

Mr. J. T. Woodroffe, Mr. P. L, Babu Boidonath Butt, Moulvie 
Syed Shumsul Huda, Babu Sarat Chandra Boy Ghoivdhry, Babu Atulya 
Charan Bose, and Babu Joy Gobind Some, for the accused. 

Mr, C. P, Hill, for the Crown. 


Mr. Woodroffe, contended that the statement made by the accused 
Sagal was inadmissible in evidence. It was made in Manipuri ; questions 
wore put to him by the Magistrate through an interpreter ; the answers 
were given in Manipuri and translated by the interpreter into Bengali ; 
the answers however were not recorded in Bengali but in English ; this 
was nob in accordance with the law ; see ss. 164 and 364 of the Criminal 
Procedure Code. The statement should by these sections have been re- 
corded in Manipuri, or at any rate in Bengali ; if that were impracticable 
the prosecution ought to show that it was so, otherwise the statement is 
not admissible in evidence ; see QueeU'Evipress v. Nilmadhab Milter (1); 
Empress v. Vaimbilee (2) ; Jai Narayan Bai v. Queen-Empress (3) ; an^ 
Queen-Empress v. Viran (4). The case of Fekoo Makto v. Empress (5) is 
distinguishable. This statement moreover was repudiated as soon as 
the accused for the first time understood what bad been recorded, and 
another statement was made before the Judge which contained no con- 
fession or admission. The earlier statement having been repudiated 
was nob admissible as evidence in the Sessions Court ; Beg. v. Oarbad 
Bechar (6), and Queen v. Gonesh Koermee (7).i?fsr. v. [645] Thompson{%), 


(l) 15 C. 696. (2) 5 C. 826. <3) 17 C. 862. 4) 9 M. 224. 

(6) U C. 639. (6} 9 B.H.C.R. 344. |7) 4 W.E. Cr. 1. 8) (1893) 3 Q.B. 18, 
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was also referred to. The sfcateaienfc was also made under pressure 1898 

pub upon the aoousod, and in luaemenb hold oub bo him, and it ^ • 

was therefore nob admissible with reference to s. 24 of the Evi- 
dence Act. As to the principles on which ooufasaions are admitted or 
rejeoted as evidenoe, The. Kin{] v. Warioickshall (l), and Reg. v. Thomp- KEPBR- 
sort (2), in which that ease was approved of. were cited ; the prosocutiou 
must show affirmatively that the confession was not obtained by pi^ssure 
or induoemoub. Hall's case, cited in the note to Lamb's case 
Bosioell (4), and the oases mentioned in Russell on Grimes. Vol. Ill, 
p. 442, et seq.y and page 449, were referred to. As to the statement being 
evidenoe against the other aocuaed under s. 30 of the Evidence Act, 
it was nob a confession of any offence with which they stood charged as 
required by that section. It must bo shown that it implicated the 
oonfessing person to the same extent as the other accused : Queen w. 

BelatAU (5). and Empress v. Ganraj (0). As to the dying decimation of 
the woman Sadi it was clearly admissible in evidence. [Mr. Hill, who 
appeared for the prosecution, said chat was so, and he had no objection 

to its being admitted.] . . 3 . 

The learned counsel then referred to certain discrepancies 

which existed in the evidence of soma of the witnesses in their state- 
ments made in the Magistrate s Court and m the Sessions Court for 
doing which without putting in the former statements he r^rred as 
authority to the case of Empress v. Haran Cinder 

reference to the evidence of the approvers Mukhta and Singh 

it was contended that, inasmuch as the provisions of ss. 33". 338 
of the Criminal Procedure Code had nob been complied with, they 
had not been properly admitted as approvers; no 

at the time as should have been done; they were not flowed ^ any 
discovery by the police due to the disclosures made ^hem ; and they 
w«rA therefore not admissible in evidence under s. 27 of the iLvi 
denoe Act ; Adu Shekdar v. Queen- E mpress ( 8 ). s.od Queen- Empress v. 
Eamalia{2). There were in them confliotiug statements as to material 
[646] particulars ; but even supposing they agreed in every particular, con- 
firmatiL of such evideuce was jus^. as requisite «'he^ there were several 
approvers as where there is only one ; Russell on Crimes, Vol. III., p. 609 . 

QuTu V. Noakes ( 10) aud StuM.’s case (11). There was no sutoc.ent oorro- 
rtf thA evidence of the approvers; none, especially as to «he 
identitv of t»ie accused with the persotrs who committed the acts charged; 
VeTJwUkl ( 12 ) audVr,. V Farler (13), which were followed in the 
Full' Wh de Jsiou in Queen v FMhi Buz ai).Queen v. Nawab Jan (15), 

Queen.,. Mohesk Bisnms (16), Queen-Empress v Arummja (l7),and Queen- 
tr n'TTara (18). Toeao statements of the approvers were not ad- 
Sb le Tn e^Zee, and a convictioa could not be sustained upon the 
previous Statement of witnesses uncorroborated by any other evidence ; 

olen v Umamdla {19). Kala Ohand Sircar v. Queen-Empress (20). 

nX’pw Emoress v Bangi (21). Here too the statements had not 
beeu^duTy SZ undef s." ^8 of the Code of Criminal Procedure 


(1) 1 Leftch, 263 (298). 
(4) 2 Or. and M. 684. 
(7» 6 O.L.R. 390- 
(10) 5 C. and P. 326. 
<18) 8 O. and E. 106. 
(16) 8 W.B. Ct. 18. 

<18) 17 O. 664. 

(20) 13 0. 63. 


(2) (1893) 2 Q.B. 12. (3) 2 Leaob, 659. 

(5) lOB.L.R 4.58. (6) 2 A. 444. 

(8) 11 C. 642. (9) 10 B. 695. 

(11) 1 Dears. C 0. 655 (12) 7 C. and P. 272. 

(14) B.D.R. Sup. Vol. 459 = 5 W.R. Or. 80. 

(16) 19 W.R. Cc. 16. (17) 12 M. !96. 

(19) 123B.L.R. Ap. 15 = 21 W.R. Or. 49. 

(21) 10 M. 313. 
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and the accused were nob allowed their right of cross-examining the 
witnesses; see s. 138 of the Evidence Act. That right was refused to 
the prisooer : see In ra Dhnn Mandal (l) ; the evidence was therefore not 
duly taken in the presence of the accused. As to the Judge having 
referred bo and taken as substantial evidence against the accused, police 
diaries, Queen v. Hurdut Surmn(2) and Callan's case (3), were referred to. 

Mr. Hill, for the Crown. — The examination of No. 1 accused by the 
Magistrate before tendering him a pardon was irregular, but be may have 
bona fide believed that he was justified in doing so, and was thereby 
securing the ends of justice. Here a pardon has to bo tendered if it is 
wished to call one accused as a witness to convict the rest. In England 
the prosecution has the [647] right to call on the Court to acquit one of 
the accused wth the same object. 

As to the accused not being allowed to cross-examine the witnesses, 
there is some doubt whether, under the Criminal Procedure Code, they 
have the right to do so before commitment, so that the Judge might be 
excused for thinking they had not such a right, and s. 138 of the Evidence 
Act does not deal with the rights of the accused, but only with the order 
in which the proceedings are to be conducted. The doubt as bo their 
right to cross-examino before commitment and the framing of the charge 
arises on the provisions of the Criminal Procedure Code itself. Under the 
former Codes of Criminal Procedure the right to cross-examine before com- 
mitment was expressly given (see Act XXV of 1861, s. 194, and Act X of 
1872. s. 191) as it is given in England : see Burn’s Justice of the Peace, 
Vol. V., Title “Petty Sessions, ” and as by Statute 11 and 12 Viet., c. 42, 
s. 17, the right to cross-examine before commitment was given when the 
offence was indictable. Bub under the present Criminal Procedure Code, 
Act X of 1882, the provisions giving that right appear to have been de- 
liberately omitted. Section 207 of the Act says that the Courts are to 
take the evidence in the manner hereinafter provided ; ” but the manner 
hereinafter provided is left in considerable doubt. Under ss. 209, 210, ei 
seqq.,\t is optional with the Magistrate to go into the defence of the accused, 
so that there are doubts as to whether the right to cross-examine does 
exist. Sections 244 and 252 to 256 of the Code were referred to, s. 256 
allowing the accused, while putting forward his defence, to recall and cross- 
examine the witnesses, and it was pointed out that that right could be 
defeated by the prosecution sending their witnesses out of Court and keep- 
ing them out of reach. [Prinsep, J. — The accused could summon them 
under s. 257. Ameer Ali, J. — Do not ss. 256 and 257 sufficiently show 
that the right exists ?] No, for the Legislature thought it necessary (as was 
done in England) to expressly declare the right, which they did in the 
earlier Codes, whereas in the Code of 1882 they have omitted it. There 
are different views as to the intention of the Legislature in the wording 
[ 648 ] of the Code in this respect, and a definite ruling as to the 
point in a trial at which it is allowable for the accused to cmM- 
examine the witnesses for the prosecution is desirable. Sir R. Couch, 0 J-i 
in the case of In re Thakoor Doyal Sen (4), said it was a doubtful 
that was a oase under the old Code. What I wish to point out is that^ 0 
Magistrate may have had a bona fide opinion that the accused bad no rig 
to cross-examine. There is ambiguity in the wording of the section, an 


(1)6 C. L. R. 53. ^ 2 ) 8 W.R. Or. 68. 

(3) 1 Leg. Rem. Punj. Cir. Orders. 2lBt May 1869. (4) 17 W. «. Or. oi 
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ia Queen' impress v. Natndcv Salvaji (1), it has been held that the Magis- 
trate ought to oomtnit tho accused wheu he thinks the evidence is enough 
to put tho accused on his trial. Hy s. 347 moreover he has power to stop 
the proceedings at any stage of the case, and that he might do during the 

examination of the first witness for the prosecution. 

As to the alleged dififorences in tho translation of the recorded state- 
ments, were the accused prejudiced by them? if not they were not fatal to 
the prosecution: see s. 537 of the Criminal Procedure Code and the case 

of Beg. V. Deva Dayal (2). , . , . lu u 

As to the approvers, it rested with the Court to decide whether, hav- 
ing previously made a statement incriminating themselves, these two per- 
sons should have been made approvers ; they wore unnecessarily ^ 

nardon and made approvers instead of accused. The object of s. of 

the Criminal Procedure Code was to enable the Crown to • 

not to tender a oardon when the evidence to be obtained had already 
been obtained. It was however for the Court to see whether ^^0 
tions of s. 337 had been complied with. With reference to the statement 

in the Magistrate’s Court having been put in by the 

contradicting the accused No. 1. the object was to get at the truth wb.oh 
the Judge thought he was doing in taking that course. Section 1^7 of the 

Evidence Act allows a former statement made *^oh^ r«fer 

at or about the time of the occurrence to bp proved. The 
to previous inconsistent statements of a witness 

ing or acquitting the accused : Queen v. Majohur Roy (3). ^^ether that 

was a safe doctrine to adopt it was for the Court bo '^ 0 - ^^® 
tions [6491 in Queenv. Amanulla (4), pointed not to the admissibih^ of 
the evideneV bub bo the mode of using it. The case of hi re Dhan Mun- 
dul C5), was similar to the present case, yet the decision there was agains 

the accused, and see Queen v. Wazira (6). hAine taken 

As to the confession or statement of accused No. 1 not being taken 

according to law, an examination of the authorities showed that this was 

not made clear- Queen-Empress v. Nilviadhub Miiter (7), Jat Narayan v. 

QtTn EmprTss (8). and C/ia^.Z v. (9) were referred to 

With reference bo the alleged improper use of police diaries a case of 

Oweenv Hurdut Surma (10), bad been cited ; but Petheram. C. J.. m a case 

referred’ toln the note to s. 164 of Mr. Justice Prinsep s edition of the 

Criminal Procedure Code, said Magistrates and Judges ought to make use 

ar^A that was what the Sessions Judge had done. 

The confession of an accused person might be recorded without the 

Ilf fn him nrovided that the omission did not affect the mean- 

f::TZ .. Mur.sni Skeik (H). The confer 

daroitv'^ a confession teed not go tho length of detailing all the oiroum- 
sSet of a crime. As to the admissibility of it against the other accused, 
the case of Queen v. Belal AU(.n) was cited to show that it most impheate 
tte tILr accused to the same extent as the one who made it : the Court 
was entitled to look at the circumstance of the murder wbioh supported 
the oonfesaion. Section 30 of the Evidence Act does not require the eon- 
fession to be mad© at any particular time as the illusbratiops to the section 


(1) 11 B. 373. 

4) 12 B.Ii.B. Ap. 15 
6) 8 B.L R. Ap. 63. 
(9) 18 0. 649. 

(13) lOB.L.B 463. 


I 


(2) 11 B. H.C. R. 237. 
21 W.R. Ct. 81. 

(7) 16 O. 695. 

(10) 8 W.R. Or. 68. 


(3) 24 W. R. Or. 11 
(6) 6 O.L.R. 53. 

(8) 17 O 862. 

(11) 8 0. 616. 
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1893 show. This stafcemoib iinpliea*iad bhrje of the accusid equally with the 
D^^ll. man who ma ie it. Accor ling to the case of Swpre .95 v. Ganraj {\), the 
Crimtnat be taken into consi.lei-abion unless it is sufficient by 

itself to justify a conviction, but it is submitted it was permissible to 
KEFER- supplement the confession with any dear evidence there might be of the 
ENCE. commission of the offence charged. 

21 G~B 42 [630] As to the detention of the accused in police custody s. 167 

• of the Oole of Criminal Procedure was referred to, under which a 
Magistrate might authorize such detention for a term not exceeding 15 
days. [Mr. Woodroffe . — Section 167 must be read with s. 344: see 
the case of Empress v. Engadtt (2). Prinsep, J.— Section 167 requires a 
Magistrate to record his reasons for detention bub here he has not done 
so.] The learned counsel then went into the alleged cases of police op* 
pression, and the evidence a? to the motive of the crime. In a criminal 
case on appeal by the accused there is no presumption of innocence as 
there is in the Court of first instance. The accused now must show that 
the evidence was insufficient to convict them, and that the conclusion of 
the lower Court was wrong. [Prinsep, J.— In capital sentence cases the 
practice of this Court is otherwise.] 

Mr. Woodroffe in reply, with reference to the last observatiou, referred 
to Protap Ohunder Mookerjee v. Empress (3), the question to be consider* 
ed is whether the conviction is right. 

As to the right of cross-examination, the word examination” in- 
cludes cross-examination and re-examination, although it is not defined 
at all in the Codes. The law as to it is laid down in the Evidence Act, 
whilst tlie Procedure Coda deals only with the circumstances under which, 
.and the stages at which, witnesses may be called. Section 208 of the 
Criminal Procedure Code provides, not only for bearing the complainant, 
hut also for taking evidence on behalf of the accused, and some cross-exa- 
mination was contemplated by as. 256. 257. The case of In re Thakoor 
Doyal Sen f4), did not go so far as it was sought to make it go. It was 
the duty of the Magistrate to allow the cross-examination. Section 537 of 
the Code only applies to unintentional irregularities. In Empress v. ViTd- 
peramal (5), a judicial officer intentionally omitted to administer an oath, 
and it, was held that s. 537 did not cuie the irregularity. That case was 
under s. 5 of the Oaths Act, but that section is in pari mnteria with this 
one. 

The judgment of the Court (Prinsep and Ameer Ali, JJ.) was as 
follows : — 


JUDGMENT. 

Six Manipuris and one Goorka have been convicted by [6S1] the 
Officiating Sessions Judge of Oachar under s. 396, Indian Penal Code, of 
having jointly committed dacoity iu which thi’ee persons were murdered. 
The assessors were for the acquittal of all the prisoners disbelieving the 
evidence of the approvers Mukhta Singh and Mohan Singh. 

On the night of Tuesday, the 11th of April last, the house of 
Mr. Cockbuvn, a tea planter of Balladhun, was attacked by a body of men, 
• who first of all killed the chowkidar who was sleeping in the verandah, 
then killed Cookburn, and afterwards pursued the cooly woman with 
whom he was cohabiting and mortally wounded her in an adjoining 
jungle so as to cause her death a few days afterwards, and, fi nally 

(2) 11 M. 98. 

(5) 16 M. 105. 


(1) 2 A. 444. 

(4| 17 W.R. Cr. 51. 
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they carried off a largo sum of money and various articles from 1898 
the house. About these facts there can be no reasonable doubt. On the D eo. 1 1. 
13th of April the depositions of certain witnesses produced before him 
by the police were recorded by Mr. Howell, a Magistrate, at the place of 
investigation, and on the following day lie recorded tbedving declaration RbFER- 
o( the woman Sadi, who died soon afterwards. On the 8th of May the encb. 
police enquiry was taken up by Jay Cbuodci* Bhadra, Inspector of Police _ 

of Sylhet, who was specially deputed for that purpose. The proceeding 
commence ! before the Magistrate at Silebar on the 3rd of August, and the 
prisoners were committed for trial by the Sessions Court on the 7th of 
August. 

Four of the prisoners, Sagal Samba Sajao, Chouba Singh, daffadar, 

Nasiba Nengthonba and Madan Hijapa. as having taken a prominent part 
in the offence, have been sentenced to death, and the other three, Chau- 
bangbang Sajao. Amur Feberi and Sarba Singh, have been sentenced to 
transportation for life. The case is before us on the appeal of all these 
persons and also on rofeieoce ma^'a by the Sessions Judge for oonfarmation 
of the sentences of death. The offence is one of the most atrocious cha- 
racter, the attack by a body of men having taken place about midnight for 
the purpose of robbing a Europsan tea planter of money which had 
recently come into his posse-ssion. aod all those in the house, the tea 
planter, his native woman and his chowkidar, were kdlod by sharp-cutting 
instruments, probably dcios, in that attack. 

The hearing before us has occupied several days. 
satisfaction of feeling tliat everything that could be said in [652] the case 
has been said before us by Mr. Woodroffe who appeared for the appel- 
lants. and by Mr. Hill for the r,ovornmenb in support of the convictions. 

The case for the prosecution depends ontirely on the evidence of two 
approvers. Mukhta and I^fohan. and it becomos our duty to dotei mine how 
far they can be believed and how far their evidence is corroborated. It 
is much to bo regretted that the dilliculties in this case have been increased 
by serious irregularities in the proceedings in every stage of it before 
the Police before two Magistrates, who at various times interposed during 
tlie Police investigation, before the Committing Magistrate, and at the 

trial in the Sessions Court. 

Madhab Baori, the hoaror of tho tea planter, was the first to give the 
alarm. He went early in bha morning of the 12th of April, as usmil. to 
attend to his master and found the body of the master lying at the en- 
trance of the house from the western verandah. A milkman arrived about 
this time who has not been examined. The bearer at once went towai-ds 
the cooly lines and met Bepin Behari Baori, the garden clerk and Chunder 
Coomar Shome. the garden doctor, who were going towards Cockburn s 

bungalow because it had been arranged that the coolies were to be paid 

and Cockburn had nob appeared. They went with the bearer to the bunga- 
low saw Cockburn’s dead body as already desenhea, then found the 
chowkidars dead body covered by a blanket in a corner of the verandah 
and lastly found the woman Sadi mortally wounded in an adjoining piece 
of jungle She was removed to the cookhouse and attended to. On 
information given Dr. Dundee and Mr. Murrav, a tea planter, arrived. 

The safe in the bungalow was found to have been broken open, and its 

contents, a large sum of money, gone, and other articles were missing. 

Blood was also seen on one side of the mosquito curtain of tho bed on 
which Cockburn had been sleeping. The local Police arrived soon after. 
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^ If* *9 not quite clear, but it would seem that in the first instance it was 

BC^ . suspected that some Cacharis had committed the offence, and that it was 
Criminal after, probably not until the Syihet Inspector had taken up 

case, that Manipuris were proceeded against. The woman Sadi in her 
dying declaration made to Mr. Howell, Assistant Commissioner and 
ENOE. Magistrate, on the 14tb of [653] April stated that ** they were Manipuris 
C~642 attacked the bungalow, and a Kabuli, some of the Mussulmans not 

belonging to the bungalow cub him. that is the Sahib, down. I saw twelve 
or thirteen men. There were Cacharis among them too. I could identify 
them on seeing them. I do not know the names of any. (She then des- 
cribed the clothes worn by the Kabuli). There were no Manipuris, Koo- 
kies or Nagas among them that I saw.” may here state in passing 

that in the Sessions Court objection on behalf of the prosecution was 
allowed to the reception of this statement as evidence, and that although 
an application was immediately made on behalf of the defence to summon 
the Magistrate who had recorded it so as bo make it evidence, the Sessions 
Judge at first abstained from passing orders, on this application and even- 
tually refused it. The Sessions Judge, however, has himself considered 
and discussed the contents of the statement without laying it before 
the assessors who with him formed the Sessions Court, and he has 
dismissed it as unreliable. As it is undesirable to interrupt the narra- 
tive of the evidence it is sufficient here to say that this was a material 
piece of evidence to which the defence was entitled, and which it 
was the duty of the prosecutor in the Sessions Court properly to place 
before the Court at the trial, and that it has not been properly con- 
sidered by the Sessions Court. In taking objection to the admission 
of this statement, without doing his utmost to cure any technical defect, 
the public prosecutor has in our opinion failed in his duty, and we would 
direct his attention to the remarks of Wilson. J., in Empre!i$ v. Uhunno 
Kazi (1) in respect of his duties. Mr. Hill who appears for the prosecution 
in this Court very properly makes no objection to the statement being laid 
before us. We may further state that we cannot in any way concur in 
the reasons given by the Sessions Judge for bolding that, if received, that 
statement is useless because it is incoherent, and on the face of it unreliable. 
The statements made by the bearer and others who spoke to Sadi do not 
show that she ever gave a contrary account of tbismatter. It is however 
material only to show how the case was started, and the impression made 
on the mind of the woman regarding the class of persons who attacked 
the bungalow. 

[6S4] The Syihet Inspector took up the case on the 8th of May, but 
he did not send it up to the Magistrate until the 3rd of August, Mean- 
time many persons, including the prisoners now before us, and the two 
approvers, were arrested, and many of these persons remained in police 
custody under special orders obtained from time to time from the District 
Magistrate for terms exceeding in some instances as much as one month. 
This will be again referred to. 

The Inspector has stated that Sagal Samba Sajao, one of those now 
under trial, was arrested on the 28th or 29th of June. What is described 
as his confession was recorded on the 3rd of July by Mr. Lees, Assistant 
Commissioner and Magistrate, at Balladhun, and Mr. Lees has stated 
that he went to Balladhun expressly for that purpose. No reason has 
been given why this man was not sent on to Silohar within 24 hours of 

(1) 8 C. 121. 
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hia arrest aa usual, and aooonlins to law. or why tliafc statement should 1893 
nob have been made to a MaRisbrate at Silohar instead of to a Magistrate Dk^H. 
brought bo Balladhun to take it while he remained in polioe oustody. 

We may add that no reason is given for his being kept for another month 
in police oustody except tliat one of the applications, dated the 11th of EFER 
July, for a special order from the Magistrate for detention for a term of 
ten days is made for " the completion of investigation. In none^ of the 
orders passed by the District Magistrate is any special reason given for 
sanotion to the detention of this man. although the law, s. 107. Code of 
Oriminal Procedure, expressly requires this to ha done. In the case of 
others and nobablv the cases of the approvers, a similar course was taken, 
and similar irreguiaritios are to he found, except that in the application 

made on the 7bh of July by the polioe in rospeot of sanction to the 
detention of Mukhta Singh, one of the approvers, and others, the reason 
stated is that " they are men of Manipur, have no bouses here, and there 
is every likelihood of their absconding from here.” If any detention was 
under such oiroumstanoes nacassary it should certainly nob have been in 
police custody but in the Magistrate’s lock-up. The Magistrate, however, 
sanctioned a detention for ten days wibbonb comment, and he extended 
that detention on similar applications, which exoressed no reason at all foi 
making them. We shall refer to this matter again. We mention it now to 
show [655] how little conddence can be given bo the statements made by 
Sagal Samba Sajao and the approvers, which have been obtained under 
such oiroumstanoes. It is also deserving of mention here that on the oth 
of August, that is on the day after Mohun Singh had given hia eviaence 
on conditional pardon, it is recorded that Sagal 

savs (voluntarilv) “ I was told by the Inspector that if I told the truth 
before the Magistrate I should be released, bub I have been kept m 
Prom this we understand that he desired to intimate to the Magistrate that 
his statement had been made under promise of pardon which had ^^ot been 
kept, and that he desired to protest against the preference snown to Mukhta 
and Mohan. This matter is deserving of consideration as there are com- 
plaints of pressure and misconduct by the police, to which the uni^ually 
prolonged detentions in their custody under authority of orders of a Magis- 
trate very improperly and illegally nassed, give weight. The record next 
shows that on the Ist of August Mukhta and Mohan Singh 

the Police Thanah on solemn affirmation by Mr. Lees. The Sylhet I^pector 
has stated that bo cannot say on what day he first 

Singh, and he declines to refresh his memory by referring bo his diaries 
on the point. It is a matter of much regret chat the Sessions Judge should 
not have insisted on full information of this. The oxammations taken by 
Mr Lees on the 1st of August were as incriminatory as the abatements 
made bv them as approvers. Consequently, if any statements were taken 
from them, they should not have bean examined as witnesses bub as 
persons confessing their participation m an offence then under police 
investigation. These men. moreover, had for some time previously been 
in police custody and were still under detention. Lastly, there is nothing 
on the record to show why these men should have been so examined on 
the Isb of August by Mr. Leas, a Magistrate not competent to deal with 
the case itself when the police investigation was practically completed, for 
the entire case was brought before the District Magistrate at Silchar on 

the 3rd of August. 

The District Magistrate commenced his proceedings by^ examining 
Sagal Samba Sajao and the other accused, bub he did not examine Mukhta 
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Singh and Mohan Singh. The statement of Sagal Samba Sajao was 
really a cross-examination as to the [653] statement recorded by Mr. Lees 
on the 3rd of July apparently to cure any irregularities in recording 
that statement, and to elicit the names of others which had not been 
mentioned. Mr. Woodroffe, for the appellants, very properly protested 
against the enquiry before the committing Magistrate being opened in 
this manner. If any of the accused desired to make a statement, the 
Magistrate was competent to record it, but he clearly went beyond 
the law in proceeding as he did. The law merely empowered the 
Magistrate to put such questions to any of the accused as he might 
consider necessary to enable such person to explain any circumstances 
appearing in evidence against him. We may add that it certainly did not 
warrant the course taken in respect of Sagal Samba Sajao. The pleader 
who defended these persons appears to have unsuccessfully objected to this 
procedure. An application was at the same time made on their behalf that 
they should bo given an opportunity to instruct and consult their pleader. 
This also was refused, and we may here state that the prisoners were 
committed to the Sessions Court on evidence recorded on examination 
in chief and without any cross-examination being allowed. Mr.Hili has told 
us that this practice is not uousua*, but it is one that has never yet come 
under the notice of either of us. The unfairness of such a course is so 
obvious that we cannot understand how it could be adopted or defended. 
The Magistrate then examined Mr. Murray and Dr. Dundee, and after 
tendering a conditional pardon to Mukhta, which was accepted, ha 
examined that person also as a witness. On the same day the Magistrate 
offiered a conditional pardon to Mohan Singh, but it was not accepted 
until the next day, when he also was examined as a witness. Bepin, 
the garden clerk, was also examined on the 4th of August. Oa the 5tb, 
7tli, and 8th other witnesses were examined. A charge was drawn up 
on the 8Sh and on the 9rih of August the prisoners were committed to 
the Sessions Court for trial. 

When the trial commenced the public prosecutor, as already stated, 
informed the Court that he did not intend to put in the dying declaration 
of the woman Sadi as recorded by the Assistant Magistrate Mr. Howeil. 
It was on the Magistrate’s record, but it was contended that it had not 
been attached thereto until aftnr commitment. We are surprised that 
tliat such an objection [657] could have been taken hv anyone represent- 
ing Government as .a public prosecutor. Objections were also taken to 
the form and character of the document. T-iis lias already baeo noticed. 

Objection was next taken by the pleader for the defence to the corn- 
mitment as invalid in law, and tliis was overruled by the Sessions Judge. 
In this respect it is sufficient to sav that, however, much we may regret 
the irregularities in the Magistrate’s Court which have already been des- 
cribed, we are not disposed to disagree with the order of the Sessions 
Judge who overruled them as the case had come on for trial. 


It now becomes our duty to describe and consider the evidence on 
which the Sessions Judge, differing from the assessors, has convicted all 
the accused 


The case for the prosecution is that the delay on the part of the 
planter Cockburn in paying the prisoners’ money due to them tor work 
connected with some houses, and the recent receipt of money by Cockburn, 
suggested to the prisoners the idea of looting the bungalow so as to obtain 
what was due to them, and that from being employed on the premises 
they knew that this money had recently been received by Cockburn. 
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Thoro is, liowovsr, an ontiro abgonoo of proof that any monoy Wias due 1693 
to those iiion. Tho statonionts of (ho approvors, Mukhta ami Mohan, aro Dec. 11. 

not oloar on this point. ^ 

Tho ovidonoe of those approvorg. on whiclitlie convictions ontiroly ORIMINAIj 
depend, has, as alroaily stated, })Oon oht.ainoJ under oircuinstancos of much KlSFKR* 
irregularity tondin;; to throw {{roal suspicion on it. Tho assessors, wo 
observe, disbolioved (hat ovidonco, lioluing that liho approvors had lioon 
tutored, and one assessor has further statod that ho noted that, 
when being examined for tho prosocutioo. tho approvors answered roadily, 
but wbon ovoss-oxaiiiiiiod they had totnink. Tho statomonts tliemsolvos 
are clearly not candid nor full. Noithor of tho approvors admits that lio 
took any prominent part in t’no attack or plunder. They doscribo lliom- 
solves ns having accompanied Mio men who really committed tho oUenco 
charged, and to have remained on guard so as to give warning of tho ap* 
proaob of any ielorruption to tlio attack on the liungnlow, and genoially 
to have boon at most spectators of wli .it others did. They do not ovon 
describe wlnit they say they [668] saw corro(5tly. for they both state tliat 
tbechowkidar was cut down by two of tbo prisoners, whereas his body 
shows onlv one wound on tho head, and as tho medical evidence describos 
that wound it is impossible that two cuts should have been delivered on tbo 
same part of tbo head. One cut must have felled the cliowkidar so as to 
make it impossible that a second cut should have been delivered on tbo 
same spot, so as to give tho appearance of one wound. Mukhta alone des- 
cribes how Cookburn was cub down. Then they both say that the money 
was taken out of the safe in a bag, but the garden clerk has stated that the 
money was kept in the safe and inside a wooden box and a broken wooden 
box was found on the premises, but neither of the approvers mentions any 
box They also say that afterwards they stopped below the Haibang tree, 
and that they each received Rs. 10. and left. Whether the others, except 
Amoo, received anything they cannot say. and ib does not appear that there 
was any further distribution, though there was ample opportunity for this. 

So far therefore, the statements of the approvers are very unsatisfactory. 

They do not fully describe what took place, and m some respects their 

Btatementsarecontradictedon very material points. ^ 

In the next place there is absolutely no real corroboration. There is 

some evidence that some of the prisoners were seen together in consul- 
tation before the offence, and also that some were seen together shortly 
afterwards As to the first we think that such evidence is of very little 
^m7o7tance even if it be believed. The men aro all Manipuris. and their 
being together may have been for a lawful and proper purpose. As to the 
second we think that the evidence is altogether unreliable. It was obtained, 
thA TnRnflotor admits, long after the commission of the offence, and it is im- 
potsiblo to believe that the witness Babu Singh should have recollected it 
as an extraordinary and unusual circumstance, seeing these prisoners 
going along on this particular night on which in consequence of a festival 
every one was moving about and keeping late hours. Then there is some 
evidence that shortly after the offence one of the prisoners was possessed 
of monoy and lent it on a bond. But there is nothing reliable to show that 
he was not honestly possessed of this money. That he bad money before 
the commission of the offence now under trial is proved by one of the bonds 
on the [659] record by which he on a previous date lent money. There 
is therefore, not only an absence of all corroboration of the statements 
of the approvers, but those statements aro in themselves very unsatis- 
factory, and in some respects opposed to facts about which there can be nq 

IQ69 



21 Cal. 660 


INDIAN DECISIONS. NEW SERIES 


[Yoi. 


1893 

Dec, 11. 

Criminal 

Kefer- 

BNCE. 

21 C. 642. 


doubt. The assessors have disbelieved the evidence of the approvers, be- 
cause it has the appearance of being tutored. The statements were, as 
already mentioned. first obtained afteradetention in police custody for nearly 
one month, if not longer. They were recorded after such detention, nob by 
the committing Magistrate, but by a Magistrate of inferior grade and 
while these men were still in police custody. They were recorded as made 
by these men as witnesses under solemn affirmation, and consequently 
without a certificate, such as would have been made by the Magistrate if 
they had been properly recorded, that the statements were voluntarily made. 
The Sessions Judge, however, accepts the evidence of the approvers as 
reliable, because the story told is “a long and detailed one,” because it 
would be difficult to tutor these men who knew no Bengali, because they 
were kept apart, and because he does nob consider that the Inspector was 
capable of such misconduct. The Sessions Judge, however, has overlooked 
the length of time that these men were in police custody before they 
made any statement to a Magistrate or the details of those statements on 
points on which they might have been corroborated, and were contradicted, 
apart from the long detention in police custody. We have no hesitation 
in agreeing with the assessors that the evidence of the approvers is 
not reliable. That long detention seems bo us unmistakeably bo show that 
those sbabemonts were obtained under pressure by the police. 

la regard to Sagal Samba Sajao we think that he cannot properly be 
convicted on his own statemoots. His first statement to Mr. Lees, 
which was made in Manipuri, was obtained through an interpreter, who 
translated it into Bengali, and thence it was retranslated and recorded by the 
Magistrate in English. It was also recorded in Manipuri. That record, how- 
ever, is very different from the English record. The Manipuri document 
must be regarded as the proper record and the only evidence in this case, and 
on that he cannot be convicted. It is not improbable that be may have 
made [660J the statement as recorded by Mr. Lees in English. Bub even 
on that statement iie cannot properly be convicted. There are, however, 
serious objoctions to accepting that statement apart from the objections 
bo its being inadmissible as contradicted by the Manipuri document. 
Moreover, the manner in wliich that statement was obtained after 
several days of police custody, and at the police station, would raise 
serious doubts in our minds whether it was really voluntarily made. The 
statements obt-ainod by the Magistrate on the 3rd of August, by what 


cannot be regarded except as a cross-examination of the prisoner, so as to 
substantiate and supplement the statement recorded by Mr. Lees in Eng- 
lish, are also open to serious objection. In addition bo what has already 
been said on this subjeco we think that there is every reason to believe 
that the statements were made in consequence of inducements or pro- 
mises within the terms of s. 24 of the Evidence Act. For all these 
reasons we cannot convict Sagai Samba Sajao on his own state- 
ments. We may add that if the Manipuri statement, which in 
our opinion is the proper record, bad not been made, the Magis- 
trate would not have strictly complied with the spirit and intention 
of s. 364 of the Code of Criminal Procedure in recording that statement in 
English. The statement was made in Manipuri, and communicated in 
Bengali to the Magistrate through a sworn interpreter, and again translat- 
ed by the Magistrate into English and so recorded. The law requires that 
ordinarily such a statement should be recorded in the language of the 
person making it, the object being to represent the very words and 
expressions used so as to ensure accuracy, and prevent misrepresentation 
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or inisoOQsti'UotioD of wliat was said. If sucli a roooi'd is nob praoticablo 1893 
tbe law diroobs bliab the statomont shall be rooordod in bho lan^uago Dro. ll. 
of the Court or in Hnglisb. If, howovor, as in this case, a second translation 
be made, and tho sbabomonb l)0 rooordod as so understood, bho accuracy CRIMINAL 
whioh the law oontoniplatos is mado more roraoto. This wo may observe RbFBR- 
was done m the prosonb oaso without any reason, since there must have 
been amplo moans at Imnd to rondor into Bengali the statonionb as rocord* 
od by the Inspector from bho prisoner’s words in Manipuri. We must 
not be understood to hold in this caso that if the Manipuri document 
had nob existed wo shouhl liavo held tho English rocord to be inadmis- 
sible as ovidonco. Wo would jnoroly caution bho Magistrate [661] against 
a repetition of such procoduro as tending unnecessarily to afioot the 
weight whioh might Po attacbod to tlio accuracy of a statement so recorded. 

Reforenoo has already boon made to tho circumstancos under which 
the statement of Sagal Samba Saiao w vs recorded by Mr. Lees on 3rd July. 

He bad at that time been in police custody since tho 28bh or 29bh of June. 

We can tind no reason on tho record why he was so detained by the 
polico beyond bho term allowed by s. 167 of the Godo of Criminal Procedure. 

Mr. Lees has stated that ho went to tho placo of investigation for the 
express purpose of recording that stabonaonb. so that it must have been 
known that the prisoner was inclined to make some sbatemont. If such 
intimation could be made to the Magistrate so as bo bring him to the spot 
there was amplo time bo send him on to the Magistrate. This is the 
course usually takeo, and it should, in the present instance, have bean 
specially observed, seeing that the man had already been for several days 
in polico cusbodv. Tho stabameiu was recorded at bho police station, but 
we do nob find that bevond this, and tho prolonged and illoga detention m 
polico custody, and the conclusions necessarily arising from those circum- 
stances, andbho objocbionablo course takon in sending for a Magistrate instead 
of sending the prisoner to a Magistrate, there was any reason to suppose 
that the sbaboment when mado, whatovor it was. was nob properly made. 

Still in drawing attention bo all these points we must strongly condemn the 
proceedings taken. Others wore similarly detained in po ice custody for a 
very long term, bub under authority of various orders o tbe Distncb Ma- 
gisbrabe improperlv given and without any regard to the law which rociuires 
that before dotontion in polico custody is sanctionod special reasons should 
bo recorded by tho Magistrate. Not only wore no special reasons record- 
ed, but so far as the record shows none could have been assigned. We 
observe too chat in one instance the police asked for permission for a fur- 
ther detention of some men for eight days and tbe Magistrate sanctioned 
a detention of ten days. It is. wa trust, sufhcienb to mention these facts, for 
no doubt they will receive proper notice from the local Government. 

The refusal of the District Magistrate to allow the prisoner, 
when brought before him, to communicate with their pleader so as 
[662] bo properly instruct him as to their defence was also most arbitrary 
and improper, and his refusal to allow any cross-examination during the 
judicial inquiry in his Court before commitment is open to the same 

oondemnation. . -.i a. *.i- a* 

Mr Hill for tho proaocution, without attocnptiog to support too 

refusal to cross-examine, has endeavoured to show that the Magistrate 

mav have been misled by the berms of the Code of 1882, when contrasted 

with those of the Codes of 1861 and 1872. Mr. Hill pointed out that, 

although the Bvidenco Act. 1872, provides for cross-examination after an 

examination-in-chief, the Code of 1872 passed simultaneously expressly 
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1893 allowed cross-examination by the accused during an enquiry previous to 
Dec. 11. commitment, but that the Code of 1882 omitted this, and that thus the 
Legislature has given some rea^^on for believing that it was intended to 
Criminal deprive an accused of such a right before commitment. Mr. Hill has also 
Refer- drawn our attention to the terms of s. 210 of the Code of 1882, which dire- 
ENCE. 3. Magistrate bo frame a charge if, upon taking tho evidence for the pro* 

sccution and such examination of the accused as may be thought necessary, 

21 C. 642. he finds that there aresullicient grounds for committing the accused for trial, 
and that s, 206 of tho Co le of 1882 gives an accused, in a warrant case, tho 
right to recall and cross-oxamlno a witness for a prosecution only after a 
charge has boon drawn. Mr. Hill, therefore, contends that the Magistrate 
may not unroasonably huvo understood tlie Legislature to have intended to 
restrict tho right of cross-examination by an accused until after a charge 
has been drawn, or until it has boon found that prima facie an oQbnoo 
has been proved against tho accused. We cannot, however, accept this 
view of tho law or agree in bolding that it is in accordance with our 
exporioDce of tlic practice of Magistrates or reasonable. If the law 
(s. 342) allows a Magistrate to examine an accused in the course of an 
inquiry or trial so as to enable him to explain any circumstances appearing 
in ovidoDce before him boforo a charge has been drawn, surely he has a 
right by cross-oxaminabiou to show that those circumstances have boon 
improp udy made to appear in tho ovidonco given. The express provision 
made in the Code of 1872 for a cross-examination in any enquiry and its 
subsequent repeal, in our opinion, are of little significance, seeing that 
the Evidence Act provides for a cross [ 663 ] examination as part of the 
record of evidence taken in a judicial proceeding. The fact that the Code of 
1872 and the Evidence Act of the same year both simultaneously express- 
ed the same thing was no doubt considered by the Legislature in revising 
the Code as a redundancy. The r- ference made by Mr. Hill to s. 256 as to 
cross-examination after charge has been drawn in a warrant case does not 
really affect this point, for it does not prohibit cross-examination before a 
charge. As we understand the law it permits a further cross-examination 
expressly directed to the case found and embodied in the charge, and would 
enable an accused person, if he has reserved his cross-examination, to 
exercise his right at that time subject to a discretion given to the Magis- 
trate by s. 257. We are surprised to find that in this case the Magis- 
trate should have deprived the accused of a right which is in accordance 
with elementary principles of judicial procedure. It should have been 
allowed if only to avoid any appearance of unfairness in bis proceedings. 
The prejudice to the accused has, in this case, been aggravated by the 
fact that the Sessions Judge has under s. 288 thought proper to treat 
the evidence so taken by the Magistrate without cross-examination 
as evidence on the trial, because some of the witnesses have in his 
opinion made contradictory or inconsistent statements to him. We do 
not at present refer further to this matter because we are now pointing 
out irregularities only in the Magistrate’s proceedings. 

The proceedings of the Magistrate in respect of the witness Jamra 
Singh also appear to us to be arbitrary and illegal. Because this witness 
did not depose, as the Police Inspector said he had spoken to him he was 
declared to be a hostile witness, and was cross-examined by the Inspector 
for the prosecution, and finally he was ordered to give Bs. 200 bail 
appear when called for. This witness too. like the other witnesses exa- 
mined by tho Magistrate, was not tendered for cross-examination by 
accused during the enquiry. 
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The Magistrate too readily aooepted the statement of the Police 
Inspector on this point, and before he allowed this witness to be treated 
as a hostile witness he should have had something substantial to con- 
tradict him. The Magistrate’s order regarding bail [664] for this witness 
to appear when called for is, in our opinion, unauthorised by law. It does 
not appear that the witness himself was in any way disinclined to appear 
when called for by the Magistrate and, therefore, an ordinai’y recognizance 
should have been sufiiciont. We observe too that the consequence of 
this order has been that the witness has remained in confinement for more 
than a month and a half, that is until the Sessions trial. We are com- 
pelled, therefore, to come to the conclusion that the proceedings of the 
Magistrate have very materially prejudiced the accused. 

In the Sessions trial too the prisoners have much reason to complain. 
They were suddenly deprived of the benefit of the dying declaration made 
by the woman and recorded by Mr. Howell, and when they asked to have 
the evidence of Mr. Howell taken to make that statement admissible as 
evidence, the Sessions Judge abstained from issuing process so as to obtain 
the attendance of Mr. Howell, and finally he refused to do so for reasons 
which are altogether untenable. He then proceeded himself to consider 
Sadi's dying declai-ation, and rejected it as unreliable, forgetting that the 
assessors with him formed the Sessions Court, and that they equally with 
him were entitled bo express an opinion on the weight to bo given to any 
matter in the case affecting the result. 

As to the witness Sajao Singh the procedure of the Sessions Judge 
is also open bo objection. Before the Magistrate this witness stated that 
two of the prisoners left his house at about 10 A.M. Before the Sessions 
Court he said that they remained all night. He accounted for this con- 
tradiction as being due to a mistake. This contradiction was not itself 
sufficient ground for treating this witness as a hostile witness. The 
Sessions Judge, however, allowed the prosecution to cross-examine him 
because, “ I find on enquiry from the prosecution that they believe that 
they can vrove facts tvhich tend to show that the witness has probably been 
got up, apart from the difference in his evidence.” (The italics are those 
of the Sessions Judge). Tbe prosecution have not attempted to do this, 
aud to act on such a ground was clearly improper. 

The deposition of this witness to the Magistrate, as well as 
[665] those of other witnesses given before the Magistrate, were under 
s. 288, treated as evidence at tbe Sessions trial. We have already stated 
that, as those depositions were without any cross-examination by the 
accused, they should not have been so admitted in evidence. They were 
incomplete as they were without any cross-examination, inasmuch as tbe 
accused had not been allowed to cross-examine the witnesses. Section 288 
permits a Sessions Judge to act in this manner if the evidence of a witness 
has been “ duly taken.” The evidence of these witnesses, in our opinion, 
was not duly taken since the accused had not been allowed to cross-exa- 
mine them. Section 288 requires that the evidence must have boon “duly 
taken” in the presence of the accused before the committing Magistrate. To 
require the presence of the accused merely to bear the ex parte statements 
of a witness without allowing him to show by cross-examination that tbe 
statements are untrue or unreliable defeats the real objects of tbe law, for 
it deprives the accused of any substantial benefit from being present. In 
the course of the Sessions trial serious charges of misconduct were made 
against Kbedan Singh and one Gossain, who apparently were employed 
by the Inspector Bhoirub Ohuoder Deb during the police investigation. 
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Khedon was also employed as an interpreter to the Magistrates 
Mr. Howell and Mr. Lees. It appears to us that these charges have not 
received sufficient attention. How far after this interval of time they can 
be substantiated (supposing that they are true) may ba doubtful, but that 
they should be made the subject of proper enquiry is vary necessary. 

We much regret to find such numerous and serious irregularities in 
the course of the proceedings before and during this trial, all of which 
must have seriously prejudiced the prisoner. On the evidence too wo 
think that none of the prisoners can properly be convicted. Toe convic- 
tions depend entirely on the weight to be given to the evidence of the 
approvers, and we have no hesitation in agreeing with the assessors that 
that evidence is altogether unreliable. 

All the prisoners are accordingly acquitted. 


J. V. \V. 


Convictions quashed. 


21 C. 666 (P.C.) = 21 l.&. S6 = 4 M.L.J. 131=6 Sar. P.C.J. 389. 

[666] PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghten and Morris and Sir B. Couch. 

[On appeal from the Court of the Recorder of Rangoon.] 

Abdul Razak iPlaintid) v. Aga Mahomed Japper Bindanim 
{Defendant). [9bh, lObh and lUh November, 1893.] 

Mahoinedan law^Acknowledginent— Illegitimacy of birth-^ Insufficiency of father's 
acknowledgment without intention to legitimate. 

On the question of the legitimacy of a son born to a Mahomedan by a Burmese 
woman, the question did not arise on this appeal whether the father could have 
entered into a valid marriage with the mother without her haviog relinquished 
Buddhism. The Court below found against her alleged conversion to the Maho- 
medan religion ; and also found upon the facts that no marriage of the parentg 
as distinguished from concubinage had taken place. The latter finding was 
affirmed. 

As to the question whether the eon born to them had been legitimated by the 
father’s acknowledgment of him, it was held, that, under the Mahomedan law, 
the legitimation of a son. born out of legal wedlock, may be effected by the force 
of his father’s acknowledgment of his being of legitimate birth ; but that a mere 
recognition of s-iDship is insufficient to effect it. Acknowledgment in the seoM 
meanti by that law is required, viz., of antecedent right, and not a mete recogm- 
tion of paternity. 

Ashricff-QOd-dowla Ahmed Qossein v. Ryder Hossein Khan (1) referred to and 
followed. 

TF 26 ML.J. 260 = 15 M.L.T. 107 = 22 lod. Gas. 697 = (1914) M.W.N. 978 (279U 
’’ ■■ Rel., L.B.R. (1893-1900), 607 : U-B-R- (1897-1901) 497 : R 16 O.P.L^B. 
85 (87); 7 Ind. Gas. 10»9 (1021)= 13 O.G. 255 ; 9 0.0. 246 (B) ; 23 T.L.R. 104, 
D., 27 0 . 801 (808) ; 9 C.W.N. 352 (362).] 

Appeal from a decree (5bh February 1892) of the Recorder of 

^This suit was brought on the 30th March 1891 by the appellant 
against the executor of the will of a Shia ^^-^omedan, Hadji Hussam 
Bindanim, formerly a merchant in Rangoon, who died on t^ 28 thJJ 0 D ry 
1890 leaving only a widow, Kulsam Bibi. The plaintifif claimed as 
sharer to inherit his part of so much of the testator a estate as 


(1) ilM.I.A. 94. 
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devolve upon his family undor tho finaraia law. Trie title allofiod was tiiab 
the plaiutilT was the lo£!ibiinato son of a hrobher of the deooaaod Hadji 
Husain, named Abdul Fladi, who lived for some years in Burma, from lB-31 
onwards, and afterwards in Oiloutba, whore he iliod in 188G. Abdul HuJi, 
when in Burrna, cohabited with a Burmese woman, [667] Mah Thai, 
by whom he had a son, the plaintilT, called at one time Mount; Ilpay, and 
at another time, and in these procso.iings, Abdul Razak. This son, suing 
his uncle’s exooutor, alleged tliat his father married his mother in 1854, 
and joining Kulsara as a co-defendant made title to all the estate that was 
nob subject to his uncle’s bequests, and to Kulsam's right to share as 
widow. On her own application on the 18bh August 1891, she was made 
a co-plaintiff instead of a co-defendant. Tho executor, now respondent, 
claiming to be entitled (along with his brothers and sisters) to succeed to 
Hadji Husain's estate, asserted, in his written statement, as to his infor- 
mation and belief that Abdul Hadi died childless ; and be put the plaintiff 
to proof of his being the legitimate son of his alleged father. Two principal 
questions were raised in the suit. First, whether Abdul Razak was born 
of a legal marriage; secondly, whether, if the marriage was doubtful, in fact, 
or in law, Abdul Hadi had, expressly or impliedly, acknowledged him to be 
his SOD, and what was the 'legal effect of such an acknowledgment by a 
father. 

On this appeal, what might have been the legal result of an actual 
marriage ceremony in due form, followed by co-habitation, between Abdul 
Hadi and a Buddhist wife, was a question that was not raised. At the 
hearing the marriage was not proved ; and the main question, on this 
appeal, was whether there had, or had not been, an acknowledgment by 
the father of his originally illegitimate son, sufficient and effectual to 
establish him in the status of a legitimate one. 

The Recorder gave his reasons for dismissing the suit as follows. 
Part of his judgment, which is quoted by their Lordships, is here omitted ; 
as also the evidence which they have set forth : — 

"The issue I have now to decide is whether the plaintiff Abdul Razak 
is the legitimate son of Abdul Hadi. Assuming the Mah Thai did live 
with Abdul Hadi for about two years, that she became pregnant and 
returned to her parent’s bouse at Mangi where the plaintiff was born, the 
evidence shows that the plaintiff was never circumcised, that he received 
a Burmese name and was brought up as a Barman. 

" The first point to consider is whether there was a marriage between 
Mah Thai and Abdul Hadi, It is not disputed that before there can 
ba a valid marriage between a Mabomedan and a woman who is not a 
[666] Kitabi, the woman must be converted to Mahomedanism. (See 
Tagore Lect., 1873, p. 305.) 

Mah Thai’s evidence as to the marriage was given in the judgment, 
which afterwards proceeded thus ; — 

" I think then that the plaintiff Abdul Razak has not succeeded in 
proving that bis mother Mah Thai was converted bo the Mabomedan reli- 
gion at the time of the alleged marriags, and that as she was not a Kitabi, 
no valid marriage could have taken place between her and Abdul Hadi ; 
nob only this but Mah Thai, admittedly, had before going to live with Abdul 
Hadi been married according to Burmese Law, and the evidence that she 
was ever divorced rests only on her unsupported statement. However, I 
do not lay much stress upon this, but go on this ground that, assuming 
for the sake of argument that Mah Thai did live with Abdul Hadi at tho 
time she says she did, and that the plaintiff is her son by Abdul Hadi, 
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yefc, not having been converted to Mahomedanism, she could not have been 
legally married to Abdul Hadi. If I am right in this view, then it follows 
according to the decision of the Allahabad High Court in Muhammad' 
Allakdad Khan v . Mrihammad Ismail Khan {\) that no acknowledgment 
on the part of the father could legitimatize the offspring of such an 
union. Mahmood, J., points out that, according to Mabomedan law, so 
far as inheritance from males, or through males, is concerned, the 
existence of legitimacy of descent, or consanguinity, is a condition 
precedent to the right of inheritance, and that such legitimacy depends upon 
a valid marriage, or connection, between the parents of the inheritor. Fur- 
ther that in no case can an illegitimate child inherit ; and that where a mar- 
riage is not possible between the parents, acknowledgment cannot make the- 
offspring of the union legitimate. He also points out that the Mabomedan 
law of acknowledgment of parentage with its legitimating effect has no 
reference whatever to cases in which the illegitimacy of the child is proved 
and established, either by reason of a lawful union between the parents of 
the child being Impossible, as in my opinion is the case here, or, by reason 
of marriage necessary to render the child legitimate being disproved. 
Further, that the doctrine relates only to cases where either the fact of 
the marriage itself, or the exact time of its occurrence with reference to the 
legitimacy of the acknowledged child is not proved, in the sense of the law, 
as distinguished from disproved ; in other words, that the doctrine only 
applies to cases of uncertainty as to legitimacy, when acknowledgment has 
its effect, but that that effect always proceeds upon the assumption of a 
lawful union between the parents of the acknowledged child. 

“ This view, if I may say so, appears to me to be clearly right. Other- 
wise, if the proposition that acknowledgment alone is sufficient to establish 
legitimacy is correct, these results must necessarily follow, that a Mahome- 
dan may legitimatize the offspring of adulterous or incestuous intercourse, 
or even a person of Whom he could not possibly have been the father, for 
example to put an extreme case, a person older than himself. And this 
result would [669] also follow in the present case. The parents of the 
plaintiff Abdul Kazak could not, according to Mabomedan law, contract a 
legal marriage ; the offspring of their intercourse must therefore be illegiti- 
mate : but Abdul Hadi acknowledged the child ; therefore he is legitimate. 

“ In the view, then, that I take of the case, it is unnecessary to con- 
sider the evidence as to the acknowledgment and as to the will, for 
assuming the whole of it to be true, the plaintiff, Abdul Kazak, cannot be 
the legitimate son of Abdul Hadi. So far as he is concerned, the suit must 
be dismissed with costs, including the costs of the Commission. 

The Solicitor General (Sir J. Rigby, Q.G.) and Mr. R. K Doyne, for 
the appellant. — The judgment below was that the parents could not have 
contracted a legal marriage, without the conversion of the woman, whic 
bad not taken place, and that consequently there could be no legitimation 
of the child by the father’s acknowledgment. This rested on the fin ing 
that there had been no conversion ; and on the impossibility of there being 
legal intermarriage between a Mabomedan and a Buddhist. The 
tion, however, whether the plaintiff had been legitimated by his fat ors 
acknowledgment should not have been held to be concluded by & 
supposed impossibility of the marriage. The latter ground of deoisw 
was erroneous, for, assuming that the woman, Mah Thai, was ffank 

in regard to the Mabomedan law of Marriage, an idolator, the e 


(1) 10 A. 289. 
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of fcho prohibition bo marry an idolator had boon romovo:! by her 1893 

suffioienb oonveraion. If bor conversion had bakon place, or if her Nov. 11. 
marriage without it would have been possible, tlien it followed that tlie 
legitimacy of the appellant should have been held to ho established by the PRIVY 
acknowledgment of paternity on tho part of Abdul Uadi. The Recorder COUNCIL, 
had not rejected as altogether false tho evidence of the proceedings that 2i"c”666 
preceded the cohabitation, bub he found the genuine conversion of Mah 
Thai not to have boon proved. It was submitted that he erred on the j ^ 56 = 4 
latter point. If her conversion was essential, then there was suflicient^ ^ 
evidenoe of it, when it was proved that she had professed to conform to ^ P C J 
the religion of her husband. Also it was open to contention that there 
was no distinct authority against the legality of a Mahomedan's marriage 
with a Buddhist. His marrying a polytheist, or idolator, was prohibited, 
but with regard to the Buddhist system it was not certain that, the pro- 
hibition would have included a Burmese woman. The exception of the 
[670] Kitabi, and the permission of marriages with Jewish, or Christian 
women, were referred to. The argument was that there might have been 
a legal marriage, and that the possibility of there having been one in 1854, 
favoured by the pf^sumptions directed to tlie support .of the fact of mar- 
riage, formed a ground upon which the father s declaration of his paternity 
and treatment of the appellant as his son would have effected bis legiti- 
mation. Such a legitimation had taken place hy and through presumption 
of marriage, antecedent to birth, that presumption following open recogni- 
tion of sonsbip. As to the prohibition of the marriage of Mabomedans 
with polytheists. Baillie's Digest of Mahomedan Gaw. Hauifia, Part I, 

Book I, Cbap. HI, p. 40, second edition, and Imamia, Part II. Book I, 

Chap. I, s. 3. p. 29 ; Macnaghten’s Mahomedan Law. Cbap. VII, s. 12 ; 

Hamilton’s Hedaya, Vol. II. Book VII. Chap. III. were referred to. 

As to legitimation by a parent’s declaration, reference was made to 
Baillie’s Digest of Mahomedan Law, Hanifia, Book V, “ of parentage 
•Chaps. land II. '* of acknowledgment Imamia, Book VII, Chap. Ill ; 
Mncnagbten’s Mahomedan Law, Chap. VII. s. 33 ; Precedents, Chap. VI. 
case 46; Hamilton’s Hedaya, Vol. Ill, p. 168. It was contended that 
acknowledgment of soaship, assisted by a presumption in favour of the 
marriage of the parents having taken place on the part of the fathei, had 
effected the legitimation of the appellant enabling him to inherit. The 
legitimation was consideredas effected through the presumption of marriage 
strong in the Mahomedan law, and the legitimation was not dependent 
on the father's adding, or not adding, a declaration of legitimate birth. 

The acknowledgment involved the son’s legitimacy in consequence of 
tho presumption of marriage where a marriage would have been legal, 
and where the circumstances did not negative its having taken place. 

The son might possibly have been born in wedlock. That was 
enough for the operation of the father’s acknowledgment. Reference 
was made to Mirza Qaim Ali Beg v. Ringun (1). In Hidayut-oolah 
V. Rat Jan Khanum (2), continued cohabitation and acknowledgment 
of parentage were held to be presumptive evidence of marriage and 
lQg\\i\mfSi.Gy° In Mahomed Bauher Hosseinv. Shurfoonissa [671] Begum (3), 
it was held that the legitimacy of the child might be inferred, 
or presumed, from circumstances without any direct proof either of 
a marriage between the parents, or of any formal act of legitimation. 

In the judgment in Ashru^-ood-dowla Ahmed Rossein v. Ryder Hossein. 

(1) 3 Sel. Rep. 162 (154). (2) 3 M.I.A. 296. (3) 8 M.I.A. 136. 
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Khan (1), it was said that a child born out of wedlock was illegitimate, 
but, if acknowledged by the father, he acquired the status of legitimacy; 
and that such acknowledgment might be express or implied, directly 
proved, or presumed ; and that these presumptions were inferences of fact. 
In Khajooroonissa v. Roushan Jekan (2), the statement of the law in 
Hidayutoolah v. Rai Ja7i Khanum (3), was referred to and applied. Re- 
ference was made to In the matter of the petition of Najibunnissa (4), 
Mahnmmad Azmat Ali Khan v.Lalli Begum (5) \ Sadakai Hossein v. 
Mahomed Yusuf (6) ; Mahammad Allahdad Khan v. Muhammad Ismail 
Shan (7). 


Mr. J, D. Mayne and Mr. J. H. A. Branson for the respondent. — 
There was no sufficient evidence of the marriage, or of acknowledgment 
of the appellant as his legitimate son. If the parents had gone through 
the ceremony of marriage, the wife being a Buddhist, it would not have 
been a legal marriage ; and if the acknowledgment had been made by tbe 
father, as it was alleged to have been, it would not have been effectual to 
legitimate the appellant. The acknowledgment, in order to have that opera- 
tion, must be made by the father with intent to confer the status of a legiti- 
mate SOD upon bis son. Here it was not alleged that this had taken place 
with this intent. The acknowledgment of a father, where there was a doubt 
whether there had been a marriage or not might operate to legitimate a son 
where there had been no such ceremony, but it must have been made with 
the above intent. So also of treatment of a son as legitimate. Again, there- 
was a restriction upon the father’s power of legitimating a son, which 
would have effectually prevented its exercise in this case ; and that was 
that the marriage to be [672] presumed must have been one that could 
have taken place between the parents. Here, the marriage would have 
been illegal and void by Mahomedan law. The Recorder’s opinion on 
this was right, as also was his hnding against the conversion. However,, 
the evidence not having gone further than to allege a recognition of the- 
appellant’s being an illegitimate son of bis father, without any intimation 
that he was to be regarded as legitimate, the case failed in that way. 
This would have been insufficient to render the appellant capable of 
inheriting as if he bad been of legitimate birth, and the suit was rightly 
dismissed. 


Reference was made to Baillie’s Digest of Mahomedan Law, Hanifa, 
Book V, “of parentage,” Chapters I and II, “ of acknowledgment; 
Hamilton’s Hedaya, Vol. Ill, 549 ; Wilson’s Glossary, ikrar,’ 215; 
Macnaghten’s Mahomedan Law, Chap VII., s. 33, and Precedents, 
Chap. VI., and ail tbe cases cited in tbe argument for the appellant were 
examined to show that intention in the acknowledgment was necessary to 
legitimation. An example of the insufficiency of random statements was 

in the case of Mahomed Banker Hossein v. Shurfoonissa (8). 


The Solicitor General in reply cited Saiyad '^Wali Ull^ v. Mvran 
Sahch (9) showing that tbe acknowledgment of a son as legitimate nee 

not be a formal acknowledgment. If it could not be mane out from t e 

father’s acts and conduct, that acknowledgment, however informal, worn 
be sufficient to cause the presumption to take effect: that presump ion 
being in favour of legitimate birth. 


(1) 11 M.I.A. 94. 

(4) 4 B.L.R.A.C. 65. 
(7) 10 A. 269. 


(2) 2 C. 184 = 3 I.A. 291. 
(6) 8 C. 422=9 I.A. 8. 

(8) 8 M. I.A. 136. 


(3) 

(6) 

(9) 


3 M.I.A. 295. 

10 0. 663*11 I.A. SU 
2 B.H.C.B. 986. 
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JUDGMENT. 

The judgment of their Lordships was delivered by 


1898 

NOV. 11. 


Lord Macnaghten. — Hadji Husain, who was a member of a Mabo- Privy 
medan family belonging to the Shia seot and settled in Calcutta, traded as qquncil. 

a merohant in Hangoon, made a fortune, and died there, married but with- 

out issue, in February 1890. He left a will by which he purported to 21 C. 666 
dispose of all his property. Hadji Husain had an only brother of the (P.C.)=a 
full blood called Abdul Hadi, who died before him in March 1886 . 21 I. A. 86= t 
He too was engaged in business in Rangoon for many years, but bisH.L.J. 131 = 
oareer was loss prosperous, and bo returned to Calcutta a poor C6733 6 8ap. P.C.J. 
man some time before his death. The appellant claims to be the lawful 380. 
son of Abdul Hadi by a Burmese woman, and as such to be the heir or 
one of the heirs of Hadji Husain and entitled therefore to a share, in so 
much of bis estate as he could not dispose of by will according to 
Mabomedan law. For the purpose of the pi-esent case, it is conceded that 
the appellant’s claim is well founded, provided he can make out that he 
either is or is entitled to be treated as the lawful son of Abdul Iladi. 

And the only questions on this appeal are these : (1) Has it been estab- 
lished that a valid marriage took place between Abdul Hadi and the 
appellant’s mother, Mah Thai, who was undoubtedly a Buddhist when 
she met her alleged husband? (2) If proof of legitimacy is wanting, is 
there sufficient evidence of the legitimation of the appellant by acknow- 


ledgment? 

The learned Recorder found that there was no marriage, bolding 
upon the evidence that Mah Thai was not a convert to Mahomedanism. 

It would, it seems to me,” he observed. ” be a mere mockery of the 
Mabomedan religion to say that there was a conversion, when there 
was not even a semblance of discussion on the subject, when no priest 
intervened, and when the utmost the alleged convert can say is. that she 
repeated prayers in a language she did not understand.” Taking this 
view he thought it unnecessary to consider the evidence as to acknowledg- 
ment. No aokoowledgmeot in his opinion could confer the status of 
legitimacy upon the offspring of a Mabomedan and an unconverted 
Buddhist. 

The learned Counsel for the appellant took exception to the pro- 
position upon which the Recorder’s ruling seems to be based. It was a 
mistake, they said, to talk of conversion. No Court can test or gauge 
the sincerity of religious belief. In all cases where, according to Maho- 
medan law, unbelief or difference of creed is a bar to marriage with a 
true believer, it is enough if the alien in religion embraces the Mabomedan 
faith. Profession with or without conversion is necessary and sufficient 
to remove the disability. 

This criticism seems to be well founded. But the correction does 
nob mend the appellant’s case. There is nothing in the evidence 
tending to show that Mah Thai made any profession [674] of the 
Mabomedan faith before or at the time of the ceremony which is said to 
have constituted marriage. Math Thai was a witness for the appellant. 
She said that she knew uotbing about the Mabomedan religion ; all her 
life she lived and worshipped as a Burmese. While cobabibing with 
Abdul Hadi she worshipped as he did ; she repeated his prayers. But 
she added that she did not understand the meaning of a single word. In 
re-examination she said that she ceased to he a Buddhist during her coha- 
bitation with Abdul Hadi from the time of her marriage. 
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The learned counsel for the appellant then invited their Lordships 
to embark on a wider inquiry. They proposed to examine and discuss the 
tenets of Buddhism with the view of showing that Buddhists come under 
the same category as Jews and Christians, with whom undoubtedly 
Mahomedans may intermarry. But it was obviously impossible for their 
Lordships to entertain the question in the present case. In the Court 
below it was common ground that such a marriage would be invalid, and 
there was therefore no evidence before the Court directed to the 
' point. 

In the next place it was urged that every presumption ought to be 
made in favour of marriage when there had been a lengthened cohabita- 
tion, especially in a case where the alleged marriage took place so long 
ago that it must be difficult, if not impossible, to obtain a trustworthy 
account of what really occurred. There would be much force in this 
argument — indeed it would be almost irresistible — if the conduct of the 
parties were shown to be compatible with the existence of the relation of 
husband and wife. In cases like the present conduct is a very good test, and 
a safer guide perhaps than the recollection or imagination of interested or 
biased witnesses. Mah Thai’s own account of the way in which she was 
treated may be accepted as a fairly truthful story, considering her relation- 
ship to the claimant, and the fact that she is speaking of what occurred 
many years ago. The alleged marriage took place somewhere about the 
year 1854. If that date is correct the connection between her and her 
alleged husband ceased in 1856, though Abdul Hadi did not leave Eangoon 
for good until more than twenty years afterwards. The marriage was pro- 
posed to her, [676] she says, by a married sister of hers who was living in 
Bangoon, and who sent for her from her native village — a place called Mangi 
about half a day’s journey off. She had already been married once, but that 
marriage was dissolved by mutual consent. Abdul Hadi was brought for 
her to see. She asked him if he would look after her and cohabit with 
her for a long time and he said he would. He came four or five times 
before the marriage. He said he would invite his male relatives, but ha 
was not going to invite his female relatives. At the marriage some money 
and a ring were put into her hands as dower ; with that part of the cere- 
mony she seems to have been previously acquainted and to have been 
careful to insist upon it; and her consent to the union appears to 
have been given in due form. Then we have a picture of her married 
life. After the marriage she was not allowed to go out. She never 
saw any of her husband’s female relatives. She did not know why 
they did not come to see her. She was not allowed to go to the 
mosque. She knew that wives of Mahomedans go to the mosque. 
She did not go because Abdul Hadi would not allow her. None of 
the female members of the Mahomedan community visited 
did she visit them. She never saw Hadji Husain or any of Abdul 
Hadi's male relatives. At the end of about a year and a half, when 
she was far gone in pregnancy, she went back to her mothers 
in Mangi. She was confined there of a boy, whom she identifies as t e 
present appellant. When the child was boro she sent a message to Abdn 
Hadi to tell him of the birth. His answer was that he was busy 
could not come. He sent however money for expenses, and he sen * 
message to her parents to look after her. On two occasions . 
ho went to Mangi to visit her, returning to Rangoon in the ov^iug* 
first visit was about six months, the second about twelve months after 
birth of the child. On the first occasion Mah Thai says she saw 
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Hadi alone, but nothing in particular was said. Ho wroto on a pieoo of 
paper a Mahomedan namo for the child. Afterwards for fear it would be 
lost it was copied on a palm leaf. Tne name was never used. The paper 
and the palm leaf have disappeared. But Mah Thai says the namo 
was “ Abdul Razak," and that name has been reproduced or adopted 
in oonueotioii with this claim. On the seoond occasion, according 
[676] to Mah Thai’s statement, .\hdiil Hadi wanted to take the child to 
Rangoon, and wauted her to go with him. She said she was not well yet 
and that the child was not old enough. That was the last occasion on 
whioh Mah Thai saw Abdul ITadi. So far as appears she never even 
heard from him or of him afterwards. He was at that time apparently 
in prosperous oircumstancos, but he made no provision for her or for the 
child, and he left the child to be brought up as an unbeliever without so 
much as performing the primary rite of his religion. Mah Thai was very 
badly off, but she never applied to her alleged husband for assistance, nor 
did she make any attempt to see him. though she knew where be lived, 
and he had, she said, been kind to her while they cohabited together, and 
she liked her life with him. At the end of two years, or four years as 
she says in one place, she married a Burman by whom she had 
seven children. Then she was divorced and at the time of the trial she 
appeared as the wife or partner of a fourth consort. 

Abdul Hadi continued to reside in Rangoon for a good many years, 
paying occasional visits to Calcutta. After a time he met with reverses 
and left Rangoon altogether. The last years of his life he spent at Calcutta, 
'living as a pensioner on the bounty of his brother, Hadji Husain. 

The child was brought un by Mah Thai’s parents who were in bum- 
ble circumstances. As “ Moung Hpay,” which was the name they gave 
him, he lived till he was about thirty-five, with no higher aims or aspi- 
rations than those of an ordinary Burmese peasant. When the heirs of 
Hadji Hussain were wanted, he was discovered in the jungle at Mangi by 
some enterprising gentlemen at Calcutta who took the matter ^^up as a 
speculation. They put him forward as the missing heir, and “ Moung 
Hpay ” has become an alias for “ Abdul Razak.” Their interest in the 
euooess of the claim is at least a guarantee that no scone has been left 
’Unturned to enable the case to be presented in as favourable an aspect as 
possible. 

In the course of the argument Mr. Wheeler, the Judicial Clerk 
•of the Privy Council, referred their Lordships to a case decided by 
the Special Court of British Burmah in 1875. It is to be found at 
page 76 of Mr. Christopher’s Collection of [677] Circular Orders and 
Judgments, published under the authority of the Judicial Commissioner 
in 1881. The opinion delivered by the Court throws so much light on 
the practice relating to mixed marriages in Burma, and the position held 
by the wife and children when there is a lawful marriage, that it will nob 
be out of place to quote a passage from it. ^ After stating as a matter 
apparently nob open to controversy that in order to constitute a valid 
marriage between a Mussulman and a Burmese woman, the woman must 
•.first apostatize and embrace Islam, the judgment proceeds as follows : — 

“ In. a country like this, where a large number of MaUomedans from 
other countries have taken up their residence, and in very many cases their 
permanent abode, and when the natives have no race prejudices against 
alliances with foreigners, and whose religion offers no impediment to 
«aoh, we find these mixed marriages every where existing among them, 
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which have been duly celebrated according to Mabomedan ritee ; the wife 
having previously renounced her own religion and embraced that of her 
husband. Such an alliance is not regarded by either party as one of a 
tomnorary character, or in any way partaking of concubinage such as the 
liaisons which at one time prevailed here between Europeans and the 
women of the country, but as a formal and a binding marriage. It only 
requires a short experience of this country to know that these marriages 
are regarded amongst the Mahomedan community as being of as binding 
a character, and as conferring on the wife as honourable a position in the 
family as if she had been of Mahomedan descent, for she holds tbe same 
position as the husband’s other wife does, if he happens to have another. 
The offspring likewise of these marriages are brought up in the Maho- 
medao faith, and are acknowledged by their father as his legitimate 
children, and at bis death share his property as such. The Burmese 
wife also takes the wife's share, if she is the only one, or divides it with 
tbe other or others as tbe case may be ; and these rights, both as regards 
the children and the wife, are recognized by our Courts.” 

If this be a correct description of the position of a Burmese woman 
lawfully married to a Mahomedan settler in Rangoon, it certainly would 
require a very violent presumption in favour of marriage to ecabla the 
Court to hold that Mah Thai was lawfully wedded to Abdul Hadi. It is 
tolerably obvious that neither Abdul Hadi nor Mah Thai regarded the 
ceremony which preceded their cohabitation in tbe light of a lawful and 
binding marriage. On this point their Lordships are glad to find them- 
selves entirely in accord with tbe Court below. 

[678] The ooly quesbiou remaining for consideration is the question 
of acknowledgment, with which the learned Recorder dealt in rather a 
summary way. Tbe learned counsel for tbe respondent did not deny 
that Abdul Hadi might have married Mah Thai, as no doubt he might 
have done if she had embraced Islam, nor did they contend that tbe inter- 
course between Abdul Hadi and Mah Thai was of such a character as to 
prevent the possible legitimation of the offspring. Their contention was 
that there was no acknowledgment in the legal and proper sense of the 
word, although there may have been an admission of paternity. 

Tbe learned counsel for the appellant cited various texts, whicb> 
taken apart from the context, would seem to show that any admission of 
paternity, though made casually and not intended to have a serions effect, 
would be sufficient to confer the status of legitimacy. It is not in their 
Lordships' opinion necessary to examine these ancient authorities, or to 
inquire how far they are applicable to a state of society very different from 
that which existed at the time when they were promulgated. Their Lord- 
ships are bound by the decision of this Board which is clear upon the point. 
Tbe question arose in the oa.se ol Ashruff-ooddowla Ahmed Hossein^. 
Hyder Hossein Khan (l). There it was contended that the claimant, who 
was defendant in the suit and respondent on the appeal, had beenacknov^ 
ledged by his putative father. The fact of acknowledgment^ was 
by the appellant, and a deed of repudiation was set up, in which the fat ei 
expressly repudiated the claimant as his son. An issue was framed m 
these terms : " Has the deed of repudiation the effect of cancelling pr0 
vious acknowledgment of defendant’s legitimacy, if such were made ( ° 

the course of their judgment (p. 104 of the report) their Lordships 
ment upon that issue. It was, they said, “ very correctly framed. 


(1) 11 M.I.A. 94. 
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subsfcifcuteB, for the ambiguous word ' sonsbip ’ which might include an 
illegitimate son, the word ‘ legitimacy,’ and uses the word ‘ acknowledg- 
ment* in its legal sense, under the Mabomedan law, of acknowledgment 
of antecedent right established by the acknowledgment on the acknow- 
ledger, that is, in the sense of a recognition, not simply of sonship, 
but of legitimacy as a son.” It is clear that it is in C679J that 
sense that the term “acknowledgment” is used in a later passage of 
the judgment which has often been cited, where their Lordships say a 
child born out of wedlock is illegitimate ; if acknowledged, be acquires 
the status of legitimacy. When, therefore, a child really illegitimate 
by brith becomes legitimated, it is by foi’oe of an acknowledgment, 
expressed or implied, directly proved or presumed.” 

It cannot be contended that there was any acknowledgment of legiti- 
macy in the present case. The so-called acknowledgment, oven if the 
evidence on the part of the appellant is accepted as true in every particular, 
comes to nothing more than an admission of paternity which was not 
intended to have the serious effect of conferring the status of legitimacy. 
A witness is produced who says be acoompained Abdul Uadi on his second 
visit to Mangi, and that Abdul Hadi told him that be was going to see his 
son. And there is some other evidence to the like effect. Then there 
is some evidence that Adbul Hadi, though he had no property, left a will, 
bequeathing everything to bis brother Hadji Husain, in which he men- 
tioned that he bad offspring in Burma. According to one witness be named 
the offspring as “Abdul Razak,” and expressed a wish that his brother 
should give him “something.” The will it seems was sent to Hadji 
Husain, but it is not forthcoming, nor was it acted upon. Assuming 
however everv word that is said about it to be perfectly true, the evidence 
falls very far short of such an acknowledgment as would confer the status 

of legitimacy upon an illegitimate child. 

Their Lordships, therefore, in the result agree with the learned Recor- 
der in thinking that the appellant’s claim fails, and they will humbly 
advise Her Majesty that the appeal must be dismissed with costs. 
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Solicitors for the appellant : Messrs. Lattey & Hart. 
Solicitors for the respondents : Messrs. Bramall d Whtte. 
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[680] APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Beverley. 


W. Stalkartt {Defendant) v. Guru Das Kundu Chowdhry 
AND OTHERS {Plaintiffs) AND OTHERS (Pro forma Defendants) . 

[22od February, 1894.3 


Bmgal Tenancy Act [VIII of 1885J. s. ^\-Deposit of rent in Cottre-Booa fide doubt of 
tenant as So who is entitled to rent^Costs where conduct of defendant did not make 

litigation necessary. 

The deposit of rent in Court under s. 61 of the Bengal Tenancy Aot (where the 
tenant entertains a bona fide doubt as to who was entitled to receive it) operates 


• Anneal from Appellate Decree. No. 1674 of 1892. against the decree of Baba 
Hemanoao Ohunder Bose, Subordinate Judge of Hooghly, dated the 30th of J une 1892, 
modifying the decree of Babu Jadub Ohunder Sea, Munsif of Howrah, dated the 25tlk 

of September 1891. 
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as an acquittance ; and where such deposit is proved as a defence to a suit for rent, 
the suit should be dismissed. Where in such a suit the defendant is found to 
have been not to blame for the litigation, he is entitled to his costs 

This was a suit by some fractional shareholders of an estate to 
recover arrears of rent with interest on account of two jamas of Rs. 37 and 
Rs. 25-11-5 gundas for the years 1294, 1295 and 1296 and the first three 
quarters of 1297. The remaining shareholders were made co-defendants, 
and the rents due to the whole sixteen annas proprietors were claimed in 
the suit, with the allegation that the rents were payable jointly and the 
co-defendants had declined to join in the suit as plaintiffs. 

The defendant admitted holding the jama of Rs. 37 under the plaint- 
iffs and pro forma defendants, but stated that he had deposited the amount 
of rent sued for in Court ucder s. 61 of the Bengal Tenancy Act, and had 
obtained receipts for it under s. 62. He therefore submitted that as to 
this the suit should be dismissed, the plaintiffs having their remedy by 
applying to the Court where it was deposited. As to the jama of Rs. 25-11-5 
the defendant did not admit holding it under the plaintiffs and their 
co-sharers, but be stated that having hona fide doubts as to whether they or 
one Roma Nath Ghose were entitled to receive the rent, he had deposited 
the rent for the period in suit under cl. {d), s. 61 of the Bengal 
Tenancy Act, and had obtained receipts from the Court under s. 62, 
[681] and submitted that these receipts operated as acquittances for 
the amount claimed in the suit. He also contended that both jamas were 
payable annually, and that the plaintiffs were not enticled to interest. 

The Munsif found that the deposits of rent bad been proved. He 
said : — 

“ It is clear from ss. 61 and 62 of the Bengal Tenancy Act and the ex- 
planation given of them in the case of Sirdhar Roy v. Rameswar Singk (1) 
that these deposits are to be taken as sufficient payments by the 
tenant, unless the plaintiffs succeed in showing that the circumstances are 
otherwise than what was stated by the tenant while making the deposits, 
and that the tenant is to blame for the litigation. The plaintiffs in this case 
admit that the rents are payable jointly to the plaintiffs and the co- 
defendants, and there is no person empowered to receive the rents on 
behalf of all the co-sharers. So I do not think it was improper for the 
tenant to have made the deposits with respect to thejama of Rs. 37. As 
to the other j’ama the deposits are under cl. id), s. 61. Copies of 
judgments and decrees filed as exhibits show that the plaintiffs and their 
co-sbarers got decrees with respect to this jama against the defendant. 
But it also appears that Roma Nath Ghose, the heir of Khelut Ghunder 
Gbose, had obtained rent decrees against the defendant with respect to 
this jama. So long as the question is not settled by a regular suit 
the plaintiffs and the co-defendants on one side, and Roma Nath 
on the other, the tenant cannot be blamed for his entertaining a 
as to who is legally entitled to receive the rent. Neither^ party would 0 
bound by the decree obtained by the other party against the tenan . 
Ex. II, shows that the Calcutta High Court in a previous suit between 
the plaintiffs and the defendants g-vva their support to suoh a doubt, 
hold, therefore, that the tenant entertained bona fiie doubt, and 
blame for this litigation, and the deposits should be taken as sumcien 
payments with respect to both the jamas." 


fl) 15 C. 166. 
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The MuDsif also found that the jamas were payable quarterly, and 
that the defendant was liable to pay interest on each instalment, Ho held 
that the plaintififs and oo-defendauts were entitled to tho rents sued for, 
and gave a decree for the whole amount with interest Us. 11-2-5, and 
costs only for the amount claimed for 1297. 

The Subordinate Judge, on appeal, held that the rent was payable 
yearly and not quarterly, and therefore the plaintiffs were not entitled to 
the interest allowed by the Munsif. In other respects he affirmed the 
decree of the Munsif, and ordered that each party should pay their own 

costs of the appeal. . , . tt- . rt 

[662] From this docisio)! the defendants appealed to the High Uourt, 

on the grounds that on the facts found and admitted the suit should have 
been wholly dismissed with costs ; that the Court having found that the 
jama of Rs. 25-11-5 gimdas bad been properly deposited on the ground of 
doubt of title, ought to have dismissed that portion of the suit as against 
the defendant, and should have held that no adjudication ought to be 
made of the issue as to whether tho plaintiffs or Roma Nath Ghose was 
entitled to the rent, except in a suit between tbe plaintiffs and Roma Nath 
Ghose ; and that the Subordinate Judge, having found that the rent was 
payable in one annual kist, the suit for the three quarters of the year 1297 

ought to have been dismissed as premature. 

Mr. L. P. Pugh and Babu Dwarka Nath Chuckerbutty, for the appel- 

Hr. Bash Behari Ghose and Babu Boidonath DiUt, for the respond- 
ents. 

The judgment of the Court (Trevelyan and Beverley, JJ.) was as 
follows : — 

JUDGMENT. 


This was a suit brought by the plaintiffs for arrears of rent for the 
years 1294, 1295, 1296 and three quarters of 1297. The oefence w^ that 
the rent for this period had been paid into Court under s. 61 of the Bengal 
Tenancy Act. because the tenant entertained a 6ona doubt as to who 
was entitled to receive the money. The defendant said that the rent was 
payable yearly, and that the rent for 1297 was paid loto Court shortly 
after the suit was brought, viz., at the close of the year 1297. 

The Munsif found as a fact that tbe defendant had a 6ona fiae doubt 
as to who was entitled to receive the rent, and was nob to blame for the 
litigation and he held that tbe deposits must be taken as sufficient payment, 
and that this amounted to an acquittance for the rent due, and he gave the 

plaintiffs a decree for the whole amount of rent and for interest on the 

ground that the rent was payable quarterly and for the costs of the suit 
in respect of the rent for 1297. that payment nob having been made until 
after the suit was brought. Although the Munsif gave a decree for the 
whole amount claimed, he directed that, out [683] of the monies due, the 
amount deposited should be deducted and that execution of tbe decree 

should proceed for the balance. , r, . . t j i. j.u 

After taking further evidence the Subordinate Judge came to the 

conclusion that the money was nob payable quarterly bub yearly, and 

therefore that the plaintiff was nob entitled to interest, and he altered tho 

decree of tbe Munsif by disallowing interest, but be did not interfere with 


the order for costs. , , 

lb is contended here, in second appeal, that the only course for the 

Subordinate Judge was to dismiss the suit, and we think that was the 
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proper course for him to follow, as the rent deposited under s. 61 operated 
as an acquittance. It is further contended here that the suit must be 
dismissed with costs. The ordinary rule is that the person who is to 
blame for the litigation should pay the costs. It is found that the defend- 
ant was not to blame, and there is no reason why he should not get his 
costs. The decrees of the lower Courts will be set aside and plaintiffs’ 
suit dismissed with costs in all the Courts. 

It is found that the rent for the three quarters of 1297 was not 
due. Tnerefore the suit in respect of that is premature, and as the rent 
for this period is in deposit it is not necessary to make any order as to 
that. 


J. V. \v. 


Appeal allowed. 


21 C. 683. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir W. Comer Petkeram, Kt., Chief Justice^ Mr, Justice 

Prinsep and Mr. Justice Trevelyan. 

Naratani Dasi {Plaintiff) v. Administrator-General 
OF Bengal and others (Defendants).'*' 

[16th March, 1894:,] 

Hindu Law^Will — Construction of Will — Right of daughter to maintenance after her 
marr'xage— Married daughters in good circumstances — Trust for maintenance-^ 
Costs, 

A Hindu testator, after making the Alministrator'GeQaial of Bengal execatoe 
and trustee of bis wiU, and giving bis daughter an annuity of Rs. 5 a month for 
her life, provided for the payment to G. C. B., whom he [684] constituted the 
guardian of his daughter and of his only son during their minority, ofthesunft 
of Rs. 225 “ monthly and every month for the maintenance and education of 
my said son and the support of my said daughter and suoh other persons as live 
in my house and are supported at my expense,” and further provided that au 
” the residue of my estate, moveable and immoveable, with all acoumulationB and 
additions” should be conveyed to bis son on his attaining majority, “ subject 
nevertheless to the trust of maintaining my said daughter.” The daughter hM 
married a man of means and did not need any maintenance. Seld, in a suit by 
the daughter for a construction of the will and for a specific sum to be set apart 
for her maintenance, that the plaintifi was not entitled to anything by way of a 
separate allowance for maintenance ; she was only eoticled under the will (apart 
from her annuity of Rs, 5 a month) to bo provided for in case she were otherwise 
unprovided for. 

Where the construction of a will was not so diffioult as to have required thi 
assistance of the Court, it was held to be not a case where the estate should bear 
the costs. The suit was therefore dismissed with costs. 

Appeal from a decision of Norris, J., dated 7th July 1893. 

Suit brought on 4th January 1893 for the construction of the will o 
one Judunath Mitter, the provisions of which, so far as they are materia 
to this report, were as follows : — 

“This is the last will and testament of me, Judunath 
Aheeretollah Street in the Town of Calcutta, land- holder. I give 
whole of my moveable and immoveable estate to the Adminisbra r 
General of Bengal for the time being, whom I appoint executor an 
trustee of this my will upon the trusts following, that is to say . 

“ Firstly, to pay m y debts, funeral and testamentary expenses. _ — 

* Original Civil Appeal No. 33 of 1893, in Suit No. 6 of 1893. 
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** Secoiidlp, to payout of tlio iuoomo of my estate tho followina 
annuities ; (rf) to my youngest daughter, Narayani Dasi, during her 
natural life, Bs. 5 por month, tho same to be paid to her guardian herein- 
after appointed during her minority. 

“ Fourthly, to pay to Babu Gopal Ohunder Bose, the husband of my 
elder daughter. Sriinati Nobinkali Dasi (whom I appoint guardian of the 
persons of my only infant son, Bhutnath Mitter, and my younger daughter, 
Srimati Narayani Dasi, who is also an infant) the sum of Rs. 2.600 upon 
the marriage of the said Srimati Nar.iyani Dasi for the expenses of such 
marriage, and I direct that she is to have all the personal ornameots left 
by my late wife Srimati Kisto Babiney Dasi deceased. 

“ Fifthly, to pay out of the income of my estate bo the said Gopal 
Gbunder Bose, or to such other person or persons as he may by writing 
under his band appoint as guardian in succession to, or association with, 
or substitution of, himself during the minority of my said infant son 
Bhutnath Mitter, the sum of Rs. 225 monthly and every month for the 
maintenance and education of my said son, and the support of my 
said daughter, and such other persons [685] as now live in my house 
and are supported at my expense, and to invest the surplus in Government 
securities for the benebt of my said son. 

"Sixthly, to make over and convey the rest and residue of my estate, 
moveable and immoveable, with all accumulations and additions, to the 
said Bhutnath Mitter and his heirs on his attaining majority, subject 
nevertheless to the trust of maintaining my said daughter, and the pay- 
ment of the annuities hereinbefore mentioned and subject also to the 
following conditions and limitations, that is to say : — ' In case the said 
Bhutnath Mitter should die without issue and before attaining majority 
I direct that my residuary estate shall pass to my said two daughters and 

tbeir heirs absolutely in equal shares subject to the payment of the said 

annuities. — Dated 20th November 1876.’” 

The facts of the case are sufficiently stated in the judgment appealed 
from, which, so far as is material, was as follows : — 

Norris, J. — “ This suit is brought for the construction of the will 
of one Judunatb Mitter, who died on 2Lst November 1876. The will was 
prepared in tho office of a well-known attorney practising in this Court 
and was executed by the testator on the day before bis death. 

“ The testator died, leaving two daughters, Nobinkali Dasi then and 
•now the wife of the defendant Gopal Chunder Bose ; the plaintiff then un- 
married, now the wife of Jeebun Kristo Ghose. and an only son, the defend- 
ant Bhutnath Mitter, then about four years old. 

“ The will is in these terms (see 21 C., pp. 684, 685). 

“ The plaintiff alleges that probate of the will was granted to the Admi- 
nistrator-General inPebruary 1877 ; that it was only in the early part of the 
year 1887 that she became aware that the will contained any provisions 
■for her benefit ; that she made inquiries from the defendant Gopal Chunder 
Bose, and be then informed her chat a legacy of Rs. 6 a month was given 
to her by her father's will ; that she never received any payment whatever 
in respect of the legacy until December 1892 when she received from 
the Administrator-General the sum of Rs. 960 in respect of the arrears 
of the legacy. 

“ I may take it that Rs. 960 was practically a payment in full from 
the testator’s death till this suit was brought. The plaint farther alleges 
•that in August 1892 the defendant Bhutnath Mitter informed the plaintiff 
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that he was ready to take over the estate of his father from the Adminis- 
trator-General, and that [686] the Administrator-General, before 
transferring the estate to him, required a letter from her and her husband 
to the effect that she would look to the defendant Bhubnath Mitter, and 
not to the Administrator-General, for payment of the legacy of Rs. 5 a 
month and the arrears thereof. 

“ The plaint further alleges that disputes and differences have arisen 
between the plaintiff and the defendants respecting the true construction 
of the will, and this suit is now brought for construction of the will, and 
if necessary for administration. Various accounts are asked for; aud what 
the plaintiff substantially asks is, that under the 6tb clause of the will she 
may be declared entitled, as of right, to maintenance out of her father's 
estate ; and she prays for a declaration to that effect, and she asks for an 
enquiry by an officer of the Court, and to have an account taken, of what 
sum is necessary for her maintenance and, if necessary, to have a sum set 
apart to meet the sum reported to be sufficient. 

‘‘ It is not disputed that she is entitled to the sum of Rs. 5 a month, 
but it is argued that she is not entitled to a declaration, as a hona fide 
offer has been made to secure that sum. 

“ In the 4th clause of the will the testator intended to provide for 
the plaintiff's marriage, and to that end directs that Rs. 2,500 should be 
paid to Gopal Chunder Bose to meet the the marriage expenses. Whether 
the plaintiff's father negotiated her marriage or knew to whom she was 
going to be married, or whether he did not know, or whether Gopal 
Chunder Bose carried out the negotiation, does not appear, nor does it 
matter. 

“ Then in the 5th clause of the will, so far as it relates to the plaint- 
iff, the testator makes provision for the interval between his decease and 
the plaintiff’s being given in marriage, and the further period during 
which the girl would not be permanently residing with her husband, but 
would be making visits to her father's house before she took up her 
abode with her husband. That was the object of the 5th clause. It 
directs the Administrator-General to pay Rs. 225 a month to Gopal 
Chunder Bose, and Gopal Chunder Bose having been appointed guardian 
of the two children is directed how to employ the Rs. 225 a month. 

[687] “ The difficulty has arisen from the presence of the 6th clause, 
which directs the executor and trustee to convey the estate to Bhutnath 
Mitter on bis attaining majority, subject nevertheless to the trust of 
maintaining bis daughter, the plaintiff, and the payment of the annuities 
mentioned. The sole difficulty arises in the construcfeion of the words 
“ subject nevertheless to the trust of maintaining my said^ daughter. 
Does the son take the estate clothed witih the obligation in any and 
every case to maintain his sister, or to do so under certain circum- 
stances only ? 

“ I am of opinion that there is no obligation on the son to maintain 
his sister in any and every case. What I think the testator meant to 
do was to provide for the contingency of his daughter not being main- 
tained by her husband, either on account of the husband falling on evi 
days, or their not agreeing, or from other cause. What the testator m 
effect says to his son is this ; “ If your sister is not being maintaine ^ 

she should be, you must support her, you must not lot her want. ^ 
it happens that the lady married a gentleman of means, and is ei^ 
well maintained. What her general rights are it is not necessaij 
to determine. I think in my judgment it is enough to say that su 
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•ciroumsbanoes have not arisen as to entitle the lady to ask for this deolara- 
tdon. In my judgment therefore the suit fails. *= * * * 

lb has been said that the ^ill is a perplexing and obscure one. I 
don’t think the mere fact that a suit has been brought ought to induoe 
me to say that the will is obscure and perplexing. For my own part I 
oannot say there is any obscurity about it, and I do nob see any reason 
why, iu dismissing the suit, I should nob, in accordance with the usual 
Tule, direct the unsuccessful party to pay the costs. I must dismiss the 

suit, and with costs on scale No. 2." 

From this decision the plaintiff appealed mainly on the grounds that 
the Court ought to have held that the plaintiff was entitled to maintenance 
from the estate, and ought to have fixed the amount of maintenance, 
or ordered a reference as to the sum, and given her a decree with arrears, 
and also to have decreed the amount due in respect of the annuity of 
Rs. 5 a month ; and that the costs ought to have been ordered to be paid 
out of the estate. 

[688] Mr. Woodroffe, Sir Griffith Evans and Mr. Bonnenee, for the 
appellant. 

The Advocate General (Sir C. Paul) and Mr. O'Kinealy, for the res- 


pondent Rbutnath Mitter. 

Mr. Pugh and Mr. Evans Pugh, for the Administrator-General. 

Mr*. Woodroffe, as to the plaintiff’s right to maintenance, cited the 
following oases as supporting the right : Kilvingtonv. Grey (1). Soa^nes v. 
Martin (2) Broad v. Bevan (3). Jabber v. Jabber (4), Hall v. Robertson (5), 
Williamson v. Jodwell (ej. Badham v. Mee (7) ; and the cases of Carr 
y. Living (8). Staniland v. Staniland (9). Lamb v.Eamos (10). and Mzis- 
soorie Bank v. Raynor (11) wore distinguished; and it was contended that 
the plaintiff was at any rate entitled to the annuity of Rs. 5 a month 
which should have been secured to her by the decree. It was also sub- 
mitted that the plaintiff was entitled bo her costs, and the case of Rally 
Nath Naugh Choivdhry v. Chunder Nath Naugh Choiodhry (12) was refer- 
red to as to the pricciple on which costs should bo given. 

Mr Bonnerjee, on the same side, pointed out that by the entire dis- 
missal of the suit the plaintiff had been precluded, having regard to s. 13 
of the Civil Procedure Code, from ever coming forward to ask for mainten- 
ance under els 5 and 6 of the will. There is no question that she is entitled 
toRs 5 a month under the will, so that the suit could not have been pro- 
perly dismissed with costs. There should at any rate have been a decree 
for that and a declaration reserving all future right to maintenance. As 
to the principles to be observed in the construction of Hindu wills the 

case of Soorjeemoney Dassee v. Denobundoo Mullick (13) was referred to. 
The right bo maintenance does nob depend on her living in the family-house, 
and it was impossible, according bo Hindu views, that the father should 
h.ive contemplated his daughter remaining unmarried. Costs should 
[689] be paid out of the estate, the plaintiff being entitled to ask for 
the oonsbruebion of the will, and such construction being doubtful and 

obscure. 

The Advocate General for the respondent Bhutnath Mitter. — The 
annuity of Rs. 5 a month bad been paid up to the date of the suit, so 


lit 10 Sim 293. (2) 10 Sim. 287. (3) 1 Russ. 511, note. 

(41 9 Sim. 503. ^ DsGex. M. and G. 781. (6) L.R. 13 Oh. D, 564, 

• I7t 1 Boss and M. 631. (8l 28 Baav. 644. (9} 34 Beav. 636. 

(10) L R.e'ob. 597. (H) 4 A. 500 =9 I. A. 70. (12) 8 C. 373 (392). 

(13) 6 M.I.A. 526 (550). 
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1894 there was no need to make a decree as to that. It was not necessary to. 
Mabch 16. secure it to the plaintiff, that being already suflBciently done bv the will 

— see Ghosev. Mackintosh Cl). As to maintenance, 

APPEAL there is no right to have any specific sum allotted to her as the plaintiff 
FROM asks. If she were not properly maintained otherwise, she would have a 
QRiGiNAiL «ght to go back to her father’s bouse — Shama Churn Sircar’s Hindu Law,. 
Civil. 1878, p. 611, where it is said that this is conformable to the Dayabhaga! 

A daughter living away from her father for no sufficient reason is not 

21 C. 683. entitled to maintenance — Ilata Shivatri v. Uata Narayanna Namhudri (2) ; 

Colebrooke’s Digest, Vol. 3, p. 6. She must be a member of the household 
for the time being ; it cannot be that if she goes away she is entitled to be 
maintained. 

The following were^ also referred to as to maintenance : Bhuttacharji’s 
Tagore Law Lectures, “Joint Hindu family,” pp. 368, 369; Dayabhaga, 
Chapter XI. s. 1, arts. 22, 23 ; Mayne’s Hindu Law, 5th edition, paras. 
408, 417 : Stranger’s Hindu Law, p. 171 ; Chandm Bhagabai v. Kashi- 
nath (3) ; Savitribai v. Luxmibai (4) ; Gokibai v. Lakhmidas Khimji (5). 
The right to maintenance depends on the requirements of the person 
named. As to there being a trust for maintenance — Scott v. Key (6): Bow‘ 
den V. Laimj (7) : Carr v. Living (8) ; Staniland v. Staniland (9); Mass&y 
V. Massey (10) : Lewin on Trusts, 9th edition, p. 145, were referred to, to 
show there was no precatory trust. Armstrong v. Clavering (11) ; Maho- 
med Shamsool Hoda v. Shezvakram (12), and Williams on Executors, 
p. 1812, were also cited. 

Mr. O' Kinealy, on the same side. — The plaintiff has no right to have* 
a sum set apart for her maintenance, but only a right [690] to be 
supported (“ support ” is the word used) if it were necessary, and it is not 
necessary. As to costs, where a suit is unnecessary the plaintiff must 
pay costs up to trial — Fane v. Fane (13). Here the arrears of the annuity 
had been paid when the plaintiff sued. Coggan v. Allen (14) gives the 
general rule as to costs. Merlin v. Blagrave (15), Dyson v. Phillips (16), 
and Clark v. Henry (17), were also referred to. 

Mr. Pagh for the Administrator-General submitted he was not liable, 
having made over all the property to the defendant Bhutnath as directed 
by the will. The Administrator-General was not bound to give a conve- 
yance, and Bhutnath is now in just as good a position as if a conveyance- 
were granted. The Administrator-General is entitled to his costs. 

Mr. Woodroffe in reply. 

The following judgments were delivarel by the Court (PETHEBAM,- 
C.J.. and Prinsep and Trevelyan, JJ.) : — 


JUDGMENTS. 


Prinsep, J. — The plaintiff is one of the daughters of the testator 
Judunath Mitter, deceased, and at his death was about ten years of 
age and unmarried. The other daughter had been married to a man of 
means. There was also a minor son aged about four years. Probate of 
tbe will was obtained by the Administrator-General on 22nd February 


(1) 4 C. 897. 

(4) 2 B. 573 (584). 

(71 14 Sim. 113. 

(10) W.N. (1873) 76. 

(13) L.R. 13 Ch. D. 228. 
(15) 25 Beav. 125. 


(2) 1 M.H.C.R. 372. (3) 2 B.H.O.B. 341. 

(5) 14 B. 490 (496). (6) 35 Beav. 291. 

(8) 28 Beav. 644. (9) 34 Beav. 536. 

(11) 27 Beav. 226. (12) 14 B.L.K. 226=2 1 A. 7* 

(14) L.R. 23 Ch. D. 101. 

(16) 10 H. L. C. 624. (17) L. R. 6 Ob. D. 588. 
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1877» and he administered the estate until the son, Bhutaath Mitter, 1S94 
came of age. March 16 . 

The plaiotitl now asks to have the will constraed by the Court and 

the rights of all parbies under it declared. She also asks for payment of APPEAL 
all arrears of maintenance duo to her out of the estate, and for security FROM 


for prompt payment in the fubuio, and that for this purpose the necessary ORIGINAL 
enquiries may be made. Lastly, she asks that the estate may be adminis- Qivil 
tered under orders of this Court. 


In respect of the plaintiff the will gives her an annuity of Bs. 5 per 21 C. 683. 
month for her natural life. About this there is no dispute, and it is also 
clear that the arrears due to the plaintiff on account of this annuity up 
to 20th November 1892 were paid before this suit was brought on 4tb 
January following. 

[691] The only matters in dispute are whether the plaintiff is under 
the sixth paragraph of the will entiiled to any further allowance as main- 
tenance, and, if so, in what amount. 

In the fourth paragraph of the will provision is made for the marriage 
of the plaintiff, which has taken place. 

Paragraphs 5th and 6th contain the following directions : (see para- 
graphs 5 and 6, 21c., pp. 684, 685). 

It is unnecessary to recite the condicions and limitations, because 
they do not affect the present case, except in so far as they show that on 
the death of the son Bhutnath without issue, and before attaining majori- 
ty, the residuary estate was to be divided equally between the married and 
unmarried daughters, subject to the payment of the annuities mentioned 
in the previous part of the will. 

The learned Judge in the Court of first instance has found that the 
intention of the testator was to impose “ no obligation on the son Bhut- 
nabh Mitter to maintain the sister in any and every case,” but "to 
provide for the contingency of the daughter not being maintained by 
her husband on account of the husband falling on evil days, or their nob 
agreeing, or from other cause,” and that as she has ** married a genlleman 
of means and is being well maintained,” it is nob necessary bo determine 
what her general rights are, the circumstances entitling her to such a 
declaration nob having arisen. The suit was accordingly dismissed with 
costs payable by the plaintiff. 

In appeal it is contended that the plaintiff is entitled to a decree for 
the arrears due on her annuity under paragraph 2, clause (d) of the will, 
and to further maintenance under paragraph 6 ; that the amount so pay- 
able should have been ascertained and fixed ; that she was entitled to a 
construction of the will, and consequently that the suit should not have 
been dismissed with costs, as the costs should in any case be borne by 
the estate. It is also contended that under the will the Administrator- 
General should not have made over the estate to Bhutnath Mitter except 
by a regularly executed conveyance, in which the trust of maintaining 
the plaintiff should have been recited and secured. 

The question therefore really at issue is whether the plaintiff was 
entitled to any separate maintenance by a specific sum of money. 

[6923 The testator was a Hindu gentleman, and the will was drawn 
up by a well-known Hindu attorney of this Court, so that, in endeavour- 
ing to ascertain the intention of the testator, we must assume that, unless 
anything be shown to the contrary from the express terms of the will, it 
was his object to provide for the family in accordance with the well* 
known principles of that law. The plaintiff, his youngest daughter, was 
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approaching fche marriageable age. Accordingly, as already stated, provi- 
sion is made for that event. There is nothing to show that any arrange- 
ments bad been made, or even that proposals had been made for a suitable 
husband. It is stated that, if the case bad gone for trial, some evidence 
would have been forthcon:iiog, bat f observe that in her appeal the plaint- 
iff has not asked for a remand for this purpose, but she has been contented 
to abide by the case as presented by the record. We must, therefore, take 
it that the testator was ignorant what were the means of the gentleman 
to whom bis younger daughter was to be married. He provided for her 
during life by an annuity of Rs. 5 per month, and he further directed that 
during the minority of his son a certain sum (Rs. 225) should monthly be 
applied to the maintenance and education of his son and to the support of 
that daughter and such other persons as at the time of bis will lived in 
his house and were supported at his expense, and he further directed that 
the surplus should be invested in Government securities for the beneht of 
his SOD. 

The object of this, I take it, was to maintain the members of his 
family in his family dwelling-house after his death as during his life, and 
certainly not to give any members of that family a right to any separate 
allowance, if he or she chose to reside elsewhere. This sum was fixed 
and provision was also made for any surnlus that might accrue. But it 
is stated that under Hindu law a person entitled to maintenance is not 
bound to reside with the family, and is entitled to a separate allowance, 
if he or she may prefer to live elsewhere. However this may be, this does 
not appear to have been in the contemplation of the testator so far as this 
part of his will is concerned. The object was to preserve the family and 
household as they were at that time. But this part of the will relates only to 
the time of the minority of his son, the residuary legatee, who has now coma 
of age, so that the following paragraph (6) [693] has come into operation. 
That paragraph directs the executor and trustee appointed by the Adminis- 
trator-General bo make over and convey fche estate to the son, subject never- 
theless to the trust of maintaining the said daughter, the plaintiff, referred 
bo in the preceding paragraph. The paragraph cannot in my opinion be 
read apart from paragraph 5. It apnears to me that the “trust of maintain- 
ing my said daughter” in paragraph 6 refer to the objection imposed by 
paragraph o. and chac the object of this provision is to ensure for bertha 
same rights and privileges after the majority of the son as were provided 
for her during his minority. It was never in contemplation of the testator 
that the style of his family dwelling-house should be reduced, but tbat^ a 
home should always be open to his daughter whenever she might require 
it. To provide against want she had already been given an annuity of Rs. 5 
per month. The trust created by naragranh 6 is in my opinion merely a 
revival of that created by paragraph 5 which expired on the son’s attain- 
ing majority ; on her marriage the plainMff would in strict law be entitled 
to nothing out of hor father’s estate. She would practically cease to be a 
member ot that family in regard to maintenance, and have such claims 
only on her husband. It is only when a daughter, such as the plaintin, 
is reduced to poverty that she has a claim bo be supported by her fathers 
family. . . _ 

The plaintiff adcnittedly is far from being in such a condition. Oon- 
sequently it was not in contemplation of her father, a Hindu, that s ^ 
should under any circumstances receive a separate allowance from 
estate to the reduction of the means of his son. the residuary 
understand fche provision in paragraph 6 as conferring no separate rig 
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on the daughter to be separately maintained, and there seems to be no in- 
dioatioD why in suoh respoots bo should be inolinod to treat her different- 
ly from her elder sister, who had married a husband in easy oiroum- 
stanoes during the testator's lifetime. The annuity of Ks. 5 per month, and 
the fact that on the death of the residuary legatee, the son, without issue, 
or during minority, the estate was to be equally divided between the two 
daughters, subject to the payment of the annuities (and here I may observe 
no mention is made of the trust of maintaining the younger daughter) 
suffioientlv shows this. 

[684j For these reasons I am of opinion that the plaintiff is not en- 
titled, under paragraph 6 of the will, to anything by way of a separate 
allowanoe for maintenance. I am however of opinion that she is entitled 
to a decree (or the amount of her monthly annuity from the last day of 
payment, 20th November. It does not however appear that she has ever 
demanded this from tl)e defendant, and therefore she is entitled only to 
that amount. 

On consideration 1 think that the construotion of this will is not so 
difficult as to have required the assistance of this Court, and therefore it 
is not a case where the estate should bear the costs. 

The plaintiff is entitled to a decree for Rs. 5, the arrears of main- 
tenance and to nothing else. In that respect the decree of the lower 
Court will be altered, .\part from that altoratiofi the appeal is dismissed 
with costs on scale No. 2. 

Trevelyan, J. — The real question in this case is as to the meaning 
of the words “ subject nevertheless to the crust of maintaining my said 
daughter.” These words, there is no doubt, create a trust, bub the dispute 
is as to the nature of the trusc which they create. The plaintiff contends 
that under these words she is entitled to receive fiom the estate, which 
was her father's, a sum of money sufficient for the purpose of providing 
her with food, lodging and raiment, irrespective of whether she has other 
means of providing herself with those necessities of life. On the other 
hand, the Administrator-General and ber brother contend that she is 
only entitled to be so provided when she is otherwise unprovided for. 

Reference was made by both sides to the terms of the 5th clause of 
the will. That clause provides for the period of the minority of Bhub- 
nath Mitter, and only for that period. The words “ support of my said 
daughter” in the 5bh clause are. I think, equivalent to the words 
‘ maintaining my said daughter” in the 6bh. The extent of the mainten- 
ance and the conditions, if any. under which it should operate, were in- 
tended to be the same in booh clauses. 

Whatever “ subject to the trust” means, subject to the said trust, or 
subject to another trust, the words used are so similar as to be intended 
to convey a similar meaning. 

[6953 There is no reason why there should be any difference between 
the two periods. The question still remains as to what the testator meant 
by ’'support” or " maintaining. 

Counsel for the appellant relied upon the circumstance that the 
5fch clause would extend to a period when the testator must have known 
that his daughter would be married, and of this there is no doubt. 
No Bengali Kayastb would contemplate his daughter being unmarried 
after she had attained the age of puberty. As this girl was twentjy- 
four years old when her brother came of age, her father must have 
known that she would certainly be married before her brother attained 
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This circumstaace makes no difi'erence in the construction. If the 
defendant’s contenbion be correct, the father might have equally wished 
to provide for his daughter in the case of her becoming destitute during 
her brother’s minority as after it. For eleven or twelve at least of 
the years covered by the 5th paragraph she would be married and 

subject to the same chances and conditions as during the subsequent 
period. 

I think it is clear that the testator meant the same thing in the 5th 
and 6th paragraphs of the will. The question is what he meant. 

As far as I can see a Hindu testator, or settler, in providing for the 
maintenance of a child or other person, would mean exactly the same as 
an English testator, or settler, would by a similar provision. lean see 
no reason for any difference. If there be any, I should think it the more 
likely that the Hindu father would be the less inclined of the two to give 
his daughter an annual provision of food and raiment irrespective of her 
necessities, and thus make her a burden upon his sons. When a Hindu 
girl marries, she completely ceases to have anything to do with her father 
and his family. She becomes one with her husband and belongs to his 
family. Counsel for the respondents has contended that under the Bengal 
school of Hindu law, a destitute daughter is entitled to maintenance. This 
right is denied by counsel for the appellant. 

If this right does not exist the case is brought the nearer to that 
of an English father and daughter. I think that a provision of this kind 
in the will of a Hindu means the same as, or at any rate not more than, a 
similar provision in the will of an Englishman. [696j We have been 
referred to several English authorities on that subject, and amongst them 
I can 6nd no case wherein a provision for the maintenance of A being 
charged on a gift to B provision has been allowed irrespective of the wants 
of A. There is, however, some authority to the contrary. In Lewia on 
Trusts, Sfch edition, p. 139, we 6nd : “ It can hardly be maintained, on 
the one hand, that when a child has attained majority, and is fairly 
launched into the world, and is making a livelihood, the trust is to con- 
tinue; and, on the other hand, if a child be willing to remain at home, and 
no reasonable objection can be made to it, the person bound by the trust 
cannot refuse maintenance on the mere ground that the child has attain- 
ed twenty-one, that age being in England the age of majority. 

In Carr v. Living (1) the Master of the Bolls : “ The view I take of 
these cases, although I do not know whether it has been decided, is this: 
Where property is given to a wife for the support of herself and children, 
it is paid to her for the benefit of herself and children, and the Court 
does not inquire bow it is applied, unless the children are not supported 
at all. But where the children are otherwise provided for, and do not 
require support or maintenance, they are not entitled to conoplain that 
they do not receive a portion of the fund which is not required for their 
maintenance, education and support.” In Thorp v. Owen (2), although 
the point did not arise, the observations of the Vice Chancellorat p. 613 
of the report point in the same direction. So do the observations of the 
Master of the Rolls in Scot v. Key (3) at p, 293 of the report. Broody- 
Bevan (4), which was relied upon by the appellant, has nothing to do 
with the question. All that was asked for there by counsel was a refer- 
ence to the Master, who, '* taking into account the circumstances of Ann, 

(1) 28 Baav, 644 (647). (3) 2 ITare 607 (613). 

(3) 35 Beav. 291 (293). (4) IRusa. 611. 
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\tiU determino whab provision for her will answer the intention of tbd 1894 
testator.” I would aooordingly hold that the trust for maintonanoe in Maroh 16 . 
this case is only intended to apply in the event of the daughter 
otherwise unprovided for. 

The plaintiff does not make any suob ease here, sober claim to 
maintenanoe fails. OmmyiAV. 

[697] The plaintiff has also contended that she is entitled to require OlVlIil 

the Administrator-General to execute a conveyance to Bbutnath Mitter. 

Bhutnath might be entitled to require such a conveyance to be executed, 21 C. 083. 
but I cannot see how the plaintiff could require such conveyance, or 
would be in any way injured by the absence of such a conveyance. In 
the absence of authority I decline to bold that any such conveyance can 
be enforced by the plaintiff. 

I agree with Mr. Justice Prinsep as to the form of the decree which 
we should make. 

Petheram, C. J. — ITor the reasons given by the other two learned 
Judges who heard this appeal I agree in the conclusions at which they 
have arrived. 

Attorneys for the appellant ; Messrs. Dignam, Hobinaon X' Sparkes. 

Attorney for the respondents : Babu Goncsh Chunder Ch(xnder» 

J. V. W. 
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21 C. 697. 

TESTAMENTARY JURISDICTION. 

Before Mr. Justice Sale. 

In the goods op Kamineymoney Bewah (Deceased). 

[24th April, 1894,] 

Probate— Revocation of Probate— Interest entitling person to apply for revocation— 
Hindu Law—Inlieritance — 5ucc?ssio)i to property of degraded and ouicaste woman 
Bight of her husband's family tn her property acquired while degraded. 

In an application for revocation of probate of the will of which had been 
granted to D, it appeared that K was a Hindu widow who many years ago left 
her husband’s family dwelling-house and became a woman of the town; that 
she bad lived under the protection of 2>fot 35 years ; that when she came to D, 
she had no property, but that all the property she left had been acquired by her 
while in a degraded and outcaste state. Held, that the applicant, as her 
husband’s sister’s son, had no interest in her estate entitling him to maintain 

the application. 

The general rule, that the tie of kindred between a woman’s natural family 
and herself ceases when she becomes degraded and an outcaste, applies with 
even greater force as between her and the members of her husband’s family. 
Those members therefore have no right of inheritance in property acquired by a 
woman who leaves her husband’s family and becomes degraded. 

tDUs., 29 A. 4 = 3 A.D.J. 537 = A.W.N. (1906) 243; 6 C.L.J. 372 ;P., 10 C.W.N. 1085; 
Cited 1 Ii B.R, 284 (285) ; R., 38 O. 493 = 15 C.W.N. 807=9 Ind. Gas. 657 ; 40 
O. 660(P.B.)=17 C.L.J. 438 (455) = 17 C.W.N. 679 (692) = 19 Ind. Cas. 129!; 
18 Ind. Gas. 601 (603)=24 M.D.J. 223 (227) = 13 M.L.T. 88,; 4 N.L.B. SIb; 
Expl., 30 0. 521=7 C.W.N. 121; 23 M. 171 (178); D., 26 C. 254 (256).] 

In this matter an applioatiou was made by Mr. Ghowdhry for a rule 
on the petition of one Hem Chunder Dass, which alleged [698] that the 
petitioner was the husband's sister's son of the deceased Kamineymoney 
Bewah, who died on 28tb Maroh 1893 in Calcutta, leaving the peti- 
liioner and a sister, named Atulmoney Dassee (who resided at Seram* 
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pore), her only surviving relatives ; that one Debnath Dey had, on lltb 
July 1893, obtained probate from the High Court of a will alleg^ to have 
been executed by Kamineymoney Bewah on 26th March 1893, in which 
Debnath was appointed her executor, and by which, after makinga bequest 
to her sister, the deceased had left the whole of her property bo Debnath. 
and it was in his possession, and that there were grounds (which he stated) 
for supposing that the will was not a genuine one. 

The rule was issued calling on Debnath to show cause why the pro- 
bate granted to him should not be revoked and the will proved in solemn 
form. 

At the bearing of the rule it was objected that the applicant, Hem 
Chunder Dass, had no such interest in the estate of the deceased as entitl- 
ed him to maintain the application for revocation of probate. 

Mr. T. A. Apcar and Mr. Singha showed cause. 

Mr. i?. Mittra and Mr. Choiodry, in support of the rule. 

The further facts and the arguments and cases cited are sufficiently 
stated in the 

JUDGMENT. 

Sale. J. — On the 11th July 1893 one Debnath Dey, as the sole exe- 
cutor appointed by the will of Kamineymoney Bewah, dated the 26tb 
March 1893, applied for and obtained probate thereof from this Court. 

Subsequently Hem Chunder Dass, alleging himself to be the husband’s 
sister's son of the deceased, obtained a rule calling on Debnath Dey to 
shew cause why the probate granted to him should not be revoked, and 
why the alleged will should not be proved in solemn form. 

In shewing cause against the rule, Debnath Dey alleged that Kami- 
neymooey Bewah was a woman of the town, and had been so for thirty- 
five years previous to her death ; that she bad lived under his protection 
for the past thirty years ; and that when she came under his protection, 
she had no property whatever, and that the property left by her at her 
death was acquired by her during the period she was living under his 
protection, and represented her [699] savings from gifts of money and 

ornaments made by him to her. Under these circumstances Debnath Dey, 

while not admitting the relationship set up by the applicant to the deceased, 
denied that be had any interest in the estate of the deceased entitling him 
to maintain the application. 

It was then ordered that the matter should be set down for trial of 
the preliminary issue as to whether the applicant has a sufficient interest 
to maintain the application for revocation of probate. On the evidence 
adduced by the applicant, the following facts have, I think, been estab- 
lished : — 

The deceased woman, Kamineymoney, was the widow of one 
Coomar Dass, who died some 36 or 40 years ago, leaving his widow and 
an infant son and also a sister, Hurromoney, who was married to one 
Rammohun Dass. 

Rammobun and Hurromoney took in adoption the applicant, Hem 
Chunder Dass. Both Rammobun and Hurromoney died long ago, leaving 
no issue but only Ham Chunder, their adopted son and solo heir. 

After her husband’s death Kamineymoney and her son contioued 
live in the family dwelling-house with her husband’s relatives. The son 
died in infancy, and shortly thereafter, and about 35 years ago, Kaminoy 
money left the family dwelling bouse and became a woman of the tow^ 
Krom that time all connection and intercourse with the members of n 
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husband’s family oeaaed. Upon the affidavits 61ed by Debnath Dey, and 
in the abaenoe of any oonfcradiotion, I think it appears sufficiently that the 
property left by Kamineymoney at her death consisted entirely of acquisi- 
tions made by hot during the period of her degradation as the mistress of 

Debnath Dey. j • ..u 

It also appears that, besides the applicant, who it is proved is the 

husband’s sister’s son. Kamineymoney at her death left a natural sister, 

named Atulmoney. who is living at Serampore and is undegraded. These 

are the only relatives, members of her own natural family or of her bus- 

band’s family, who were surviving at Kaminoymooey’s death. Atulmoney 

is a legatee under her sUcer’s will, and a suit was instituted by her against 

Debnath to obtain payment of the legacy. Shortly after the institution of 

the suit the legacy was paid by Debnath. On these facts it is said that 

[700] Hem Chunder Dass is under Hindu law the next heir of Kaminey- 
money, and as such heir has an interest in her estate enbitllng hioi to 
apply lor revocation of probate and to have the alleged will proved m 

solemn form. , ^ u t rr . 3 ., 

On the question of heirship or succession to the estate of a Mmdu 

woman who has become degraded from caste by reason of prostitution — 
so far as such estate represents property acquired by her during the period 
of degradation— the text books on Hindu law are silent. . , ^ ^ 

Mr. Mittra contends that aecordiiig to Hindu law the right of succes- 
sion is based upon the right or power of the claimant bo confer spiritual 
benefits on the deceased, and that inasmuch as there is nothmpn the 
text books to show that an undegraded member of a family cannot confer 
such benefits on a degraded member, the right of an uudograded 
of a family to succeed to the estate of a degraded member ought to be 

Idd the other hand, there are decisions of the Courts m this country 
which go to show that the tie of kindred between the degraded memher 
and the undegraded members of a family is broken, and that ^bore is no 
right of succession on the part of the undegraded member to the estate 

of a degraded member. . . . t, i j 

The earliest authority for this proposition is a Bengal cise decided 

by the Suddor Oeurt — Tara MunJice Dassee v. Motee Btineanee (1). In 
that ease a daughter born in wedlock claimed to succeed to the estate of 
her mother who had lapse! into prosbitubion as against the ‘l^bter ^ 
subsequent to the mother’s degradabion. and it was held that the plaintiff 
had no such right, the ground of the decision being that the conduct of 
the mother had entirely severed her from her natural family. 

This case is referred to in Dr. Banerjee’s Tagore Lectures on the Hindu 
Law of Marriage and Stridhan. p. 402 as an existing^ authority. More- 
over, the principle of the severance of the tie of kmdcei operating so as bo 
extinguish the right of succession of an undegraded member bo the estate 
of adegraded member has been expressly recognised and adopted m three 

cases decided by the Madras Court3-3fy^ Bat v. Uttaram i2). Sivasangu 
V Minal (3) [701] and Narasanna v. Gangu (4). Tbe last case no doubt 
relates to the question of the right of inheritance to the estate of a woman 
belonging to the class of dancing girls— a class of people having a peculiar 
status and governed, it has sometimes been said, by special customs or 
rules of inheritance. But tbe case in question does not appear to have 
been decided with reference to any special rule or custom. At p. 134 of 
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the report there occurs the following passage : “However that may be it 
appears to us that it is immaterial how the property was origmallv 
acquired. It was, at the death of Lakshmi, the property of a dancing 
girl, and the question is who is the nearest heir to the dancing girl. The 
general rule is that the legal relation between a prostitute dancing girl 
and her undegraded relatives remaining in caste becomes severed, and in 
this view the defendant No. 6 is the only legal heir to Lakshmi.” 

The general rule here referred to is, I take it, the rule of the sever- 

anceof the tie of kindred between the degraded and undegraded members 
of a Hindu family. 

Thisisclear, I think, inasmuch as the decision in the case of Siua- 
sangu v. Minal (1) is specially referred to and is followed, and in the latter 
case, at p. 281 of the Report, the rule is referred to in these terms : “ It 

was held by the Sudder Dewany Adawlut in TaraMunnee Dassee v.Motee 
Bnncanee (2) that under Hindu law prostitute daughters living with their 
prostitute mother succeeded to the mother’s nroperty in preference to a 
married daughter living with her husband. The ratio decidendi was that 
the legal relation of a married and respectable daughter to her mother 
ceased when the latter became an outcaste.” 

If this principle is held to apply as between a degraded woman and 
the members of her own natural family, it would seem to apply with even 
greater force as between her and the members of her husband's family. 
Applying, therefore — as I think I am bound to do — this principle to the 
present case it follows that Hem Chunder Das has no right to, or interest 
m, the estate of Kamineymoney as her heir. I am aware that m certain 
cases this Court has granted letters of administration to the estate of 
[702] prostitute who have died intestate to members of their own natural 
family. I myself in the case of In the goods of Soiodaminy Dassee^ April 
28tb. 1893, after consideration, granted letters of administration to the 
degraded natural sister of the deceased, but I did so, as in the case of an 
intestacy, and under the special power granted to the Court by s. 41 of 
the Probate and Administi'ation Act for the protection and preservation 
of the estates of deceased persons. These grants have been made in the 
exercise of the discretionary powers of the Court, and not as recognising 
any legal interest of the grantees in the estate of the deceased persons. I 
must hold, therefore, that the applicant Hem Chunder Dass has no in- 
terest in the estate of Kamineymoney entitling him to maintain the appli- 
cation for revocation of probate. 

As the result the application is refused. The applicant must pay the 
costs of the trial of the issue, to be taxed on scale 2 and must also pay the 
costs of the rule. 

Application refused with costs. 

Attorney for Hem Chunder Dass : Mr. G. H. Manuel. 

Attorney for Dabnath Dey : Babu R. C. Bose. 

J. V. w. 


(1) 12 M. 277. 


(2) 7 Sdl. Bep. 273. 
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APPELLATE CIVIL. Ma^ 16. 

Before Mr. Justice Ghosc, Mr. Justice Beverley and AppbIi- 

Mr. Justice Bauipini. LATE 

3NDRO Ghunder Mitter AND OTHERS {Plaintiffs) V . Giv^. 

Mokaddam Hosskin and others {Defendants).* 21 C. 702. 

[16th March, 1894.] 


Sale for arrears oi rent -Bengal lleg. F/J/ a/ 1819. s. DetauUing Proprietor 

^'Defaulter" — Incumbrances created by previous putnidar- Molcurarx lease, 
avoidance of—~Voidable incumbrances. 

In 1839 a niokurari lease was granted to the predecessors of the defendants by 
the then ptifm'ddr of a putni created in 1819. Id 1848 the pulni was sold for 
arrears of rent under the provisions of Bengal Reg. VIII of 1819, but the 
purchaser at that sale did not interfere with the niokurari. In 1885 the puint 
was again brought to sale under the same Regulation for arrears of rent, the 
default being made by one of the successors of the [703] purchaser in 1848, and 
at this sale it was purchased by tbe plaintifis. In 1890 the plainti/Is sued to set 
aside the mokurart lease, contanding that they were, by virtue of their purchase, 
entitled to avoid all inoumbrauces created by any putnidar and were not restrict- 
ed to avoiding merely those created by the immediate defaulter. The defend- 
ants contended that the provisions of s. 11 of tbe Regulation restricted the 
plaintifis to avoiding incumbrances, tbe acts of the immediate defaulter, and 
that, as the purchaser in 1848, and his successors in title previous to the default- 
er in 1895, bad not interfered with the mukurari lease, the plaintiffs could not 

have it set aside. 

Held (RaMPINI, dissenting) that the plaiatifis were entitled to avoid the 
moknrari- 

Held cer GHOSB and BBVRRLBY. JJ.. that having regard to the policy and 
princip’le of the Regulation a zemindar is entitled to bring a pttfm to sale in the 
same condition in which it was at the time of its creation, and that the pur- 
chaser is therefore eotitled to avoid all incumbrances imposed upon it since its 
creation, whether by the actual defaultee or by any of his predecessors.. , 

Per GhOSB J —The moknrari lease was an incumbrance upon the putni, but 
inasmuch as s. 11 distinguishes m els. 1 and 2 between incumbrances and leases 
it might be regarded as the latter. If treated as an incumbrance it must be 
held to have accrued upon the putni by reason of the defaulting zemindar not 
having set it aside, though entitled to do so within the meaning of those words 
in cl. 1 If treated as a lease the words in cl. 2, holder of the former tenure, 
wide enough to include any putnidar whether the defaulting or a previous bolder. 

Per Beverley j.— The words “ defaulting proprietor "used in cl. 1 of s. 11 
must be read as the ” proprietor of the tenure in default.” and wore not intended 
to be restricted to the particular proprietor for whose default the tenure is brought 
to sale, and the word “ defaulter ” used in cl. 2 of that section must be given a 
Bimilarly wide ioterpretation. 

!£R., 14 C.Ii.J. 136=11 Ind. Gas. 4o3j 3 C.W N. 13(14).] 

The plaintiffs, who were the purchasers of a patni taluk at a sale 
held under the provisions of Bengal Reg. VIII of 1819, sued to have 
a mokurari lease granted by a former putnidar, who held the patni previous 
to the putnidar for whose default it was brought to sale, set aside and 
declared void as against them, and to obtain mesne profits since the date 

•of their purchase. . . 

It appeared from the pleadings and evidence given at the hearing m 

the Court of the Subordinate Judge that the putni was granted in the 

* Appeal from Appellate Decree, No. 1711 of 1692, against tbe decree of J. Eelleber, 
Esq., District Jodge of Burdwan, dated she 23rd of Jane 1892, reversing the decree of 
Baba Rajendca Kumar Bose, Subordinate Judge of that Distciot, dated the lltb o£ 
.Jane 1891. 
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year 1226 B. S. (1819) to one Kam Lochun Singh in the place and stead 
of a then outgoing putnidar. The mokurari sought to be set aside was- 
granted in 1247 B. S. (1839) by one Radha BuUub Ghose, the then putni- 
dar, in favour of the predecessors in title of the defendants. 

[704] In 1848 it appeared that the putni was brought to sale under 
the Regulation for arrears of rent, and it was then purchased by one 
Gopi Mohun, who, after his purchase, did not interfere with the mohurari 
but allowed it to stand. In 1885 the putni was again sold under the 
Regulation for default on the part of one Eadhica Singh and his co-sharers, 
who were then the putmdar, and purchased by the plaintiffs henami in 
the name of one of their servants. The plaintiffs in April 1890 instituted 
this suit, contending that under the Regulation they acquired the putni 
taluk free from all incumbrances created by any former putnidar, and 
alleging that the defendants refused to surrender the mokurari and pre- 
vented the tenants paying them their rents. 

One of the defendants denided that he was in possession, alleging a 
sale of bis interest to third parties, while the remainder pleaded that the 
plaintiffs were not the purchasers at the sale in 1885 ; that the suit was 
a collusive one for the benefit of the former putnidar, who had allowed 
the tenure to be brought to sale for the purpose of attempting 
to set aside the mokurari and themselves purchased it henami ; that the 
lease, not having been granted by the defaulting putnidar, it was binding 
on the purchaser, and that they (the defendants) were cultivators and had 
acquired rights of occupancy, and that therefore the plaintiffs were not 
entitled to obtain khas possession. 

The Subordinate Judge found all the facts in favour of the plaintiffs, 
and gave them a decree, setting aside the mokurari lease and granting them 
mesne profits. 

The only issue in the case material for the purpose of this report was 
that relating to the question as to whether the sale at which the plaintiffs 
purchased had the effect of transferring the tenure to them free of the in- 
cumbrance created by the former putnidar, that is to say, oWM^mokurari 
lease, or whether, by reason of that lease not having been in any way in- 
terfered with by Gopi Mohun, and not created by the defaulting putnidar 
himself, the plaintiffs’ purchase did not entitle them to avoid it. Upon 
this question the Subordinate Judge decided as follows : — 

“ My answer to this question will be in the affirmative. The very 
case of Nilmadhub Karmokar v. Shibu Pal (1) quoted by the defendants 
is an [705] authority for the proposition that a mokurari lease Is an in- 
cumbrance ; and the sale of a putni mahal under Reg. VIII of- 
1819 has the effect of cancelling all incumbrances which have accrued to 
the mekal at the option of the purchaser (see s. 11 of Bengal Reg. 
VIII of 1819). As remarked by Sir Barnes Peacock (2) ' when a putn* 
is sold by a zemindar under Rag. VIII of 1819 for arrears of rent,, 
it is sold in the state in which it was created, and the purchaser is entitl* 
ed to have it in the state in which it was created, notwithstanding any 
under- tenure or other incumbrance which may have been created by tho" 
defaulter,’ It is hardly necessary to add that there is nothing to show 
that the grantor of the defendants’ mokurari bad power to that effect in* 
the written engagement under which he held the putni. 


(1) 6 B.L.R. Ap. 18 = 13 W. R. 410. 

(2) Woomesh Chunder Goopto v. Bajnarain Roy, 10 W.R. 15 (19). 
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" But it IB oontoncled by the learned pleader for the defeodants 
that aooordiog to a. 11 of Reg. VIII the only inoumbranoes which 
are liable to be avoided are those which were created by the 
outgoing pninidar, for whose default the putni was sold, and not 
those whioh were created by others than the last putnidar ; and that 
as the plaintiffs have not been able to show that the viokurari hold- 
ing of the defendants, whioh they seek to avoid, was created hy the 
defaulters Radhioa Singh and his oo- sharers, the provisions of s. 11 
of Reg. VIII cannot avail the plaintiffs. This argument is no 
doubt ingenious, but it is not sound. It appears to me that the 
enactment in cl. 1 of s. 11 of Reg VIIl, that the putni tenure 
‘is sold free of all inoumbranoes that may have accrued upon it by act of 
defaulting proprietor, his reorosentatives or assigns,’ has referecce, not 
simply to incumbrances created by the last putnidar, but to all incum- 
brances whioh have been imposed upon the putni, since its creation, either 
by the original putnidar, or by any ocher putnidar who has succeeded to 
tbepu£a» after him, and whioh have been suffered to exist down to the time 
when the putni was put up to sale. By adopting the narrow construction 
contended for by the defendants' pleader, viz., that the words ‘defaulting 
proprietor’ in cl. 1 of s. 11 of Regulabiou VIII mean the putnidar who 
made default, the consequences would be serious both to the zemindar and 
the auction-purchaser of the putni, for a person, after obtaining a putni, 
mav sublet either the whole or a part of his interest dur-putni at a low 
rent, on recsipt of a large bonus, and may then transfer his putni rights 
to a third party, who makes default and the putni is sold ; in that case 
both the purchaser and the zemindar would be powerless to avoid the 
dur-putni bolding, because it was created not by the defaulter but by his 
predecessor, however prejudicial the existence of that dur-putni tenure 
might be to the exercise of the right conferred by s. XI. that after 
the sale of a putni the purchaser is entitle 1 bo have the putni 
in the state in which it was created, and I take it to be that such 
could never have been the intention of the Legislature in view of the 
[706] anomaly pointed out above. In oonnection with this subject, it 
will be convenient to refer to a similar provision contained in s. 16 of 
Bengal Act VIII of 1865, which is more explicitly worded, in that it states 
that the purchaser of an under-tenure sold under that Act acquires the 
under-tenure free o^ all incumbrances which may have accrued 
thereon by any act of any bolder of the said under-tenure. The effect 
of a sale for arrears of rent under Regulation VIII is subatautially the 
same as that of a sale for arrears of rent under s. 67 of Bengal Act VIII 
of 1869. 

“ I am therefore of opinion that the alleged mokurari tenure 
of the defendants is liable to be set aside at the instance of the plaintiffs 
who are purchasers of the putni to which the tenure is subordinate.” 

The defendants appealed. The material portion of the judgment of 
the District Judge was as follows : — 

“The next question is whether an incumbrance created by a former 
proprietor is liable to be cancelled by the purchaser at a sale for arrears 
under the Regulation. One would have thought that such a provision 
was neoeasary for the protection of the ‘ indefeasible right of the zemindar 
to hold the tenure of bis creation answerable in the state in which 
he meated it for the rent, whioh is in fact his reserved property 
in the tenure.’ Tet no such provision is to be found in the section 
under consideration. It would seem to have been assumed that 
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1894 each new purchaser would avoid all incumbrances created by the lasb 
March 16 . holder, and that there was no need to extend that right to incumbrances- 
" created by former defaulting proprietors. Whatever may have been the 

Appel- reason or intention, the power to avoid is conferred only with respect to 

LATE ‘ all incumbrances that may have accrued upon it by act of the de- 

ClViL. faulting proprietor, his representatives or assignees.’ For the respondents 

it is contended that these words ‘ representatives or assignees ’ indicate 

21 C. 702. that incunabrances, other than those created by the defaulting proprietor, 
may be cancelled. No doubt the words are not wholly free from ambiguity, 
and it is not difficult to conceive cases of incumbrance by a representative 
or assignee of the defaulting proprietor. But I fail to see how these words 
can alter the construction so as to make the clause include all former 
defaulting proprietors. 

“ The only direct authority on the question is the case of Issen 
Chandcr Kur v. Modhub Ohunder Ghose (1). It was a special appeal by 
the plaintiff-purchaser of a piitni taluk under the Regulation, in a suit for 
enhancement of rent. The defendant set up an istemrari potta of the 
year 1217 B. S., but no further particulars are given except that the 
Judge found this potta to b3 g'iod and valid, and dismissed the suit. In 
special appeal it was contended that a purchaser under the Regulation 
takes the putni free of all incombraoces, and that the putni is acquired 
by each succeeiing purchaser in the same condition as when it was 
originally created by the zemindar. On this their Lordships observ- 
ed: 'The 11th section of Reg. VIII, in our opinion, empowers [707] 
the incoming putnidar only to rid himself of all inourabrances creat- 
ed by the defaulting proprietor, and it seems to us that the last part of the 
section refers to transactions in which the putni itself is dealt with in 
such a manner as to endanger the rights of the zemindar to bis rent and 
to leases granted to under-tenants.’ The word ‘ section, ’ where last used, 
is apparently a misprint for 'clause' The Subordinate Judge has quoted 
a passage from the judgment of Sir Barnes Peacock in the case of Woomesh 
Chander Goopto v. Bajnarain Roy (2), but I find that the question in that 
case was one of limitation, and the judgment affords no assistance in the 
solution of the question in the present case. 

“I must therefore hold on the construction of s. 11 of the Regula- 
tion that the plaintiff in this case did not purchase the taluk free from 
the mokurari created by a former proprietor Radha Bullub Ghose.” 

The District Judge, then, after dealing with the question as to whe- 
ther Radha Bullub was or was not a mere henamidar for the former pro- 
prietors. and holding that the plaintiffs had failed to prove that he wa^ 
and without going into any other questions raised in the appeal, reversed 
the decree of the lower Court and dismissed the suit with costs. 

The plaintiffs then appealed to the High Court. 

Dr. Rash Behari Ghose and Baboo Karima Sindku Mukerjee, for the 
appellants. . . , 

Mr. M, L. Sandel, Mouivi Mahomed Yusuf and Moulvi Sarajut 
Islam, for the respondents. . . . 

The appeal in the first instance came on for hearing before a Division 

Bench consisting of Ghosb and Rampini, JJ. 

Dr. Rash Behari Ghose. — The second clause of s. 11 of 
of 1819 expressly applies to leases. In the present case 
sought to be avoided is a mourasi-nwkurari lease. This clause declare 


(1) 1 Rev. Jud. & Police Journal, 1863, p. 109. 


(2) 10 W.R. 15 (19). 
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that by a sale of a piUni Uiluk tor arrears of rent hold under the Regula- 
tion all leases originating with the holder of the former tenure stand 
oanoelled. The words “holder of the former tenure” are not restricted 
to the actual defaulter, but are applicable to any previous holder of the 
ptUni. 

The words “ defaulting proprietor ” and “defaulter ” used in other 
parts of the section cannot be restricted to the holders of the puhii who 
has fallen into arrears for the payment of the putni rent. The 6rst 
clause of the section provides that the sale [708] shall be free of 
all incumbrances that have accrued by the act of the defaulting 
proprietor.” The labtsr part of the same clause assigns as the reason for 
declaring the sale to be free of all incumbrances to be “the indefeasible 
right of the zemindar to hold the tenure of his creation answerable in the 
state in which he created it, itc., i^c.” If only the incumbrance created 
by the actual defaulter could be avoided, it would not be possible for the 
zemindar to bold tba tenure in the condition in which be created it. 

Again, any incumbrance imposed by a former holder on the patni, if 
it be accepted and upheld by any purchaser of the putni at a sale mider 
the Regulation, must be taken to be the latter’s act. If he, the purchaser, 
were to default, and the patni were again brought to sale under the 
Regulation, the incumbrance accepted and upheld by the purchaser would 
be an incumbrauce which was allowed to exist by the act of the defaulter, 
and the second purchaser at the second sale would get the putni 
free of the incumbrance, though it originally was imposed by a bolder 
who preceded the last defaulter. The clause taken as a whole leaves 
no doubt as to the provisions of the law regarding the consequence 
attendant on a sale for arrears of rent under the Regulation. 

The case of Issen Chxinder Kur v. Madhub Chunder Gkose (1) referred 
toby the learned Judge cannot be treated as an authority for the proposi- 
tion relied upon by the Judge. It is a very meagre report. Beyond this 
case there is not a single case on the subject in the Reports, and since the 
. passing of the Regulation sales have been regularly held and no one ever 
questioned the effect of it. 

Mr. M. L. Sandel, ioy: the respondents. — The words “defaulting, 
proprietor” in the &rst clause of s. 11 of the Regulation can mean no 
other than the bolder of thQ putni, who has failed to pay rent, and against 
whom the proceedings have been taken under Mae Regulation. In this 
case the mokurari lease was not granted by the defaulter, but by a 
previous holder of the putni, from whom the defaulter did not derive title. 
The defaulter was a purchaser at a sale held for arrears of putni rent under 
the [709] Regulation. He defaulted ; there was a second sale under the Re- 
gulation at which plaintiff purchased. The lease was not created, 

by the defaulter, and therefore is not void under the first clause. If the 
latter part of the first clause be taken to qualify the words “ defaulting 
proprietor,” in the earlier portion of it, the plaintiff can derive no benefit. 
The “ indefeasible right, (^c. &c.,” iQ the latter part of the first clause, 
attaches to the zemindar and not the purchaser. Tba zemindar is not 
the plaintiff. 

Again, if the presant case falls within the second clause of s. 11 of 
Rug. VIII of 1819, the words “ holder of the former tenure” in the- 
earlier part of the clause, and the word “ defaulter” at the end of the 
olause, mus t be held applicable to the same person, so that, though the 

(1) 1 Rev. Jud. and Police Journal, 1863, p. 109, 
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words “ bolder of the former beoure " by themselves may extend to any 
previous holder, by the word * defaulter,’ they are to be restricted to the 
holder for whose arrears the sale took place, and who, as regards the pur- 
{■‘laser, would be a former holder.” The case oi Issen Gkunder Kur v . 
Midkub Chunder Ghose (1) is a direct authority on the poiot. 

There are other questions arising in the case which the Judge below 
has not decided, and which would have to be decided if his view of the 
law is held to be wrong. 

Moulvi Mahomed Yusuff, on the same side. — In the later .Acts which 
deal with a similar matter, viz., s. 37 of Act XI of 1859, s. 16 of Bengal 
Act VIII of 1865, and s. 66 of Bengal Act VIII of 1869, the language is 
very clear and precise and avoids all incumbrances and under-tenures 
created by the tenure-holder after the date of the creation of the tenure. 

The following judgments were delivered by the Court : — 


JUDGMENTS. 

Rampini, J. — The plaintiffs are the purchasers ot&putni talukundet 
Reg. VIII of 1819. They sue to annul a mokurari tenure, which 
was created, not by Radhica Singh and others, the defaulting putnid'irs 
for whose arrears the putni was sold, bub by a former puinidar, one 
Radha Bullub Ghose. On the sale for the arrears of Radha BuUub Ghose 
under the Regulation, it was purchased by one Kalipersad. and he held 
possession for many years, bub the mokurari was not interfered with and 
was allowed £710] to remain. The question in this case is whether, that 
being so, the plaintiff can now set it aside. 

The Sub-Judge before whom the case first came held that the moku- 
rari could be sob aside, but the District Judge before whom the case came 
on appeal held that, looking at the berms of s. 11 of Rog. VIII of 
1819, and the case of Issen Chunder Kur v. Madhub Chunder Ghose U) 
the mokurari could not be set aside, and that it is only tenures created by 
the immediate defaulting puinidar that can be set aside by the purchasers 
of a putni sold for arrears of the pxctni rent. In coming to this coi^lu- 
sion, the District Judge has relied on the terms of ci. 1, s. 11 o* 

VIII of 1819, and no doub“, according to the berms of this clause, he 
appears to be right. The latter part of this clause which says— no 
transfer by sale, gift or otherwise, no mortgage orother limited u ’ 

shall be permitted to bar the indefeasible right of the zemindar to hold t e 
tenure of his creation answerable in the state in which ha created it or 
the rent, which is in fact his reserved property in the tenure, excep 
the charge or assignment should have been made with the condition 

that effect; under express authority obtained from such zemindar, may 
at first sight seem bo qualify the first part of the clause. Bubint e cas 
of Issen Chunder Kur v. Madhub Chunder Ghose above alluded to 
Court has expressed an opinion that this part of the section re ers 
transactions in which the putni itself is dealt with in such a manner as 
endanger the rights of the zemindar to his rant, and not bo ?*'**^ - 

to under-tenants.” If this view be correct, and I think it is, it >8 c 
that it is only tenures created by the immediate defaulting ^ 

can be set aside by the zemindar when the putni is sold for arrears 

putni rent. , . aside 

It is, however, hot the zemindar that in this suit hurari 

the mokurari in question, but the purchasers of the putni, and the — 

(1) 1 Rev. Jad. AlPolice Joaroal, 1863, p. 109. 
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is not an inaumhranco within tho moaning of ol. 1. Tho olauso of 
8. 11, Kog. VIII of 1819, which is applicablo, is fcheroforo not cl. 1, 
as supposed by tho lower Courts, but ol. 2. Hub this clause is much 
to the same effect as ol. 1. [711] It says : " In like manner on sale 
of a taluk for arrears all leases originating with the holder of the former 
tenure, if creative of a middle interest between the resident cultivators 
and the late proprietor, must be considered bo be cancelled, except the 
authority to grant them should have been specially transferred. The pos- 
sessors of such interest must consequently lose the right to hold possession 
of the land and bo collect the rent of the ryots ; this having boon enjoyed 
merely in consequence of the defaulter’s asssignmonb of a certain portion 
of his own interest, the whole of which was liable for the rent.” Under the 
terms of this olause then, it is only middle interests between the residenc 
cultivators and the late proprietor, and which wore enjoyed merely in 
consequence of defaulter' s assignment of certain portions of his own 
interest, which are to be considered as cancelled on a sale of a putni 
taluk. There is no provision to the effect that middle interests between 
the resident cultivators and any proprietor of the putni, other than the 
late proprietor, that is, apparently, the immediately preceding proprietor 
or putnidar, can be cancelled on a sale taking place. 

The learned pleader for tberespondent has called attention to the 
different wording of later Acts, such as s. 37, Act XI of 1859, s. 16, 
Bengal Act VIII of 1865, and s. 66 of Bengal Act VIII of 1869. These 
sections all lay down either that on sales of estates or tenures for arrears 
the purchasers are entitled to cancel a/nncumbrances. or, more explicitly 
still, that they are entitled to cancel incumbrances created by anij bolder 
of the tenure. Hence, the learned pleader contends it is obvious that the 
terms of ols. 1 and 2 of s. 11 of Reg. VIII of 1819 were intentionally 
worded as they are, so as to coohne the annulment to tenures created 
only by the immediate defaulting putnidars. However this may bo, it is 
clear that the terms of these clauses do so restrict the right of annulment. 
When the later Acts were framed this fact apparently was perceived, and 
the power of annulling under-benures was enlarged. No modiBoation of 
the berms of s. 11 of Rog. VIII of 1819 was, however, made, and it must 
therefore, 1 think, be held that the strict interoretation put upon them 
by the learned District Judge in this case is bbe right one. 

C712J It is no doubt anomalous that if the putni were sold in execu- 
tion of a decree for rent under any of the Acts to which we have just 
referred, the purchaser would have larger powers than a purchaser at a 
sale held under Reg. VIII of 1819. But this would appear bo be the result 
of the way in which the more recent Acts have been framed, and what 
we have to do, I think, is to adnainister the law as we find it. 

It has further been contended by the learned pleader for the appel- 
lant that the acceptance of rent by the defaulting from the moku- 

raridar, and bis thus allowing the mokurarito remain, is an act creating 
a tenure which the purchaser is entitled to cancel or set aside. But the 
language of the law does not favour this view ; for it speaks of “ all leases 
originating with the holder of the former tenure, if creative of a middle 
interest, &c., ” and I do not think that the mere acceptance of rent with- 
out any formal act, confirmatory or creative of the tenure, can properly 
be held to operate as originating or creating a tenure which already exists. 

Another contention raised by the appellant in this case is as to whe- 
ther the former putnidar Radha Bullub was or was nob a mere henamidar 
for the late proprietors. It is, however, nob necessary to disouss this 

1105 


1894 

March IB- 

Appel- 

late 

Civil. 

21 0 . 702 . 


0 X-199 



189 $ 

March 16 . 

Appel- 

late 

Civil. 

21 C. 702. 


21 Cal. 713 


INDIAN DECISIONS, NEW SERIES 


tYoi. 


questioD at length. The District Judge has held that the plalutitfs have 
failed to prove that Hadba Bullub was a benamidar, and this, being a 
finding of fact, is conclusive. 

I would, therefore, dismiss the appeal with costs. 

Ghose. J. — -Toe plamtiCfs are the purchasers of a putni taluk at a 
sale held under the provisions of Keg. Vlll of 1819. They sue to 
cancel a wioAswrurj tenure granted by a former putnidar. ThQ putni was 
created in 1226 B S. (1319) ; and Badha Bullub, who was the putnidar 
in 1247 (1839), granted the mokurari in question to the defendants* pre- 
decessor. The putni was sold up under Reg. VIII of 1819 and pur- 
chased by one Gopi Mobun in 125-5 (1848). This individual did not set 
aside the mokurari, as he was entitled to do, but allowed it to stand. The 
putni was re-sold for Gopi Mohan’s default under the same Regula- 
tion in 1292 (1885) and purchased by the plaintiffs. The Court of 
first instance decreed the suit, but the District Judge, on appeal, 
has dismissed it, being of opinion that, upon a proper construction 
[713] of s. 11 of the Regulation, the plaintiffs are not entitled to set 
aside the mokurari. 

The main question which was raised in the Courts below, and which 
has also been raised before us, is, whether the plaintiffs are entitled to 
set aside the mukrcrari, it having not been granted by the putnidar for 
whose default the last sale in 1292 took place. 

The section of Reg. VIII of 1819 which bears upon this question 
is s. 11. The fir&t clause of the section refers to incumbrances, the 
second to leases, creative of a middle interest, and the third clause to 
kkodkast ryots. The first clause declares that the taluk when sold is sold 
free of all incumbrances that may have accrued upon it by act of the 
defaulter, his representatives or assigns,” and it provides : “ No transfer 
by sale, gift or otherwise, no mortgage or other limited assignment, shall 
be permitted to bar the indefeasible right of the zemindar to hold the 
tenure of his creation answerable in the state in which ho created 
the rent which is in fact bis reserved property in the tenure, except we 
transfer or assignment should have been made with a condition to that 
effect, under express authority obtained from such zemindar.” 

The second clause says : “ In like manner, on sale of a taluk for 
arrears, all leases originating with the holder of the former tenure i 
creative of a middle interest between the resident cultivators and the la 
proprietor must be considered to be cancelled, except the authority 
grant them should have been specially transferred ; the possessors of ^suc 
interests must consequently lose the right to hold possession of the an • 
and to collect the rents of the ryots, this having been enjoyed 
consequence of the defaulter's assignment of a certain portion of is o 

interest, the whole of which was liable for the rent.” ^ jrtnhfe 

The mokurari lease which the plaintiffs seek to set aside is no 

an incumbrance upon the putni, but inasmuch as the section distingu 
incumbrances by way of sale, gift, mortgage, or otherwise, 
creative of an immediate interest, it (the mokurari) may not be reg 
as an incumbrance within the meaning of cl. 1, but a lease as 

within cl. 2. . j.Kr«Kf. be 

[714] Referring in the first place to cl. 1, jt 

well argued that it is only in the event of an gpd 

created by tha putnidar, for whose default the sale ’ ggje 

not by any previous putnidar, that the party nosition 
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yirsl, the inoumbranoQ might not havo boon by tho ptUtiidar 

for whose default tho last sale took place : it may have accrued upon 
•t by his act of omission in not sotting it asido, though ho was so 
entitled bo do, but allowing it to stand; and in this view it may 
well be regarded as an incumbianco by himsolf; second, the zamindar, 
under the second part of tho clause, is entitled to bring the putni to 
Salem the same condition in which it was created by him. unaffected 
in any way by incumbrances created by any of tho piUnidars, either 
the last or any previous holder; and. therefore, if tho putni is sold 
1 ? condition in which it was originally created, it is obvious 

that the purchaser acquires the piUni free from the said incumbrance. 
Ifi howovoCi tho bn»rd words of tho soction woro followodt rogsitdloss 
of the spirit and policy of tho law, it might lead to this, that if an inoumb- 
ranee be created by a piilnidar, and he assigns the putni to another, and 
the latter commits default resulting in a sals of tho putni, the purchaser 
would not be entitled to set aside the incumbrance, because the words are 
by act of the defaulter, his representatives or assignees.” 

Passing on now to the second clause, we find that the words used in 
it are ‘ all leases originating with the holder of the former tenure.” The 
expression “ holder of the former tenure ” may, I think, well be applied to 
any of the putnidars, either the last or any previous holder, and I am not 
prepared to say that it should be limited to the immediate or last defaulter, 
though no doubt the last part of the section speaks of the "defaulter's ”' 
assignment of a certain portion of his own interest. If again the second 
portion of cl. 1. to which I have already referred, applies to the case of a 
permanent lease, as an encumbrance, or if, at any rate, it explains the policy 
of the law on the subject, it would, I think, be right to say that the zemin- 
dar being entitled to bring the putni taluk to sale in the same condition in 
which it was at the time of its creation, the purchaser at the sale would 
be at liberty bo cancel the said [715] lease, though it might have 
been granted by a former putnidar and nob by the last defaulter. And it 
seems to me that it would not bo over-straining the language of the section 
if we were bo say that the act of the last defaulter, in allowing the lease to 
stand, amounts in effect to the creation of it which tho purchaser would 
be entitled to cancel. To bold otherwise would be to diminish in a great 
measure the security which it was the intention of tho law to give to the 
zemindar. Take this case: A putnidar receives a very large bonus and 
creates a dur-putni or amokurariol the lands of the putni at a very small 
rept; be commits default and the putiii is sold; the purchaser at this sale 
does nob either accept the under-tenuro- holder as tenant, or take immediate 
steps to cancel the tenure, but allows the putni to be sold for arrears of 
the next kist ; the result would probably be, if the opposite view be accepted 
that the putni would be sold for a very small value to the detriment of the 
zemindar’s claim, because nobody would offer a proper price, it being 
understood that the under-tenure could not be set aside. This is a state of 
things which I do not think could have been intended by the Legislature. 

Our attention has been drawn by bb© learned vakil for the respondent 

to the wording of some of the subsequent sale laws as bo tenures Bengal 

Acts VIII of 1865 and VIII of 1869, where the words are (referring to 
inoumbranoes and leases which the purchaser is entitled to set aside) " act 
of any holder of the said tenure,” “ by any act of any holder of the 
tenure” — words which clearly include the act of any previous holder of 
the tenure. The language of hha subsequent Acts would not explain the 
intention of the Legislature in 1819, but it may be observed that it would 

1107 


1894 

Maboh 16. 

Appel- 

late 

OlVIL. 

21 0. 702. 



21 Cal. 716 INDIAN DECISIONS, NEW SERIES tYol. 


1894 seem to be anomalous that in case of a sale of a putni tenure under any of 
March 16. these Acts the purchaser would be entitled to set aside the act of any pre- 
*“““ vious holder of the puUii, whereas if the putni is sold under Beg. VIII 
Appel- q( he would not bo so entitled. 


LATE 

Civil. 

31 C. 702. 


The learned Judge of the Court below has relied upon a decision of 
this Court in 1863 in Issen Chunder Kur v. Madhub Chunder Ghose (l), 
but the case is so meagrely reported chat we cannot gather from it what 
the facts were ; and it will be observed [716j that the learned Judges did 
not then consider tho clause, but, treating the lease as an inoum- 

brance, confined their observations to the first clause of s. 11. 

For these reasons 1 am of opinion that the decree of the lower appel- 
late Court should be set aside, and the case sent back to the District Judge 
for the trial of the other questions raised before him. 

In the view I have just expressed, I have the misfortune to dififer 
from my learned colleague, and the case should therefore be referred to a 
third Judge. 

The case was accordingly referred to BEVERLEY, J., under the pro- 
visions of s. 575 of the Code of Civil Procedure and re-argued before him. 

Dr. Rash Behari Ghose and Baboo Karuna Sindhii Mukherjee, for the 
appellants. 

Mr. Abdul Rahim, Moulvi Mahomed Fusw/and Moulvi Serajullslam, 
for the respondents. 

The case was re-argued by Baboo Karuna Sindhu Mookherjee and Mr. 
Abdul Rahim, on behalf of the respective parties. 

The judgment of Beverley, J., was as follows ; — 


JUDGMENT. 


This case has been referred to me under the proviso to s. 575 of the 
Code of Civil Procedure in consequence of a difference of opinion on a 
point of law between the two Jadges who heard the appeal. 

The point of law is whether under Regulation VIII of 1819 the pur- 
chaser of a putni at a sale under that Regulation can avoid a mokurari 
which was not created by the putnidar for whose default the sale was 
held, but by a former putnidar. 

It seems that tho putni in this case was created in 1819, the nwkur 
rari was granted by the then putnidar in 1839. In 1848 the putni was 
sold for arrears of rent under the Regulation, but the mokurari was not 
avoided at that time. In 1885 the putni was again sold under the Eegub- 
tion, and in 1890 the purchaser brought the present suit to avoid the 
mokurari. Mr. Justice Rampini, relying on the strict wording of s. U 
of the Regulation, and on a decision of this Court in 
Issen Chwider Kur w. Madhub Chunder Ghose (1) is of opinion that 
[717] the plaintiff cannot avoid the mokurari^ inasmuch as it was not 
created by the putnidar^ for whose default the sale was held at which the 
plaintiff purchased. . j 

Mr. Justice Ghose, on the other band, is of opinion that, having re^ 
to the policy and to the principle of the Regulation, the zemindar is en 
ed to bring the putni to sale in the same condition in which it was a 
time of its creation, and that the purchaser is therefore entitled to , 
all incumbrances imposed upon it since its creation, whether by the ao 
defaulter or by any of his predecessors. 



(1) 1 Kev. Jud. and Police Jcutnal, 1863, p. 109* 
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I nm of opinion thrtf; Mr. Justioo Ghoae’s view of the law is 

oorreot. 

The polioy of the Regulation in this matter appears to me to be clear 
from a consideration of 9. 3, ol. 2 ; of s. 11, ols. 1 and 2 ; of s. 12 ; of e. 13; 
and of s. 15. ol. 2. From these sections I think it is obvious that the 
intention of the Legislature was that a sale under the Regulation should 
pass the entire rights and privileges attaching bo the piUni in the state in 
which it was originally created. 

The preamble to the Regulation oontains the following clause : “It 
has accordingly been deemed necessary to regulate and define the nature of 
the property given and required on the creation of a pulni taluk above 
described, also to declare the legality of the practice of under-letting in the 
manner in which it has been exercised by puiniilarfi and others, establish- 
ing at the same time such provisions as have appeared calculated to protect 
the under-lessee from any collusion of his immediate superior with tbe 
zemindar or other for his ruin, as well as to secure the just rights of the 
zemindar on the sale of any tenure under the stipulations of the original 
engagements entered into with him." 

By 9 . 3 of the Regulation, putni tahckiinra are declared to possess 
the right of letting out the lands composing their taluks in any manner they 
may deem most conducive to their interest, and any such engagements 
are declared to be legal and binding between the parties to the same, their 
heirs and assignees : “Provided however that no such engagements shall 
operate to the prejudice of the right of the zemindar to hold the superior 
[718] tenure answerable for any arrears of his rent, in the state in which 
he granted it and f rec of all incumbrance resulting from the act of his 
tenant' 

Section 11. cl. 1, declares that a sold under the rules of the 

Regulation (or arrears of rent is sold free of all incumbrances that may 
have accrued upon it by act of tbe defaulting proprietor, bis representa- 
tives or assignees, and these words are emphasized by the addition of the 
following clause : “ No transfer by sale, gift or otherwise, no mortgage 
or other limited assignment, shall be permitted to bar tbe indefeasible 
right of the zemindar to hold the tenure of his creation answerable in the 
state in which he created it for the rent v^hich is in fact his reserved pro- 
perty in the tenure, except the transfer or assignment should have been 
made with a condition to that effect uuder express authority obtained 
from such zemindar.’* 

Clause 2 of that section similarly declares that on tbe occasion of a 
sale of the putni for arrears all leases originating with the putnidar and 
creative of a middle interest between the resident cultivators and the late 
proprietor mast be considered to be cancelled. The possessors of such 
interests must consequently lose the right to hold possession of tbe land 
and to collect the rents of the ryots, this having been enjoyed merely in 
consequence of the defaulter’s assignment of a certain portion of his own 
interest, the whole of which was liable for the rent." 

Section 12 limits the rule for the fall of under-tenures to the case of 
a sale of the putni for arrears, and declares that it does not apply to any 
private transfer by a talukdar of his own interest, nor to a public sale in 
execution of a decree, nor to tbe case of a relinquishment by the talukdar 
in favour of the zemindar, nor to any act originating with the former 
holder, other than d6f.iult as aforesaid ; all such operations involve only 
a transfer of the tenure in the state in which it may be held at the titne, 
and tbe new incumbent succeeds to no more than tbe reserved rights of 
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the former tenant, such as they may be. and is of oouraa subject to any 
. restriction put upon the tenure by bis act. 

Section 13 lays down rules under which under-tenants may stay the 
sale, and so save their tenures from the ruin that must attend such a 

$(X16* 

[719] Section 15 of the Regulation prescribes rules for putting the 
purchaser in possession, and cl. 2 deals with the case of opposition on the 
part of the late incumbent, or the holders of tenures or assignments 
derive from him. In such case a proclamation may be issued by the 
Civil Court, declaring that the new incumbent having by purchase at a 
sale for arrears of rant due to the zemindar acquired the entire rights and 
privileges attaching to the tenure of the late talukdar in the state in which 

toas originally derived hif him from the zemindar " he alone will be re- 
cognized as entitled to make the zemiudari collections. 

In s. 11, cl. 1, the putni declared to be “sold free of alt in- 
cumbrances that may have accrued upon it by act of the defaulting 
proprietor, his representatives or assigns." Mr. Justice Rampini relies 
on these words as showing that it is only incumbrances created by 
the actual defaulter that can be avoided, but it soems to me, having 
regard to the general purport of the Regulation as set out above, 
that by the words “defaulting proprietor ” is meant the proprietor 
of the tenure in default, and that the words were not intended to be 
restricted to the particular proprietor for whose default the tenure 
was brought to sale. In truth, I am of opinion that the words were 
intended to bear the same meaning as was more fully and accurately 
expressed in s. 52 of Act XI of 1859, by which the purchaser of an estate, 
not permanently settled, sold for arrears of revenue, was declared entitled 
to avoid and annul all tenures which may have originated with the 

defaulter or his predecessors being representatives or assigns of the original 
engager." 

Similarly in cl. 2 of s. 11 of the Regulation, I am inclined to think that 
we must give a wide interpretation to the word “ defaulter," so as to 
include his predecessors being representatives or assigns of the original 
pntnidar. 

The words “late talukdar " in s. 15 must obviously be similarly 
construed. 

As regards the decision of this Court upon which the Judge of the 
lower appellate Court and Mr. Justice Rampini roly, it appears that upon 
an application for review of judgment the view of the law taken therein 
was over-ruled. A copy of the [720] judgment on review is annexed to 
this judgment,* and that case, therefore, so far from being an authority in 
favour of the respondents in this case, is a direct authority against them. 


• Special Appeal No. 554 of 1863. 

The judgment of the Court on the review was aa follows This was aauit by a 
putnidar against a tenaot on bis estate for enhancement of rent. The tenant allied 
that be was not liable to enhancement, as be held the land at fixed rates wbioh bad 
not been ohanged from the Permanent Settlement, The Colleotor dismissed the olaim, 
finding that the tenant bad paid a fixed rate for twenty years and presuming from snob 
payment that he bad paid at a fixed rate from the Permanent Settlement. On appeel 
the Judge also dismissed plaintiff’s olaim, but on another ground, viz.t that the tenant 
held under a genuine fsfemrari'moA;urart pottak of the year 1217. . 

A special appeal was preferred to this Court. The ground taken was that 
alluded to by the Judge had been granted by a former pulnidart who had defaulted aw 
whose putni was sold for arrears of rent and after several such defaults and salw dm 
finally come into the possession of the plaintiff by publio sale; that under 9.11, Regulation 
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[721] For tbo9a roaaou^ I agrao with fclie viow of tlio law taken by 
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Vlllof 1819, the plAintifl purohaeed bis (roo of all inoumbranoos, and in the same 

oonditloQ in which that putni was oieatod nrii;inally by the zemindar; that the tenant's 
pofmh having been granted by a former putt\idar was null and void as against the present 
pufnidar, the plaintiff ; and that the Judge was consequently in error in holding that 
the tenant’s poffaft barred the plaintiff's claim for enhaacomont. 

The Court overruled this plea, daolaring that under tbo wording of s. 11, Reg. 
yill of 1819, a pufaidar was empowered to cancel all incumbrances created by tbo do* 
faulting proprietor only. 

A review has been since admitted to reconsider this question. 

Mr. Doyoe, Counsel for appellant, has argued that the effect of the law laid down 
by the Court will bo to jeopardize the property of all puiwdan ; that although the 
wording of s. 11. Reg. VIII of 1819. may beat out the ruling which the Court previously 
arrived at, still that ruling is in direct opposition to the principle of the law as laid down 
both in the preamble and in the body of the Regulation, under which the right of the 
zemindar to hold the putni tenure answerable for any atrear of his rent in which he 
granted it and free of all incumbrances resulting from the aot of the puinidar was dia- 
tiuolly and frequently doolarcd ; that upon this principle tbo provisions of s. ll of the 
Regulation laid down that any pu/ni tenure sold for arrears of rent is sold free of all 
incumbrances of sale, gift or otherwise, and that all leases originating ; with the 
holder of the former tenure wore ipso facto cancelled with the special exceptions 
contained in the conoluding clause in favour of hhodkast ryots and the resi[721]dent 
and hereditary cultivators. My Doyoe argued that the pottah put forward in this suit 
having been admitted by a former putaidar was consequently void from the circum- 
stances of that pufinrffir having defaulted, and a sale having taken place for arrears of 
rent due on the p^t^«^. 

The vakil for respondent, on the other hand, relied on the wording of the law 
which he stated was clear and uomiatakeablo, and which alluded only to such incum- 
brances as had been created by the defaulting proprietor, his representatives and 
assigns, and to suoh leases as hii been created by the holder of the foi^er tenure, as 
void. He contended that this could not be held to apply to any but the lest default- 
ing vutnidar. ... . . a 

After giving the subject our fullest oonsidaration we are of opinion that, even under 
the wording of the law, the defendant's po«ah. if an iooumbraoce or a lease not coming 
within the exceptions ofol. 3. s. U, Regulation VIII of 1819, is not binding on the 
plaintiff. The law states that a pufni taluk sold for arrears of rent is sold free of all 
incumbranoss and leases to middlemen made by the defaulting proonetor. When the 
pntnidar who it is said, granted the defendant his lease defaulted and his pufni was 
sold, that lease became then and there null and void. The new pulnidar might recognize 
it. might receive tent under its tecm«, but it was under the law cancelled and remain- 
ed oaaoelled uotil suoh time as the new putnidar renewed it or recognized it as good 
against him. Similarly as each succeeding pulnidar defaulted — and in this case there 
appears to have been many suoh defaulting pulnidars between the giver of the defend- 
ants’ lease and the present plaintiff— the leases given by each pulntdar, whether they 
were new leases or mete recognition of old leases, all fell to the ground when the last 
sale took place. An argument mvy bo raised against this view of the law on the mere 
wording of the provisions of s. 11 of the Regulation, but when the wording is taken 
into consideration with the principles so frequently laid down in that law (see ss. 3 and 
11), and upon which all inoumbranoes and leases are declared void, we think there oan 
be DO doubt that the effect of the law is at once to void all such incumbrances and 
leases upon a ssle taking place, and that this effect is consequently applicable to the 
acta, not only of the last defaulting proprietor, but also of all previous defaulting pro- 
prietore. We therefore set aside the view of the law taken on the former hearing of 
this appeal. 

But admitting that the pottah pub forward by defendant is void, if it is a lease 
granted by a former defaulting pulnidar to a tenant who is not a khodkkxst ryot or a 
resident and hereditary cultivator and not at a fait rent when it was granted, it is still 
conteaded for the defendant that it is not suoh a lease, but that it is a pottah confirming 
an ancestral t5fimrariC722]moA;urari lease which the defendant and his ancestors had held 
at fixed-rates from the Permanent Settlement, and which they have similarly held at the 
same fixed rate from the date of the pottah to the present day- We have examined the 
terms of the pottah, and we find that the statement of the defendant is correct. The pottah 
is^iot a new lease created by tb? putnidar who gave it. The pottah bears evidence that the 
lease had been then in existence for at least one generation ; that it was in 1217 an 
ancestral perpetual lease at a fixed rate of rent ; and that the former pufntdar did not 
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The decree of the lower appellate Court is accordingly set [722] 
aside, and the case will be sent back to that Court for the trial of the other 
questions raised in appeal. 

The appellants are entitled to the costs of this appeal. 

H. T. H. Appeal allotued and case remanded'. 


2t C. 702. 

21 C. 722. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, 

and Mr. Justice Ghose. 


Nobin Citand Nuskar {Plaintiff) v. Bansenath Paramanick 

{Defendant)."^ f2nd April, 1894.] 

Bengal Tenancy Act, 1885, ss, .3, cl. 5, G5. 161 — Sale of tenure for arrears of road cess 
under decree— '' Rent"— Rond cess —Cesses — Incumbrance by defaulting tenant, 
Effect of sale in execution of decree for road cess on. 

The word '* rent " in 3. 65 of the TiOAaoy Act, 1885, includes road 

cess payable by the landlord. 

A tcnurd'holder granted a usufructuary mortgage of certain lands within bis 
tonure to A, and directed the tenants to pay their rents to him. Bubseqaently 
the superior landlord brought a suit for road cess against the tenure-holder, 
and in execution of his decree sold the tenure under s. £723] 65 of the Bengal 
Tenancy Act. A then brought asuit against one of the tenants for arrears of 
rent, and contended that all that passed under the auction sale was the right, 
title and interest of the tenure-holder, and that bis rights under the mortgage 
were unafiected by the sale, and that be was still entitled to the rent. 

Held that Chap. XIV of the Bengal Tenancy Act must be read with s. 65 of the 
Act, and that, having regard to the definition in ol. 5 of s. 3, “ rent,” as used 
in that section, includes road cess payable by the tenant, and that the sale was 
a sale of the tenure, the purchaser acquiring the property free from the incum- 
brance created by the tsnuro-holder in favour of A, it not being a registered and 
notified inoumbrance within the meaning of s. 161 of the Act. 

EAppr,, 2 C.L.J. 311 (315); 8 C.L.J. 519.] 

This was an appeal uodet* s. 15 of the Letters Patent against a deores 
of Mr, .Tustice Rampini, dismissing an appeal from a decree of the addi- 
tional Subordinate Judge of the 24 Pergunnas, which modified the original 
decree passed in the suit bv the additional Munsif of Diamond ‘Harbonr. 

The suit was instituted by the plaintiff to recover arrears of rent in 
respect of certain lands, of which, along with others, ho alleged that he had 
taken a usufructuary mortgage from one Tripura Sundary Dabi, who 
admittedly held a tenure of the lands. It appeared from the pleadings and 


oreate ifc, but merely confirmed it. The plaintifi oaunot void his lease under Regula- 
tion VIII of 1819, unless it is shown to have been created by a former putuidar. In 
the absence of any proof to that effect the provisiooa of Act X of 1859 will applyi 

the poifnft is itself oonvinotng evidence that for more than fifty years the defendant 
and his ancestors have held this land at a fixed rate of rent. The plaintiff’s olaim w 
enhance rent cannot therefore be admitted. The Judge was right in dismissing the 
appeal made to him. Wealso dismiss the plaintiff's appeal with all costa and interest. 

(8d.) W.8. 8BTON KabB. 

3lst August 186i. (8d.) B. JACKSON. 

• Appeal under s 15 of the Letters Patent No. 29 of 1893 against the deotee 
Hon’ ble Robert Pulton Rampini, one of the Judges of this Court, dated Slst July isyoi 
in appeal from Appellate Decree No. 1791 of 1892. 
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eTidenoa in the suit tliat the dofondant had executed a kabnliat in favour 
of Tripura Sundary on the 24th Ma;?h 1290 (Gth February 1884), in ra- 
apaot of 3 highas 19 cottnha and In chitlncks of land at an annual jawa of 
Bs. 17 ; that on the same day Tripura Ruodary executed a mortfiage in 
favour of the plaintiff for those lands and others amounting in all to some 
14 6ip/ias and odd, and directed the tenants to pay rent to the plaintiff ; 
that the plaintiff had realiTsed rent from the defeodaot up to 1294 (April 
1888), but the latter had not pai*l him any since. The plaintiff sued for 
rent at the above-mentioned rate for tlie period from 1295 to Pous 1297 
with cesses and damages aggregating the sum of Rs. GO. 

The defendant admitted tlie execution of the kahidiat in favour of 
Tripura Sundary, but stated that out of the lands held by Itim the portion 
situate in inouzah Kalikar, consisting of 2 bighas 12 cottahs and 7 chittacks, 
had been sold in execution of a decree for rent obtained by the zemindar 
against Tripura Sundary and purchased by one Noyan Chand Haidar, who 
had since been realizing tlio rent in respect thereof from him, and that as 
regarded the [724] remaining 1 bic/h^ 17 coiia/is and 8 chittcicks which was 
situate in other villages he still held possession thereof under Tripura Sun- 
dary and was paying her rent, for he bad no notice of the alleged 
mortgage. 

The evidence in the case showed that Tripura Sundary held a tenure in 
Kalika including the 2 bighas 12 cottahfi and 7 chittacks under the zemindar 
Peary Mohun Roy, who obtained a decree for road cess against her, and in 
execution of that decree caused the tenure to be sold at auction in 1888. 
Noyan Chand Haidar became the purchaser, and having obtained the sale 
oertiffoate got possession of the land, including the 2 biqhas 12 cottahs and 
7 chittacks, covered by the defendant’s kabuliat, through the Court, and 
after having obtained such possession he took a kabuliat from the defend- 
ant in respect of that portion. Evidence was given in the suit that the 
defendant had paid rent to the auction-purchaser for the period in suit, 
in respect of the land purchased by him. and had paid rent to Tripura 
Sundary after the date of the mortgage in respect of all the land he held 
down to the date of the auction purchase, and after that date in respect of 
the balance of the land covered by the kabuliat, but the evidenc as to the 
payment to Tripura Sundary was disbelieved by the Munsif, who also 
did not consider that the payment to Noyan Chand Haidar was satis- 
factorily proved. 

The Munsif held that the auobion-purchaser, by virtue of his purchase, 
only acquired the right, title and interest of the judgment-debtor, or, in 
other words, the equity of redemption of Tripura Sundary, and that the 
defendant was bound to pay rent for the whole of the land held by him to 
the plaintiff, at any rate until the auction-purchaser established his claim 
against the plaintiff by regular suit. He accordingly decreed the claim 
in ftiU. 

The Subordinate Judge found that the payment of rent by the 
defendant to the auction-purchaser was proved, and that the decree for 
road 0088 had the same effect as a decree for rent ; and that, therefore, the 
defendant was absolved from paying any further rent to the plaintiff in 
respect of those lands after the auction sale. He accordingly varied the 
decree of the lo«ver Court, holding the defendant only liable to the plaintiff 
in respect of the 1 bigha 7^ cottahs and dismissing the plaintiff’s suit in 
respect of the remainder of bis claim. 

[725] The plaintiff then appealed to the High Court, and the 
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apoaal was heard by Mr. Justice Rampini who deliyared the followiag 
judgmeut : — 

This is a suit for arrears of rent. 

A preliminary objection has been urged that, under the proyisiona 
of 9. 153 of the Bengal Tenancy Act, no second appeal lies in this case, 
inasmuch as the amount claimed in suit does not exceed Rs. 100. It 
appears to me, however, that a second appeal does lie in this case, inas- 
much as the question of the amount of rent annually payable by the 
tenant has been decided in it. The plaintiff claimed under a usufructuary 
mortgage to be entitled to the full rent of the tenure, namely, Bs. 17 per 
annum. The Subordinate Judge has held that he is not entitled to this 
amount, but to a less amount, inasmuch as a part of the tenure has been 
sold in execution of a decree for road cess, and has passed into the hands 
of a third pirty, named Noyan Chand Haidar. Therefore it would appear 
that in accordance with the ruling in Auhhoy Churn Maji v. Shofihi Bhu- 
san Bose (1), approved of by a Full Bench dectsion in Narain MahtonY. 
Matiofi, PaUuk (2), a second appeal will He, because the question of the 
amount of rent annually payable by the tenant has been decided. 

* Now, the learned deader for the appellant contends that the deci- 
sion of the Subordinate Judge is wrong on this ground, that he has held 
that the tenure has been sold in execution of a decree for arrears of road- 
cess ; and it has been contended on the strength of the ruling in Shekaat 
Hosain v. Sasi Kar (3) that a decree for road-cess is a personal decree, 
and that in execution of such a decree only the right, title and interest of 
the judgment-debtor can be sold, and that the whole tenure will not pass 
in execution of such a decree. The learned pleader for the respondeat, 
however, refers to the dehoition of rent in s. 3, cl. 5. of the Bengal 
Teoaocy Act, and points out that, according to this definition, the word 
' rent’ includes road cess in ss. 53 to 68 ; and be says that the tenare of 
the defendant in this case has been sold under the provisions of s. 65 of 
the Bengal Tenancy Act, [726] and that therefore the tenure passed in exe- 
cution of that decree ; and further he refers to the sale certificate given to 
the purchaser at that sale, which certifies that the tenure passed, and not 
the right, title and interest of the judgment-debtor only. 

“ I thiok that this contention of the learned pleader for the respondent 
is correct, and that the sale in this case took place under the provisions 
of s. 65 of the Bengal Tenancy Act ; and there can be no doubt that under 
the provisions of that section and a. 3, cl. 5 of the Act, road-cess is included 
within the definition of ‘ rent,’ and that the sale having taken place iu 
execution of a decree for road cess or rent, the whole tenure must beheld 
to have passed. 

“ 1 therefore see no reason for disturbing the finding of the lower 
appellate Court, and I dismiss the appeal with costs.” 

The plaintiff preferred this appeal under the Letters Patent. 

Baboo Nilmadhub Bose and Baboo Jadub Ckunder SeaU for the 
appellant. 

Baboo Ashulosh Mookerjee, for the respondent. 

The judgment of the Court (Petheram, C.J., andGHOSB, J.) was as 
follows : — 


JUDGMENT. 

Gho3E, J. (Petheram, C.J., concurring). — We are of opinion that 

Mr. Justice Rampini is right in the conclusion which he has arrived at. 

(3) 19 C. 783. 


(1) 16 C. 155. 


(2) 17 C. 469. 
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Chapter XTY of the Beugul Teimncy Aot iiiUHt, wo think, he read with 
B. 65 of the Aot ; and the word rout ” ur used in tliat section inoludea, 
by reason of the dulinition given in u). 5 of s. '3. road cuss payable to the 
landlord by tlie tenant. That being so, the sale in execution of the decree 
obtained by tho landlord for cess was a sale of the tenure under Chapter 
XIV, and the purchaser at that sale aciiuired the property free from the 
inoumbranoe created by the former tenant in favour of the plainbiti, it not 
being a I'egisterod and notified incumbrance within tho meaning of s. 161 
of the Aot. 

As regards the question discussed before us. that no notice was nerved 
upon the plaintitl so as to avoid the incumbrance in question, it was not 
raised in either of the lower Courts. We [727] cannot assume, in the 
absence of facts, that no notice was given to tlie plaintiff. If the question 
had been raised, the defendant might have been able to show that such 
a notice was served on the plaintiff. 

The appeal will be dismissed with costs. 

H. T, H, Appeal dismiffsed. 
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CRIMINAL REVISION. 

Before Sir W. Coiner Petheram, Kt., Chief Justice, and 

Mr. Justice Rampini. 


BaTHOO TjAL and another {Petitioners) v. DOMI 
Lal and another {Opposite, parties).* f-Oth June. 1894.] 

CrimiuaJ Procedure Code {Act X of 18S-2). s. IM— Disputes concemitig easement— Pro. 
cedure to be observed by Magistrate when dispute exists regarding an easement— 
Parties entitted to notice. 

The enquiry oontempUted under .<5. 147 of the Code of Criminal Procedure is 
a iudioial eDQuiry. and the opinion formed by a Magistrate must be a judioiai 
one based on evidence legally recorded by him in the manner provided by s. 356, 
and on due notice to the persons who respectively claim or deny the right, the 
subieot of the dispute. Nonce to servants of such persons is not equivalent to 
notice to them, and in such cases actual notice should be given to all the persons 
claiming or denying the right and interested in the subject-matter of the 
enquiry. 

Magistrates should not institute proceedings under s 147 unless they are satis- 
fied that a real danger of the evil, for the prevention of which the procedure was 
devised does in fact exist. Such enquiries may lead to injustice being done 
from defective procedure, and a Magistrate would be wise not to use the seotion 
in oases where it must involve a long and oomplioated enquiry and the presence 
of a large number of people, when the remedy of binding down a few persons to 
keep the peaoe, is ready to bis band. 

[P., 23 0. 557 (562) ; 2 C.W.N. 670 (672) ; R., 31 C. 48 (52) ; D., 23 C. 66 (59).] 

This was an application bo have an order passed by the Deputy 
Magistrate of Monghyr sab aside. The order was passed under s. 147 of 
the Code of Criminal Procedure, and directed that the Durbangba Raj, as 
represented by the petitioner Domi Ltl, should repair a certain road or 
track which was alleged to exist through the lands belonging to the Baneli 
Raj and delineated on a plan exhibited in tho proceedings, and that tho 
carts belonging to the Darbangha Raj and others should be allowed to 
pass along the track when made. 

* Oriminal Revision No- 213 of 1894. against the order passed by Abdul Salam, 
Deputy Magistrate of Mougbyr, dated the 17th of April 1894. 
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[728] The facts of the case and the arguments of counsel are suffioi- 
Ju^5. ently stated for the purpose of this report in the judgment of the Chief 
Justice. ' 

RIMINAL Q Bonnerjce, Moulvi Mahomed Yusuff and Baboo Tarak Nath 

Revision. Palit, for the petitioner. 

Mr. Jackson and Baboo Ram Gharan Hitter, for the opposite party. 
The following judgments were delivered by the High Court (Pbthb- 
RAM, C.J., and Rampini, J.) : — 

JUDGMENTS. 

Pexheram, C.J. On the 9th of March 1894:, Domi Dal, the com- 
plainant in this case, made a statement on adirmation, before the District 
Magistrate oi Monghyr, in which he stated that the Bineli Raj people 
had closed a path or road by which jungle produce, wood, &o., were 
brought from theSikaul and Gorega jungles to the railway at Singhia. 
That be had been sub-inspector of jungles for twelve or thirteen years, 
and had seen the road used each year, but this year it had been closed, 
as there were disputes between the Rij Baneli and Raj Darbangha. 
He also said that this year, when the road was being made, the Baneli 
people obstructed ; that five persons, whose names he mentions, came with 
latkies, and said that they would not allow him to make the road ; that 
they were ready to commit assault if necessary ; and that when he had 
ascertained that, he came away. He added that the Sakaul and Gorega 
jungles entirely belong to Durbangha. Upon this the District Magistrate, 
on the same day, made an order, in which he recited that the matter had 
come to his notice before, as it had been mentioned to him by Mr. Amb*er 
and Mr. Bell, and that as both parties were powerful he thought there was 
likely to be a collision if the matter wero not settled. He then goes od 
to direct that a notice should be issued to Gobind Parshad, Tehsildar at 
Dharhara Cutcherry, and Bhattu Lai Patwari, calling on them bo show 
cause why the carts of Durbangha should not ba allowed to coma out from 
the Sakaul and Gorega jungles towards the railway at Singhia through 
Kbajuria Pa;3ungunge, and that if they alleged that Durbangha carts had 
no right of way, they would adduce evidence on the point, and the petitioner 
would also adduce evidence ; he also directed that the case should be made 
[729] over to the Joint Magistrate. The next day the Joint Magistrate fixed 
the 26bh instant, and directed that notice should issue according to the 
order, and that a copy of the complaint should go to the defendants. On 
the 23rd the District Magistrate transferred the case to the file of Moolvi 
Abdus Silam, a Deputy Magistrate of the first class, and fixed the 9bh of 
April for the enquiry. The enquiry was oommenced on that day. the 
evidence was completed on the 14bh, and on the 17bh the Deputy Magis- 
trate delivered judgment, by which he orJeteJ under s. 147. Criminal Pro- 
cedure OoJe, that the Durbingha Raj, represantel by Domi Lil, do repair 
the bracks markjd A1 bo Al, and that Durbangha and other cfcrts should 
be allowed to pass along this cart track when made. This rule was after- 
wards obtained by Mr. Bonnerjee from a Division Bench of this Court, 
and it has now bean argued before us by Mr. Bnnnerjse for the Baneli 
Rij, and by Mr. Jackson for the Maharajah of Durbangha. Mr. Jackson 
has placed the evidence before us and has argued that the decision of the 
Deputy Magistrate ia right on the merits, and that the provisions of t^ 
section have been suGdeiantiy comoiied with. Mr. Bonnerjee has contended 

that the original order of the District Magistrate is bad, because it dOM 
nob state the grounds upon which he was satisfied that a dispute likely M 
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cause a breach of the poaoo existed ; that even if it wore not nooessary 
for him to state such reasoea under the provisions of s. 117, still ho must 
be satisBed of the fact for some suthoiont reason : and that the materials 
which were before him, and are now before us, were not such as he 
should have aoted upon under the seotion ; and, further, that if the 
materials for taking aotion were sufficient, the enquiry which was held 
was held without notice to the persons interested in the subieot-matter 
of it, and whose rights are souglit to bo ofloctod by its result ; and that 
that being the uaso, there has been no enejuiry at all within tho moaning of 
the law, and that the order of tho Deputy Magistrate must be set aside, 
as it rests on no legal enquiry or conclusion. Mr. Honnorjee has also 

attacked the finding on the merits. 

In my opinion the persons who wore necessary parties to this enquiry 
were not before the Deputy Magistrate whilst it was in progress, not be- 
cause they did not choose to attend it, but beoause they had no notice of 
it, and that I think renders tho whole [730] proceeding abortive, 
and we must set it. and tho order which is based upon it, entirely aside. 
The order whioh a Magistrate is empowered to make under s. 147 is to be 
an order founded on an opinion to be formed by him that the right 
claimed, and disputed, does or does not exist, and that opinion must be 
the result of an enquiry which he has held for the purpose of ascertaining 
the facts, and at which tho evidence has been recorded in the manner pre- 
scribed by 8. 356 of tbe Code, and it is to be valid until the person who 
claims to do the thing, or the person who objects to its being done, ohtains 
the decision of a Civil Court on the question. There can be no doubt that 
tho enquiry contemplated is a judicial enquiry, and that the opinion to be 
formed must bo a judicial one, formed upon evidence legally before the 
Magistrate, and it is nob necessary to add that the evidence before him 
would not be legally before him if it bad been taken behind the backs of 
the persons who claimed or denied the right in the sense that they nob 
only were nob represented at tho enquiry but had no notice of it. In the 
present case the persons who had notice of the enquiry were Gobmd 
Pershad and Bhattu Lai. who were required by the notice which was 
served upon them to show cause why an order should not be made. These 

persons are said to be servants of the owners of the Baneli Ra], and I 

understand the Magistrate's view to be that they sufficiently represented 
the Raj for service of such a notice upon them to be equivalent to service 
on tbe owners themselves, and that they sufficiently represented their 
masters at the enquiry itself. I cannot agree with such a view. There 
is no provision in the law which authorizes it in any way. and it would, 
in my opinion, be dangerous to tbe last degree to allow enquiries of this 
kind, in which tbe rights of people to their property may bo at all events 
prejudiced to bo held without the persons interested having actual notice 
of them, and if it were the case here that the only persona interested in 
the result of this enquiry were the owners of the two Raj estates, I should 
think the enquiry and the decision bad and invalid, because those persona 

were nob properly brought before the Court ; bub in the present case this 

is by no means all. Tbe evidence on this record shows that the right 
claimed is the right to make and maintain, during a great portion of 
the year, a cart track for a mile and the half across [731] lands 
* which are in the possession of a number of persons as ryots under 
the owners of the Baneli Raj, and that these persons, as well as their 
landlords, object to the land being used for this purpose, and deny that 
the alleged right exists ; so that, even if tbe owners of the two estates had 
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P™pe‘ly before the tribunal, the persons in actual occupation of the 
^5. land, and who are the persons whose property would, or at least micht 

Criminal claimed, are ignored altogether! 

Revision unL ft ’•f^sons I am of opmion that the inquisition and order founded 

E JSION. PP°“ ‘‘jpuat be set aside, the necessary parties not having been before 

21 C. 727. ^ourfc This is sufficient to make the rule absolute, and it is not 

necessary for me to express any opinion on the other points raised, and on 
the question whether the order by which a Magistrate directs an enauirv 
under s. 147 must state the grounds on which be is satished that adis- 

pute likely to cause a breach of the peace exists, and on the merits of 

the dispute as to the right claimed I do not propose to say anything • 

.n .u® ^befcher the deposition of Domi Lai. which was 

all that the District Magistrate bad before him on the 9th of March 

was material on which he could reasonably come to that conclusion. I 

have very grave doubts. Domi Lai does not say there was any danger of 

a light ; he only says there would have been one if ha had not given way 

but he says he did give way, and does not intimate that he has any inten- 

tion of taking any further step to enforce the alleged right. I think that 

Magistrates ought not to embark on enquiries of this kind, in which it is 

certain that injustice may be done from defective procedure, unless they 

are sa.tistied that a real danger of the evil, for the prevention of which this 

procedure was devised, does in fact exists, and that they would be wise not 

to use this procedure in such a case as the present when it must involve 

a Jong and complicated enquiry, and the presence of a great number of 

people, when such an obvious remedy as binding down the five persons who 

are said to have threatened Domi Lai and his labourers was ready to his 
hand. 

The rule will be made absolute to set aside all the proceedings. 
Rampini, J.— I agree. - e 


H. T. H. 


Hule made absolute and proceedings quashed. 
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[732] APPEAL FROM ORIGINAL CIVIL. 

Before Sir W. Comer Petheram. Ki„ Chief Justice, Mr, Justice Prinsep 

and Mr. Justice Trevelyan. 

The Administrator-General of Bengal {Defendant) v. 
Prem Lall Mullick and others (Plainti^s).* [16th March, 1894.] 

Admmistrator.Oeneral's Act (II of 1874). s. 31— Trans/er to Adtninistraior.Qenerelb)! 
Hindu executor— Hindu Wills Act (XXI of 1870). s. 5 Succes$ion Act (X of 1865), 
as. 179, 187, 191 — Probate and Administration Act (V of 1881) — Objects and 
Reasons for Act and Beport of Select Committee on Bill, 

N. L. M., a Hindu, died on the 22nd February 1891, leaving property io 
Calcutta and leaving a will, dated 5th August 1889. The executors appointed 
by the will took out probate on the 17th March 1891, anden the 14th Aegurt 
1893 executed a deed, by which they purported, under a. 31 of the Adminiatralof 
General s Act II of 1874, to transfer all eetates* effects and interest vested in 
them to the Administrator-General of BengaL Beld by PbinSEP and TBBVBIr- 
YAN, JJ., affirming the decision of BALE, J, (Petbebam, O-Jm dissenting) that 
the transfer was not a valid one* The executor of a Hindu testator has no power 
to transfer the property of the testator to the Admini&trator^General under tbs 
terms of s« 31 of Act II of 1874* That section applies only to the executors and 

• Original Civil Appeal No. 2 of 1894 from an order of Mr. Juetice BalSp dated 
^8l6t December 1893, in Suit No. 696 of 1893. 
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Adminiatrators of persons o( tbo oinss menliunod in s. IG of Iho Aoti that is lo 
say, persons not being Hindus, Mahomedtios, or Buddhists. 

Per PktHKUAM, O.J., conlra . — The transfer was a valid one. Even il s. 6 
of the Hindu Wills Act XXI oi 1870 wore suflioienl to prevent such transfer to 
the Administrator-Qenoral under s. 30 of tbo Administrator-Gooerare Act of 
1867. which is by no moans certain, a Hindu executor has power, if not since 
the passing of the Hindu WiiU Act, at any rate siuoe the coming into force ot 
the Probate and Administration Act (V of 1681) to transfer bis interest and 
estate under a will to the Administrator General, as cousliluted under Act II of 
1874. 

The oourc^e of legislation with roforenco lo the creation ot the office of the 
Administrator-General of Bengal, and to bis duties and powers reviewed and 
ooQsidcrod in construing Act II of 1874. The history of the passing of an Act, 
and the intention of tbo Legislature in iutroduoiog it, though not admissible 
m England to explain a Statute, have been in this country taken into consider- 
ation in construing Acts of the Legislature. 

Per PRINSEP, J. — The objects and reasons given by the Legislature on the 
introduction of a Bill, and the Report of the Select Committee on it, maybe 
[7333 referred to in construing any Aot to show the intention of the Legislature 
in passing it. Qtiecn-Empress v. Kartick Chunder Das (1) referred to. 

[R., 9 Bom. L.R. 404 (408) ; 13 C.L.J. 625 (631) =6 led. Gas. 392 ; 16 C.P.L R. 145 
(148); 9L.B.R. 146(152) (F.B.).] 


This appeal arose out of an application made on notice by the petition- 
er Prem Lall Mulliok for an order that the defendant, the Administrator- 
General. might be restrained from selling or disposing of the furniture of 
the Seven Tanks Garden belonging to the estate of Nundo Lall Mullick, 
deceased, then advertised for sale, and for an order that a Receiver might 

be appointed. , r « nr »i* i ..l 

The facts of the case were as follows : Nundo Lall Mullick, the 

testator, died on the 22nd November 1891, leaving a will, dated the 6th 
August 1889, by which be appointed tbo defendants Sumbhu Nath Roy 
and Dwarka Nath Bunjo. the executors and trustees of certain trusts, 
religious and otherwise. The executors obtained probate of this will on 
the 17bh March 1892. and entered into possession of the property of the 
testator. On the 14bh August 1893, the executors, by a transfer deed, 
purporting to be executed by them under s. 31 of the Adminstrator- 
General’s Act of 1874, assigned and transferred the estate vested in them 
as executors to the defendant, the Administrator-General of Bengal. 

On the 6bh September 1893 the present suit (in which the applica- 
tion above-mentioned was made) was instituted by the adopted son of 
Nundo Lall Mullick, in which he asked for the administration of the 
estate of Nundo Lall Mullick, for the removal of the executors from the 
position of trustees of the estate, and for an injunction against the Admi- 
nistrator-General restraining him from baking possession of and dealing 
with the estate, and for a scheme to be framed for the purpose of carry- 
ing out the trusts of the will. Shortly after the filing of this suit, the 
properties the subject-matter of the present application, were advertised 
for sale by the Administrator-General, and thereupon notice of the pre- 


sent application was given. -r ^ • i. a ^ 

The matter came on for bearing before Sale, J., it being contended on 

behalf of the plaintiff that the deed of transfer under which the Administra- 
tor-General professed to act as transferee of the estate was not such a deed 
as was contemplated by s. 31 of Aot II of 1874. and that it was not 
[ 734 ] authorised by the provisions of that section ; the question as to 
the appointment of a Receiver being reserved. 
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1894 Oq 6hd 2Ut Djcember 1893 the following order was made by 

Maboh 16 . Sale, J., who after stating the facts continued : — 

Appeal of Act II of 1874 is in terms the same as s. 30 of Act 

XXIV of 1867, which is the immediately preceding Act dealing with the 
FROM office of Administrator-General. There is no question that when the 
Original latter Act was passed s. 30 of that Act did not apply to the case of Hindu 
Civil, executors. They did not come within the words “ any private executor" 
used in that section, nor had they the right of transfer mentioned therein. 

2i C. 732. It is uot disputed that the course of decisions in this Court shows that up 

to the passing of the Hindu Wills Act the estates of Hindu testators did 
not vest in their executors. Having no estates vested in them to transfer 
they were necessarily excluded from the operation of s. 30. 

The question is — did this state of things continue until the passing 
of the later Act II of 1874. 

In 1870 the Hindu Wills Act was passed. The effect of that Act was 
to extend the operation of s. 179 of the Succession Act to the estates of 
Hindu testators, and thereby to rest Hindu estates in the executors. This, 
it is said on behalf of the Administrator-General, placed the executors of 
Hindu testators in the same position as those of testators whose wills are 
not exempted from the operation of the Succession Act, and gave them 
the right of transfer under s. 30 of Act XXIV of 1867, which right was 
intended to be continued, and has in fact been continued, by the oorre* 
spending section of Act II of 1874. 

The question as to the intention of the Legislature may, 1 think, be 
pub in this form : Was it intended by the opsration of s. 31 of the Admioi* 
stralor-General's Act to enable the Administrator-General to administer 
the estates of Hindu testators in those cases in which the executors were 
willing to transfer, and the Administrator-General was willing to accept, 
the burden of administration ? If so, then by the machinery of transfers 
created by that section, the Administrator-General may become clothed 
with rights and duties in respect of the estates of Hindus of a far [735] 
wider and larger character than those conferred upon him by ss. 17 and 
18 of the Act, which are the only sections which expressly deal with the 
estates of Hindus. 

In the present case the claim appears to be that the effect of the 
transfer executed under s. 31 is not only to free the executors from the 
burden of administration, but to constitute the Administrator-General 
the trustee in place of the executors in respect of various religious trusts 
created by the will of the testator. It seems impossible that the section 
should have been intended to have an operation so foreign to the main 
purpose and object of the Act, which is to provide for the administration 
and protection of estates only under certain clearly deffned circumstance?. 
For the purpose of arriving at the true meaning of s. 31 it is important to 
. examine the various Acts relating to the office of Administrator-General 

in order to ascertain the object for which the office was created, and tbo 
steps by which, from time to time, the powers and functions anpertain* 
ing to the office have been enlarged or restricted or otherwise modi* 
fied. 

The office of Administrator-General was created by Act VII of 1849, 
and the Act recites that the object of the Act is to disconnect the admini^ 
tration of the estates of British subjects — meaning European British 
subjects — from the office of Ecclesiastical Registrar, and to appoint an 
Administrator-General. That Act only empowers the Administrftlior' 
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Oeneral to take out adDQiniatnktioQ to t’no ostatos of Kuropoan British 
Bubjeots. 

Aot VIII of 1855 amends tho law relating* to bha ofhoe and duties 
o( Admioistrator-Ganoral. By bliia Aot tho powers of tho Administrator- 
General are somewhat extended. His functions are no longer confitiod to the 
estates of European British subjects. Section It specifies tho circumstances 
under which the Administrator-General is required to bake such proceed- 
ings as may be necessary to obtain administration tobhoetlects of peisons 
nob being Hindus or Mahomodans. Sections 18 and 14 deal with the estates 
of persons whether Mahomedans or Hindus or not. Section 12 provi<los that 

in oases of danger of misappropriation it sluU bo lawful for tho Court to 

make an order directing the Aiministrabor-Gonoral to apply for letters of 
[736] administration to tho effeots of such persons, and s. 14 empowers 
the Court, in cases whore danger of misappropriation or waste is to be ap- 
prehended, to enjoin the Administrator-General to collect and hold the 
property of deceased persons whether Mahomodans or Hindus or not. 

It is to be observed, therefore, that the powers of the Adminisbrator- 
General, so far as they relate to the estates of Hindus, are of a sbnctly 
limited character, and are only bo be employed for the preservation of 
property where there is danger of waste or misappropriation. Neither in 
the Aot of 1849 nor in that of 1855 is there any provision for the transfer 

of estates, suoh as we find in the two subsequent Acts. i-a *. 

The next Act. XXIV of 1867. is described as an Act to consolidate 
and amend the law relating to the office and duties of Administrator- 
General. This Act followed very shortly after buo Indian Succession Act. 
Section 179 of the latter Act provides that the property of deceasedpersons 
is bo vest in the executor or administrator as the case may be, This law 
was to be applicable to all cases of intestate or testamentary succession 
throughout British India, but by s. 331 the estates of Hindus. Mabomed- 

ans or Buddhists are specially exempted from its operation 

In Act XXIV of 1867 the classification of persons adopted for the 
purposes of the Act is— (1) any person not being a Hindu. Mahomedan 
or Buddhist; and (2), any person whether a Hindu, Mahomedan or 

^^^IJnder this^lassiticatioQ we find that by ss. 

which closely correspond to ss. 12 and 14 of the Act of 18o5. the P^^s 
of the Administrator-General as to estates of Hindus are s r ctly limited 
to oases where danger of waste is apprehended, .-he Act of 1867 js how- 
ever important as containing a new provision, namely, for the biansfer 
of estates by private executors or administrators to the Administrator- 
General. Section 30 gives the right of transfer, with the previous consent 
of the Administrator-General, to any priv^e executor or admimstrator. 
The question is whether the executor of a Hindu testator is within the 

viiotdA any private executor . t loo-r a 

So fir as regards the time when Act XXIV ot 1867 was nassed 

the point is free from doubt. Tho executor by s. 30 [737] may 

" transfer all estates, effeots and interests vested in him by virtue ot such 

probate ” At that time these words were inapplicable to the case of a 

Hindu executor. Section 30 further provides that upon the transfer 

being effected “the Administrator-General for the time being shall have 

the rights, and be subject to the liabilities which he would have had, and 

to which he would have been subject, if the probate had been granted to 

him-ftt- bhe-dabo aforesaid the “ date aforesaid " being, I take it, the date 

of the transfer. These words seem to me bo indicate that the intention 
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was to limifc the operation of the section to the estates of persona as to 
wdiph the Court would have had authority under s. 16 to grant adminis- 
tration to the Administrator-General by reason merely of the unwimngnesa 
or inability of private executors, or other persons entitled to administra- 
tion to apply for such administration. In that view, s. 30 would onlv 


21 C. 732. 


Appeal 

PROM 

Original deal wiph those cases where executors or administrators of persons men- 
CIVIL. 8- became unwilling or unable to act. after taking out probate 

or letters of administration. It would not apply to those eases where 
the Court had no power to grant admiuisbration to the Administrator- 
Ceneral, unless, besides the unwillingness of the private executor or other 
person entitled to administration, it was further shewn that there was 
danger of waste or misappropriation to the estate which would otherwise 
remain unprotected. The latter class of cases come within ss. 17 and 18 
of the Act, which are the only sections applicable to the estates of Hindus 
Moreover turning to the statement of the objects and reasons of the Act’ 
we find that s. 30 was intended to meet the case of private executor^ 
and administrators about to leave the country. 

These considerations seem to show that the words “ any private 
executor or administrator” did not include the executor or administrator 
of any person falling within the larger classification of persons adopted in 
the Act, whether Hindu, Mahomedan or Buddhist or not,” bub were 
intended to be confined to the restricted class of persons “not beiog 
Hindu, Mahomedan or Buddhist/' 

In the present Act (11 of 1874). ss. 16. 17 and 18 and s. 31 are in sub- 
stance nothing but the re-enactment and reproduction of ss. 16. 17 and 18 
and 8. 30. respectively, of the Act of 1867. The classification of persons 
whose estates [ 738 ] are dealt with, and the phraseology of the sections, 
with one unimportant exception in s. 31, is the same as in the Act of 1867. 

Was it intended, by reason of the enacbmant of the Hindu Wills 
Act in 1870, to give s. 31 a wider signification and a wider operation than 
was intended by the Legislature to be given to s. 30 of the old Act when 
fche last mentioned section was framed ? Having regard to the principles 
of construction which are to be adopted in arriving at the intention of the 
Legislature laid down in the case of Hawkins v. Gathercole (1) and look- 
ing to the ciroumstancos under and in respect of which s. 31 was enacted, 

I am constrained to answer this question in the negative. That s. 31 was 
not inteuded to give the executors or administrators of persons exempted 
fipm the Succession Act an unrestricted right of transferring or otherwise 
disposing of estates vested in them is shown, I think, by subsequent 
legislation. Section 90 of the Probate and Administration Act in its 
original form gave executors the right of disposing of the property of 
deceased persons in their hands, either wholly or in part, only with the con- 
sent of the Court. This restriction continues so far as administrators of 
exempted persons are concerned, but iu the case of an executor it is main- 
tained only in a liniibed form by the ameuding Act VI of 1889, which 
contains the following provisions : “ Tbe power of an executor bo dispose 

of immoveable property so vested in him is subject to any restriction which 
may be imposed in this behalf by the will appointing him, unless probate 
has been granted to him, and the Court which granted the probate per- 
mits him, by an order in writing notwithstanding the restriction, to dis- 
pose of any immoveable property specified in the order in a manner 
permitted by the order.” 


(1) 6 De 6. M. and G. 20> 
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For these roiwons, in ray opinion, a. 31 of Aot II of 1B74 must bo 
read in a limited aonao, and the woiiia "any private exooutoi-a ’ must bo 
held bo apply to exooutora and adminiatratora ol persona of the class 
mentioned in s. IG. that ia to say, porsons not bein^ Hindua. Mahomodans 

or Buddhists. 

If that construction is corroot tho transfer roiied upon on behalf of 
the Aduiiniatrator-Cieneral does not corae within s. 31, and in that view 
I must order the injunction asked for to issue. 

[789] From this order the Administrator-General appe^^d. 

Mr. Woodroffe, Mr. Phillips a.m\ Sir Gri{)Hh Kvaiis, ^r the appellant. 

The Advocate-General (Sir Charles Paul), Mr. Pugh and Mr. Stc- 
phens, for the respondent. 

Mr. Woodroffe.—ThQ question here is whether or not under s. 31 of 
of Aot II of 1874 the Administrator-General can accept a transfer of tho 
office of executor from the executors named in the will of a Hindu testator. 
It was argued in the Court below thata Hindu executor has no estate vested 
in him by the probate or letters of administration. But there have been 
many estates, both of Hindus and Mahoinedans. transferred to the Adinmjs- 
trator-General under this section. The will in this case was made after the 
passing of the Hindu Wills Act. and s. 179 of the Succession Act has been 
made applicable to this will. As soon as s. 179 was made applicable to 
Hindu wills, then, whatever may have been the case before, the estate of 
a deceased testator vested in the executor as such, but it has not been 
decided to what extent the sections of the Succession Act govern case 
of intestacy amongst Hindus. This however is the case of a testate Hindu. 
The section deals with the case of a grant of probate dit^ct to executors 

or to letters of administration with the will annexed This is so under 

8. 196 of Act X of 18G5, which is also applicable to Hindus. Bub befote 
s. 179 was applied, a Hindu or Mahomedan executor or administrator had 
at least the powers of a person acting under letters ad colli<jenda bona. 
Instances of transfers made to the Administrator-General aro numerous. 
viz., ofexecutorshio in the estates of Ohhorj Churn Sen m November 1872, 
of Lai Churn Uittcr on 15bh December 1874, 

on the 15bh July 1878. of Kasinalh Uulltck on the 4th March 1879, of 
NoboOoomar Sett on the 205h November 1883, oi Kanai Lai Seal on 24th 
November 1886, and transfers of administratorship in the goods ot Panai 
Lai Seal on the 24bh November 1886, and m the goods of Sahazade 
Mahomed Manooden on the 25bh January 1888. Of these transfers five 
have come up before the Courts at various stages, and have been 
given effect to, and in one of them the question of the of interest 

which the Administrator-General book was made the subject of decision 
In [740] two of them allowances are paid by tho Administratcr-Ganeral 

lor deb sheba under a doeroo of the Court, 

The old Supremo Court granted letters of administration in tho goods 
of intestate Mahomedans and Hindus within the of itg jurisdiotion 

and also probates. The words of s. 31 of Act II of 1874 correspond with 
the words of s. 30 of Act XXIV of 1867. I do not admit that tho Adminis- 
trator-General could not have had a transfer from a Hmdu executor or 
administrator before the Aot of 1874. An executor even then had some m- 
terest in him It is not necessary that an estate should be vested in tho 
oxebutor. The existence of jurisdiction in the Courts in these matters is 
old. In In the Goods of Bebee Muttra (1) decided in 1832, it was said that 
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1894 probate had been granted to the Ecclesiastical Registrar as early as 1776 

MARCH 16. that jurisdiction the Suoreme and the High Court have succeeded to • 

Appw t Eossein AH (1), the power of the Court to grant 

APPEAL probate and letters of administration to intestate Mabomedans and Hindua 

FROM IS expressly recognised. In the case of Sharo Bihi v. Baldeo Das (2) it 
Original decided that the executor took his title, not from the probate, but 
Civil the will operated on by Statute. 

— * The ground for these grants was nob convenience but jurisdiction 

21 C. 732, under the Charter and Statutes. There was nothing to prevent a Christian 

being the executor of a Hindu estate, nor is there anything to prevent a 
Hindubeing Administrator-General. We find the Ecclesiastical Regis- 
trar obtaining probate and administration to estates of Hindus and Maho- 
medans, and he bad the power of dealing with such estates subject to the 
orders of the Court ; and no instance can be shown in which the next of bin 
or beneficiaries had any right to eject a Hindu or Mahomedan executor save 
for misfeasance or non-feasance. In Sharo Bibiw. Baldeo Das (2) Norman, J. 
says that the probate is evidence of the will as regards a stranger, but the 
case does not apply here. In Jaykali Debt v. Shibnath Ghatterjee (3) 
Phear, J. proceeds on the ground that a Hindu executor has a power to- 
alienate, bub he says be may have less power to alienate than an English 
executor, but that does not show that he had no power to do so. The first 
[7411 Act passed as to the Administrator-General of Bengal was Act VII 
of 1849, which abolished the Ecclesiastical Registrar and appointed an 
Administrator-Geperal. The term “ British subject ” in s. 2 means all 
persons residing in Calcutta, and as regards persons living outside, it 
means European British subjects. In Calcutta it means all persons living 
within the limits of the Original Civil Jurisdiction of the High Court. 
Under that Act there was nothing bo prevent the Administrator-General' 
from being the executor or administrator of a Hindu or Mahomedan, and 
what was there to prevent the transfer to him of a Hindu or Mahomedan 
©state? It is submitted that the Act of 1849 did not apply to British 
subjects only. But assuming that that Act was limited to British sub- 
jects, Act VIII of 1855 is not so limited, for under s. 9 the Administrator- 
General is entitled to letters of administration to any deceased person. 

I The report of the Parliamentary Commission on Sir Thomas Turton’s 
defalcation gives a list of estates, in soh. D, belonging to Hindus and 
Mabomedans administered by Sir Thomas Turton, and the schedules 
of that report are dealt with in Act V of 1851, which shows beyond* 
doubt that Sir Thomas was administering to those estates under 
right or under colour of his office as Administrator-General. Moreover 
Act VIII of 1855 was not passed to amend Act VII of 1849, but to amend 
the law. The scope of an Act may be enlarged so as to apply its clauses 
to persons and things other than those actually contemplated by it when 
passed — see Coke, Pt. II., 35 (Ed. 1809) ; Maxwell on Statutes, 93. 

The next Act is Act X of 1865, s. 179 of which is made applicable 
to Hindus. The objects and reasons for that Act show that it was- 
intended to apply to everybody in India. Then follow Act XXIV of 
1867 and Act XXI of 1870. Then Act II of 1874 gives power to the 
Administrator-General to. accept transfers. Section 30 of Act XXTV of 
1867 finds no place informer legislation, and if that section barred the 
transfer to the Administrator-General by reason of there being nothing in a 
Hindu executor to transfer, it is submitted that as soon as the Hindu 'Wfll^^ 

(2) 1 B. L. R. 0. C. 24. (3) 2 B. L. R. 0.0. 1. 


(l) Fulton. 339. 
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Ao6 passed this was remedied, and if Dot then it was reoiedied 1894 
when Aot II of 1871 was passed, which must be taken to refer to the March 16 
£742] existing state of the law. Then s. 90 of the Probate and Adminis> 
tratioQ Aot gave large powers to Hindu exooutors and administrators. 

The oase of Hawkins v. Gatlicrcole (1) deals with the manner in 
whioh a Statute such as this should be construed. 

[The Court hero called upon the Advooato-Oeneral.l 

The Advocate-General (Sir Charles Paul), for the respondent, 
Administrator-General. — The property in this case is chiefly immove; 
able; no estate in realty ever vested in any English or other executor 
by virtue of a grant of probate. Personal estate which vested in ap 
English executor or administrator by grant depended on a history of its 
own, uis., that in early ages the personalty was soixad by the ordinary-, 

-until the statute of Edward III which required the ordinary to make 
grants passing the property from himself to some one else. The 
ordinary made the grantee prove the will in the Ecclesiastical Court, and 
take out probate thereof. The Hindu and the Mahomedan were in the same 
position as to all sorts of property as an Englishman as regards realty ; 
probate was not necessary nor letters of administration as the estate vested 
in the next heir. That was the state of things until the Succession Act, 
when property hrst vested in an executor or administrator. Theexecutot 
or administrator referred to in s. 31 of Act II of 1874 is an executor or 
administrator in whom title vests by letters of administration or probate. 

The Act does nob apply to Hindu executors save in ss. 17 and 18, bub it 
applies only to persons subject to the Succession Act. 

*' Private 0 xecutor” means a person other than the Administrator- 
General. The executors and administrators referred to in s. 31 are thp 
executors and administrators, the subjects of the Act. The section never 
was intended to apply to a case of a transfer when the Administrator- 
General could nob have been originally an administrator with the will 
annexed or otherwise. 

If the executor originally named renounced probate, the Adminis- 
trator-General could not apply, but according to s. 31, as read by the other 
side, if the executor took out probate he could ; this is illogical. Section 16 
■enables the Administrator-General to apply in cases of testacy when the 
executor does nob come forward. [743] saving in the cases of persons exemp- 
ted under the Succession Act. It is submitted that it never could have been 
intended that the Administrator General should obtain adminisbrabipn ip 
an indirect way when he could not do so in a direct manner. Section 16 
applies bo a class governed by the Succession .Act ; and s. 17 applies to that 
class, plus Hindus, Mahomedans and Buddhists. It is submitted tba^t 
• B. 31 could not possibly apply to the class of persons referred to in s. it- 
The Hindu Wills Act does nob say that the powers given, by s. 31 8ha6 
apply to Mahomedan and Hindu executors. Nor does the Hindu Wills 
Act refer to intestate estates pure and simple, but to cases of testacy with 
the will annexed. The state of things under the Hindu Wills' Act 
iadifiereot from that under the Probate and Administration Act. That 
being so, s. 31 of Act It of 1874 must be limited, otherwise it covers all 
oases of testacy and iobo?bacy. It must therefore be limited by saying 
administration with the will annexed.” It is submitted tberefo]:>a 
(a) that the Administrator-Generars Act cannot be stretched so as to 
tuolude another class of persons ; (6) that the Hindu Wills Act lays down 

(1) 6 DeG.M. & G. 1 (21). i; 
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1894 that the rights, duties and privileges of the Administrator-General shall 
Maroh 16. not be interfered with ; (c) that the words of the Hindu Wills Act do not 

fit in with the Administrator-General’s Act; and (d) that if it had been 

Appeal intended to favor Hindus in this particular, it would have been expressly 
FROM SO provided. 

Obk^inal The Probate and Administration Act by s. 149 (d) declares also that 
OlVIL. rights, duties and privileges of the Administrator-General are not to be 

affected. " Affect ” means to curtail or enlarge or produce a change. The 

21 C. 732. claim of the Administrator-General in this case is a privilege, and when you 
enlarge a privilege* can you be said not to affect it under the Probate and 
Administration Act? Hindu and Mahomedan executors cannot sell save 
by leave of the Court, but if tbe Administrator-General can take by 
transfer from a Hindu executor, does he take subject to the restriction? 
Tbe reasons for amending the Act of 1867 by the Act of 1874 were threefold: 
(a) to enable the Administrator-General to apply in cases of danger; 
(W to compel the District Court .to give notice when a person subject to 
the Succession Act died ; (c) to transfer estates to tbe Official Trustee. 

[744] As to Act II of 1874, s. 15 merely gives the order in which 
preference will be given to those who may have the right to probate. It 
gives to tbe Administrator-General a right to apply for probate in some 
cases but not generally : that section only shows that the next of kin shall 
be preferred to him. If that section gave a general power, the rest of the 
Act would be useless. There is no reference in that section to what estates 
administration is to be granted : nor are any rights dehned by it. In s. 23, 
“ any case” means in any case in which he might apply. Does s. 15 
carry the matter further than ss. 16, 17, 18 and 30? The objects and 
reasons of Act 11 of 1874 show that one object of the Act was to enable 
the High Court to grant limited administration bo the Administrator- 
General. 

With regard to the transfers referred to by the other side, there is 
only one before tbe Hindu Wills Act, but after 1874 there are six or seven. 
The case of hi re Dkunput Sinc) (1) shows that a course of decision is not 
to affect the law. As bo tbe meaning of the words " British subject,” it is 
not limited bo the town of Calcutta, see 13 Geo. Ill, cap. 63, s. 30 ; Smoult 
and Ryan, 41. Section 13 of the Charter gave general jurisdiction over 
the whole province, and makes no mention of “ inhabitants of Calcutta. 
The case of De Geer v. Stone (2) gives the meaning of the term, and under 
the judgment in that case a native of India never could be a British sub' 
jeot. See b.\3o Manickram Chattopadhia v. Meer Conjeer Ali Khad w) t 
and under 39 and 40 Vic., Chap. 79, s. 21, ecclesiastical jurisdiobionis 
given to British subjects. Tbe Statute 13 Geo. HI., cap. 63, distingaishes 
between Native and British inhabitants. It is submitted that ‘ British 
jecb” means European British subject. The Collection of Debts Act (XX of 
1841) shows who are British subjects ; that Act does not vest any estate lo 
the Administrator-General, it only empowers him to get in debts. 
goods of Sossein Ali{^) does not enlarge the Statute under which the Bcolesi- 
astical Registrar was appointed. Tbe Preamble of Aob V of 1851 sho^ 
that Sir Thos. Turton was an officer of the Court on its Ecclesiastical, A 
miralby, and Equity sides ; and the Ecclesiastical Registrar [ 748 ] r 

take out administration to estates of British subjects. In « 

Bebee Muttra (6) establishes that in cases of Hindu estates probate 

(1) 20 C. 771. (2) D.R. 22 Gh. D. 243. (3) Morton, 125. 

(4) Fulton, 339. (5) Montrioo’s Morton, 191. 
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not neoesaary ; aee per Kyau, 0. J., in Anwid Chunder Ghosc v. Sooyee- 
money Dossee (1) : and if it was not nooessary. it would not vest the estate 
in the executor. See also Montriou's note on p. 2G5 of his Edition of 
Morton. In Ardasecr Cursetjec v. Pcrozeboye (2), the Privy Council held 
that the Eoolesiastioal law was not applicable to Parsis. Bengal Regulation 
V of 1799, ss. 2 and 3, shows tliat Hindus and Mabomeduns need not 
awly to the Courts for probate or letters of administration ; by a. 4 
of the Hindu Wills Act part of this Regulation is repealed. It was 
Fergusson’s Act which enabled English executors to deal with realty. 
Sharo Bibi v. Baldco Das (3) points out the difference between English 
and Hindu executors. Stress has been laid on s. 179 of the Succes- 
sion Act as vesting tbe estate in the executor as such ; but ss. 179 and 187 
have not been extended to Hindus and Mahomedaos but to Hindus only 
by tbe Hindu Wills Act. Tbe effect of the Succession Act was to treat 
real and personal property alike. Section 179 must be read with s. 187. 
It is submitted that a Hindu cannot come in under s. 31 of Act II of 1874, 
because that Act, like the .\ct of 1867, deals only with those persons who 
are governed by the Succession Act. The word ‘ executor ” does not mean 
in s. 31 any roving executor, but any one who may have come in and 
obtained probate as against the Administrator-General. The section only 
applies to executors and administrators under the Succession Act. 

It has been pointed out that the Act of 1849 uses tbe words estates, 
effects and interests vested," but that all that was intended by that Act 
was that every estate the Ecclesiastical Registrar had in his bands should 
be transferred to the Administrator-General. It was unnecessary to use 
the word “vest." Section 16 of the Act of 1867 covers tbe ground of 
tbe Succession Act; the “ private executor," in that Act means a private 
executor who has taken out probate, or an administrator wbo has ob- 
tained letters of administration, under the Succession Act. Section 16 
[746] of the Act of 1874 merely lays down a general proposition ; there 
is no general power in the Administrator- General to apply for letters of 
administration anywhere ; the pow’or is of a limited and speciGc kind. 
I base my argument as to this on three grounds — (1) tbe meaning of the 
words ** private executor;" (2) that until tbe Succession Act property of 
a deceased did not vest in an executor ; and (3) that s. 31 shows that the 
Administrator- General cannot take possession till bo has taken out letters 
of administration. 

As to the construction of the Act as referred to by the other side, I 
say that Maxwell on Statutes, 75, shows how the Act should be construed ; 
the exceptions to that construction are pointed out on p. 93. but the excep- 
tions do not apply here. Section 30 of Act XXIV of 1867 must be read 
with the Succession Act ; as to an executor, he cannot appear before a 
Court end say be is an executor, save under s. 179 of the Succession Act. 
It is said that probate is mere evidence of title, but I say it is a decree declar- 
ing a title. Before the Hindu Wills Act Probate and Administration to 
Hindu estates was unnecessary ; if a thing is unnecessary it has no effect. 
Then with regard to the particular estate mentioned in s. 30 of Act of 1867 
it did not vest in him by virtue of the probate. The executor there refer- 
red to cannot be a Hindu executor ; see Lallubhai Bapabhai v. Manku- 
varbhai (4). It means a full executor, and nob an executor limited in 
his action such as a native executor ; such an executor could transfer 
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no ioterest as he has none to transfer; he is merely a manager. Therefore 
I say “private executor” is not a Hindu executor. As to the schedule 
referred to in Act V of 1851 it is said that Sir. T. Turtoo adminisnered to 
estates of Hindus, and that subsequent legislation went on on that basis, 
but the fact that Government accepted the liability of Sir T. Turton proves 
nothing. He had no right to administer to native estates, he merely 
assumed to do so. But assuming that Sir T. Turton, as Ecclesiastical 
Registrar, could do so, the Administrator-General is a new officer, 
the creation of Statute, and has bis powers dehued by that Statute! 
The Administrator-General did once apply to this Court before 
Mr. Justice Trevelyan for letters of administration to a native [747] 
estate,* but was refused — In the goods of Hurry Das Neogy (1). 
There is no section in the Act of 1874 giving the Administrator-Generai 
power to take out letters of administration to Hindu estates. The fact 
that the Lenisluture when repealing the Act of 1867 by the Act of 1874 
did not in the latter Act enlarge the rights of the Administrator-Genera! 
(his rights being saved under the Act of 1870) shows that it did not 
intend to give him the right of taking a transfer except in the cases 
specified in the Act ; but assuming that it was so intended then an 
absurdity follows, viz., that the Administrator- General could not take out 
letters of administration to the estates of Hindus, yet be could take such 
an estate by transfer. Act II of 1874 did not intend to enlarge the opera- 
tion of s. 30 of the Act of 1867. That Act was passed for the purpose of 
adding two sections which do not touch the subject. A.«suming that the 
words in s. 31 are wide enough to let in Hindu executors or administra- 
tors, it is obvious tbat aucb was not the intention : Hawkins v. 
Gatharcole (2). 

The Probate and Administration Act saves the rights of the Adminis- 
trator-General ; his rights are not to be “affected,” which means to 
produce a change. The meaning of s. 31 of Act of 1874 is changed if it 
is applied to Hindus. When “affecting” means “affecting injuriously” 
the Legislature takes care to say so. In Gopal Lai Seal's case (3) 
Pigot, J., says : “ The Act must be read as saving rights and not as cutting 
them down.” Section 2 of the Hindu Wills Act is strongly in my favour 
as it extends certain provisions of the Succession Act to wills and codicils 
of Hindus. As to the position of a Hindu executor after the passing of 
Act V of 1881, see Moosa v. Essa (4). 

Mr. Pugh, on the same side. — As to the difference between amending, 
repealing and re-enacting Act, see Maxwell, 40, 44. The repealed Act has 
to be considered. There is no intention by the Legislature to alter the 
scope of the Administrator-General’s Act, because if in the Act of 1867 it 
was not intended that the Administrator-General should take estates by 
transfer then in the Act of 1874 there is nothing that gives him that power. 
Mr. Justice Pigot’s decision in Gopal Lai Seal's case does not [748] turn 
on the validity of the transfer to the Administrator-General. General words 
in an Act can be cut down by the context, and by the course of previous 
legislation, see Charlton v. Lings (5), Wilson v. Town Clerk of SalfoTd{^)i 
Beresford Hope v. Lady Sindhurst (7), The Dowse (8), Everard 
Kendall (9). Act XX of 1841, s. 20. clears up two matters, the meaning 
of the words “ British subject.” and shows that probates and letters were 


(1) Unreported. 

(4) 8 B.241. 
f7) L.R. 23 Q. B. D. 79. 
(9)L.R. 5 C. P. 428. 


(2) 6 De G. M. and G. 1. (3) Uoreported. 

(5) L.R. 4 O.P. 374. (6) L.R. 4 0. P- 398. 

(8) L.R. 3 A. &. E. 135 (140). 
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graDted, but oaly for bho purpose of getting ia debts. Tiio Hindu Wills 
Act has no etTeoc on the Adtninistrator-Geaerars Aot — Cally Nath Naugh 
Chowdhi'y v. Ohuuder Nath Naiinh Chowdhry (1), 

Mr. irboiro^c, in reply. — With referenoe to tbe unreported applioatioos 
made, Oopalhal Scats case proceeds on tbe footing of a transfer. Amongst 
the transfers to the Administrator-General made between 1871 and 1888 
there have been before the Court some seventeen applioatioos, and in none of 
them was the question of the validity of the transfer raised. The Aot of 
1849 refers no doubt to British subjects, but by a. 2 all the estates then 
in the hands of the Ecclesiastical Registrar were transferred to the 
Administrator-General. It appears from the case of In the goods of Bebce 
Muttra that the Court had general ecclesiastical jurisdiction to grant pro- 
bate to Hindus residing in Calcutta, even although all the property was 
not in Oaloutba. Since then dovvn to 1882 probates and letters of ad- 
ministration have been granted to wills of Hindus and Mahomedans; and 
the estates of vast numbers of persons, Greeks, Parsis and others, and 
those of mixed blood have been administered. It further appears that 
Russell, C.J., has hold that jurisdiction was not given by means of the 
applicants being British subjects, but that the words British subjects in 
the Charter could not be taken to cut down the general povvers of the 
Supreme Court given by the Statute of Geo. III. Since that time there 
has been no change in the law. It is idle to say that tbe law does not in- 
clude Hindus and Mahomedans, assuming that the Act of 1849 deals only 
with European British subjects.but it is clear that s. 2 deals with a larger 
<slass. That Act was repealed by Act VIII of 1855, which deals with British 
[749] subjects, non-British subjects, and Hindus and Mabomedans. _ It 
includes all classes of persons, aud there are in it general provisions which 
are in no way limited ; see ss. 9, 10, 11, 12 and 17 ; the latter section is 
however limited in its proviso. Then followed the Succession Act which 
applies to all British India except as provided by ss. 331, 332. It applied 
to Parsis with the exception of those parts excepted by tbe Pars! Succes- 
sion Aot of 1865, ui 2 .ss. 20—24, 26—28, 29—43. Therefore ss. 179, 187, 
191 of the Succession Act all apply to Parsis. Section 179 is a statutory 
announcement that executors and administrators are personal legal re- 
presentatives ‘ the seotioii is not cut down by ss. 187, 190. Ic is said that 
8. 30 of the Act of 1867 does not apply. Assuming that the Administra- 
tor-General could not obtain letters of administration general or with tbe 
will annexed to estates of Hindus and Mahomedans, how then are the 
provisions of s. 30 to be cut down. 

Before the Hindu Wilis Act, Hindu executors and administrators 
transferred and mortgaged estates. The case of Tarachand Coondoo 
Ckowdry (2) shows that probate was granted to a Hindu for the purpose 
of enabling him to deal with Bank of Bengal shares. In the goods of 
Dumoodhur Doss (3), letters of administration were given to the Adminis- 
trator-General. In Loganada Mudali v. Bamaswami (4) it was held that 
an administrator could dispose of property. In Sreernutty Dossee v. Tar- 
rachurn Coondoo Choiodkry (5) an executor mortgaged property ; it is not 
an authority for saying that he had no power whatever, but was only a 
manager, but this case shows that ha was tied down by the will. Long 
before 1866 estates and interests were vested in executors, European as 
well as Hindu and Mahomedan. The Legislature, however, dealt with tha 


(1) 8 C. 378. (2) Boutke, Pt. V, 3. (3) Boutko Pt. V, 6. 

(4) 1 M.H.O.R. 384; (5) Boutke A.O.C. 48. 
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Ecclesiastical Registrar as an executor or administrator having an interest 
vesting in him in estates of Hindus and Mahomedans ; such an interest 
was not a beneficial interest only. It is submitted that the words 
estates, effects and interest” do not cut down the words “private 
executors or administrators.” I refer to Ex parte Arrowsmith (1) 
as to the Act of 1874 being construed according [750] to the state 
of things in force at the time of its passing. The first part of s. 15 is 
identical with the section of the former Act, but the latter part referring 
to the Administrator-General was added owing to the passing of Acts of 
1865 and 1870. That section contemplates the Administrator-General 
obtaining administration in Calcutta and in the mofussil. but after the 
next of kin ; this was added because creditors under the Hindu Wills Act 
could have taken out letters of administration. The Act of 1874 left the 
Adminisbrator-Genoral entitled to take out probate and letters in all cases 
in which he could do so before, but he could have taken out administration 
to a Hindu in Presidency towns at any time. 

A Hindu executor or administrator has a right to probate or letters 
of administration under the term “ private executor or administrator. ” 
Section 31 anplies to Parsis and Hindus amongst others. A Parsi at the 
passing of the Act of 1874 must have proved the will to establish his 
right under it, and must have taken out letters in the case of an intestacy. 
The preamble of Act IX of 1881 shows that the Legislature wanted to 
put Parsis on the same footing as Hindus and Mahomedans, and this 
was done by leaving s. 31 of Act of 1874 as it was and adding the words 
“Parsis, Mahomedans and Buddhists,” in ss. 16, 17 and 18, and they 
struck the words “Hindu, Mahomedan and Buddhist” out of s. 36, leaving 
the words “any person:” and in s. 40 they entitled the Administrator- 
General to come in notwithstanding. So that the words “any private 
executor” would have to be construed differently indifferent sections. 

The following judgments were delivered by the Court (PetherAM, 
C.J., and Prinsep and Trevelyan, JJ.) : — 


JUDGMENTS. 

Petheram, C.J. — The question we have to consider is whether the 
executor appointed by a Hindu testator who made his will in 1389, and 
died in 1891, can, after he has obtained probate, transfer the estate, effects 
and interests, vested in him by virtue of such probate, to the Administra- 
tor-General under s. 31 of the Administrator-General’s Act (II of 1874). 
Mr. Justice Sale has come to the conclusion that he cannot, as he 
thinks that the estate of a Hindu is not within any of the provisions of the 
Act, except ss. 17 and 18, which are expressly made applicable to such 
[761] estates. The argument on both sides has dealt, not only with the 
Act upon which we have now to put a construction, bub with the history 
of the office of Administrator-General, and with the conditions unde** 
which the various Acts by which it has been constituted have been passed, 
and in what I have to say on the subject I propose to follow tha same 
course. 

The office was first constituted by Act VII of 1849 to supersede that 
of Ecclesiastical Registrar, aud that Act deals exclusively with the estates 
of British subjects dying within the Presidency of Fort William in Bengal' 
Act VIII of 1855 was on the 3rd of March 1855 substituted for Act VI 
of 1849 which was then repealed. The Act of 1855 deals with the three 


(1) li.R. 8 Oh. D. 96. 
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Vresidenoies, and contains special provisions with refoienco to tlio estates 1894 
o( Mahomodans and Hindus. Sootiou 9 provides in penoral terms that March IG. 
any letters of administration or letters “ colligcnda hnna" granted 
by the Supreme Court shall, unless they are granted to tlio next of kin, • 
be granted to the Administrator-General, in preference to a creditor or FROM 
next friend. Section 10 defines *’ next of kin.” Section 1 1 provides ORIGINAL 
that the Administrator-General must take preceedings to obtain letters Civil 
of administration of the estates of all persons, whether British subjects — 
or not, who were not Mahomedans or Hindus, who liave left more 2i C 732, 
than Rs. 500 within the jurisdiction of the Supreme Court, when no 
person has within a month applied for administration. Section 12 
provides that upon the death of any person, whether a Mahomedan or 
Hindu or not, and where the assets are in danger, the Court may grant 
administration to the Administrator-General, and 3. 14 provides 
that the Court may in such cases enjoin the Administrator- fienoral to 
take possession of the assets. In 1855 there was no statutoi y law in 
this country relating to the sdministratioii of either testate or intestate 
estates, and in the case of Hindu estates the executor or administrator 
of the deceased took no estate in bis uroperty equivalent to that taken 
by bhe.personal representative of a deceased person under Bnglish law. 
but was merely an agent for the purpose of distributing the property 
according to law or according to the will of the deceased — Sharo Bibi v. 

Baldeo Das (1). In 1865the Indian Succession Act (X of 1865) was 
passed dealing with the succession to all persons Cl32l dying in British 
India, except Hindus, Mahomedans and Buddhists (s. 331), and except any 
of the members of any race, sect or tribe in British India or any part of 
such race, who might be exempted from its provisions by the Ciovernor- 
General in Council (s. 332). Section 179 provides that an executor or 
administrator shall be the legal representative of the deceased for all 
purposes, and that all the property of the deceased person shall vest m 
him as executor or administrator. Section 187 provides that the right 
of an executor or administrator can only be established in any Court, 

if probate or administration shall have been granted to him, and s. 191 
that letters of administration should entitle the administrator to all 
rights belonging to the intestate, as effectually as if the administration 
had been granted at the time of his death. 

In 1867 the Admioistrator-Generars Act of 1867 (Act XXIV of 
1867) was passed. By it the Act of 1855 was repealed, and the new Act 
substituted for it. Section 15 takes the place of s. 19 of the old Act. Sec- 
tion 16 that of 11. and ss. 17 and 18 that of 12 and 14. It is apparent 
that this Act was passed with special reference to the provisions of 
the Indian Succession Act. as in s. 16 persons exempted from the 
operations of the Succession Act under s. 332 are added to Hindus and 
Mahomedans, and with them are exempted from the operation of 
B. 16. By 8. 30 of this Act the power was first given to a private epeutor 
or administrator to transfer the estate, effects and interests vested in him, 
by virtue of the probate or letters of administrabioa, to the Administrator 
General, and so to relieve himself of all further liability or concern with 
the estate. In 1870 the Hindu Wills Act (Act XXI of 1870) was passed, 
and by it some sections of the Indian Succession Act. amongst others, 
sa. 179, 187 and 191, were made to apply to all wills of Hindus, within 
the territories of the Lieutenant-Governor of Bengal or the Original Civil 
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JurisdicSion of the High Court, but s. 5 provided that nothing in the act 
should affect the rights, duties and privileges of the Administrator- 
General. 

In 1872 a bill was introduced into the Council of the Governor- 
General to amend the Administrator-General’s Act of 1867 by the addi- 
tion of two sections, the objects of which, as stated by Mr. Stephen 
who introduced the Bill, were to extend the operation [793] of the Act to 
Native States where there was a European community, and to clear up 
some uncertainty as to the meaning of the word “ distribution ” in s. 52, 
The Bill was referred to a Select Committee whose report was presented 
by Mr. Hobhouse on the 27th of January 1874. The report recommended 
that several small amendments should be made, but did not notice the 
change in the position of executors of Hindus, which had been effected by 
the Hindu Wills Act. Mr. Hobhouse in presenting the report said that 
the only point which it was necessary to mention was that, inasmuch 
as the Act of 1867 had already been amsndad twice, the Select Committee 
thought it better to repeal the existing Acts, and re-enact them so as to 
have tlie law conveniently within the compass of a single enactment. 
Upon this the Administrator-General’s Act of 1874 was passed, and it is 
the Act which wo are now to construe. 


The present Act, except as regards the amendments mentioned by 
Mr. Stephen in 1872, is practically a re-enactment of the Act of 
1867, ss. 15, 16. 17. 18 and 31 being in substance reproductions of 
ss. 15, 16, 17, 18, and 30, and the Advocate-General argues that, as this 
is the case, we must, in construing the Act of 1874, have regard, not to 
the state of the general law on the day in 1874 when it was passed, but to 
the state of the general law in 1867 when the Act of that date, of which 
the Act of 1874 is a re-enactment, came into force. No authority has 
been cited in support of this argument which, as far as I can ascertain, is 
quite new ; but reliance is placed on the fact that neither in 1872, when 
the Bill to amend the Act of 1867 was introduced by Mr. Stepheo, norm 
1874, when the report of the Select Committee was presented by 
Mr Hobhouse, is any trace to be found of any intention on the part of the 
Legislature to change the position of the executor of a deoeased Hindu. 
In my opinion the history of the .\ct of 1874 is inadmissible to explain 
it, and we ought not to consider what was the intention of the TSfembers 
of the Council by whom it was introduced (see the cases collected in 
Wilberforce on Statutes, page 105). But even if we do consider its 
history, as it appears from the reports of the proceedings which I 
bave mentioned, I think it is altogether insuffioient to show that it 
was not intended that the ordinary presumption should apply, [7S4J 
that the Legislature were aware of the then existing state of the 
general law, and that the Act of 1874 was enacted by them with reference 
to the general law which was in existence when it came into operation, 
and coneurreatly with which the new particular law would operate. The 
Act came into force on the 10th of February T874, the Act of 1867 being 
repealed at the same moment, and from the time when the new Act came 
into force, it was the only law in existence relating to the office and duti^ 
of the Administrator-General, and the office which ha has since held, 
and the duties for which he has since then bean responsible, are those 
created by that Act, and by that Act only, and in considering the naturfl 
of hisofficeand duties we must, I think, look atthegeneral law relating 
to the position of the executors or administrators of testate or inteatalie 
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estftties at aod sinoo t.h it- moiuont. aii'l not at tboii* position at an\‘ oarlier 

period. 

It is argued for tlio plaiuttll that the meaning of the words “any 
private exeoutor or administrator” in 3. 31 of the Act of 187‘1 must bo 
limited to the executor or administrator of any estate to which the 
provisions of the Indian Succession Act were applicable when tliat Act 
was passed, because the riglib given to the Administrator-General 
by s. 16 of the Act, is limited to tlie estate of persons to whom 
the Indian Succession Act applies, and bscause it is said that the 
'general scope of the Act shows that it was nob intended to apply to 
any other estates. It is also contended that s. lo of the Act only pres- 
cribes the order in which persons who are otherwise entitled to them shall 
he entitled to grants of administration, and does not give the Administra- 
tor-General any right to apply for a grant in any case ; and further that 
no executor or administrator of any estate, except those within the provi- 
sions of the Indian Succession Act, could transfer the estate, effects and 
interests of bis testator un ler tl^at section, as they were not vested in 
him. In my opinion the l ist of these contentions rests upon no foundation 
of fact, as it is certain that after the passing of the Hindus Wills Act of 
1870 the whole estate of a Hindu testator was vested in the executor 
of his will, in precisely the same way as that of an English testator 
who had died and whose will had been proved in this country was 
vested in him ; and it is clear that after the passing [7SS] of the Hindu 
Wills Act the executor of the will of a Hindu was in precisely the 
same position as the executor of the will of a European, inasmuch 
as the sections of the Indian Succession Act, which deal with the 
position and interest of executors, are made to apply bo Hindu’s wills ; 
and if the executors of Europeans are within the scope of the Adminis- 
trator-General’s Act, the executor of a Hindu must be within it also, 
inasmuch as their positions with reference to the estate of their testator 
are precisely the same. It cannot in my opinion be successfully contend- 
ed that s. 15 of the Act does not confer on the Courts the power to grant 
letters of administration to the Administrator-General in some cases, 
inasmuch as they have always been granted to him in the case of Euro- 
peans, in cases which are not within the provisions of s. 16. and if 
s. 15 does not give them the power to grant them to him, I cannot 
find any section which does ; and if the section gives the Courts the power 
to grant them to him, in the case of Europeans, I am of opinion that it gave 
them the same power in tbe cases of Hindus and Mahomedans if they had 
the power to make a grant in respect of such estates at all. It is no doubt 
the case that grants of probate or letters of administration were not 
necessary before 1870 for the administration and distribution of tbe 
estates of Hindus and Mahomedans, but there is no doubt that in many 
such cases grants were before then in fact made by the Courts, in respect 
of such estates, and if they bad tbe power to make such grants at all, 
I think that they had the power to make them to the Administrator- 
General under the Acts of 1855, 1867 and 1874. Assuming, however, that 
they had no such power, it could nob have been because the words of 
the Acts are not wide enough to give it, as the words are general and, 
unless restrained by tbe rest of the Act, must include every one, but be- 
oause such grants were not necessary in cases of the estates of Hindus 
ftud Mahomedans, and that therefore it cannot be supposed that tbe Legis- 
lature intended to give the power to tbe Courts bo make grants which 
would be useless. If this argument is sound the powers of tbe Courts, as 
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far as the Admioistrator-General is concerned, were not affected by the Act 
of 1870, as that Act only deals with estates of Hindus where the deceased 
bas left a will, and appointed his own executor ; but this fact could 
[756] not, in my opinion, prevent s. 31 from operating upon the new 
interest which was created by the Act in the executor of a Hindu. 

Whether, however, this was so or not, the whole condition of affairs 
was changed in 1881, which was long before either the will or the trans- 
fer with respect to which the present question arises. In that year the 
Probate and Administration Act was passed, and since that time grants 
of probate and administration are as necessary for the administration 
and distribution of the estate of Hindus and Mahomedans as they are 
for those of Europeans, and as since then they are in precisely the 
same position, I think that the Courts must have the same powers of 
granting letters of administration to the Administrator-General to the 
estates of Flindus and Mahomedans, under s. 15 of the Act of 1874, as 
it has to make the same grants with reference to other estates; and 
that since then at all events it is impossible to say that a right 
can be transferred to the Administrator-General under s. 31 which 
could not be granted to him by the Courts under the earlier sections of 
the Act. Section 16 is no doubt limited to estates which are within the 
provisions of the Indian Succession Act. but that section deals with very 
particular cases, and I do not think the fact that the duties of the 
Administrator-General under it are limited to those cases can be sufficient 
to limit the powers of tbe Courts under the other sections which are 
general in their terms. It is true that s. 5 of tbe Hindu Wills Act 
provides that nothing in that Act contained shall “affect” the rights, 
duties and privileges of the Administrator-General, and it is argued that 
“ affect ” in that clause means change, and that if the effect of s. 179 oi 
the Indian Succession Act, when incorporated in the Hindu Wills Act, 
was to enable the Administrator-General to accept a transfer of a Hindu 
estate under s. 30, it would change his rights and duties, and its operation 
on him would be prevented by s. 5 of the Act of 1870 ; but assuming that 
this is the correct reading of the section, tbe present Administfator-General 
was nob appointed under the Act which was then in force, and is nob 
exercising any powers under it, but derives all his rights,^ duties and 
privileges from the Act of 1874, and I do nob think that the rights, duties 
aud [757] privileges of an office created by the Act of 1874 can be affected 
by a clause in the Act of 1870, which saved the rights, duties and privileges 
of an office which was created in 1867 and was abolished in 1874. 


It is said in the case of Leverson v. The Queen (1) that acts^ which 
have been done under a Statute may be taken into consideration in c(^- 
struing it, and in the present case what has taken place since the Hindu 
Wills Act was passed would seem to indicate that it was understood bo O0 
the intention of the Legislature in passing that Act to bring Hindu estates 
within the operation of a. 30 of the Act of 1867 ; but that some dou 
having arisen as to the effect of the saving clause in the Hindu Wills c i 
it was decided to repeal the Act of 1867 and to re-enact it in 1874 bo 
any such difficulty. It appears from the records of the office that the ^ 
time on which the estate of a Hindu was transferred by his executor W e 
Administiator-General was on the 6th of November 1871. AfterwM^ 
fers were made of Hindu estates on December 5bh 1874, July q-./ 

March 4th 1879, July 21st 1884. November 25 th 1886, and September^ 


(l) L. R, 4 Q. B. 394. 
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1888. In 1881 the Pi'obate and Administration Aot of 1881 was passed, 
'whioh applies to the estates of all persons to whom the Indian Succession 
Aot does not apply. By it so inuoli of the HindaWills Aot as incorporates 
8. 179 of the Indian Succession Aot is repealed, huts. 4 of the now Aot is 
id6nti*>al in its terms with s. 179 of the Succession Act, so that, since the 
passing of that Aot, the position of tlia executor or administrator of a 
Mahomedan or Hindu has been the same as that of the executor or ad- 
ministrator of a Buropean, and wo find that on the 25th of January 1888 
the administrator of a Maliomedan transferred the estate to the Adminis- 
trator-General under s. 31 of the Act of 1874. 

The number of the estates which have been transferred by Hindu or 
Mahomedan executors and administrators since 1870 is no doubt small, 
bat some of them are lar£*e, and I have no doubt that there has never been 
a time in recent years in which a substantial part of the business of the 
office has not been connected with such estate; indeed, there has 
been a good deal of litigation in this Court arising out of them, to which 
the Administrator- [788] General has been a party, so that the practice 
has for years been notorious. 

In what I have said so far I have assumed that s. 5 of the Hindu 
Wills Aot was sufticient bo prevent tha Administrator-General from ac- 
oeptiog a transfer of the estate of a Hindu under s. 30 of the Act of 1867, 
and I have done so because I think it makes no difference to the result of 
this case, whathar it was so or nab, and because I think the course of 
baainess in the office, which 1 have before noticed, indicates that this 
view was taken by the Legislature, but in mv opinion that is not by any 
means the case. The marginal note to s. 5 is “ saving the rights of the Ad- 
ministrator-General, Bengal,” to s. 149 of the Probate and Administration 
Aot it is ” saving clause,” and although the marginal notes are not any 
part of the Act bhey-do, I think, indicate that the object of both sections was 
to save the existing rights, duties and privileges of the Administrator- 
General and not to prevent liim from acquiring any new ones if any such 
were conferred upon him by the Act ; but, however that may be. I am of 
opinion that no new rights, duties or privileges were in fact conferred 
upon him either by the Act of 1870 or by that of 1881, or that his position 
was changed or affected by either of them. The right and privilege of the 
Administrator-Geoeral under s. 30 of the Act of 1867 and under s. 31 of 
the Act of 1874 was to bake over the estate of the deceased from any 
executor or administrator who had the power to transfer it to him. His 
duty was to administer the estate according to law, and those rights, duties 
and privileges are the same to-day as they were in 1867, when the Act of 
that year came into force. The persons whose positions have been affect- 
ed by the Hindu Wills Act and the Probate and Administration Act are 
the executors and administrators of Hindus, Mabomedans, and all the other 
inhabitants of India who are nob within the provisions of the Indian 
Succession Act. By the Hindu Wills Act the executor of a Hindu was 
placed in precisely the same position as the executor of a European 
who had died in India, and by the Probate and Administration Act 
the same change was made in the position of all executors and 
administrators in India who were not within the provisions of the 
Indian Succession Act, and when that was done I think that first 
[7sg] the Hindu executor in 1870, and afterwards all other executors and 
administrators in 1881, were brought within the operation of the transfer 
Beotions of the Administrator-General’s Acts, by virtue of the principle 
which has been constantly acted upon, and which was stated by Lord 

1135 


1694 

Maucu 16 . 
Apfeal 

FUOM 

Original 

Civil. 

21 C. 732. 


1894 

Makch 16 . 
Appeal 

FROM 

Original 

Civil. 

21 C. 732. 


21 Cal. 760 INDIAN DECISIONS, NEW SERIES [Yol/ 


Holt iu the case of hane v. Cotton (1) to be, that ” when an Act of ParlU' 
ment creates a new interest it shall be governed by the same law that like 
interests have been governed before.” This principle has been acted upon 
and illustrated in a number of ca^e?, which will be found collected in 
Wilberforce on Statutes.pp. 166, 167, and in the case of Queen v. Smith (2) 
is again stated in somewhat different terms by Bovill, C.J. He says that 
when the earlier Statute deals with a genus within which a new species 
is created by a subsequent Act, the earlier Act will include the new species. 
In my opinion the present case is within the strictest reading of this prin- 
ciple. By the Act of 1870 a new interest is created in the executor of 
the will of a Hindu, and I think that to use the words of L-^rd Holt “ such 
naw interest shall be governed by the same law that like interests were 
governed before;” or, to apply the words of Bovill, O.J., the executors of 
Hindus are converted into a now species of executors by the Act of 1870 
within the genus of executors upon which the older Acts, i.e., the Ad- 
ministrator-General’s Act of 1867, operated. 

For these reasons, I think that this order cannot be maintained, and 
I would decree the appeal and dismiss the application with costs in both 
Courts. 

I have thought it better to rest my judgment on the later logislatiou, 
because I think that the course of business since 1870 indicates that in 
the opinion of the Legislature a change in the powers of the executors of 
Hindus under these sections took place at that time, but in doing so, I am 
anxious not to be understood as expressing any opinion that the executor 
or administrator of a Hindu or Mahomedan bad not in 1867 any interest 
in the estate of the deceased which he could have transferred to the 
Administrator-General under s. 30 of that Act. 

Prinsep, J. — Some two and half years after probate bad been 
obtained by the executors of the will of Nuodo Lall Mullick, a Hindu, who 
died in 1891, they executed a deed purporting, under [760] s. 31 of the 
Administrator-General’s Act of 1874, to transfer to the Administrator- 
General all estates, effects and interests vested in them as executors. 

The only point raised in this appeal is whether this is a valid trans- 
fer, that is, whether under s. 31 of the Administrator-General s Act of 
1874 the executor of the will of a deceased Hindu is competent to transfer 
by deed all estates, effects and interests vested in him by virtue of _a 
probate or letters of administration obtained by him. The matter is 
complicated only by the course of legislation which has left in 
obscurity what might have been clearly expressed. It is true that this 
point has been raised now for the first time and only after some 
but the learned counsel who appears for the Administrator-Geoeral as 
been able to show us only a few instances in which such transfers 
been made. We have nob therefore a long and unvarying praotoe o 
assist us in deciding what is and has been accepted to be the inten 
the Legislature. After a consideration of the legislation since the orea 
of the oflGce of Administrator-General by the Administrator-Genera s 
VII of 1849. Mr. Justice Sale has held that no such power of 
this case, has been conferred on the executors of a will of a decease 

I do not think it necessary to discuss what were the luI 

Thomas Turton who filled the office of Ecclesiastical Registrar , 
late Supreme Court up to 1847. It is sufficient in my of 

should consider the state of the law since the creation of the 


(1) 12 Mod. 486. 


(3) L.R. 1 C, C. «• 870. 


1136 



21 C. 732. 


X] ADMINia'i'RATOU aiiNKUAL or BISNO-XL I'. T. b. MULLICK 21 Cal. 762 

Administrator. Gonoval in IH49, (or that «-as a now otlioo with cmtain 
specified duties atbaohod to it. and ir. doos nob thoiororo noco^Ma^ly follow MAi^ . 
that all the powers exorcise.l bv Sir T. Turton by virMio of bbtl,^ and other 
offioes were oonfenod on the Administrivtor-Ooneral. Nor la it noeossaiy 
bo oonsider bow far the powers so oxn-jisod wore with or without bho 
authority of law. Before the Act of 18-tl) croatmR the olheo of ORIGIN AI. 

AdmiDisbrabor-Goeoral cho onW [ndian legisl.iMon in respect of probatoa CIVIL. 

and letters of administration in regard to bho eatatos of doiroased lindus 
in which anv assets wore within the local 

Supreme Court, is to ha found in Acts MX and [761] XX of ld4 . 

Section 30 o( Aot XIX of ISU alone applio.1 to ‘''o 
Court, and it onahlod that Conit to dnoot the l.,eoloeia3tioal 
or one or more curators to eoileot an.l take cliarge of tho effects 

of any deceased persoo vrho may have left m .vcaMe or >— 
party within the local limits of the juvisdiolioQ of that Court, i( rt vras 

■' saLead that danper is to bo apprehended of Xy 

waste of the property before it eae be ascertarned who neay be legally 

eutitlod to the suooession to such proper «>. ur # u 

Section 14 of Act XX of 1S41 expre.ssly limited the effect of such 
nrobate and letters of administration to tho recovery of debts only so as 
to provide seouriby to debtors paying tho sa ne. That f 
repeated only in 1860. So any power's exerersed by >'>'0 
General under probate and letters of granted bv the^^W^ 

Supreme Court in rasoeot of the estates of deceased Hmous wr>ufd 

limited in tho manner just stated. 

Aot Vfll of 1855 took the place of Act VII 
That Aot nrovided speciallv for the estates of deceased Hmdus. Ssccion 9 
diieoted that all letters of administration or letters 
which shall hereafter be granted by 

any of the said Presidencies (that is. of 

fra fh« \ d Inistrator ■ Gctier a 1 of the rresidenoy, unless 
be granted -o tl e * n.ixo-of-kin of the deceased. Section 11 

they shall be gran rO . ( ^3 obtain Utters of admioiatrabiou, 

eXrgoneraUy^oTwUb the will .annexed, the effe-.ts of any pertou. 
eituer generally or i=r,n(JiL who mav bavo left assets exceeding 

1^8* 500 ^ if shall not have been appliol for within one month 

of his decease. 'ffioUat to show that in dealing with the 

detail and accurately, as it la suiuoiou ^ +Uo o„r«r«mrt P^urf. had 

estates of British subjects and others over which the Supreme Court had 
jurisdiction the estates of Hindus wore expressly excepted.) 

Seotion 12 emoowered the Admioistvator-General, on the application 
of a interested in the assets of the 

— u i-u yi/r u r\r Hindu or not, showing that danger LioZJ is to 

be fpprZe^ed of tL misappropriation of such asset, unless letters o^ 
administration of the effects of such permn are granted, to obtain fr^ the 
late Supreme Court an order directing him to apply for suoh letters of 
^ I.' rruio WAQ ifc mav be obse^wed, a re-enactment of Aco 
^nistration. ^ usefully hero mentioned that the 

to 9 17 made a special exception in respect of the estates o 
A fiaMao.aa'i A.Ta krtiTi ndaQ ot Hiodu, if, oo aQ apolicatioo for the grant of 
ietWs of' administration aupUed for under a. 12 by the AdminUtrator- 
•Ganeral, the Court was satisfied that such grant was unnecessary for tbs 

proteotion of the asBets. 
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Section 14 empowered the late Supreme Court to direct the Admi- 
nistrator-General to take charge of moveable or immoveable property 
within the local limits of its jurisdiction belonging to the estate of any 
deceased person, whether a Mahomedan, or Hindu or not, if it was satisfied 
that danger is to be apprehended of the misappropriation and waste of 
such property before it can be ascertained who may be legally entitled to 
the succession to such property, or whether the Administrator-General is 
entitled to letters of administration to such deceased person. 

Section 43 is the next section which demands attention in connection 
with this case. That section specially exempts estates of deceased per- 
sons, Mahomedans or Hindus, from its operation ; it enabled the Adminis- 
trator-General to grant a certificate to collect debts duo to estates of all 
other persons, within the local limits of the jurisdiction of the late Sup- 
reme Court, when the effects do not exceed on the whole Ks. 500. 


The Indian Succession Act (X of 1865) is the next legislative enact- 
ment relating to this subject, but that expressly does not apply to certain 
persons, and amongst other Hindus, so that it did not affect the pre- 
viously existing law in respect to the administration of the estates of 
deceased Hindus. 

In 1867 the Act of 1855 was repealed, and in many respects re- 
nacted, by Act XXIV of that year. Section 16 of the Act of 1867 re- 
' nacted s. 11 of that of 1855, except that the limit *of the value of the 
assets to be administered was altered. Section 17 re-enacted s. 12 of 
the Act of 1855, and the [7633 proviso to that- section repealed 
the proviso to s. 17. Sections 18 and 33 re-enacted ss. 14 and 43 of the 
Act of 1855. I have therefore thought it unnecessary to refer to these 
parts of the Act of 1867 at length. 


But the Act of 1867 for the first time by s. 30 empowered a private 
executor or administrator, with the previous consent of the Administrator- 
General, to transfer to that officer by an instrument in writing all estates, 
effects and interests vested in him by such probate or letters, and the 
Administiator-General was given the rights and made subject to the liabi- 
lities which he would have had, and to which be would have been subject, 
if the probate or letters of administration had been given to him. 

In 1870 the Hindu Wills Act (XXI of 1870) was passed. This was 
what has been termed a skeleton Act. It extended and applied certain 
sections of the Indian Succession Act of 1865 to the wills of Hindus, and 
amongst these were ss. 179, 187 and 191, which are important in copneo- 
tion with this case. Section 179 declared that the executor or administra- 
tor, as the case may be, of a deceased person, is his legal representative for 
all purposes, and all the property of the deceased person vests iu him as 
such. Section 187 provided that no right as executor or legatee can be 
established in any Court of Justice, unless probate of the will or letters of 
administration, with copy of the will annexed, shall have been granted. 
Section 191 declared that letters of administration entitles the adminis- 
trator to all rights belonging to the intestate as effectually as if the admi* 
nistration had been granted at the moment after bis death. 

Sectiou 5 of the Hindu Wills Act, however, provided that nothing 
contained in that Act shall affect the rights, duties and privileges of the 
Administrator-General of Bengal, Madras and Bombay, respectively. 
From this I understand that in respect of all matters connected 
wills of deceased Hindus and others to whom the Hindu Wills Act appli6“« 
the position of the Administrator-General remained as before. 
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It will ba Docosaary to rofer proaonbly to a portion of a. 3 of tlio ITincln 
Wills Aot, but I will pass on bo state the c.>urse of lopislation. In lf^71 
tbero was fresh legislation in respect [764] of the ollico of Administrator- 
Qeneral. Aot II of 1871 is entitle Ian Act bo consolitiabo and amend the 
law relation to tho ollioe and duties of Administrator-Gonoral. I find that 


1894 

tlAROtf 16 . 


Appbau 


PRgiM 

siiioo tho passing of tho previous Act of 18()7 some Acts had been passed ORIGINAL 
making several amendments in matters of no general importance. The CIVIL 

ooDSolidation was tho incorporation of tlioso Acts in one Act with the 

existing Act of 18G7 which dealt generally with tlie subject. The amend- 21 C. 732, 

moot of tho law so far as was ojiurossly made was on matters which 

do not touoli bile case now before us Tho sootions of the Act of 1867 to 

which I havo roforred wore re-enacted rcrbulua in the new Act so as to 

attain thoobjoot of consolidation, and amongst tliose s. 30 of the Act of 

1867 was i*o-oiiacbod as s. 31 of tho Act of 1871. 

It has boon contended however that, having regard to the application 
of as. 179, 187 and 191 of the Indian Succession Act of IHlJr; by a now law 
relating to the otlice of Admijiistrator-Clonoral, ib was the intention of the 
Legislature to alter tho previously existing law as oxuressod in s. 30 of the 
Aot of 1867, and to make ib whab ib would havo boon if that Act had 
been applicable to Hindus, or if tho Hindu Wills Act of 1S70 had been 
passed simultanoously with the Act of 1867. To determine tliis it is 
desirable that wo should consider the intention of the Legislature so far 
as we can propoily gather it from tho course of legislation and tho pro- 
oeedings of the Legislative Council. I do not think that this is absolutely 
neoessary for tho purposes of this case, for tho law, though ol)scuroly 
expressed, can be ascertained. But I think that we are at liberty to do 
so, and that such a course of enquiry is open to us, and is in this instance 
satisfactory in its result, be riuse in mv opi<iion it confirms what in my 
understanding of the law is its proper inborprotation as having been in- 
tentionally so declared. 

It is confeeaded that as s. 179 of the Indian Succession- Act of 
1865, which was made applicable to the executors or administrators under 
the wills of deceased Hindus, declared that they shall be the legal 
representatives of such persons for all purposes, and that all the property 
of such persons shall bs vested in them as such executors or adminis- 
trators, the entire estate, not as a manager as held by the Courts, but 
absolutely, an executor or [763] administrator was competent under 
fl. 31 of Act II of 1874 to transfer all estates, effects and interests vested 
in him by virtue of such probata or letters to the Administrator-General. 

There can bo no doubt that, when tbe Aot of 1867 was passed the 
powers of an executor of the estate of a deceased Hindu was only that of 
ft CQfttiag6f« Tbe cftses cibed — ShciTO Bibi v. Baldeo Dds (1), aod Jdyhdli 
Debt V. Skibnatk Ckatterjee (2)— are sufficient authorities for this, and the 
law was so understood or accepted. This had its origin from the principle 
under which the power of a Hindu to make a will originated. It was 
regarded only as a gift which inter vivos was legal under Hindu law, but 
was intended to have effect after the death of the donor testator. I find- 
that this has been adopted by the Legislature, for s. 3 of tbe Hindu 
Wills Act provides that nothing in the Act “shall authorise a testator to 
bequeath property which he could not have alienated inter vivos, or to 
deprive any persons of any right of maintenance of which but for s. 2 of this 
Aot he could nob deprive them by will.” And it cannot, I think, be disputed 


iiasf 


(1) 1 B.Xi.R. 0.0. 24. 


(2) 2B.ri.B. O.C. I. 


21 Gal. 766 


INDIAN DECISIONS, NEW SERIES 


tVol. 


1894 tbe law was accepted in 1867 when the Administrator-General’s Act 

MARCH 16. (^XXIV of 1867) was passed, the executor of the will of a deceased Hindu 

Appfat estate, effects or interest ” vested in him which he could have 

transferred to the Administrator-General under s. 30 of that Act. More- 
PROM over, by reason of s. 5 of the Hindu Wills Act, 1870 the position of the 
Original Administrator-General in respect of such executors remained unaltered. 
Civil. application of s. 179 of the Indian Succession Act of 1865 to Hindu 

Wills, with the limitation enacted by s. 5 of the Hindu Wills Act, did not 

21 C. 732- alter the law. The question then arises, was there any alteration in the 

law in consequence of the passing of Act II of 1874 ?— the Act to conso- 
lidate and amend the law relating to the office and duties of Administra- 
tor-General. 

I do not, first of all, regard this Act as creating a new office with 
new duties. It was a more convenient mode of expressing the old law 
with some amendments, and I find no indication in it of any intention 
to modify the previously existing law and practice in regard to the man- 
ner of dealing with the estates of Hindu testators after probate and letters 
of administration have been [7663 obtained. With the practice adopted 
by our Indian Legislature, it is extremely difficult, if not impossible, to apply 
all the rules laid down by the Courts in England for ascertaining the 
intention which has caused the passing of any particular law. The 
course of legislation in this country affords a tolerably sure guide, because 
such measures are the acts of a Government having some claim to a 
continuous policy, and whenever any departure from that policy in any 
matter of importance to the general community or even to a large body, 
such as Hindus, has been arrived at, it is almost always clearly and 
emphatically indicated. 

Accordingly the introduction of any Bill into the Legislative Council 
is always accompanied by a statement of the Objects aud Beasons for the 
proposed measure. On these grounds, I believe, the Judges of our Court 
have taken this statement of Objects and Beasoos into consideration as 
having some indication of the motives which have caused legislation on 
any particular subject and the object which it is desired to attain. I 
would refer only to the judgment of a Full Bench of this Court — Queen^ 
Empress v. Kartick Chunder Das (1). 

Ad original Bill is, as experience has shown, considerably altered 
in its character and scope while passing through the Legislative CounoU, 
and chiefly after its committal to a Select Committee for report, after 
consideration of the opinions expressed by various persons, official and 
non-official, on the measure before the Council. As an easy and certain 
way of learning the amendments contemplated and proposed by the 
Select Committee it is not unusual, and I think not improper, to refer to 
the Keport so made. The Report contains mention not only of the pro- 
posed amendments of the law but generally reasons for recommending, 
them. By this means we can learn the reasons for which legislation has 
been thought necessary, and toe objects in view, that is, the particular 
points on which it is desired to amend the existing law or for passing 
any new law. With this explanation I think that there is nothing in 
consistent in our practice with the rules laid down by the Courts in 
England. I should also state that the statement of Objects and Reasons 
for the introduction of any Bill into the Legislative Council, as well as the 
Report of any [7673 Select Committee to whom the Bill may bo committed 


(1) 14 C. 721. 
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(or report), are invariably publisbeil under authority of Government in the 
Qovernment Gazette for nublio information. 

Ab the intention of tbe Legislature in passing Act II of 1874 ha,8 
been made the subject of argument before us, I think that, so far as it 
bears on the point for our decision in this appoxl, it may be gathered from 
a consideration of the statement of Objects and Reasons and tbe Report 
of tbe Select Committee. 

Now, in respect of the Act of 1874, we fiud no indication, either in 
the statement of Objects an i Reasons or in the Report of the Select Com- 
mittee as published in the Government Gazette, of any intention to 
modify the law as previously expressed in s. 30 of the Act of 1867 and 
the Hindu Wills Act of 1870. The modification which it was intended 
to make and the objects to be attained are all explicitly set out. 
original intention, as stated in the Objects and Reasons, was to amend the 
lav? on some points which do not touch this case. The Report of 
the Select Committee shows that other matters, also irrelevant to this case, 
were presented to thorn, and were accepted as desirable amendments. 
These are set out in tbe Report made by the Committee to the Legislative 
Council. The Report further shows that the Committee also considered 
that the law as thus amended and contained in tbe Act of 1867i and 
small Acts amondiog that Ac^ should conveniently be consolidated. The 
passing of the Act of 1874 shows that this recommendation was accepted. 
There was no expressed intention to modify tbe previous law by extending 
the powers of the executor of a will of a deceased Hindu, or the powers of 
an Administrator-General to accept tbe duties and responsibilities of such 
an executor under dead executed to him. The position of such an executor 
as laid down by our Courts was no doubt known to the legislature, and 
there is no indication of any deliberate intention to alter that position or 
to confer on him the powers to relieve himself from all the responsibilities 

of that office. No such intention can safely be ^ 

the fact that not only was s. 5 of the Hindu Wills Act of 1870. which 
declares that nothing in that Act shall affect the rights, duties and pri- 
vileges ot the Administrator-General. aHowed to rernam unrepealed but a 

similar provision was mad© by [768] s. 6^^ h t- l^wn 

effect that nothing in the Indian Succession Act. 1865, shall bo taken to 

supersede or affect the rights, duties or privileges of the Admimstratoi- 

General. Although by making s. thelu^n Successjon Act ap- 

plioable to the wills of Hindus, the Hindu Wills Act of 1870 declared 

that the executor or administrator of a deceased Hindu) is bis 

legal representative for all purposes, and that all 

deceased person vests in him as such, it further enacted that nothing 
in that Act shall affect the rights, duties and privileges of the 
Administrator-General. The argument from the application of s. 179 of 
the Indian Succession .Vet of 1865 to Hindu wills, that as the entire 
estate became vested in an executor or administrator such person was 
competent under s. 31 of Act II of 1874 to transfer to the Administrator- 
General bv an instrument in writing all estate, effects and interests 
80 vested' in him. seams to me to be completely met by s. 66 
of that Act. which declares that nothing contamed ^ the 

Indian Succession Act of 1865 (and therefore nothing m s. 167 of 
that Act) shall be taken to supersede or affect the rights, duties 
and privileges of the Administrator-General. If therefore before the 
enactment of Act II of 1874 tbe executor or administrator under a Hindu 
v?iU had not the power of transfer, and in my opinion he had not, the 
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j-erms of s. 66 of that Act show that it was not intended to give him 
that power by reason only of anything contained in s. 179 or any other 
section of the lodiaa Succession Act of 1865. I am further of opinL 
that the passing of the Probate and Administration Act (V of 1881) has 

not altered the law in this respect. It is applicable to Hindus bub it 
must be read subject to the Hindu Wills Act, 1870, which by s 154 it 
has amended by repealing portions of it which made certain section of 
the Indian Succession Act, I860, applicable to Hindu Wills, tbe reason for 

being that these sections appeared in tbe new Act 
Still that Act must be read with s. 5 of the Hindu Wills Act, and there 
IS. 1 think, no valid reason for bolding that it was intended by that Act 
to alter the Jaw as expressed first in s. 30 of Act XXIV of 1867 and as 
now expressed in s. 31 of Act II of 1874. read with 9. 5 of the 

further explained by s. 66 of the Act 
of 1874. There is also much force in the argument of the learned 
Adyocate^eneral who draws attention to the fact that in the case of the 
will ot a Hindm save under exceptional circumstances, such as waste, the 
Administrator-General cannot taka out letters of administratian, although 
if appointed executor by the will, he can obtain probate, and that therefore 
It IS not likely that the Legislature should have intended that he should 
by the act of an executor do what he could not ordinarily do It is 
remarkable that in ss. 17 and 18 of Act XXIV of 1867. and in tbe corre- 
sponding ss. 17 and 38 of Act II of 1874, it should be specially provided 
that these sections are applicable to the general community, whether the 
person whose assets are dealt with is a Hindu, Mahomedan, Buddhist or 
not, and that s. 16 of the Act of 1867 and the corresponding s. 15 of Act 
11 of 1874 especially exempt persons of that description, while both 8.30 
of the former Act and the corresponding s. 31 of the Act of 1874 do not 
either^ expressly include or exempt such-persons. 

loi these reasons I am of opinion that the construction of the law 
expressed by Mr. Justice Sale, is correct, and this appeal should be 
dismissed with costs. 


Trevelyan, . I. — Nundo Lall Mullick died on the 22ad of February 
1891, leaving property in Calcutta. He left a will dated the 6th of August 
1889. The executors of this will took out probate on the 17tb of March 
1891, and on the 14th of August 1893 executed a deed by which they 
purpoited, under s. 31 of Act II of 1874 (the Administrator-General's 
Act), to transfer all estates, effects and interests vested in them by virtue 
of the probate i:o the Administrator-General of Bengal. 

The only question before us is whether this transfer is a valid one, 
or, in other words, whether tbe executor of a Hindu testator has power to 
transfer the property of the testator to the Administrator-General under 
the terms of s. 31 of Act II of 1874. This question has been argned 
before us with great care and ability, and it is to my mind a question of 
very great importance. 

Counsel for the Administrator-General has informed us that in eight 
cases the estates of Hindus and Mabomedans (have been transferred [770] 
to the Administrator-General, such transfers purporting to be made either 
under s. 31 of Act II of 1874 or under the corresponding section of the fornser 
Administrator-General’s Act. viz.. Act XXIV of 1867. Of these cases, one 
was the transfer of the estate of an intestate Mahomedan, to whose case 
the considerations referred to in this judgment would have no applica^cn. 
Of the seven Hindu cases one was a transfer ot letters of administration » 
of the other six cases four were the transfers of the probates of wills 


1142 



X.] ADMINISTaATOR-QENBnAL OF BENOAL V. P. L. MDLLICK 21 Cal. 771 


made before the Hindu Wills Act ; the remaining two were transfers of 
probates which had been granted on the 2l9t January 1882, and 11th 
Dioember 1884 respectively. If in a large number of cases the estates of 
Hindus and Mahomedans liad, since a power of transfer was given by the 
Act of 1867, been transferred to the Adniinistrator-General, it might have 
been said that this practice threw light on the construction of the Act ; 
but it is clear that there cannot be said to have been anything like a prac- 
tice. Eight oases only in nearly 27 years would not amount to anything 
approaching a practice, and, if anything, the small number of transfers 
would rather show that the view which the Administrator-General now 
Qonteods for has by no moans boon generally accepted. We have no in- 
formation at all as to what portion of the business of the ofiico of Adminis- 
trator-General has been connected with tliese estates. We have been 
referred to three suits in connection with these estates. In two of them 
the Administrator-General was a party, but no question of the kind which 
we have now to decide was raised. I think it clear that we must come to 
the determination of this question without considering these transfers in 
any way. 

The words that we have to construe are as follows:' Any private 
executor or administrator may. with the previous consent of the Adminis- 
trator-General of the Presidency in which the property comprised m the 
probate or letters of administration is situate, by an instrument in wr^ing 
under his band, notified in the local Gazette, transfer all estates, 
and interests vested in him by virtue of suck probate or letters to the Ad- 
ministrator-General by his name of office. 

One of the means by which a Court is entitled to seek assistance 
in construing the Acts of the Legislature is by referring to t771J the 
previous history of the law and legislation on subject. As Sir George 
Jessell, M.R , puts \t \q Holme- w. Guy {!) : Although the Comt is not 
at liberty to construe an Act of Parliament by the motives which influenc- 
ed the Legislature, vet when the history of law and legislation ^ells the 
Court, and prior judgments tell this present Court, what the object of the 
Legislature was. the Court is to see whether the terms of section are 
such as to carry out that object and no other, and to read the section 
with a view to finding out what it means and not with a view to extending 
it to something that was not intended. 
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Id oonstruiDg the Acta which wa ha,ve to deal with here, we must also 
remember that the Legislature is to he assumed to be aware of, and to 
have in contemplation, the existing law upon the subject. Therefore it is 
in this case necessary to see what tho law was at the time when the Act 
of 1874 was passed, that being the Act under which the transfer now m 

question was made. 

In my opinion, the question which we have to determine can b© 
oonveniently sub-divided as follows : (1) What was the position of the 
oxeoubor of a Hindu prior to the passing of the Administrator- General s 
Act of 1867? (2) Did s. 30 of that Act apply to the executors of 
Hindus? (3) Did the Hindu Wills Act alter the construction of s. 30 of 
the Administrator-General’s Act of 1867 and make that section applicable 
to Hindus? (4) Has s, 31 of the Administrator- General s Act of 1874 
altered the law which existed at the time it was passed. 

I may here point out that so far as it has any bearing on the present 


(1) L.R. 5 Oh. D. 905. 
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1894 question the words of s. 30 of the Act of 1867 are the same as those of 
March 16 . s. 31 of the Act of 1874. 

Apppat 4 ^ think there can be no doubt as to what was the position of theexe- 
EAD cutor of a Hindu at the time that the Act of 1867 was passed. He was 
PROM unless greater powers had been given i»im by the will, merely a manager 

Original having no greater powers under the Hindu law than the kurtah of a joint 
Civil. or the guardian of a minors property. The grant of probate by 

TToo nothing in him. The law on this subject is stated by Sir 

c. 732. Henry Maine in Iks statement of Objects and Reasons for the Bill, [772] 
which afterwards became the Hindu Wills Act. as follows: “Theo the 
native cxe.^utor takes noi.hing from any grant of the Court. Hia title is 
founded solely on the will considered as an instruraenb of gift.” 

ix) Sharo Bihi v. B.il.lpo Das (1), Norman, J., at p. 26 of the report, 
says : As regards a person apnointod as executor of the will of a Hindu 
hid position is different. Tie takes nothing from any grant of the Court. 

ji . * * anft simply on the will of the -testator, consider* 

ed as an instrument of gift.” In the case of Jaykali Debi v. Shib Nath 
Chattprjee (2), Pnear, J., says at p. 4 of the report : *' T suppose it is now 
clear that probato does not confer upon the executor of a Hindu will any 
personal rights of property analogous in any way to an English estate or 
interest. The will gives him just such powers of dealing with the proper- 
ty comprehended in it as its words express, and no more. Beyond the 
scope of the will, and so far as lie is not constructively restricted by its 
directions, it may he that he has the powers which are implied 
in the bare authority of a manager during minority, but these are all be 
can claim. At any rate this doctrine seems to have been laid down 
with regard to immoveable property in the case of Sreemutty Dossee 
V Tara Gkum Cooiidoo Chowdhry (3), by which I readily admit myself 
bound to be guided.” The case of Sreemutty Z)ossee v. Tara Churn Coondoo 
Chowdhry was decided before the Administrator-General’s Act of 1867 
was passed. In the well known case of Kherodemoney Dossee v. 
D(wrgamoney Dossee (4), Markby, J. (at page 468 of the report), says; 

With regard to the first conteotiou, there is no doubt that ' vest ’ is not 
an appropriate word to describe the position of a Hindu executor in a will 
made prior to the Wills Act. It has been frequently held that the mere 
appointment of a person as executor to a Hindu does not cause any pro-* 
Percy to vest in him at all, and that if, as executor, he is entitled to hold 
the property, he holds only as manager.” 

Probate vested nothing. The practice of granting probate grew up as 
a convenient form of establishing the factum of the will in Court. These 
decisions, which all referred to wills made [773] before the Hindu Wills 
Act came into force, show unmistakeably what has been considered to be 
the law applicable to the wills of Hindus before the passing of the Hindu 
Wills Act. The Legislature in giving the probates granted to represents* 
tives of Hindus before Act XX of 1841 came into force, the effect of cer- 
tificates for the purpose of recovery of debts, recognized the limited charac- 
ter of probates which had been granted by the Supreme Court. Section 14 
of that Act is as follows : “ And it is hereby declared and enacted that 
all probates and letters of administration granted by any of Her Majesty’s 
Courts in cases in which any assets belonging to the deceased persons 
were at the time of their deaths within the local jnrisdiotion of the Court 

(1) 1 B.L.R. O.C. 24. 

(3) Bourke A. O.C, 48*3 W.R. Mis. 7, note. 


(2) 2 B.L.R.O.C. 1. 
(4) 4C. 455. 
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granbinf} the probate or lettarn of a>)miuit^tration, shall have the elfaat of 1894 
probate and letters of administration {*r<int 0 d in respoot of the property March 16. 
of British subjeots, but for the purpose of the recovery of debts only, and 
the seourity of debtors paying the saiioe, except so far as is in the Act AppsaIi 
provided." In this section “ British subjects " is admittedly used in the FROM 
limited sense of what we now call " European British subjects.'* ORIGINAL 

Having regard to bheso decisions. I tnink we must hold that until CIVIL, 
the passing of the Hindu Wills Act, probate vested nothing in the execu- 
tor of a Hindu, and that aocordinglv, the phraseology of s. 30 of the Act 21 0 7S2. 
1867 was wholly inappropriate in the case of the executor of a Hindu. 

It follows, I think, that we must hold that in enacting s. 30, the Legisla- 
turedidnot intend to apply it to probates of Hindu wills. In all probability 
the phraseology of s. 30. which was then an entirely now enactment, was 
oboseri with rog.ard to the provisions of the In«liua Succession Act, which 
had beau passed two years iiofoio and wbicli did not apply to either 
Hindus or Mahomedans. 

The nextquesbiou is whether the provision of tbo HinduWills Act 
had the effect of applying a. 30 of the Administrator-General’s Act of 18G7 
to Hindus. By the Hindu Wills Act, s. 2, embodying s. 179 of the 
Indian Suooession Act, the executor of the deceased person is bis legal 
representative for all purposes, and all the property of the deceased per- 
son vests in him as such. The second Sifotion also embodied the 187th 
section of the Indian Succession Act, which was as follows: No right 
as executor [774] or legatee can be established in any Court of .Justice, 
unless a Court of competent jurisdiction within the province shall have 
granted probate of the will under which the right is claimed, or shall 
have granted letters of administration under the one hundred and eightieth 
section." 

Section 5 of the Hindu Wills Act is as follows : “ Nothing contain- 
ed in this Act shall affect the rights, duties and privileges of the 
Administrator- General of Bengal. Madras and Bombay, respectively." 

The rights, duties and privileges of the Administrator-General were then 
contained within the four corners of the Act of 1867, and that Act relat- 
ed to noohing else. I think that the reasonable construction of a. 5 
of the Hindu Wills Act is that the provisions of the Administrator- 
General’s Act were to remain as if the Hindu Wills Act^^had not been 
passed. The ordinary grammatical meaning of the word affect" is to 
act upon, or to produce an effect upon. In some Statutes it may appear 
from the context, that " affect" means “ act injuriously upon.” But 
in the Hindu Wills Act there is nothing in the context to give it 
SQoh a qualified meaning. I think also that in coustruing this section 
it is proper to take into consideration the argument that it is unreason- 
able to suppose that the Legislature would have by implication, and not 
by express words, so largely increased the operation of s. 30 of the 
Administrator-General’s Act of 1867, and thus have made such a radical 
change in the powers of the executors of a largo number, in fact the 
majority, of the inhabitants of this country. The Legislature was then 
^ by the Hindu Wills Act adding in express terms to the power of Hindu 
executors. If they bad intended to add the further, and that a most 
important, power of transferring the property of testators to the Adminis- 
trator-General, they would have dona so in express words. I think we 
must hold that the Hindu Wills Act did not alter the construction of 
8- 30 of the Adminisbrator-Ganerars Act of 1867, and did not make that 
section applicable to Hindus. 
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There remains the fourth question. As I have said before s. 31 of 
the Act of 1874 is identical in words with s. 30 of the Act of 1867. So 
the position is reduced to this : The Legislature knowing, as I must 
take it they did, that s. 30 of the Act of 1867 had no application to 
Hindus, even at the [775] time when the Act of 1874 was under their 
consideration, re-enacted s. 30 in identical terms ; therefore it follows, I 
think, that the new section was intended to apply to the same persons as 
the old section, even after the passing of the Hindu Wills Act referred 
to. I think this is a necessary inference from the identity of terms. If 
the Legislature bad intended that s. 31 should give to the executors of 
Hindus powers which they did not possess when it was enacted, they 
would have said so. Again hero, in seeking bo discover the intentions of 
the Legislature, I think I am right in assuming that they would not by 
implication have introduced such a radical change in the law. 

There is not in the Act of 1874 any indication that the Legis- 
lature intended that s. 31 of that Act should bear a different construc- 
tion from 9. 30 of the Act of 1867. Furthermore in construing the 
Act of 1874, T think that s. 5 of the Hindu Wills Act precludes us from 
considering the change made in the position of the executor of a Hindu 
will by the Hindu Wills Act. In my opinion for these reasons s. 31 of 
the Administrator-General’s Act of 1874 did not alter the law which existed 
at the time it was passed. Reference was made during the argument to 
the Probate and Administration Act of 1881, but in the first place the 
terms of s. 148 of that Act prevent its application to this case, and in the 
second place it is difficult to see how it can throw any light on the earlier 

Act of 1874. 

We were referred during the argument to the history of the Act of 
1874 in its transition through the Legislature. Although the Courts here 
have sought to find assistance from sources of this kind, 1 have peraon- 
ally always felt the danger of depending to any substantial extent upon 
any such aid to tbe construction of an Act of the Legislature. As pointed 
out in p. 105 of Wilberforce on Statutes, such a reference is inadmissi- 
ble in Bngland. Bub in this country reference has frequently been made 
to sources of this sorb, and in the comparatively recent Full Bench deci- 
sion of Queen- Empress v. KartieJe Chunder Das (1) the judgment depend- 
ed iu the main on the Report of a Select Committee. The Full Bench 
judgment contains the following passage : “ But we thought it right from 

[776] the proceedings of the Legislative Council at the time this measure 
was in preparation to obtain such light as they could throw on the in- 
tention and scope of the section in question. Such a course has been 
more than once taken by the Court herein recent times ; and in a case of 
such difficulty and importance as this appeared to be, we felt bound to 
adopt it.” All I need say is that, if such a reference were admissibly 
what was shown to us would incline me to the same construction as that 
which I have pub upon the Act without such reference. I agree with the 
opinion expressed by Mr. Justice Sale in theCourb below and consider that 
this appeal should be dismissed with costs. 

Appeal dismissed. 

Attorney for the appellant : Mr. Carruthers. 

Attorney for the respondent : Babu G. C. Chunder. 


T. A. P. 


(IJ 14 C. 721. 
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APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Ravipini. 


Gopc Nath Masant and others {Plaintiffs) v. Adoita Naik 
AND OTHERS {Defendants), and others, minors, represented by 
THE Court op Wards {Plaintiffs.)* f24bh April, 1894.] 

Stcond Appeal— Dongal Tenancy Act. Chapter X, s.s 101, 2, 106, 107. 108, ci. 2 — 

Dispute as lo on^ries in record of riijhts— Question as <o status of ryots— Order' of 
Special Judgeon appeal from Settlement Oj/icer— Civil Procedure Code, s. 622. 

Under Cbaptor X of tlio HongAl Tonnney Act th->re is to bo (1) a framing of 
tho record of rights, (2l a draft publication for a period of one month during 
which time objootiaiis may bo proforred, and (3; a Goa) publication, provioua to 
whioh publiootion "diaputo.s" as to ths correctness of the entries in the record of 
rights, other than entries of rents settled, are to bo hoard and decided. Under 
8. 107 tho deoisioos of tho Sotbisment Officer in .ill proceedings under tho chapter 
are to have the force of deorees, and under a. 108, cl. 2, an appeal lies to the 
Spaoial Judge from all decisions of the Settlement Officer ; but it is only in oases 
under s. 105 decided by the Special Judge on appeal from the Settlement Officer 
that a second appeal [777j lies to the High Court, and such cases can only 
relate to disputes regarding the oorrectnes of entries other than the entries of 
rent settled. 

Where a decision of tho Settlement Officer in a case under s. 101, el. 2 of the 
Act dealt with the question of the status of the ryots, and was passed before the 
teoord had boon framed ; and after the record had boon framed there was no 
dispute as to the correctness of any entry, except the entries of the rent settled t 
H«fd, that the order of the Special Judge on appeal from such decision of the 
Settlement Officer was not one passed in a case under s. 106, and therefore no 
second appeal lay from it to the High Ccurb. — Shewbarat Koer v> Nirpat i?oj/(l) 
and Lala Kirat Narain v. Palakdhari Pandey (2) referred to. 

BeUl, also, that the case was nob one whioh required the interference of the 
High Court under s G22 of the Civil Procedure Code. 

[Overruled, 21 C iGl fF.B.) ; F.. 22 C- 477 : R., 23 C. 471 (474).] 

The suits out of which these appeals arose were brought under 
8. 104, cl. (d) of the Bangal Tenancy Act, for settlement of the 
rent and for determination of the stntits of the ryots. The plaintiffs 
claimed at different r.atos for the various classes of land, which 
varied from Re. 1 to Rs. S per hiqha for the year. The defendants 
who appeared, on tho other hand, alleged that they were paying 
at a rate which gave an average of Ro, 1-8 per biqha for tho year, or 
Rs. 6*4 per 4 highas 5 cottahs 12 chittacks. Some of the cases were beard 
ex parte. The Sebtlemant Officer fixed the following issues : 0) What are 
the fair rents ? (2) What is the sfafws of defendants ? And after dealing 
with the evidence, oral and documentary, which was brought before him, 
ho. on the 8bh December 1891, decided the first issue in favour of the 
plaintiffs' contention, and the second issu^, as to the status of the defend- 
onts, in favour of the defendants, and held that this decision should 
govern the ex parte cases as wall as those which were contested. 

Subsequently on 19bh February 3 892 another proceeding was held by 
the Settleoaent Officer at which he took some further evidence, and made 
t he follo wing order : — 

* Appeal from Appellate Decrees Nos. 2148 aad 2149 of 1992 agaiust the decree 
'^7 J. Pratt, Esq., Special Judge of Midnapore, dated the 1st of September 1892, revers- 
ing the decree of Babti Rajeodra Nath Bose, the Settlement Officer of Midnapore, dated 
the 6th December 1891. 

(1) 16 0. 596. (2) 17 0. 326. 
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Ifc appears to me that certain lands in the khatian have been assess- 
ed at the rates for the higher classes of lands, and that all tanks have 
been assessed at Rs. 8 the biqha when the rates vary from Re. 1 to Rs. 8. 
Ordered that the mistakes made should be corrected — ” 
thereby altering the rates fixed by him on 8bh December 1891. 

Appeals were filed from these orders by the tenants (defendants) from 
that of 8th December 1891, and by the landlords (plaintiffs) [778] from 
that of 19th February 1892, and were heard by the Special Judge. He 
came to the conclusion on the defendants’ appeals that “on the materials 
before him the Settlement 0£6cer was not justified in deciding the rates 
as he did, and so the appeals of the tenants must prevail.” As to the 
order of 19th February 1894 the SpacialJudge held that it was ultra vires, 
and that the appeals in respect of it must be allowed. He said : — 

The result is that all the appeals are allowed ; the Settlement 
Officer’s assessment and revised assessment are set aside, and matters must 
remain as they were ; the record of rights, so far as regards the rents 
payable by each tenant, being declared null and void. I have no proper 
materials on which to determine what ought to be the rents or rates of 
rent. If the landlords desire further enquiry they will have to pay for it. 
It will DO longer be open to them to adduce evidence as to existing rates ; 
the enquiry would be directed to ascertaining fair rents. All parties to 
pay their own costs of these appeals” 

From this decision the plaintiffs aopealed to the High Court. 

Mr. Jackson and Babu Dchmdro Nath Ghose, for the appellants. 

Baboo Umakali Mukerjec and Baboo Srish Chunder Chcnudhry, for 
the respondents. 

The judgment of the Court (Trevelyan and Rampini, JJ.) was as 
follows : — 


JUDGMENT. 

The facts of these cases have not been fully or clearly stated by the 
lower Courts. It has, therefore, been very di£6cult for us to understand 
what has actually taken place. 

We find, however, that there were two suits. Nos. 42 and 43, under 
s. 104 {d) of the Bengal Tenancy Act brought before the Settlement 
Officer of Midnapore on the 26th September 1891. 

The plaintiffs in these suits were (1) the Masants who were co-sharer- 
landlords to the extent of 13 aunas in respect of the lands held by the 
defendants ; and (.2) the Court of Wards who represented two minors who 
were the co-sbarer-landlords of the remaining 3 annas share. The 
defendants in suit No. 42 were 119 ryots, and in suit No. 43 were 311 
ryots of the niouzahs Maguri and Jagannathchak, pargana Kashijora. 

The parties in the proceedings before the Settlement Officer were at 
issue as to two points: (1) as to the status of the defendants, and (2) as 
to the rates of rent payable by them. The [779] Settlement Officer, 
by his decision of the 8bh December 1891, gave the first jwint in favour 
of the defendants, and the second iu favour of the plaintiff's. 

We have been told that subsequently on the lOtb^ December, 1891. 
the Settlement Officer issued a notice, under rule 33 of the Governmen 
rules under the Tenancy Act ; that on the 10th January 1892 he publishaa 
the draft khatian ; that on the 11th idem he issued a notice under rule 34, 
and on the 18th February 1892 he finally published the khatian or 
record of rights. Then on the 19th February 1892, that is, the day 
after the final publication of tbe khatian, he recorded the evideuoe of one 
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Affcftbuddin Mahomed, manaRer under bhe Court; of Wards, who said that 18M 
the lands bad been assessed at rates bigtier tlmn the rvobs would be April 34. 

able bo pay, upon which on that date, the 19bb. and bhe following date, 

the 20bh, he reduced bhe assessment on tanks and dobas to Re. 1 instead Appbl- 
of Bs. 8 as before. late 

Meanbirao, on the 2nd Fobiuary 1892, both the Masant landlords OlVIL, 
and certain of the dofeudanbs had appealed to the Special Judge. 

The Masant landlord’s appeals were numbered 236 and 237, and the ^1 0. 778. 
tenants’ appeals wore numbered 119 and 120. But tbo Court of Wards 
did not appeal on behalf of llio minors, and out of tbo 311 defendants in 
snit No. 43 only 15 appealed. 

We have not been told bow many of the defendants out of the 119 
defendants in suit No. 43 have appealed in special appeal No. 2149, and 
on the view of the case which we take this point is not material. 

The Special Judge decreed all the appeals. He held the revised 
assessment by the Settlement Officer on the 19th and 20bh February to 
have been ultra vires, and bo sot it aside. He also set aside the assess- 
ment ofthoStb December 1891, and declared that the record of rights 
as regards the rent payable by each tenant was null and void. He 
further ordered that "if the landlords desire further enquiry they will 
have to pay for it. It will no longer be open to them to adduce evidence 
as to existing rates. The enquiry would be directed to ascertaining fair 
rents,” 

Two further facts remain to be noted, viz.. Cl) that on the 25th 
November 1892, an application in respect of this matter was made 
to this Court under s 622 of bhe Civil Procedure [780] Code, but 
^as rejected by Tottenham and Ameer Ali, JJ. : and (2) that on 
the 14th December 1892, the Masaut plaiotilfs applied to the Settle- 
ment Officer for a re-enquiry, apparently in pursuance of the Special 
Judge’s order of the Ist September 1892. 

Now, the Masant plaintiffs appeal to this Court in special appeals 
Nos. 2148 and 2149, and urge — (1) that the order of the Special Judge was 
Tvrong, in asmuch as it set aside the Settlement Officer’s decree, nob only 
as against the defendants who appealed to him. but as against the re- 
maining defendants who did cot appeal, including 6 (Nos. 1, 17, 106, 117, 

124 and 282), who, it is said, admitted the rates of rent claimed from them 
by the plaintiffs : and (2) that as regards the tenants who did appeal, their 
appeal was not ripe for bearing and should not have been heard by the 
Special Judge. 

On the other hand, on behalf of the respondents, i.e., the whole of 
the defendants, who have all been made respondents, a preliminary objec- 
tion is urged to the effect that no appeal lies, as the decision of the lower 
appellate Court deals with the question of the rate of rent only and with 
no other question. 

We must dispose of this preliminary objection in the first instance, 
and it seems to us that we must give effect to it. No doubt, as has been 
contended by the learned Counsel for the appellants, the decision of the 
Settlement Officer of the 8th December 1891 disposed of a question of 
the ryots’ status as well as of the question of the rates of rent payable by 
tbecn, bub we do not think that there was any " dispute ”on this point 
wifchiQ the meaning of s. 106 as between the parties so as to give a right 
of second appeal to this Court. 

,It must be admitted that the provisions of Chapter X of the Bengal 
Tenancy Act are somewhat obscure as regards the procedure to be followed 
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in cases under the chapter ; but, as far as we understand them, there is to 
be (1) a framing of the record of rights; (2) a draft publication for a period 
of one month, during which time objections ” may be preferred ; and 
(3) a final publication, previous to which publication "disputes " as to the 
correctness of the entries in the record of rights other than entries of rents^ 
settled are to be heard and decided. 

[781] Under 9. 107 the decisions of the Settlement Officer in all 
proceedings under the chapter are to have the force of a decree, and under 
s. 108, cl. 2, an appeal lies to tho Special Judge from all decisions of the 
Settlement Officer. But it is only in cases under s. 106 decided by the 
Special Judge that a second annoal lies to this Court, and such cases can 
only relate to disputes regarding tho correctness of entries other than 
entries of ront sottlod. 

Now, it is clear that the decision of tho SpocialJudge appealed against 
in the present cases was not passed in cases under s. 106. The decisionof 
the Settlement Officer of tho 8th December 1891 was the only one which 
dealt with the question of the status of the ryots. This was no doubt a 
decision in a proceeding under Chapter X, but it was not a decision in a 
case under s. 106. It was passed before the record bad been framed. 
After the record had been framed there was no dispute as to the correct* 
ness of any entry except the entry of the rent settled, and hence it seoms to 
us no second appeal lies to this Court. See the cases of Shewburat Koen 
V. Nirpat Roy (1) and Lala Kirat Narain v. Palukdhari Pandey (2), 
which, have been followed in several unroported cases (3). 

We have been asked if in our opinion no appeal lies in these cases to 
deal with the memoranda of appeal as if they were applications under 
s. 622, Civil Procedure Code. But we cannot do so for the reason that an 
application under s. 622 with regard to this matter has already been 
rejected by this Court, viz., on the 25bh November 1892. Circumstances 
have nob altered since that application was refused, and from any point of 
view we do not think that this is a case in which the ends of justice reciuire 
that we should interfere under s. 622. 

We therefore dismiss these appeals. 

This order will direct that the appellants do pay the costs of the res- 
pondents. 

j. V. w. Appeals dismissed. 


(1) 16 C. 596. 12) 17 C. 326- 

(3) 8p. Ap. 719 o! 1890 decided by Tottenham and Trevelyan, JJ., on “J «« 
1891; 8p. Ap. 710 of 1891 decided by Tottenham »nd Ghose, JJ.. on I7«n 
1893; Sp. Ap. 2002 of 1892 decided by Trevelyan and Rampim, jj pn 

February 1894 ; add 8p. Ap. 308 of 1893 decided by Ameer Ali and Bampini, 

39th Marph. 1694. Beip^ note, 



QUEEN-EMPRESS V. GUNNING 
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[782] CRIMINAL REKRRBNOE. 


1894 

APRLL 27. 


Before Mr. Justice O'Kincaly and Mr. Justice Hill. 


Queen-Empress on the Proseoution of Thomson v. Gunning 

(/lcc(iscrf).* l‘J7fch April, 1894 ] 

Jurisdiction — Offences cotn}nilletl on the Uiijh Sens — Trial of Hritish Seaman for offeyxce 
committed on a British Ship «>n the High Seas — Procedure at such Trial— merch- 
ant Shippituj Jet 1854 (17 and 18 Vie. c. 104), s. 2G7 —Merchant Shipping Act. 1855 
(18 and 19. Vtc. c. 91), s. 21 — Cottrts {Colonial) i/wrisdic^ioJi Act, 1874 (37 and 38 
Vic. e. 27). 


CRlMINAIi 

Refer- 

ence. 

21 C. 782. 


The triAloI a British seuman for aa uffence commitlod on a Brili-jh ship on 
the High Seas must bo conducted uudoc thu Code of Criminal Procedure, though 
the offence obargod must bo an ofionco uudor English law. 

[R., 4 Bur. L.T. 58 = 12 Cr.L.J. I98=l0 1nd. Cas. 705 = 5 L.B.R. 221.] 


This was a reforenco by the Chief Prosideocy Magistrate under the 
provisions of s. 432 of tbo Code of Criminal Froceduro, and it was in tho 
following terms : — 

“ Empress on the prosecution of Henry Thompson, Steward of the 
Rcitieh Ship “ Lord Brassey ” v. Captain Gunning, Master of the said 
ship, 

'* Sir. — I have the honour to refer the following under the provisions 
of 8. 432 of tho Code of Criminal Procedure for the opinion of the High 
Court. 

" 2. The accused in the above case is charged under ss. 323 and 504 
of the Indian Penal Code with having, during the month of October last, 
voluntarily caused hurt to the complainant, and intentionally insulted 
and thereby given provocation to him, intending or knowing it to be likely 
that such provocation would cause him to break the public peace on board 
the British ship “ Lord Brassey ” while on the high seas. The question 
arising is : — 

“ Whether the accused must be tried under the English law or whe- 
ther he can be tried under the Indian Penal Code. 

“I would call their Lordships’ attention to Queen- Empress v. Abdool 
Bahiman (1) and Queen-Empress v. Barton (2). 

The Standing Counsel (Mr. Phillips) , appeared on behalf of the Crown. 

The accused was not represented. 

Mr. Phillips. — The accused in this case is charged under ss. 323 and 
504 of the Indian Penal Code. The allegation is that these otiences were 
committed in the month of October last on board the British ship 
“ Lord Brassey ” while on the High Seas The question for determina- 
tion is whether the accused must be tried [783] under the English law 
or the law as it is administered in this country, i.e., under the Penal Code. 

I submit that according to the cases in this Court the offence must 
be an offence under the English law, but the trial must be conducted 
under tho Code of Criminal Procedure, and the punishment must be also 
regulated by the local law. With regard to the first point, it is clear 
that if the accused is guilty of any offence, it is by reason of the general 
Admira lty Jurisdiction, or under 17 and 18 Vic., cap. 104, s. 267, or 18 

* Ociminal Beference No. 1 of 1894, made by F. J. Maraden. Esq., Chief Fieeidenoy 
Magistrate, Oaloutta, dated the 28th of Maiob 1894. 

(1)UB. 227. (2)16 0. 238. 
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1894 and 19 Vic., cap. 91, s. 21 : see the case of The Queen v. Anderson (1) ; 

ApbUj 27. see also 12 and 13 Vic., cap. 96, s. 1. This statute was extended to 

India by 23 and 21 Vic., cao. 83, s, 1. The statute was discussed in 
Criminal J<}ie Queen v. Thompson (2). It was held (see page 9 of the report) that 
BbfbR- the offence was punishable according to English law, and also that the 
BNCE. substance of the offence must be one recognized by English law. In 

— that case, however, the accused was not charged as a British seaman or 

31 C. 782. as a British subject, but as a person who was in a British ship. The 

provisions of the enactments above montioned were extended to all per- 
sons on a British ship by 30 and 31 Vic., cap. 121, ss. 2 and 11. 

The other cases on this subject are: Reg. v. Elmstone (3), and Queen 
Empresr, v. Barton (1). In the first of these cases it was laid down that 
the procedure applicable in such cases is the ordinary Criminal Procedure 
of this country. That case however lays down that the law of England 
is to bo regarded as the law of India as regards punishment. The case 
of Queen-Empress v. Barton (4) also decides that the trial is to be held 
according to the Criminal Procedure of this country. 

The opinion of the High Court (O'KiNEALY and HiLL, JJ.) was as 
follows : — 

OPINION. 

This is a reference made by the Chief Presidency Magistrate for the 
town of Calcutta under s. 432 of the Code of Criminal Procedure. In 
it he states that Henry Thomson, a steward of the British ship * Lord 
Brassey,” charged Cantaio Gunning, master of the said ship, with offences 
committed on the high seas under ss. 323 and 504, Indian Penal Code, 
and he asks whether [784] the accused must be tried under the English 
law, or whether he can be tried under the Indian Penal Code. 

It would appear from the c ise of Queen v. Anderson (1), if Captain 
Gunning is guilty of any offence, it is because of the General Admiralty 
Jurisdiction or under 17 and 18 Vic., cap. 104, s. 267 or 18 and 19 Vic., 
cap. 91, s. 21. In each case the offence of which be must be tried is an 
offence under English law. In the case of Beg. v. Mount (5), a question 
arose not as to the nature of the offence but as to the amount of 
ment that should be inflicted. All doubts on that point are now settled 
by 37 and 38 Vic., cap. 27. The answer, therefore, is that the trial mus 
be conducted under the Code of Criminal Procedure, though the offence 
charged must be an offence under English law. 

H.T.H. 


( 9 ) 1 B L R. O. Cr. 1* 
(4) 16 0. 338. 


(1) L.R. 1 Cr. Ca. 161. 
(3) 7 B.H.C.B. Cr. 89. 


(5)L. R. 6P.C. 283 
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X.] XISBORB BUN MOHUNT U. DWARKANATH ADHIKARl 21 Cal. 788 

ai C. 784 (P.C.) = 21 I. A. 89 = 6 Bar. P.O.J. 429. 

PKIVY COUNCIL. 

Present ; 

t ♦ 

Lords Macnaghtcn and Morris and Sir R. Couch. 

[Oh appeal from the High Court at Calcutta.] 


Kishorb Bun Moiiunt {Objector) v. Dwaranath Adhikari 

AND OTHEUS {Petitioners). 

Kishore Bun Mohunt v. Prosonnocoomar Adhikari. 

[28th February, 1894. J 

Bz«eution of decree— Execution under $. 260, Civil Procedure Code, Act XIV of 

Refusal of execution where opportunity to obey tlie decreo had not been afforded 

by the decreeJiolders — EfTect of such refusal— Subseauent order for execution. 

An order of a Court dismissed a petition for execution under s. 260 of the Civil 
Procedure Code beoausQ the petitiouing Utcree-holders had not then afforded to 
the judgment-debtor an opportunity of obeying the decree, which directed him to 
do specific acts. Held. (1) that another applioatjoii, made after such opportunity 
had been afforded to him, was not barred a>i having been matter of prior adjudi. 
oatioQ within s. 13 of the Civil Procedure Code ; i‘2) that the decree which also 
declared rights on the part of the decree-holders against him was not incapable 
of being executed under s. 260, on the objection that it was only declaratory. 

tR., 33 0. 306 = 3 C.L.J. 112 = 10 C.W.N. 297 ; 17 M.U.J. 423 (428) (F.B.)] 

Two appoals upon potitions for execution of a decree, dated Slst 
March 1831. The first appeal from an order (5th September 1890) of 
the High Court, reversing an order (30bb March [785J 1889) of the 
District Judge of Chittagong, who had affirmed an order (25bh May 1836) 
of the MuDsif of Sitakund. The second appeal from an order (3rd 
December 1890) of the High Court, affirming an order (8th November 
1889) of the Judge of the same district, varying an order (23rd March 
1889) of the Munsif of the same place. 

Two questions were raised on these appeals: In the first, whether 
the respondents were not precluded from asserting their right, as they did. 
to execute a decree under the 260th section. Civil Procedure Code, by a 

previous adjudication, within s. 13 ; in the second, whether the decree, of 
which execution was sought, was not merely declaratory of a right, so 
that it was. therefore, incapable of being executed m the manner applied 

for under s. 260. 

The appellant was the mohunt of a religious institution, established 
in a temple at which the respondents were adhikar a pandas, or officiating 
priests. The latter claimed the right denied by the appellant to perform 
the religious service at the temple for a period in each year, and to receive 
a share of the offerings, darsham. On the Slst March 1881, a decree 
was made in their favour, and it was to the execution of this decreo that 
both the appeals related. The respondents in the farsb appeal had, when 
this decree was obtained, joined with them as one of the co-plambiffs. the 
father, Akhilchunder Adhikari. deceased m 1837, of the respondent in the 
second of these appeals, Prosonnocoomar Adhikari. Tjais decree, made 
by the Munsif in Chittagong, declared the right of the plaintiffs as against 
Kiehore Ban Mohunt, the defendant, now appellant, to have, for the pur- 
poses of performing the ceremonies, which they were entitled to perform, 
certain articles supplied to them by him, and a proportionate part of the 
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1894 offerings made over to them by him ; and costs of the suit, with interest 
FEB. 28. were decreed. Execution of this decree was first applied for on the 10th 
August 1885, by arrest of the defendant, under s. 260, Civil Procedure 
PRIVY Code. The result was a refusal of the execution, by an order made on 
Council, the 19th December 1887. 

2l'c^8« orders made on appeal from this order, both in the District 

' Court and on a second appeal to the High Court, appear, in their series, in 
g fcbsir Lordships’ judgment. While those proceedings were [786] pending 
6 8ar PCJ Akbilchunder died in June 1867, leaving bis only heir Prosonnocoomar 
420 ** Adhikari, the respondent in the second appeal. The latter filed his own 

** • petition under s. 260 for execution of the decree of 31st March 1860 
on the 25t.h November 1887 ; the defendant, now appellant objecting 
among other objections that the decree being merely declaratory could not 
be executed in the manner provided by s. 260. These objections were 
disallowed, and the execution under that section was ordered by the 
Munsif on the Isfc March 1888. The District Judge affirmed substan* 
tially this order, with a slight alteration as to the articles to be supplied. 
But on the 24th August 1888, on a second appeal, preferred to the High 
Court, a Divisional Bench ordered execution to issue in the usual way. 

Afterwards, on the 13th February 1889. the respondent Prosonno- 
coomar made the application for execution, which, after proceeding to 
the High Court on appeal, and being then disposed of in his favour, led to 
the present appeal. The execution ordered was under s. 260 of the Civil 
Procedure Code. 

On these appeals — 

Mr. R. V. Doyne, for the appellant argued that, on the first of the two 
appeals, the High Court had not given due effect to the order of the 19th 
December 1887, which, as a prior adjudication, had barred the subsequent 
order. In reference to the other appeal, he relied on the declaratory 
nature of the decree of the 31st March 1881. 

The respondents did not appear. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Morris. — Both these appeals have been argued before their 
Lordships ex parte. 

In the appeal of Kishnre Bun Mohunt v. Dwarkanath Adhikari and 
others a judgment of the High Court at Calcutta is imneached, which 
reversed a judgment of the District Judge of Chittagong, who had upheld, 
with a variation, a judgment of the Munsif of Sitakund. 

The facts of the case are shortly as follows : In the year 1880 the 
respondents, who are officiating priests in the temple of a deity oailcd Sumbu 
Nath Dab instituted a suit in theMunsif’s Court against the appellant for 
the purpose of establishing their right [787] to perform certain offices 
at the shrine and to receive certain offerings from the votaries. On the 
31sb March 1881 a decree was made by the Munsif, by which the olwffl 
of the respondents was allowed, and the appellant was ordered to deliver 
to the respondents oertain articles necessary for the performance of the 
offices in question, and the right of the respondents to the offerings 
claimed was decreed. This decree was not comnlied with, and in tM 
year 1885 respondents apnlied to the Munsif for leave to execute it 
8. 260 of the Civil Procedure Code. The appellant contended that the 
decree was merely declaratory and was nob capable of exeoation as 
prayed. 
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Section 260 provides as follows : When the party againsb whom a 
decree for speoiBo perfonnanoe of a oonbract, or for restitution of conjugal 
rights, or for the performance of or abstention from any other particular 
BOt, has been made, has had an opportunity of obeying the decree or in- 
juDotioQ and has wilfully failed to obey it, the decree may be enforced by 
bis imprisonment, or by the attachment of his property, or by both.” 

The Muosif gave ju Igmenb on the 25bh May 1886, ordering the decree 
to bo executed. There was an appeal from the Munsif to the District gg^i 

Judge of Chittagong, who, on the 24th March 1887, modified the Munsif’s ^ P.C.J. 

•judgment, and directed the decree to be executed in part only. Both ^ 2 g, 

parties appealed to the High Court, and the High Court, on the 19th 
December 1887, delivered judgment in these terms : *’ The order of the 
lower Court appealed against in the appeal from Appellate Order No. 112 
of 1887 will be set aside, and that appealed against in the appeal from 
Appellate Order No. 194 of 1887 will stand confirmed. We express no 
opinion as to whether or not the decree is capable of execution.” 

On the Ist February 1888 the respondents again petitioned the Munsif 
for execution of the decree, stating in their petition that they had, since 
their first action, served the appellant with notice, and had presented 
themselves at the temple at certain times specified in the notice, in order 
that they might be allowed the opoortuoity of performing a certain cere- 
mony, and receiving certain articles necessary for its performance, and so 
afford the appellant an opportunity of complying with the decree. 

£788] The appellant did not supply the articles in question, and 
objected to the petition on the ground that it was barred as being tes 
judicata. The Munsif held that the matter was res judicata and dismissed 
the petition. The respondents appealed to the District Judge of Chitta- 
gong, who affirmed the decision of the Munsif on the question of resjudicata 
while reversing it in another respect. Both sides appealed to the High 
Court, who reversed the decision of the District Judge, and declared that 
the respondents were entitled to enforce their decree under s. 260 of the 
Civil Procedure Code, and ordered execution to issue accordingly. 

The High Court pointed out in their judgment that their decree in the 
first suit was only intended to determine that the particular application 
for execution, thao the subject of appeal, could not be allowed. The res- 
pondent had not at that time placed themselves in the position of having 
the right to have their decree executed, inasmuch as they had not given 
notice to the appeUant. and so afforded him an opportunity of complying 
with it. They had nob gone to the temple so as to be ready to receive 
the articles necessarv for the performance of the ceremony if they were 
offered to them. That matter of fact distinguished the second suit entirely 

from the first. 

It is therefore quite plain, in their Lordships’ opinion, that the ques- 
tion was nob res judicata. Their Lordships think that the respondents 
were properly non-suited in the first action, because they had not then 
shown that there was a demand made by them on the appellant, and an 
opportunity thus given him of complying with the decree. In the second 
action they remedied this defect, and stated in tneir petition that they had 
given the appellant notice of their demand, and bad duly presented bhem- 
•selves at the' temple. The appellant in his petition of objection does nob 
deny this, merely taking the formal objection that the notice was illegal 
■and improper; but the fact of the notice having been given, and of the 
respondents having presented themselves at the temple in pursuance of it, 
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wag never denied, and was. in fact, feaken tor granted throughout the trial. 
Indeed, those fresh facts constituted the difference between the two actions' 

[789] An objection was taken on the part of the appellant before 
their Lordships that the notice was not properly before the High Court 
and that the High Court was not warranted in assuming its existence! 
But it is necessary, in considering such an objection, taken at so late a 
stage, bo look carefully at the proceedings in the Courts below ; and it is 
clear to their Lordships tliab throughout the whole course of the trial the 
fact of the notice having been given was admitted. 

On these grounds their Lordships are clearly of opinion that the judg* 
ment of the High Court should be affirmed, and they will humbly advise 
Her Majesty accordingly. 

In the appeal of Kishore Bun Mohzint v. Prosonnocoomar Adhikari, 
the question of res judicata does nob arise at all ; but it is said that the 
decree was merely a declaratory one, which could not be executed under 
8. 260 of the Civil Procedure Code. Their Lordships have no doubt that 
it is a decree which can be executed, and that the High Court were right 
in dismissing the appeal from the District Judge who had directed the 
execution to issue. Indeed, it has not been substantially argued that 
if the first appeal fails this appeal can succeed. 

Their Lordships will therefore humbly advise Her Majesty to dismiBS 
this appeal. 


Appeal dismissed. 

Solicitors for the appellant ; Messrs. T.L. Wilson & Co. 

C. B. 


21 C. 789. 

APPELLATE5CIVIL. 

Before Mr. Justice Ameer Ali and Mr. Justice Mampini, 

BhagBUT Lall {Decree-holder, Auction-purchaser) v. NarKD 
Roy (Judgment-debtor.)* [2nd April, 1894.] 

Second appeal — Order setting aside sale under s. 294, Civil Procedure Code, 1SB3 
— Purchase by decree-holder without permission to bid at sale in execution of his 
decree — Civil Procedure Code, 1882, ss. 244, 598. 

No second appeal lies from an order made by a District Judge, on appaih 
setting aside a sale under s. 294 of tbe Civil Procedure Code, notwilbstendiog 
chat s. 244 barsa separate suit in such a case ; that section (344). whilst itpre- 
oludes a right of suit, doas not enlarge the right of appeal, which is limited 
strictly by s. 588. 

[790] In this case Bhagbut LiII had obtained a decree against Narka 
Roy, in execution of which certain property of the judgment-debtor was 
sold and was purchased by the decree-holder for Rs, 40. An application 
was thereupon made by the judgment-debtor bo have the sale set aside on 
the grounds that the decree-holder had not obtained permission to bid for 
and purchase the property ; and that there had been irrregularity in the 
conduct of the sale which had resulted in the property being sold for an 
inadequate price, and consequent substantial injury to the j udgme ot-debtor» 

* Appeal from Order No. 201 of 1893, against the order of' J. Kelleh®^ 
District Judge of Sacuo. dated lUh of April 1893, reversing the order of BabuUpen 
Nath Bose, Munsif of Chupra, dated the 21st of January 1893. 
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Tlie Munsif found that thoro liad been no irregularity in the conduot 
of the atvlo, and that the prioo for whioh the property was sold was not 
inadequate. Ha held, moreover, that though thoro was nothing on the 
record to show that permission was given to the dooreo-holdor to purohaso, 
yet there was sunicient evidonoe to show that he had such permission. 
He therefore rejeobed the anplioation. On appeal the Judge reverseri the 
Munsif’s decision on the ground that the finding as to inadequacy of price 
was founded on insufficient materials, and that the decree-holder had 
purchased the property without permission. The sale was therefore set 

aside. 

The decree-holder appealed to the High Court. 

Mr. C. Gregory atul Dnhti Boykant Nath Dass, for the appellant. 

Babu Chitnder Bancrjec find Babu Makhitn hall, iov the 

respondent. 

The objection was taken that no appeal lay. 

Tbe judgment of the Court (AmreR Abi and Rampini. JJ.) was as 
follows : — 

JUDGMENT. 


1894 

APBUJ a. 
Appel- 

BATE 

OlVlB. 

21 C. 789* 


The question involved in this anpeal is extremely simple, al- 
though a considerable time has been occupied in its argument. Tbe 
decree-holder appears to have purchased the property belonging to his 
judgment-debtor in execution of his decree. The judgment-debtor applied 
to have the sale set aside on various grounds — amongst others on the 
ground thatT tbe decree-holder had purchased the property without 
obtaining tbe permission of the Court. The Munsif before whom this 
application was made rejected it. On appeal the District Judge has. on the 
ground that the purchase was made bv the decree-holder without the 
permission of the Court, set aside the sale. So far as the question of 
permission is concerned, whether the permission was [791] obtained or not 
the finding of the learned Judge is one of fact into which we cannot enter. 
The decree-holder has apnealed to this Court, and an objection has been 
taken on behalf of the respondent that no second anpeal lies from the 
order of the District Judge under s. 294. Mr. Gregory who apnears for 
the appellant has argued that the question between the parties falls under 
8. 244. and therefore, independently of anv provisions in the Code and 
irrespective of s. 294. he has a right to a second appeal. Now s. 294 provides 
that no holder of a decree, in execution of which pronerby is sold, shall, 
vnthoub the express permission of the Court, bid for or purchase the pro- 
perty, and cl. 3 of that section nrovidos that when a decree-holder pur- 
chases, by himself or through another nerson. without such permission, 
the Court may, if it thinks fit. on the application of the judgment-debtor 
or any other person interested in the sale, bv order set aside the sale. 
Section 588. cl. 16, gives an anpeal from orders under s. 294. and the last 
danse of a. 588 nrovides that an order passed in appeal under this section 
shall bo final. Therefore, unless the matter comes nnder any other provi- 
sion of the Code, it is clear that there is only one appeal and no more. 
Section 244. referred to as justifying tbe second appeal, declares that all 
questions arising between the parties to a suit in execution should bo 
dealt with by orders of the Court executing the decree and not by a 
separate suit, and the case of . Viraraghava v. Venkata (1). to whioh 
Mr. Gregory has referred, shows that in a case when an order is 


(1) 16 U. 967. 
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made under s. 294 the judgment-debtor cannot proceed by separate soit, 
because the matter falls under s. 244 ; but that case does not show that 
s. 244 enlarges the right of appeal, which is restricted by a. 588. It is 
clear that s. 588, cl. 16, is restrictive in its character, and gives one 
appeal only to the parties aggrieved or dissatisfied with any order con- 
firming, setting aside or refusing to set aside a sale of immoveable pro- 
perty. To suggest that because s. 244 precludes a right of suit it enlarges 
the right of appeal is untenable and no authority is shown for it. 

As at present advised we think that no second appeal lies from this 
order, and we therefore dismiss the appeal with costs. 


J, V. w. 


Appeal dismissed. 


21 C. 792. 

[792] APPEAL FBOM ORIGINAL CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice 

Norris, and Mr. Justice O'Kinealij. 

Russick Lall Pal {Defendant) v. Romanath Sen 

{Plaintiff).* Ll8th April, 1894.] 

Transfer of Property Act (IV of 1892), s. 35 — Mortgagee — Actionable claim — .^ssipn- 
ment of mortgage^Liability of mortgagor — Sieps to be taken by mortgagor to obtain 
benefit of $. 135. 

A mortgage is an actionable claim under s. 135 of the Transfef of Property 
Act. 

In order to obtain the beneht of that section the mortgagor must pay the 
price and incidental expenses, &c.. with interest ” into Court either in or before 
the action — Muchiram Barik v. Jshan Chandra Chuckerbutty (1) followed. 

Where a mortgagor some months after suit was brought tendered the amoant 
due, on the assignment of the mortgage to the assignee, and the tender was re- 
fused aud DO actual paymeot was made into Court. Held by PETHEBAH, C.7., 
NORltlS aud O’KINE.vly, J3, (affirming the judgment of BILL, J.) that onder 
the circumstances the mortgagor was not entitled to the benefit of s. 135. 

CR.. 22 B. 761 (763) ; 23 C. 713 (721).] 

Appeal from a decision of Hill, J., dated the 8th March 1892. 

The suit out of which this appeal arose was a suit on a mortgage id 
E nglish form, dated 20th September 1889, executed by the defeudant 
Russick Lall Pal in his personal capacity, and by Russick Lall Pal and 
the defendant Preonath Sen as executor of the will of one Lalmoni Dasir 
deceased, in favour of one Joggessur Sen, for the sum of Rs. 5,500. Tb? 
plaint stated that this mortgage was on 27th July 1891 assigned by Jog* 
gessur Sen to the plaintiff ; that on or about the ISth August 1891 the 
plaintiff, through his attorneys Messrs. Swinhoe andChunder, called on 
the defendant to pay to him the amount due on the mortgage; and that 
thereupon the defendant Russick Lall Pal through his attorney Mr. Dover* 
expressed his willingness to do so, and requested the plaintiff’s attorney ^ 
furnish him with a statement of account showing the account due to the 
plaintiff in respect thereof ; that the plaintiff’s attorneys sent a sfcateiii®nl 
of account showing the sum of Rs. 6,698-9-6 (being Rs. 5,500 for prinoipa* 
and Rs. 1,198-9-6 for interest) [793] then due on the mortgage. This no 
being paid, the suit was brought op 2Dd September 1891. . 

* Original Appeal No. 12 of 1892. 

( 1 ) 21 0 . 668 . 
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From tbe written stabomont of tbo dofondant Buseick Lall Pal which 
was tiled on 6tb March 1802, ic appears that after the institution of the 
gait be first became aware that the sum of Bs. (>,200 only had been paid 
by tbe plaintifi on tbe assi^^umeut of the inorti’a^e ; that on Ist February 
1892 be hauded to theplaiutiQ the sum of Ks. G,680 (being tbo sum of 
Bs. 6,200 with inoidontal expenses of the assignment and with interest on 
the price from the day the plaintitT paid it), but the plaintiff refused to accept 
it. stating that a sum of Ks. 8,0G7-i-l was due to him from the defendant. 
The defendant Russick Lall Pal submitted that be was entitled to the 
benefit of the provisions of s. 135 of the Transfer of Property Act, and that 
the said sum of Rs. 6, G80 should have been accepted by tbe plaintiff in full 
discharge of tbe liability of the defendant under the assignment. 

Toe defendants Russick Lall Pal and Preonatb Sen on 23rd November 
1891, filed a written statement in their capacity as executors of the will 
of Lalmoni Dasi, in which they denied any liability as such executors 
to the plaintiff under the mortgage. Lt appeared that Lalmoni Dasi died 
in May 1888 leaving a will made shortly before her death of which 
she made these two defendants tbe executors, and probate of the will 
had been granted to them as such executors; that by the will certain 
legacies were given and Rs. 4,000 directed to be set apart out of tbe estate 
for tbe support of an idol, and the defendant Russick Lall Pal was made 
residuary legatee ; that after the legacies had been paid, the defendants 
as the executors assented to tbe bequest to Russick Lall Pal in considera- 
tion of his paying tbe sum of Rs. 4,000 to tbe executors to be held for tbe 
purposes and trusts directed by tbe will ; that this sum was paid to them 
out of the consideration money for the mortgage, and that they as such 
executors joined in the mortgage for the purpose only of recording their 
assent, and of confirming to the mortgagee, at the request of Russick 
Lall Pal. and for the consideration so paid by him to them, the residue 
of the estate and property of Lalmoni Dasi comprised in the mortgage ; 
and that out of the sum of Rs. 4.000. Rs. 3,500 was advanced to Russick 
Lall Pal by Preonatb Sen as one of the executors of tbe will on the 
[794] security of a second mortgage executed by Russick Lall Pal in 
favour of Preonatb Sen as such executor of all the property comprised in 
the mortgage of 20tb September 1889. 

The other material facts, as they appeared in the correspondence and 
other documentary evidence, are sufficiently stated in the judgment 
appealed from which was as follows : — 

“ This is a suit by the assignee of the mortgage for tbe enforcement 
of a mortgage in the English form bearing date the20bh September 1889. 
The suit is brought against one Russick Lall Pal, in bis personal capacity 
and as executor of one Lalmoni Dasi deceased, and also against Preonatb 
Sen in his individual capacity and as executor of that lady. It appears 
that the lady in question by her will, after giving certain pecuniary lega- 
oies, directed chat a sum of Rs. 4,000 be raised from her estate for the 
worship of an idol, and she made Russick Lall Pal her residuary legatee. 
The executors having paid the pecuniary legacies referred to gave their 
assent to the legacy to Russiok Lall Pal on condition of bis paying them 
Rs, 4,000 for tbe purposes and upon the trusts created by the will. 
Subsequently a portion of the Rs. 4,000, viz., Rs. 3,500, was advanced 
by Preonatb Sen and Russick Lall Pal to tbe latter on a second mortgage 
of the estate with power bo secure the sum for the idol by a mortgage. 

“ There is no question as to the mortgage ; it is admitted ; and tbe 
assignment to tbe plaintiff which took place on 29th. July 1891 is also 
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admitted ; aod the only qaesfcioo which has been contested here is as to 
whether Russick Lall Pal, the mortgagor, is entitled to avail himself of the 

provisions of s. 135 of the Transfer of Property Act and further there are 
questions of costs. 

^ “ It is contended on the part of the plaintiff that the nrovisions 

oi s. 135 of the Transfer of Property Act are not applicable, at all 
events, in the case of a mortgage in the English form. It is further 
contended, assuming that the provisions of s. 135 are applicable to a mort- 
gage in the English form, that the Court ought not to give effect to the 
mortgagor’s coritentions in this case, because he has not exercised that 
amount of diligence in the ascertainment of his right which the law 
requires where a person seeks to avail himself of the section. As to the 
first question, namely, the applicability of s. 135 to a mortgage [793j in the 
English form, I can see no distinction in principle between the case, in 
the first place, of a debtor who owes money on his own personal responsi- 
bility, and a debtor who owes money secured by mortgage. I can see no 
reason why, if in the one case, the debtor may discharge himself by pay- 
ment of the actual amount of consideration and incidental costs, be ought 
nob to be able to do so in the other case. Nor in the second place can I 
see that there is any substantial or material distinction between the case 
of a mortgage in the English form and a mortgage in any other form 
provided for in the Transfer of Property Act. In each case the mortgage is 
but a security for the payment of a debt, and if the debt is discharged, 
the security goes with it. 


However it is perhaps unnecessary, in the view I have taken of 
this case, that I should go more minutely into the question, because I 
think Russick Lall Pal has not made out a case which brings him within 
the provisions of s. 135. That the mortgagee is entitled, notwith- 
standing the assignment, to claim the full amount of the mortgage, 
has been established by cases in this Court ; and, in order to avail 
himself of the provisions of s. 135, the mortgagor, or other debtor, 
must bring himself within the principles laid down by this Court 
in the case of Khoshdeb Biswas v. Satar Mondol (1). In that case the 
learned Chief Justice and Mr. Justice Tottenham followed an earlier deoi* 
sion of this Court in Grish Gkandra v. Kashisauri Debi (2), and.laid down 
the principle by which cases of the kind are governed in the following 
words : We think however that if the money paid by the plaintiff for 

the claim, with interest and expenses, were paid into Court immediately 
on the suit being brought, that would be a payment within the meaning 
of the section and would release the defendant from further liability.'* The 
rule thus laid down must no doubt be applied with a certain degree of 
elasticity, but the principle appears to be clear enough, that in order to 
avail himself of the provisions of s. 135 the debtor must take his measures 
at the earliest opportunity. 

Now bore what happened was this : The suit was instituted on 
the 2nd September 1891. Previously to that there was a letter of demand 
for the amount due on the mortgage and oosts. [796j On thel9tb Augos® 
1891, the defendant’s solicitor replied asking to be informed what the 
amount due on the assignment actually was, and on ’the 2 l 8 t August I891i 
the plaintiff’s solicitors replied sending them a statement of account 
showing what was due for principal, interest and costs under the 
mortgage. It was contended by Mr. Sale for the mortgagor that 


(1) 16 0. 436. 


(9) 13 0. 149. 
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the oorreapoDdenco was oonduotod by the solicitors with advertonce 
to 8. 135. ^A^hat the rnortj’a.cfor s solicitors wanted to ascertain was 
what was paid in respoot of the aasignmonb and what was due. The 
contention is that the lottor of the 21sb August 1891 was a misleading 
letter, because what the mortgagor's solicitors wanted to prove when he 
asked for a statement of the account was tlie actual state of things exist- 
ing in respect of the assignment as disbinguislied from the mortgage. But 
it appears to mo unlikely in a high degree that the parties at that stage 
had s. 135 in their minds. What happened was a demand for pay- 
ment of the amount due on tho mortgage followed by an enquiry by the 
mortgagors as to what was tho actual amount due. Whatever may have 
been the intention with which the mortgagor's solicitor wrote tho letter 
of 19th August 1891. which expressed tho readiness of the mortgagor to 
pay off whatever was due, no uavmenb was made, and the suit was insti- 
tuted on the 2nd Septomber 1891. 

"When tho suit was brought, both parties were ignorant of their real 
position under tho assignment. They had it not in their minds. The 
suit was brought under the impression that tho assignee had the right to 
sue for the whole account due under the mortgage. I cannot ascribe to the 
mortgagee’s solicitor any intention whatever to deceive. I think he was 
entitled bo make the claim in the way he made it, and there is nothing 
whatever to lead me bo suppose that the mortgagee’s solicitors corre- 
sponded with the mortgagor’s solicitors on the basis of a diflferenb state 
of things from that on which the latter corresponded with the former. 
What happens then is this : From the 2nd Seotomber 1891 to February 
1892 nothing whatever was done by Russiok Lall Pal for tho purnoso 
of asserting his right. In November 1891 a written statement was filed 
by the executors to the estate of Lalmoni Dasi, and it appears to me, having 
regard to the circumstances that this suit was based on the assignment, and 
tbat[7973the assignment was referred bo in the plaint, and that the plaintiff 
carved leave to treat it as part of his plaint, that the defendants had ample 
notice of the character of the suit, and it was their clear dutv to avail 
themselves of the defence now set up to enable the plaintiff, at all events, 
shortly after this suit was instituted, to make such enquiries as would 
enable him to see his true position. But Russiok Lall Pal informs us in 
his evidence that he concerned himself in no way about the matter, and 
he was ignorant that he was entitled to discharge himself by payment of 
the sum due on the assignment. It seems to me it is imeumheot on the 
person who seeks to avail himself of s. 135 to take the earliest ooportunity 
of doing so; and applying this test 1 do not think that Russiok Lall Pal 
has used that degree of diligence which the case demands. 

" The consequence is that bis defence under s. 135 fails and the 
ordinary mortgage decree will be made. As to costs, as far as Russick Lall 
Pal is concerned, I see no ground for departing from the ordinary rule, but 
In the case of the executors I think the plaintiff ought to pay their costs. 
The scale of costs will be No. 2. ” 

From this decision the defendant Romanath Sen appealed, mainly on 
the ground that he was under the circumstances entitled to the benefit 
of a. 136 of the Transfer of Property Act. 

Mr. Woodrooffe, Sir G. Evans and Mr. P. O'Kinealy, for the 
appellant. 

Mr. I/, P. Pugh and Mr. Dunne, for the respondent. 
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The following cases were cited in argument : iiJafcasawt y. Subra- 

manm (l) Jam Begam v. Jahangir Khan (2), Grish Ohundra y KashU 

(4). Khoshdeb Biswas y. Satar 
Mondoi (5j, Bajendra Narain Bagchi y. Watson <£ Co. (6), Sakimunnissa 

^'atarama^{9) Krishnasami (8), and Bamachandra y. Ven- 

A judgment of the Court (Petheram, G.J., and Norris 

and O Kinealt, JJ.) was as follows : — 

JUDGMENT. 


The only question which we think it is necessary to decide in this 
case IS whether the assignee can recover the whole of the debt assigned to 
him, in an action brought by him against the debtor, or whether he is 
precluded by s. 135 of the Transfer of Property Act from reoovericg in the 
action more than the amount which he paid for the debt, notwithstanding 
that, though the smaller sum is admitted to be due. it has not been paid 
and IS not paid into Court in the action. 

If the matter were new there is no doubt that it might be argued with 
inuch force that the words, “ he agaiest whom it is made is wholly dis- 
charged by paying to the buyer the price and incidental expenses of the 
sale with interest. &c.,'’ must mean that the debtor cannot be compelled to 
pay any larger sum, but it may equally be argued that as the section 
takes away a right it must be strictly read, and that it only gives 
the discharge upon actual payment. As appears in the judgment of the 
Coui-t below It has been held by two Division Benches of the Court that 
nothing short of actual payment of the smaller sum. either in or before 
the action, will entitle the defendant to the benefit of the section, and 
these decisions are binding on us. unless we are prepared to say that we 

so en ire y disagree with them as to render it necessary for us to refer the 
question to a Full Bench. 

This we cannot say is the state of our minds, and though, as we have 

e ore we should, if the matter were new, feel that the argument in 

avour 0 the defendant s view had considerable force, we are not prepared 

to say ^at we do not agree with the conclusions at which two Benches 

ot this Court have arrived. We think that the appeal should be dismissed 
with costa. 


above portion of this judgment bad been written the case of 
Muchiram Batik v. Ishan Chandra Chuckerbutti (lOj, and others in which 
precisely the same questions arose as those which arise in this case, was 
re erred to a Full Bench ; That Bench has now decided that a mortgage 
debt IS an actionable claim within the meaning of s. 135 of the Act, and 
agreeing [799j with the decisions of this Court that the defendant is not 
released by the section of any portion of his liability, unless he pays th® 
amount which the assignee himself paid for the claim. The decision of 
course concludes this case, and in accordance with it this appeal will b® 
dismissed with costs (11). 

Appeal dismissed. 

Attorney for the appellant ; Baboo Grish Chandra Sett. 

Attorneys for the respondent : Messrs. Swinhoe d Chunder. 

J. V. w. 

ID 11 M. 56. (2) 9 A. 476. (3) 13 C. 145. |4) 10 M. 289. 

(5) 15 C. 436. (6) 18 C. 510. (71 13 A. 102. (8J 13 M. 226. 

(9) 13 M. 616. (10) 21 C. 668. 

(11) Au application for review of this decision was made on the 9th of Joly. 
but was refused. — Rep. note- 
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Before Mr. Justice Ghose and Mr. Justice Gordon. AppbIi* 

LATB 

GoPi Koeki and another {Judgment'debtors) v. Gopi Lal Civil. 

{Decree-holder) AND ANOTHER {Auction-purchaser) * — 

[27th April and 5th June, 1894.] C. 799. 


Stcand Appeal— Civil procedure Code. 1892, 5S. 588, Q21— Appeal from order — Order 
passed m Appeal reversing lower Court's order setting astde a sale in execution of 
Decree— Sale in execution of Decree — Setting aside sale - Material irregularity — 
Inadequacy of price — Eei'iswnal Poiver of High Court. 

Under the provisions of s. 588 of the Code of Civil Procedure no second appeal 
lies to the Hieh Court from au order passed in appeal by a District Judge on an 
application by a judgment-debtor to have a sale in execution of a decree set aside 
on the ground of material irregularity. 

A judgment-debtor applied to have a sale in execution of a decree set aside on 
the ground that the sale proclamation had not been duly published, and that 
it referred to only 6 bighas instead of some 700, the actual amount, and that in 
consequence thereof a grossly inadequate price bad been obtained lor the pro- 
perty. The Munsif found these allegations to bo proved and set aside the sale. 
On appeal the District Judge, while agreeing with the Munsif as to these find- 
ings, held that there was no proof that the inadequacy of price was due to irregu- 
larities alleged and proved aud that such could not be presumed. He accordingly 
reversed the Munsif’s order. The judgment-debtor, having appealed to the 
High Court against the order of the District Judge and f-iiled in suob appeal by 
reason of no second appeal lying from such order, [800] applied to the High 
Court under the provisions of s. 622 of the Code to have the order set aside. 

fleW, that the District Judge having full jurisdiction to determine whether 
the sale was good or bad, it was impossible to say that, in arriving at the decision 
he did, he either acted without jurisdiction or illegally in the exercise of bis 
jurisdiotion, and that the High Court could not therefore interfere with the order 
ander that section. 

[P., 12 O.P.L.R. 112 (113): R.. 1 C.W.N. 633 (636); 4 N.L.R. 184; 1 0.0. 186 
(187).] 

This was an appeal from an order passed by the District Judge of 
Hbagulpur. reversing an order of the IMunsif of Seguserai, setting aside a 
sale of certain immoveable property held iu execution of a decree. 

The application was made by the judgment-debtors, and the allega- 
tion was that there had been material irregularity in the conduct of the 
sale, and consequently the price fetched was far below the actual value of 
the property. The auction-purchaser resisted the application, but the 
decree-holder did not appear to oppose. 

It appeared that the judgment-debtora bad a 2-aDDas odd share in 
taluk Bullubhpur and Singpur, which contained 1,839 acres of land, but in 
the sale proclamation the area was put down as 5 bighas ; that the sale 
proclamation was not stuck up at the Collector s Olhee, nor was the pro- 
clamation at the spot properly proved ; that the price fetched was only 
Bs. 375, which was less than the revenue payable for the share, which 
was Bs. 386 odd. 

The Munsif having found these facts proved held that the presump- 
tion was that the inadequate price fetched was due to the irregularities in 
the publication of the sale and consequently ordered the sale to be set aside. 

* Appeal from Order No. 150 of 189.3, and Civil Rule No. 806 of 1894, against the 
order of F. W. Badcook, Raq .. District Judge of Bbagulpur. dated the 2Dd of May 1893. 
nversing the order of Babu Bepin Bebary Mukerjee, Munsif of Beguserai, dated the 
20th of February 1893. 
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J’’® appealed to the District Judge, who reversed 

th: ~ application. Th^e’followfng was 

i“'^S“®“"-'iebtors applied to have a sale set aside. The Maosif 

foLrihlt the auction-purchaser appeals. The Mnnsif has 

IchhL? Q ludgcnent-debtors had a 2-annas odd share in taUkBal- 

nrorlsm,r Smgpur whicn contaics 1839 acres of land, hut in the sale 

tion ™ f 5 binhas ; that the sale proclama- 

tha vmal“ . Office ; that the proclamation at 

the viliaBe was not properly proved, and that the price realized, Rs 375 
was inadequate. ‘ 

?h appellant's pleader argues that there is no proof 

r irregularities alleged. Ha 

quotes the cases of Macnaghten v. Mahabir Perskad Singh (l). Trip.ira 

Sundarzy. Durga Churn Pal{2) and ArwiachcUam v. Arunachellam%) 

of these rulings 18 that there must be proof that tha 

Lref w r‘'? 7 nA To the present case tha real 

laritie^^t^ ^ J ^ presumption that the irregu- 

riihntl Ih cause of the inadequate price: but apparently from the 

w,>nr«<=A sufficient. The applicant called three 

wibne^es who speak to the value of the orooerty ; but they do not appear 

fnr they say what amount they would have bid 

Ohnwdrv of indeed, 

fhi<s n onath, says that the ma^i/cs would have bid more, but in 

this point toe were the best witnesses, 

r. t .°u f'o ’^ould have bid, nor is there 

any proof that there was a scarcity of bidders. 

• . On the ground that the applicant has failed to prove any conneotion 

.1 . ® >'**'OoOlarities and the ioadequabe price I think the decision of 

tha Muns.f must be set aside. The apoeal is decreed with costs." 

ihe judgment-debtors appealed to the High Court. 

ihe Advocate-General (Sir Charles Paul) and Babu Saliqram Singh, 
for the appellants. 

m. J T. Woodroie, Mr. G. Gregory and Babu Kali Kishen Sen, for 
Che respondent. 

At the hearing of the appeal Mr. Woodroffe took the preliminary 

objection that, having regard to the provisions of s. 588 of the Code of 

tfivil Procedure, no second appeal lay from the Judge’s order. 

ihe judgment of the High Court (Gross and GORDON, JJ.) was as 
follows : — 


JUDGMENT. 

think that tlie preliminary objection that has been raised 
by Mr. Woodroffe on behalf of the respondent ought to prevail, that 
objection being that no second appeal lies to this Court in this case, 
because the order of the Court of Appeal below is an order falling within 
s. 588 of the Code of Civil Procedure. 

This appaal will accordingly be dismissed with costs. 

A rule was then applied for and issued on the application of the Advo- 
cate-General on behalf of the judgment-debtors calling on tha auobion-pQi* 
c haser to show c ause why the order of the District Judge oonfirmi ng the 

(1) 9 0. 656. 


(3) H a. 74. 
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laid should not bo sot aside, the applioatioo being made under s. 622 of the 
Code of Oivil Procedure. 

That rule came on to bo hoard on the 5th Juno. 

The AdvooatO'Genoral (Sir Charles Paul) and Babu Saligram Singh, 
in support of the rulo. 

Sir QrtMth Evans, Mr. T. xi. Apcar, Mr. G. Gregory and Babu Kali 
Kishen Sen, for the auction-purchaser. 

Sir Qrifftk Evans. — This Court has no power to interfero in this case 
with the decision of tbo District Judge under s. 622. It can only act under 
that section in cases whore the lower Court has exercised a jurisdiction not 
vested in it by law, failed to exercise a jurisdiction so vested, 'or acted in 
the exercise of its jurisdiction illegally, or with material irregularity. 
Assuming in this case that the decision of the District Judge is erroneous, 
all that can be said is that he has come to a wrong decision in the case. 
He had perfect jurisdiction to decide the question before him, and it can- 
not be said that, even if he has oomo to an erroneous legal conclusion, be 
has exercised his jurisdiction illegally or with material irregularity. 

The Privy Council in Amir Hassan Khan v. Sheo Baksh Singh (1) 
have laid down that a Court having jurisdiction cannot, only on the 
ground that it has arrived at an erroneous conclusion, be said to have 
exercised its jurisdiotiou illegally, or with material irregularity ; and the 
same principle is affirmed in Muhammad Yusuf Khan v. Abdul Rahman 
Khan (2). 

The words “ material irreg'jlarity " do not apply to an erroneous legal 
oonclusion, but only to such matters as an irregularity [SOSj in the 
procedure materially affecting the merits of the case — Sew> Bux Bogla v. 
Shib Chunder Sen (3). In this Court it has been held [see Jugobundhu 
Pattucky. Jadu Ghose Alkushi (4). ], that the erroneous application of the 
wrong statute to a case resulting in a decision that a suit will not lie, 
ooDstitutes a material irregularity within the section. The provisions of 
the section are very fully discussed in a case before the Full Bench of the 
Madras High Court — Manisha Eradi v. Siyali Koj/a (.5) — it was 

held that a Court, by erroneously determining a preliminary question, 
cannot assume jurisdiction which it would not otherwise have, and that 
the section applied in such a case ; but that iu a case in which upon the 
facts found by the Subordinate Court, that Court has jurisdiction accord- 
log to law, and there is no material irregularity in its procedure affecting 
the question of jurisdiction, the High Court cannot interfere under the 
section, though the decision of the lower Court on the merits or on any 
preliminary question is erroneous in law. See also Bashyam v. 

Jayaram (6). 

The Bombay Court has held that the decision of a question of res 
judicata though wrong did not warrant the interference of the High 
Court under s. 622 — Amritrav Krishna Deshpande v. Balkrishna Ganesh 
dmrapurkar{l). In Venkuhai y.Lakshman Venkoba Khct[S) Birdwood, J., 
discusses the case of Amir Hassan Khan v. Sheo Baksh Singh (1), and 
points out what be considers to amount to a material irregularity, but I 
submit his view is erroneous, and even that case does not cover this one. 

In this ease the most that can be said is that the lower Court has 
come to an erroneous oonclusion on a question of law, even if it be assum- 
ed that the decision is erroneous, and as it had full jurisdiction to decide 

(1) 11 0,6=11 I.A. 237. (2) 16 0. 149 = 16 1.A. 104. (3) 13 a 225. <4) 15 C. 47. 

(6) H M. 220., (6) 11 M. 303. (7) 11 B. 4B8. (8) 12 B. 617. 
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that queatioa it follows, having regard to the decision in the Privy Council 
cases cited above, that this Court cannot interfere under s. 622, and this 
rule should therefore be discharged. 

The Advocate-General in support of the rule. — I shall contend (Ist) 
that there was want of iurisdicbion in the District Judge to [80$] confirm 
the sale ; and (2 od) that if he had jurisdiction he acted illegally in the 
exercise of his jurisdiction. 

As soon as the Judge found, as he practically did, that the sale pro- 
clamation had not been duly published, he was bound to refuse to confirm 
the sale. One cannot confirm that which does nob exist. A Judge who 
records a judgment in ignorance, misconception or contravention of a plain 
rule of law well established acts illegally.” In this case the Judge, citing 
certain cases, considered that ho could not give effect to a presumption 
naturally and reasonably arising in the case to the effect that the inade- 
quacy of price was due bo the irregularities alleged — amongst others to the 
mistake in the sale proclamation of 5 hifjhas instead of about 700 highas 
— on the authority of those cases. He considered that according bo those 
cases there must be specific oral evidence connecting the irregularities (the 
cause) with the inadequacy of price (the effect). 

1 submit that the cases cited do not lay down the broad proposition 
indicated, and even if they do those decisions have been explained in a 
decision of a more recent date not cited by the District Judge, viz., 
Gut Buksh Lall v. Jatocbhir Singh (1), in w'hich it was held 
that the relation of cause and effect between a proved material irregularity 
and inadequacy of price may either be established by direct evidence or 
be inferred, where such inference is reasonable, from the nature of the 
irregularity and the extent of the inadequacy of price. That case clearly 
applies to this, and I therefore submit that the District Judge acted 
illegally as above described. 

In Jugobundhu Pattuck v. Jadu Ghose Alkuski (2) it was held that a 
Judge who misconstrued a provision of an Act in such a way as to decline 
jurisdiction committed an error within the meaning of s. 622, and the 
High Court (Petheram, G.J., and Ghose, J.) set aside his judgment ; and 
I contend that there is no real difference between misconstruction of a 
statutory law and a rule of law well established, and therefore I further 
submit that the present case is governed by the case last cited. 

In Lakshmana v. Najimudin (3) the Madras High Court set aside 
an erroneous order of a Judge in a case under s. 311 by yirbue of the 
powers conferred by a. 622. 

[805] In Dagdusa Tilakckand v. Bhukan Govind Shet (4) the 
Dombay Court pointed out that in any case where there is a disregard of 
the law amounting to an excess of jurisdiction, or a perversion of the 
purposes of the Legislaturo, the High Court will interfere under its extra- 
ordinary jurisdiction where no other remedy is available. 

The Privy Council cases cited on the subject of s. 622 laid down that 
where there is no appeal, s. 622 shall not be used in the same way as 
appeal to set aside a decision erroneous in law. The decisions 
further, and do not apply to erroneous decisions within s. 622 with wmc 
the High Court can interfere. The cases above cited — Gut Buksh 
Jawahir Singh (1) and Lakshmana v. Najimudin (3) clearly show whan 
the High Court can interfere with erroneous decisions under s. 622. 


(1) 20 C. 599. 
(3) 9 M. 145. 
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Finally, I submib that when the Distriot Judge found that there was 
DO aotual sale he had no jurisdiotion to oontirm it. In oonfirming the 
sale he acted without jurisdiotion. He also acted illegally, having 
jurisdiotion, in deciding that cause and effect could not be presumed under 
the admitted circumstances such as existed here, namely, clear mistake of 
6 bi(f?uis sold instead of about 700 bighas and the price being clearly grossly 
inadequate. Under these circumstances I submit that the judgment 
should be set aside. 

The judgment of the High Court (Ghose and Gordon, JJ.) was as 
follows : — 


189i 

JUNB 6. 

APPBIi- 

IiATB 

Civil. 

21 C. 709. 


JUDGMENT. 

This was a rule calling upon the opposite side, the nurobaser at an 
execution sale, to show cause why the order of the Distriot .Judge of 
Bhagulpur ooohrming the sale should not be set aside. 

The Judge has found, in concurrence with the Munsif. that the judg- 
inent-debtor bad a 2-annas and odd nundas share in taluk Bullubhpur and 
Singpur, which contains an area of 1,839 acres of land, but that in the sale 
proclamation the area was put down as 5 biqhas ; that the sale procla- 
mation was not stuck un at the Collector’s OfiBce ; that the proclamation 
of sale at the village has nob been properly proved, and that the price realiz- 
ed at the sale (Rs. 375) is inadequate. But he is of opinion that there is 
no direct proof [806] (for that is how we understand his judgment) that 
the inadequacy of price was due to the irregularities ; and in this view ho 
has held that the sale should be affirmed, relying, upon among others, 
the well-known case of Macnaghten v. Mahabir Pershad Singh (I). 

The learned Advocate General in support of the rule has contended 
that the District Judge has fallen into serious mistake in bolding that 
there must be direct proof of the inadequacy of price being occasioned by 
the irregularities, and that, as held in the case of Gut Buksh hall v. 
Jautahir Singh (2) the relation of cause and effect between a proved mater- 
ial irregularity and inadequacy of price may either be established by direct 
evidence, or maybe inferred from circumstances. He has further contend- 
ed that the Judge has nob considered whether the sale was nob altogether 
bad by reason of the sale notifications having not been published or proved 
to have been published. 

If the case bad come up before ns in appeal we should have perhaps 
been prepared bo say that the contention of the Advocate-General was 
oorreot. 

But then the question is, whether it is competent to us to interfere 
with the order of the District Judge under s. 622 of the Oode of Civil 
Procedure. 

What the Judge was called upon to determine on the appeal before 
him was, whether the sale was a good or bad sale. Ho has held the sale 
to be good. He bad full jurisdiction to determine this question, one way 
or the other ; and we are unable to say that, in the decision he has arrived 
At, he has in any way acted without jurisdiction, or, in the exercise of his 
jurisdiotion, be has acted illegally. All that can possibly ba said is, that 
the Judge has committed errors in law, bub we cannot say that in that 
respect he has acted illegally in the exercise of his jurisdiction. 


(1) 9 O. 666. 
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Upon this ground we are unable to interfere with the order of the 

District Judge; the result being that this rule will be discharged bat 
without costs. ® ' 


H. T. H. 


Appeal dismissed and rule discharged. 


21 C. 807. 

[807] APPELLATE CIVIL. 

Before Mr. Justice Ameer AH and Mr. Justice Eampini. 


Rajeshwar Pershad Singh { Plaintiff ) v . Bdrta Kobe 

( Defendant }.* [13th April, 1894.] 

Bengal Tenancy Act {VllI of 1885), s. 158 — Application for enhancement of rent when 

no settleweyit proceedings are in operation. 

The Court io dealing with an application under s. 158 of the Bangui Tenancy 
Act cannot pass a decree for enhancement of the rent. Where therefore a Und- 
lord seeks to enhancement of the rent of his tenant when no settlement proceed- 
ings are going on he must institute a suit for the purpose, and cannot do so by 
means of an application under s. 158. 

[F., 6 C.W.N. 592 (593).] 

This was an application by Rajeshwar Pershad Singh and othera, 
proprietors of mouza Yakubpore, under s. 158 of the Bengal Tenancy Act, 
for the determination of the incidents of the tenancy of one of his tenants, 
Burta Koer, in respect of lands held by her in that mouza. 

The Subordinate Judge, after a commission had been issued to as- 
certain the situation, quantity and boundaries of the land held by Burta 
Koer, found that there was in her occupation under the applicants 12 
highas 16 cottahs 4f dhurs which was in excess of the quantity of land 
shown by the jamabandi by 1 higha 6 cottahs 4f dhurs. As to the rent 
payable by her be observed : — 

‘ The jama payable by Burta Koer for 11^ bighas of land was 
Rs. 14-4-9. Hence the rent payable by her for 12 bighas 16 cottahs 4f 
dhurs of land would be Rs. 15-14-9, and this I find to be the rent payable 
by Burta at the time of the application ; ” and a decree was made in 
accordance with that decision. 

On appeal the Judge agreed with the lower Court as to the amount 
of land held by Burta Koer. He said as to the rent payable for the 
bolding the usual attempt was made to assess rent at rates corresponding 
to those paid for adjacent lands of similar quality. The Subordinate Judge, 
however, found the rent actually paid, and assessed rent on tbe excess 
lands at the existing rate. On this part of the case also I agree with his 
decision. The appeal will accordingly be dismissed with costs.” 

[808] Erom this decision tbe landlord appealed mainly on the ground 
that the Judge was wrong in holding that the rent payable at the time of 
the application meant the rent actually paid, and that he should have 
found what was the rent which the tenant was liable to pay afc the time 
of the application, that is, he should have assessed rent at rates paid for 
adjacent lands of similar quality, or at any rate he should have as- 
sessed the rent of the excess lands at rates paid for similar lands in places 
adjacent. 

• Appeal frnm Appellate Decree, No. 1803 of 1893, against the decree of J. 

Esq., District Judge of Barun, dated 3rd of April 1893, affirming tbe decree of BaW 
Nilmoney Dass, Subordinate Judge of that district, dated the 11th of Deoember 1891* 
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Babu Jitduh Ohaudrci Seal, for the appellant. 

Babu Saligrani Singh, for the respondent. 

Tne judgment of the Court (Ameer Ali and Rampini, JJ.) was as 
follows : — 

JUDGMKNT. 

This is a cas»e under s. 158 of the Bengal Tenancy Act. The plain- 
tiffs are the landlords, and they apply for the determination of the inci- 
dents of the defendant's tenancy. 

The only point raised before us in this appeal is that the lower 
Courts, in determini og the rent payable by the defendant, have not fixed 
that rent in accordance with the rates paid for similar lands in the 
vicinity, hut have calculated it at the rates hitherto paid by the defend- 
ant. In short, the objection is that the Courts below have not enhanced 
the defendant’s rent. We, however, think the lower Courts are right. 
Section 158(ff) lays down that a Court dealing with an application under 
s. 158 is to determine the rent payable by the tenant “ at the time of the 
application.’* It, therefore, could not have been intended that in a case 
under this section the Court should pass a decree for enhancement which 
can ordinarily only taka sffeot from the beginning of the as-Ticultural year, 
next following, or from that of the year next but one folloA-ing, the year 
in which the decree was passed. 

It has been said that when no settlement proceedings are going on, an 
application under s. 158 takes the place of an application under s. 104 (2), 
in the course of which a Settlement Officer has power to enhance 
or reduce a tenant’s rent. This is quite true, but when settlement pro- 
ceedings are going on, the jurisdiction of the Civil Court is in abeyance 
(see s. Ill a), so that no enhancement suit can then be instituted, and 
hence it is that the Settlement Officer is empowered to alter a tenant’s 
rent. But an application under s. 158 does not oust the jurisdiction [809] 
of the Civil Court in respect of the alteration of a tenant's rent. It, 
therefore, seems to us that if a landlord seeks to enhance his tenant’s 
rent when no settlement proceedings are going on. he must institute a 
suit for the purpose, and cannot do so by means of an application under 

8. 158. 

We accordingly dismiss this appeal with costs. 

J. V. w. Appeal dismissed. 
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Before Mr. Justice Sale. 


Prosonnomoyi Dassi V. Sreenauth Roy and others. 
Srbenauth Roy and others v. Muddoosoodun Dutt.* 

[14th May, 1894.] 

Civil procedure Code, «. 395 — Bale in execution of decree — Distribution of sale.proceeds 
— Realieation of proceeds of sale— Sale under agreement sanctioned by Court — Sale 
not of the right or interest of judgment-debtor in property. 

P., the plaintifi in a suit No. 369 of 1886, obtained a decree for Bs. 3,14,723, 
in execution of which certain immoveable property was attached, inoluding’ the 

* Application in Original Civil Suits Nos. 369 of 1886 and 441 of 1691. 
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premises 22 Strand R^ad, which was subject to certain trusts created by a deed, 
dated 2ad February 1958, executed by the father of the judgment>debtora, who 
with one M. were trustees ci the deed. At the time of the attachment a suit 
No. 448 of 1833 was pending, in which the judgment-debtors as plaintiffs 
sought to have it declared what were the valid trusts under the deed, and that, 
subject to such trusts, obey were absolutely entitled to the premises 22 Strand 
Road and the other properties ; in that suit on 26tb March 1888 a decree was 
made declaring the valid trusts and charging the premises 22 Strand Road, with 
the payment of certain specific sums. In 1891, the judgment-dobtors brought 
a suit No. 441 of 1891 to have the premises 22 Strand Road sold freed from the 
trusts, to provide for the trusts by setting apart a sufficient sum out of the pur- 
chase-money, and to have the balance divided between the judgment-debtors : 
and by the decree in that suit, dated 2nd September 1892, the trustees of the 
deed were authorized to sell the premises 22 Strand Road, and were directed out 
of the proceeds of sale to set aside Rs. 45,000 to provide for the trusts, next to 
pay the costs therein directed, and then to apply the balance for the purposes 
in the plaint meotionod- In pursuance of this authority the trustees on 25th 
February 1893 entered into an agreement with one J. L. for sale to him of 
the premises 22 Strand Road for Rs. 1,43,000. On 8th August 1893 a notice 
was issued at the instance of P. calling on the judgment-debtors to [810] show 
cause why the prcmi.ses 22 Strand Road, should not bs sold in execution 
under her attachment. On '29th August 1893 the trustees of the deed of 
2Dd February 1858 gave notice to P. of an application to be made in the suits 
Nos. 369 of 1856 and 441 of 1991 for the removal of her attachment, or in the 
alternative for an order that the agreement for sale entered into by the trustees 
with J. L. be carried out ; tbit the proceeds of sale be applied to certain pur- 
poses specified in the notice, as having priority over the claim of P. ; that the 
balance be paid to the credit of suit No. 369, as subject to the said attachment,” 
and that the premises 22 Strand Road be thereupon released from attachment. 
These applications were heari together, and on the 14th September 1693 aeon- 
sent order was made by which it was ordered that the trustees be at liberty to 
carry out the agreement for sale with J ^L. ; that the sale prooeeds be paid to 
TV. , a member of the firm of the attorneye for P. , who out of such proceeds was 
to pay Rs. 45, 000 to the trustees, and make other payments directed by the 
order, and pay the balance into Court to the credit of suits Nos. 369 of 1886 
and 441 of 1891, the said P retaining her lien under her attachment upon 
the said balance in the same way as the same then subsisted upon the said pro- 
perty.” The property was sold by the trustees in aocordanoo with this order, 
and the purchase-money was paid to W., who after making the payments directed 
paid the balance into Court. Whilst in the hands of W the bajance was 
attached by other creditors who bad obtained decrees against the judgment- 
debtors, and it was paid into Court with notice of these attachments ; field, on 
an application by P to have the money paid out to her in part satisfaction of 
her decree, that it could not be treated as “ assets realized by sale or otherwise m 
execution of a decree ” within the meaning of s. 295 of the Code of Civil Ptooe- 
dute. The sale of the property under the order of I4th September 1893 was not 
a sale in execution, but a sale in pursuance of a private agreement entered into 
by the trustees under a liberty reserved to them by the Court, and the fact that 
the Court saaotioned it made no difference in this respect. It did not purport 
to be a sale of any right, title or . interest of the judgment-debtors or of any pro- 
perty belonging to them. 

To constitute a “ realizition ” within the meaning ofs. 295 there must be 
either a realization by a sale in execution under the process of the Court, or a 
lization in one of the other modes expressly prescribed by the seotions of the Lw • 
If she money paid into_ Court had exceeded the amount due to B in q 

her lien, the amount of such excess might perhaps have been 
“ realization in execution ” within the meaning of s. 295, but 
TPs hands was less than the amount due to P, and was entirely absorb^ > 
the lien in her favour. There was therefore no surplus on which the a 
meats could operate. ... 

Purshotam Das v. Mahanant SurajbkaHhi (1) and Sewbux Boglit * 
Chunder Sen (2) referred to and approved. 

15 G.L.J. 49=13 Ind. Cas. 907 : Appr., 28 M. 380=16 M.LJ. 202; Ci^. 
C.P.L.R. 101 (102) ; R., 28 B. 269 (271) ; 26 0. 772 (777) ; 6 P. B. 19Ud.j 


(1) 6 B. 588. 


(2) 13 0. 225» 
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[811] This was au application in winch tho facts wore as follows 

That by a dooroo in suit No. 369 of 1886, dated 6tli Decouibor 1886 
the defendants in that suit woro ordered to pay tho plaintiff tho sum of 
Rs. 2.14,728*1, with in torost and taxed costs of suit ; that in February 
1887 in execution of that decree certain iinmovoablo property belonging to 
the judgment-debtors was attached, including the promises No. 22 Strand 
Road ; that at the time of tho attachment a suit No. 448 of 1883 was 
pending in the High Court for tho construction of a dead of trust, dated 
2nd February 18.58, executed by tho father of the judgment-debtors for 
ascertainment of tho rights of the parties thereunder, and for a declaration 
that subject to any valid charges tho judgment-debtors were absolutely 
entitled to tho properties comprised in the deed, which included tho attach- 
ed properties ; that by the final decree made in suit No. 448 of 1883 on 26th 
March 1888 the trust of tho deed of 2od Februai*y 18.58 were declared, 
and the premises 22 Strand Road were charged with the sums payable in 
respect of the crusts of the vised : that subsequently suit No. 441 of 1391 
was instituted to have it declared that it was unnecessary to rct.ain tho 
premises 22 Strand Road for the purposes of tho trusts, and that 
those premises might be declared to be discharged from the opera- 
tion of the trusts, and might bo sold, and out of the sale- proceeds, 
after certain specified claims had been paid, a sum might be retained 
for the purposes of the said trusts, and the balance be divided equally 
between the judgment-debtors ; that on 2Dd September 1892 a final ; 
decree was made in that suit (441 of 1891) whereby the premises 22 j 
Strand Road were ordered to be sold, and after retaining Rs. 4o,000 for the 
purposes of the trusts and bbe costs of suit, the balance was directed to be 
applied to the purposes in tiie plaint mentioned ; that on 8th August 1893, 
the plaintiff in suit 369 applied for an order for sale of the premises 22 
Strand Road, and a notice was issued to the judgment-debtors to show 
cause why they should not be sold ; thac on 29th August 1893 a notice 
“Was served on the plaintiff in suit No. 369 at the instance of the judg-; 
menb-debtors, (who, together with one Muddoosoodun Dutt, were the 
trustees of the deed of trust of 2Qd February 1858), of an applicatioc for 
an order that the attachmeut on the premises 22 Strand [812] Road, 
in execution of the decree in suit No. 369, should he removed, and that 
the plaintiff in that suit should pay the costs of the application, or in the 
alteijpative for an order that an agreement for sale for Rs. 1.43,000 of the 
said premises 22 Scrand Road, which had been made between the trustees 
of the deed of 2ad February 1853 of the one part and Joygobiod Law of 
the other part, dated 25th February 1893, should be carried out. and the 
proceeds of sale be applied in the first place towards making certain pay- 
ments soecified in the application (including the payment of a sum of 
45,000 to the trustees of the trust-desd for the purpose of carrying out* 
the trusts, and a sum due to Messrs. Watkins & Co. for costs, for which 
they claimed a lien on the title-deeds of the premises 22 Strand Road), 
and that the balance should be paid into Court to the credit of suit No. 369 
es subject to the attachment in that suit, and that the said premises 
should be released from the attachment ; and that the plaintiff in 
suit No. 369 should pay the costs of and incidental to the appli- 
cation ; that tho application by the plaintiff in suit No. 369 • and 
that of the judgmeat-debbora cima on for hearing on 14th September, 
when by consent of all the parties an order was made in suit No. 369'? 
whereby it was ordered that the trustees of the deed of trust of 2Dd 
February 1858 should bs at liberty to carry out the contract for*, sale of 
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the premises 22 Strand Road, to Joygobind Law, the plaintiff releasing 
her claim to those premises under the attachment for the purpose- 
only of permitting the sale, the sale-proceeds to be paid in the first 
instance to Mr. Watkins who should thereout pay all the costs of and 
incidental to the sale, the sum of Rs. 45,000 to the trustees of the 
deed of the 2nd February 1858 to be held by them for the purposes 
of the trusts as declared by the order of 2Qd September 1892, and certain 
other payments, and pay the balance of the sale proceeds into Court to 
the credit of the suits Nos. 369 of 1886 and 441 of 1891, " the plaintiff 
Prosonuomoyi Dassi retaining her lien under her attachment upon the 
said balance in the same way as it then subsisted on the attached 
property ; ” the lien if any of Messrs. Watkins & Co. on the title deeds of 
the property to attach to the balance to be paid into Court, costs to be 
reserved until further order of Com-t, and the order to be without 
[813] prejudice to the right of the parties; that the sale of the premises 
22 Strand Road was carried out under the above order, and from an 
account furnished by Air. Watkins to the plaintiff in suit No. 369 it 
appeared that after paying the sums as directed by the said order, and 
retaining a sum of Rs. 2,000 on account of Messrs. Watkins & Co.’s 
costs subject to settlement, the balance was paid into Court, and there 
was in Court the sum of Rs. 75,405-14-8 to the credit of the two suits; 
and that after the realization of the proceeds of sale by Mr. Watkins, on 
the 23rd November 1893, attachmeots were issued in two other suits 
brought by one Behary Lall and one Balmokund Singonya, raspectively, 
against the judgment-debtors, viz., suits Nos. 51 and 52 of 1893 against 
the proceeds of sale in the hands of Mr. Watkins, and the money was 
paid into Court with notice of these attachments. 

The application was that the said sum of Rs. 75,405-14-8, and any 
balance that might remain in the hands of Mr. Watkins after adjust- 
ment of his costs, might be paid to the plaintiff in suit No. 369 of 
1886 in part satisfaction of her decree in that suit : or if the Court should’ 
be of opinioo that the plaintiff was not alone entitled to the said money, 
then for an order for rateable distribution under s. 295 of the Code of 
Civil Procedure to those entitled to share in it. 

Mr. Dunne (with him Mr. Bonner/ee), for the applicant (the plsiotiff 

in suit No. 369 of 1886). 

Mr. Phillips, for the judgment-debtors and for Mr. N. S. Watkrtis. 

Sir Griffith Evans, for the trustees. . 

Mr. Allen for the attaching creditors in suits Nos. 51 and 52 o 

Mr. Henderson and Mr. O' Kinealy, for other attaching creditors. 

The following cases were cited in support of the application : 
nath Maheshvar V. VirchandPanachand {l),Pursholani Y* 

Surajhharthi (2), Seiobux Bogla v.Ship Cknnder Sen (3), , - 

Law V. Russick Lai Mitter (4). and Hafez Mahomed AH Khan v- Damodar 

Pramanick (5). 


ORDER. 

[814] Sale, J. — This an application as to the disposition 
representing the balance of the sale-proceeds of the premises No. ^ 
Road, which was paid into Court to the credit of the two abovementao^ 


(l)6B. 16. (2) 6 B. 588. 

(4) 15 C. 203. (51 18 0. 242. 


f3) 13 C. 
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suits undor an order, dtikod the 1-lfch Septemboi' 1893. Tlio cirourasfcanonH 
under 'whioh this fund was paid into Court are as follows : — 

The plaintilT Prosonnoinoyi obtained a dooreo in the first suit, dated 
'fith Deoenaber 188G, for the sum of Rs. 2,14,728 with interest and costs 
against Sreenauth Roy, Sumbhoonautb Roy and Gopinautli Roy. 

In t’ebruary 1887 the plaintilT, in execution of tlio decree, attached 
various properties, including the promises No. 22 Strand Road, which 
were subject to certain trusts created by an ludenturo, dated 2nd February 
1858, exeouted by tlio father of the iudgniout*dobtors. At that time a suit 
No. 448 of 1883 was pending, wherein the judgment-debtors as plaintitTs 
sought for a declaration of what were the valid trusts under the Indenture 
of Trust, and that, subject to such trusts, the plaintitTs were absolutely 
entitled to the promises No. 22 Strand Road, and the other properties. 
On the 26tb March 1888 a decree was made in that suit declaring what 
were the valid trusts, and charging the promises No. 22 Strand Road 
with the payment of certain specific sums. 

Id 1801, the second of the abovemeationed suits was instituted by 
the judgment-debtors, the object of which was to have the premises 
No. 22 Strand Road sold freed from the trusts, to provide for the trusts by 
setting apart a sufficient sum out of the purchase-money, and then to 
have the balance divided equally amongst the judgment-debtors. 

By the order of the 2nd September 1802 made in that suit the 
trustees of the Indenture of Settlement were authorized to sell the 
premises No. 22 Strand Road, an 1 wore directed out of the proceeds to 
set apart Rs. 45,000 to provide for the trusts ; next to pay the costs therein 
directed, and then to apply the balance for the purposes in the plaint 
mentioned." In pursuance of this authority the trustees, being the 
judgment-debtors aud one ^luddoosoodun Dutt, on the 25th February 
1893, entered into an agreement with one Joygobiod Law for sale to him 
of the premises No. 22 Straud Road for the sum of Rs. 1,43,000. 

[815] On the 8bh of August 1893 a notice was issued at the iostance 
of the plaintiff Prosonnomoyi Dassi calling upon the judgment-debtors 
to show cause why the premises 22 Strand Road should not be sold in 
execution of her attachment. Oo the 29th of August 1893 the trustees 
gave notice to the plaintiff Prosonnomoyi Dassi of an application to be 
made in both the abovemencionod suits for the removal of her attachment, 
or in the alternative for an order that the agreement for sale entered into 
by the trustees be carried out, and that the sale proceeds be applied for the 
purposes in the notice specified, as having priority over the claim 
of the judgment-creditor Prosonnomoyi Dassi, that the balance be paid 
to the credit of the first mentioned suit, as subject to the said attachment, 
and that the property be tboreupoa released from attachment. Both 
apolications wore heard together, and on the 14th September 1893 an 
order was made wioh the consent of all the parties, whereby it was, 
amongst other things, ordered that the trustees beat liberty to carry out 
the agreement for sale with Joygobind Daw, the plaintiff agreeing to 
release her claim to the property for the purposes of the sale only: 
that the sale proceeds be oaid to Mr. N. S. Watkins ; that he do thereout 
5>%y the sum of Rs. 45,000 bo the trustees and make the other payments 
directed by the order and then pay into Court the balance to the credit 
of both the abovemeationed suits, “ the said Prosonnomoyi Dassi retain- 
mg her lien under her attachment upon the said balance in the sarnc way 
as the same then subsisted upon the said property.” There was also a 
^ireotion that the lien, if any, of Messrs. Watkins & Co., on the title deeds 
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of the premises should attach to the balance. By this order the attach* 
ment was removed, but in place thereof a'lien was created in favour of the- 
iudgmeot-creditor which was to attach to the balance of the proceeds of 
sale. The property was sold by the trustees free from the attachment, and 
the purchase-money was paid to Mr. Watkins, who made certain payments 
as directed by the order, and after retaining a sum for costs in respect of 
which his firm claimed a lien on the title deeds, paid the balance into 
Court. Messrs. Watkins & Go. now claim a further sum in satisfaction 
of their lien, and there is also a claim by the trustees in respect of cer- 
tain of the payments directed by the order, which, it is alleged, have not 
yet been satisfied. 

[816] It appears that the balance, while in the hands of Mr. Watkios, 
was attached by two other judgment-creditors, being the plabt- 
ifie in the suits No. 52 of 1893 and No. 51 of 1893 who had obtaioed 
decrees against the defendants Sreenauth Boy, Shumbhoonauth Boy, and 
Gopinauth Boy, and that it was paid into Court to the credit of both the 

abovementioned suits with notice of these attachments. 

« 

The plaintiff Prosonnomoyi Dassi now asks to have the balance 
(after satisfaction of the claims of the trustees and of Messrs. Watkins- 
& Co.) paid out to her in priority to the attaching creditors, who, on the 
other band, claim to share rateably in the fund under the provisions of 
3. 295 of the Code. 

At the bearing of the application a third judgment-creditor appeared 
and claimed to share in the distribution of the fund. 

The main question is whether under the circumstances this fund 
can be treated as " assets realised by sale or otherwise in execution of a 
decree" within the meaning of s. 295. Can it be said, in the first place, 
that the sale of the property under the order of the 14tb September was 
a sale in execution ? 

If the property had been sold under the proviso to s. 295, it 
would have been, doubtless, a sale in execution, but at the same time a 
sale from the benefit of which the attaching creditors would have been 
excluded. For the proviso after fixing the order of payment of the prior 
charges restricts the distribution of the balance to the “ holders of decrees 
for money against the judgment-debtor, who have, prior to the sale of the- 
said property, applied to the Court which made the decree ordering tho 
sale for execution of such decrees and have not obtained satisfaction 
thereof." 

The facts show that the sale of this property did not take place nnaer 
the proviso, and that it was a sale, not in execution of any decree or 
bub in pursuance of a private agreement entered into by the trustees wit 
the purchaser under a liberty reserved to them by the Court. The sa c 
ho doubt was further sanctioned by the Court as part of the arrangenaeD 
embodied in the consent order of the 14bh September, under which Fro 
sonnomoyi agreed to remove her attachment, and thus allow the sale to 
carried out, on the condition that instead of the attachment she should a 
a [817] lien on the purchase-money. But in no sense can it be suggos 

that the sale was in execution of this order. . / \ j -.a fhat 

The case of Purshotam Das v. Makanunt Surajbharti ( 1 ) decides 
s. 295 must be read as if the words " from the property of the ]u gm 
debtor" were inserted after the word " realized." Here the sale ^ . 
Purport to be a sale of anv right, title or interest of the judgmen • 

t • 

(1) 6 B. 688. 
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or of any proporby balongiog to them. It was a sala by the trustees of 1894 
property which was vested in them as trustees. Moreover, reading the May 14. 
case just cited with the case of Sewbux Bogla v. Shib Chwnder Sen (1) — — 

the rule appears to be that to oonsbibute a realization within the meaning ORIGlNAIj 
of 3. 295, it must bo either a realization by a sale in execution under the CIVIL. 

process of the Court, or it must be a realization in one of the other modes 

expressly prescribed by the sections of the Code. It cannot. I think, be ® 
said that the money paid to Mr. Watkins under the order of the 14tb Sep* 
tember 1893 was realized in any of the methods provided by the Code 
for realizing property in execution of a decree. 

When the fund was attached it was held by Mr. Watkins subject to 
a prior lien created by an order of Court in favour of the plaintiff Proson- 
nomoyi, which lien was binding on the judgment-debtors and those claim- 
ing under them. When paid into Court this fund was still subject to 
that lien. If the money paid into Court had exceeded the amount due to 
the plaintiff in respect ol which the lien w.as created in her favour, the 
amount of such excess having been paid into Court with notice of the 
attachment might perhaps have been treated as a realization in execution 
within the meaning of s. 295. For the excess in that case would have 
bean money belonging to the judgment-debtors attached while in the 
hands of a third party and subsequently paid into Court under an 
order of the Court. Payment into Court under such circumstances 
forms a well recognized method of realization in execution under the 
Code. Bub the balance in Mr. Watkins’ hands was very far below the 
amount duo to the plaintiff Prosonnomoyi Dassi and was entirely 
absorbed by the lien in her favour. There was therefore no surplus upon 
which the attachments could operate. 

[ 818 ] In my opinion this is not a case of distribution of assets under 
s. 295. The rights of the judgment-creditors claiming to share in this 
fund must therefore be postponed bo the rights of the plaintiff Prosonno- 
moyi Dassi under the lien declared in her favour by the order of the 14bh 
September 1893. 

There being no contest as between the plaintiff Prosonnomoyi Dassj 
and the trustees and Messrs. Watkins Co., there must be an order for 
payment of the balance to her after satisfaction of the claims of the trus- 
tees and of Messrs. Watkins & Co. The costs of the parties sharing in 
the fund may be added to tbeir claims. 

Attorney for the plaintiff, Prosonnomoyi Dassi : Mr. Rutter. 

Attorneys for the trustees and the judgment-debtors : Messrs. Watkins 
d Co. 

Attorneys for the attaching creditors in suits "51 and 52 of 1893 : 

Messrs. Sanderson (£ Co. 

J. V. w. 


(1) 13 c. aas. 
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Before Mr. Justice Ghose and Mr. Justice Gordon. 


Ajudhta Pershad iJiid (] ment - dehtor ) v . Baldeo Singh 

{Decree-holder).* [21sfi May, 1894.] 

Civil procedure Code, 1882. s. 235^0rder absolute for sale. Application for— Execu- 
tion of decree— Verification of application— Limitation -Transfer of Provertv Act 
(IFo/ 1,S82). s. 89. 

Aq Aopii' i'ion for aa order absolute for sale of mortgaged property uoder the 
provisi ).i-j s. 89 of the Transfer of Property Aot, 1882, is not an aDpUoation 
for exeou'icvi of a decree and need not therefore be in the form prescribed by 
s. 236 o( ; ii ■ G )de of Civil Procedure, 

A decree passed iu a mortgage suit on the 13th July 1887 by consent, 
which Jir.otod that the amount duo was to be paid in ten annual iusialments 
during tlio vcits 1295—1304 (1888—1897) in the month of Palgoon (February) 
each year, and that on default of three successive instalments the whole amount 
was to become at once due and payable. The mortgagor having defaulted in 
payment of the instalments due in the years 1297, 1298, and 1299 (1890, 1091, 
1892) the mortgagee on the 18th February 1893 presented an application to the 
Court under s. 89 of the Transfer [819J of Property Act for an order absolute 
for sale. That application was not verified by the mortgagee, and the mortgagor 
objected that, not being so verified as required by s. 235 of the Code, it could 
not be granted. On the 9th May 1893 the mortgagee applied for and obtained 
leave to verify tbe application which he did on that day. It was urged on 
behalf of the mortgagor that the application must be treated as made on the 
9th May, and therefore not within three years of the date on which the 1297 
instalment became due (7th March 1890), and that it was therefore barred by 
limitation. 

Held, that the application did not require to be in tbe form provided bys. 235i 
and ooQ.soquently the non-verification did not afieot it, and that it was not 
barred by limitation. 

tRel., 8 C.W.N. 102 (104) ; F., 25 C. 133 (134); 10 Bom. L.R. 1067 = 33 B. 273 = 2 

Ind. Cas. 29G ; R.. 24 A. 179 = (1902) A.W.N. 133 ; 22 B. 771 (773) ; 23 B. 644 
(651) ; 33 C. 867 (875)=4 C.L.J. 141; 37 C. 796=12 C.L.J. 323=15 O.W.N. 
337 = 6 Ind. Cas. 537 ; 19 M. 40 (F.B.) ; 25 M. 244 (263) (F.B.): 1 A.L.J. 300; 7 
A. L.J. 953 (956) =7 Ind. Cas. 50; 6 Bom, D.R. 1043 (1049); 12 C.P.L.R. 82 
(84) ; 11 C.W.N. 156 ; 2 N.Ii.R. 137 (140) ; 5 O.C. 251 (253); Expl., 10 C.L.J. 
91 = 1 lod, Cas. 677.3 


The facts of this case were as follows ; — 

The respondent Baldeo Singh, on the 13th July 1887, obtained a 
decree against several defendants in a suit instituted by him against them 
on a mortgage. There were three sets of defendants the judgment-debtors 
in this proceeding, Ajudhia Pershad being one out of the second set. The 
decree was naade by consent being the result of a compromise under which 
it was agreed that the decree should be for Rs. 12,000 without interest 
and costs, and that each set of defendants should be liable for a third of 


that amount, and that their respective shares in the mortgaged property 
should remain charged till the decree was satisfied. It was provided in 
the decree that the amount due should be paid in ten annual instalments 
during the years 1295 to 1304 (1888—1897) in the month of Falgoon 
(February) in each year, and that on default being made in the payment 
of three successive instalments the whole amount outstanding was to 
become due and payable to the plaintiff, and be realized by the sale of 
the respective shares of the defendants in the mortgaged property. 


• Appeal from Order No. 152 of 1893, against the order of Babu Madhab ChanJer 
Chatteijee, Subordinate Judge of Bbagalpur, dated the 10th of May 1693« 
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On the 13th February 1893 blio plaiatitf Baldeo Singh applied to the 
Subordinate Judge lor an order absolute for the sale of the mortgaged 
property against all tho defendants, alleging that the three instalments for 
the years 1297, 1298, and 1299 (1890, 1891, 1892) due umier the deoree 
had not been paid. 

Ajudhia Pershad alone opposed the application and tiled several 
petitions of objeotions against the order being made. Amongst other grounds 
he urged that tho decree being separate against each set of defendants one 
applicition agiinst them all jointly would not lie ; that the application 
for sale not being verified by [820] the decree-holder no order 
oould bo passed ; and that there had been default in tho payment of tho 
first thieo instalments, viz., those for the yeai*s 1295 to 1297 (1888 to 
1890), and that conseiiuently the application was barred by limitation. 

In answer to the second objection the plaintiff decree-holder on the 
6bh May 1893 filed a petition asking to be allowed to verify his petition. 
The matter appeared to have come on for liearing on the 9th May, and on 
that date the Subordinate Judge allowed the petition to be verified, which 
was immediately done. Tbe objection having been heard judgment was 
reserved till the following day. On the 10th May the judgment-debtor 
Ajudbia Pershad filed a further petition of objection, contending that the 
application must lie treated as made on the 9th May, the date of its being 
verified, and that it was therefore barre l by limitation, being made more 
than three years after the accrual of tho right on the 1st Cbeyt 1297 (8th 

March 1890). 

The Subordinate Judge delivered judgment on the 10th of May, 
and disposed of the three objections above referred bo in the following 
manner : — 

“ The first point was not pressed during the hearing of the application, 
but as the objection was taken in the written objections filed, I think it 
proper to notice it here. This is not an application for executions. Con- 
sequently under the provisions of s. 647, the provisions of s. 34 of the 
Code of Civil Procedure are applicable to this case. This being virtually 
an objection on the ground of misjoinder of parties, it ought to have been 
taken at the earliest opportunity before the first bearing of the case, for 
which the 20th March was fixed. The judgment-debtor appeared on that 
^ay, bub did nob object to the petition on that ground ; he only asked for 
time. The Court allowed him seven days' time, but even then he did not 
take this objection. I think, therefore, that such an objection cannot be 
entertained now. But supposing it can be raised now, still it does not 
seem to me that the objection is valid. The decree is based on the same 
compromise ; the mortgaged property is the same, although each has a 
separate share. This being merely an application for an order absolute for 
sale, the irregularity, if any, cannot be fatal. 

“ The second objection is reasonable. Such application must be verifi- 
but the applicant neglected to verify it. He has however applied for 
permission to verify when that defect was pointed out at the hearing by the 
pleader for the judgment-debtor. The latter contends that such an amend- 
ment cannot be allowed at this stage, because under the ruling in Ottdfe 
Bekari Lai v. Nageshar Lai (1) this application must be deemed as an ap- 
plication for [821] execution, and it has been held in Asgar Ali v. Troi- 
iokya Nath Ghose (2) that no such amendment can be allowed wbeo the peti- 
tion has been registered. But there is nothing in the first ruling to show 

U) 18 A. 378. (3) 17 C. 631. 
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that this petition can be regarded as a petition for execution of a decree; 
consequently s, 245 of the Code of Civil Procedure, on which the second 
decree^ is based, does not govern this case. It is not an application for 
execution of a decree, and, what is more, it has nob been entered in any 
register, as none has been prescribed for it. Under s. 647 of the Code of 
Civil Procedure, s. 53 is applicable with respect to this petition, and as 
such it can be amended now. I have therefore allowed it to be verified 
now. The objection therefore is no longer tenable. 

“Third: It was also contended that there was default in the first 
three instalments ; consequently petitioner’s cause of action for such an 
application accrued when default was made with respect to the instalments 
011297. Limitation began to run from that time. This may be true, 
but calculated from that time this petition was presented within three 
years. Therefore plaintiff’s right to execute the decree was not barred on 
the 20th February, when this petition was filed. If it be held that limi- 
tation began to run from the date of the hist of 1297, that is Palgoon 
1297, and no steps in aid of execution be existing to save the case 
from limitation, then possibly it may be so barred, although I am 
not at all sure of it. But that circumstance cannot be taken into con- 
sideration now. Here all I have to see is, when this application 
was filed had the decree-holder any subsisting right to realize the decretal 
amount, or was it barred by limitation. I have shown it was not so 
barred. This objection therefore also falls to the ground. 

‘ In the view I take of the case it is unnecessary to enquire whether 
there was default only in 1297, 1298 and 1299. 

“ Just before delivery of judgment, the judgment-debtor has filed a 
fourth petition of objection. Objection by such instalments is extremely 
irregular, and is inconvenient to all concerned. It is now urged that as 
the petition for the order absolute for sale was verified only yesterday, it 
should be considered that the petition in question was filed yesterday, 
and the plaintiff’s right to realize the debt is consequently barred by 
limitation ; but the data of a petition or plaint is not the date when it is 
amended but when it is presented. This objection is not therefore more 
reasonable than the others. 

“It is ordered therefore that the objections be disallowed and the 
order for sale be made absolute.” 

The judgment-debtor Ajudhia Pershad appealed to the High Court. 

Dr. Trailakya Nath Milter and Babu Makhan Lai, for the appellant. 

Babu Saligram Singh and Babu Bagunandun Pershad, for the 
respondent. 

[822j The judgment of the High Court (GhOSE and GORDON, JJ-) 
was as follows : — 


JUDGMENT. 

The parties to this proceeding stand to each other in the relation of 
mortgagor and mortgagee. The mortgagors are three in number ; they 
had borrowed from the mortgagee a considerable sum of money ; and a 
suit was brought upon the mortgage, and, in the course of the salt, a 
compromise was entered into between the parties. Under this compromi^ 
each of the morogagora agreed to pay to the mortgagee the sum of Rs. 4,00 
by certain instalments ; and it was provided that as security for the suw 
payable by each mortgagor, a third share of the properties already mor - 
gaged should continue to be in mortgage, and that in the event of ^ 
the mortgagors committing default in three consecutive instalments, 
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mortgagee should be entitled to realise the money payable by such mort- 
gagor by sale of bis share of the properties mortgaged. A decree was 
accordingly made in those terms. Subsequently the mortgagee, by rea8on.of 
the default committed by the mortgagors in paying the instalments on 
account of the years 1297, 1298 and 1299, applied for the sale of the 
mortgaged properties. It appears that at the time when this application 
was presented, it bore no verification by the mortgagee, but subsequently, 
upon an order made by the Court, the defect, if there was any, was rectified. 

The mortgagors raised several objections to the application of the 
mortgagee being granted. They contended that this being an application 
for execution of the decree, it could not be proceeded with, inasmuch as 
it did not contain, at the time of presentation, the verification of the 
mortgagee, that being one of the requirements of s. 235 of the Code of 
Civil Procedure : that the application was barred by limitation ; and that 
because subsequent to the default complained of by the mortgagee, i.e., as 
regards the instalments for 1297, 1298 and 1299 he received from them 
(the mortgagors) the instalment for the year 129G, he thereby waived the 
default on account of those years. 

As regards this last objeotion, it is sufficient to say that the amount 
received by the mortgagee after this default was not in respect of any 
one of the three years with which we are now concerned. What was 
received by the mortgagee was the amount payable on account of a year 
antecedent to the three years in respect [823] of which default has now 
occurred, and for which, in accordance with the express stipulations 
contained in the decree, the mortgagee is entitled to apply for realiza- 
tion of the amount due to him bv sale of the mortgaged properties. 

The question of limitation raised by the mortgagors is intimately 
connected with the objection that the application presented on behalf of 
the mortgagee, having not been duly verified at the time it was presented, 
it could not be regarded as an application for execution within the meaning 
of the Code of Civil Procedure. The learned vakil in support of his argu- 
ment relied upon a case in the Allahabad High Court, Oudh Behari Lai v. 
Nageshar Lai (1), where it seems to have been held that an application 
for an order absolute for sale under s. 89 of the Transfer of Property Act 
is a proceeding in execution and subject to the rules of procedure govern- 
ing such matters. Now, on referring to the Transfer of Property Act 
itself, it will be found that when a mortgagee applies either for fore- 
closure of a mortgage, or for sale of the mortgaged premises, the Court 
makes a preliminary decree — a decree 7tisi so to say — ordering that the 
mortgagors should be at liberty to pay to the mortgagee the amount of 
• money due to him within a certain time fixed, and that in the event of the 
mortgagor not satisfying the claim of the mortgagee within the time limit- 
ed, the property should be foreclosed, or, in the case of an application for 
sale of the mortgaged premises, the mortgaged property or a sufficient part 
thereof should be sold. 

Then we find in s. 89 of the Act that, in the event of the mortgagor 
not paying to the mortgagee the amount of money mentioned in the pre- 
liminary decree, and upon an application being made by the mortgagee, 
an order absolute for sale should be made. Therefore when, after a pre- 
liminary decree made by the Court, the mortgagee makes an application for 
an order absolute (or for a decree absolute, for that would perhaps be a 
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mora appropriate axpiessioa), the applicabioa is not an applioation for exe- 
cution of the decree, because, until Che decree absolute is made under s. 89, 
Chare is in fact no decree capable of execution. A question somewhat 
akin to that which we have to determine [824] was considered by 
bhis oourb in Poresh Nath Mojiimdar v. Bamjodu Mojumdar (1). The 
question that was raised in that case was whether, until the order absolute 
is made under s. 87 of the Transfer of Property Act, the mortgagor could 
not redeem the mortgage ; and with reference to this question the learned 
Judges expressed themselves as follows : “ Apart however from the 

English cases, it is quite clear that the Legislature in enacting s. 87 
intended to give sowc effect bo it, but if the respondent's contention were 
right, this section would be of no effect, and s. 86 plus non-payment of 
the money would give a right of possession. Sscfcion 87 of the Transfer of 
Property Act, provides that if the payment be nob made within the time 
fixed in the decree 'the plaintiff may apply to the Court for an order 
that the defendaub, and all persons claiming through or under him, be 
debarred absolutely of all right to redeem the mortgaged property.' 
That means without such ao order the defendant would nob be debar- 
red of all right bo redeem the mortgaged property. The fact that 
the Legislature allowed the plaintiff to apply for such an order 
shows tliab without that order the right to redeem would not be 
taken away. Section 87 goes on to say : 'And the Court shall then pass 
such order, and may, if necessary, deliver possession of the property to the 
plaintiff.’ If the property be not redeemed the Court would have to pass 
an order absolute. It seems quite clear to us that the fact of the Legis- 
lature having made this provision requiring an order absolute to be made, 
makes the earlier order simply an order nisi, and the mortgagor can at 
any time, until the or-lor absolute is made, redeem his property.” 

We may say we entirely concur in the view thus expressed. It seams 
to us that the application that was presented by the mortgagee for sale of 
the mortgaged property, being an application within the meaning of B. 89 
of the Transfer of Property Act, it couU be given effect to, even if it was 
nob in compliance with the terms of s. 235 of the Code of Civil Procedure. 

W’e have already said that the question of limitation that was raised 
in the Court below by the appellant depended upon the validity of the 
objection that the application of the mortgagee should have been verihed. 
If this objection could not be sustained, [825] it was admitted by the 
learned vakil for the appellant that the plea of limitation also could not 
succeed. 

On these grounds we are of opinion that bhis appeal should fail, and 
we accordingly dismiss it with costs. 


H. T. H. 


Appeal dismissed. 



(1) 16 0. 246. 
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APPELLATE CIVIL. May 18 . 


B^orc Mr. Justice (rhoss and Mr. Justice Gordon. APPBL- 

LATE 

ROGHU Singh \Auction-purchascr) v. MiSRi SiNGH {Applicant) CiVllj 

AND ANOTHER {Jttdqmcnt-debior) AND ANOTHER {Decree Jiolder) * 

[iSbh May, 1894.] 21 C. 828. 


Appeal — Bengal Tenancy Act {VIIl of 1885), s, 173— Order setting csids sale in execu^ 
<ion of decree for rent. 

No Appeal lies from an order setting aside a sale under s. 178 of tbe Bengal 
Tenancy Act. 

[P.. 13 C.L.J. 257 (aCD^lSO.W.N. 512 (514) = 7 Ind. Cas. 7G9 : Appr.. 3C.W.N. 184 ; 
Rel., 19 O.L.J, 81 = 20 Tod. Cas. 191.] 

This was ao apolioakioQ under s. 173, sub-e. 3 of tbe Bengal 
Tenancy Act, to set aside an execution sale on tbe ground that the purchase 
had been made by tbe judgment-debtor in the name of Roghu Singh. 
The applicant Misri Singh claimed to be a co>sharer with the judgment- 
debtor Khiali Singh, though be was not sued for tbe rent in execution of 
tbe decree, for arrears of which the sale took place. 

Tbe Munsif, after holding that the application was not barred by 
limitation, found on the merits that Khiali, the judgment-debtor, had 
himself purchased tbe property in order to deprive Misri Singh, the appli- 
cant (who was found to be a relative of the debtor), of it. Tbe Munsif, 
therefore, ordered that the sale be set aside. 

Tbe auction-purchaser Roghu Singh appealed to the Judge, who held 
that no appeal lay from the order, and this is the only question material 
to this report. As to this the Judge said : — 

In this case I am asked to bear an appeal from an order of the 
Court below setting aside a sale under s. 173 of the Bengal Tenancy Act. 
It is admitted on both sides that such an order is not appealable under 
s. 588 of the Civil Procedure Code ; bub it is contended for tbe appellants 
that nob being provided for in s. 588 it must be taken to be a ‘ decree.’ 1 
cannot agree to this proposition. The word ‘ decree ’ and the word ‘ order * 
are both defined in tbe Civil Procedure Code; and if all orders which are 
not included in s. 588 are decrees, then there is no occasion for any defini- 
tion and DO occasion for s. 588 being enacted at all. Section 588 says that 
t826] tbe orders mentioned therein are the only orders appealable under 
the Code. There must therefore be other orders contemplated by the de- 
finition. An order setting aside a sale cannot in my opinion be a decree, 
as it is not a formal expression of an adjudication upon any right claimed 
or defence set up ; it is an order in a proceeding incidental and subsidiary 
to a decree. It certainly does not make the receiver of the relief a decree- 
holder as defined in the Code. When tbe definition of a decree says that 
an order specified in s. 588 is not within tbe definition, it must be 
held that the same class of orders under other Acts are not decrees, and 
therefore not appealable unless expressly made so by law, for s. 588 itself 
excludes such orders from the ordinary appellate jurisdiction in decrees, 
and makes them miscellaneous matters. The setting aside of a sale is not 
contemplated in s. 244 of the Civil Procedure Code, so that I must hold 

* Appeal from Order No. 216 of 1693 against the order of B. Holmwood, 
OffloiatingDiatiict Judge of Bhagnlpur, dated 2Dd of Jane 1893, afSrming tbe order 
of Baba BoshiBhasan Chowdri, Maosifof Mongbyr, dated 14th of April 1893, 

1181 


21 Gal. 827 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1894 

May 18 . 

Appel- 

late 

Civil. 

21 C. 82S. 


fchafc I have no juiis liabiaa bo aatei'fcaiQ this appaal. There is do ruling on 
the subject so far as the Oourc and the pleaders engaged have been able to 
rliscover, and it is with a view to getting the question authoritatively de- 
cided that the appellant has preferred to take my order on appeal rather 
than to withdraw the appeal and petition the High Court against the 
Munsif’s decision.” 

The appeal was, therefore, dismissed with costs ; and Roghu Singh 
appealed to the High Court on the ground that the Judge was in error in 
holding that the order under s. 173 of the Bengal Tenancy Act was not 
appealable. 

Dr. Trailakya Nath Mitter and Babu Degumber Chatterjee, for the 
appellant. 

Babu Rajendro Nath Bose and Babu Amirendro Nath Ghatterjee, for 
the respondent. 

The judgment of the Court (Ghose and GORDON, JJ.) was as 
follows ; — 


JUDGMENT. 

We think that the learned District Judge was right in holding that 
no appeal lay against an order setting aside a sale under s. 173 of the 
Bengal Tenancy Act. The order in question could not be regarded as a 
decree ” as defined by the Code of Civil Procedure, nor could it fall 
within s. 244 of that Code, because the appellant was an outsider, and 
not a party to the suit in which the decree was made. The Bengal 
Tenancy Act itself does not provide for an appeal against an order like 
this, and we are not aware of any provision in the Givi! Procedure Code 
allowing an apneal against such an order. 

That being so, this appeal will be dismissed with costs 

J.v.w, Appeal dismissed. 


21 C. 827. 

[827] CRIMINAL REVISION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Ravipini. 


BA3IR\DDI and others iPetitioWYs) V. QaEEN-BMPRESS 

{Opposite party).'' [1st June, 1894.] 

Criminal Procedure Code {Act X of s. 439 — Revision, Practice of High Court in 

— Rioling —Common object effect on judgment of not staling xn charge— Charge 
Defect in — Judgment, Defectin— Penal Code (Act XLV of s, 147. 

Where certain accused persons were convicted of rioting, and it appsated that 
the charge did not specify any common object, and that neither the jadgmeot o 
the original Court nor that of the Sessions Judge in appeal found what was 
the common object which made the assembly zi which the prisoners were meoi' 
bers an unlawful one : 

Heid, that these defects did not vitiate the proceedings, there 
evidence on the record to prove what the common object of the assembly 
and to justify the conviction for the offioce of which the lower Courts had on 
the accused guilty. 

“ Criminal Motion No. 306 of 1894, against the order passed by R. 

Esq., Additional Sessions Judge of Backergunge, dated the 12th of May loy^t 
ing the order passed by Babu Baroda Kanto Gangooly, Deputy Magistrate of .• 

dated the 30th of April 1894, 
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further, that in such a caso a rule to show cause whv the conviction 
»ould not bo quashed under the provisions of s. 439 of tho Code of Criminal 
Prooeduro ought not to bo granted unless on the matorials which aro before the 
Court whou the rule is granted, it would be prepared to make the rule absolute 
if no cause bo showu against it. 

CF., 23 0. 391 (409) ; R . 39 C. 781 (795)=>13Cc. L.J. 218 = 14 Ind. Ces. 314 ; 2 Bom. 
L.R. 1129 (1131).]. 

The facts of this caso were as follows : — 

In the village of Timakati was an old-established hat, known as the 
Kumarkhalli hat. Close to it a new hat, the Goalkati hat, was recently 
established. Both tbeso hats were held on the same day. Since the 
•establishment of the new /taf, strained relations had existed between the 
two parties. The accused belonged to the party of the owner of the old 
hat. As the complainant was going to tho new hat tho accused and several 
others seized him. Ho cried out and a number of the new hat people 
came up to the rescue: a free fight then ensued between the two parties, 
in the course of which several persons were injured. 

The accused were convicted of the offence of rioting by the [828] 
Deputy Magistrate of Barisal, the material portion of whose judgment 
was as follows: — 

' The defendants have been charged with having committed rioting 
near a hat which is known as Goalkati hat ; there was a counter case to 
this ; the counter case has also been tried by me ; tbe complainant in the 
counter case was the defendant Rohimuddi Howladar. The complainant 
in this case, viz., Asman Ali Mira, was a defendant in tbe counter case ; 
there is no doubt as to the fact that a riot took place on the 27th 
March. The cause of the rioting was the existence of two rival hats, viz., 
Kumarkhalli hat and Goalkati hat at a short distance from each other, on 
two sides of a khal ; the Kumarkhalli hat is an old hat, whereas the Goal- 
kati hat appears to have been established a few months ago. Both hats 
€it on the same days, viz., Saturdays and Tuesdays. The defendants 
belong to a party of Matilal Banerjee, tho owner of tbe greater portion of 
the Kumarkhalli hat. The complainant is backed by Asmatali Khan ; 
according to the prosecution tbe new hat (i.e., Goalkati hat) was establish- 
ed by the Goalkati people, as one of the Goalkati people was ill-treated 
by the Kumarkhalli people at the Kumarkhalli hat. Whatever may be 
the real circumstances which led to the establishment of the new hat, 
this is certain that strained relations have existed between tbe two parties 
owing to the existence of the two hats. Tbe accused party is clearly 
inimical to tbe interests of the new hat. Tbe defendants are men of 
Matilal Banerjee ; they appear to have formed a combination against 
Asmatali Khan, who back tbe Goalkati people. The promoters of the new 
hat are no doubt men of Asmatali. The circumstances stated above show 
clearly that tbe accused party, including the defendants who are man of 
Matilal, are inimical to the new hat, while the complainant party who 
are backed by Asmatali are inimical to the interests of the old hat. 

“ Of the witnesses for the prosecution Faizaddi (who was a defend- 
ant in tbe counter case) was wounded in the riot, but the wound was 
slight. The defendants, viz., Golam Ali, Naimoudi, Basiraddi and Robi- 
mnddi Howladar, bear injuries. Tbe witnesses for the prosecution said 
that tho defendants and several others, who are men of Matilai, went to 
the west side of the khal over an iron bridge to prevent the complainant 
from going to the new hat. The new hat is on the west side of the khal 
and the old hat (i.e., Kumarkhalli hat) is on the east side of the khal. 
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1894 The prosecution says that when the complainant was seized by the accused 
June i. party be cried out, and a number of the new hcit people came up, and 

when the latter came up the accused party let go the complainant, but 

Criminal attacked those who came up from the new kat, and that the attack con- 
Revision, sisbed in pelting bricks at the men of the complainant party. 

21 C~a 2 ** admitted by the complainants' witnesses that the men of the 

'■ complainants’ party also pelted bricks at the accused party. 

There is no doubt whatever that there was a fight between the two 
parties. The accused oarty showed a determination to fight, and so did the 
comnlainant party. The evidence of the Sub-Inspector shows that he saw 
[829] bricks on the road on both sides of the bridge. The witnesses for 
the prosecution stated before the police officer that the accused party 
were on the east side of the bridge, and the comnlainant party were on the 
west side of the bridge. The reason for changing the story a little by 
adding that the accused party wetjt to the west side of the bridge is 
apparent, the men of the complainant were accused in the counter case and 
so it was natural for them to attempt to throw all the blame on the 
accused party. In a case where both parties are to blame it is but natural 
that each party should try to throw as much blame as possible on the 
other party. 

The fact that bricks were found on both sides of tbe bridge shows 
that the two parties were on opoosite sides of the bridge when they pelted 
bricks at each other ; there was undoubtedly a determination to fight on 
the part of each party ; the fight took place, as appears from tbe Sub- 
Inspector’s evidence, at the iron bridge, which is not far from the two 
hatfi ; the two parties must have advanced as far as the iron bridge when 
the fight began ; the circumstances disclosed in the evidence do not sup- 
port the theory that any of the accused party had a right of private 
defence. The defence is that the complainant oarty were coming over the 
bridge towards the old hat. but I do not believe that the complainant party 
came to the east side of the bridge, for the first information lodged by the 
defendant Rohimudii Howiadar in tbe counter case clearly shows that 
the complainant party did not go to the east side of the bridge, and thus 
it is clear that the accused party had no right of private defence. 

“ The evidence on the record shows beyond doubt that there was a 
free tight between the two parties, who pelted bricks and brick-bats at eaoh 
other : besides the witnesses who were defendants in the counter case, 
other witnesses, viz.. Kali Cbarn Kumar, Sonamddi, Govindo Ghand Kundo, 
Reazaddi and Uddabkha were examined by the prosecution. 

Of the five defendants there is no doubt whatever as to the guilt of 
Basiraddi, Rohimuddi Howiadar, Naimoudi and Gulam Ali. The fact 
that they all bear injuries which were admittedly received by them 
riot shows that they Cook part in the fight. They appear to have been bur 
by tbe bricks which were pelted at them when they were pelting brio 8, 
&c., at the complainant party.” 

The Deputy Magistrate then proceeded to deal with the 
called by one of the accused to prove an alibi and having found t a 

proved acquitted him. ^ , 

He found all tbe other accused guilty and convicted them ud 
s. 147 of the Penal Code, and sentenced them to rigorous inipr^so 
ment for four months, and directed that each be bound over under a. 
of the Code of Criminal Procedure in the sum of Rs. lOO to ^ 

peace for a period of one year, from the date of the expiry of the sen 
of imprisonment. 
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[830] The aoouaod fclioQ appaaled bo the Sssaioos Judge, who do* 1894 
livered the following juflgmont : — June i. 

“ Oq a oOQsi(jerabion of all fche evidence I think this oonviotiou is right. 

I do not believe an attack was made originally on the Kumarkhalli hat. It CRiMlNAIi 
was too late for that, and it is evidoac that the case before the Police for Bevision. 
the ELumarkhalU men was, that the fighting was all on the west and not 
the east of the bridge. There is no doubt I think that Asman AU was 
'Seizsd by the Kumarkhalli men, possibly for a different reason than he 
;gives, but of theseizurj on the we^^t side of the bridge I am satisfied. 

Then his side turned out and the Kumarkhalli men were driven back. 

There was a stand at the iron bridge, and when a few men were hurt the 
fight ceased. Now each of the appellants is shown either to have been 
conoerned in the attack on Asman Ali or bo have been one of the second 
party that came to assist the first party when Asman s side came to his 
reseixe. So that all vvera members of the unlawful assembly, and were 

guilty of rioting. I dismiss the appeal.’ 

The accused now moved tbs High Court to send for the record and 
<iua 3 h the conviebion under the provisions of s. 439 of the Code 
of Criminal Procedure. The grounds on which the interference of the 
High Court was sought were— (1) that the facts found did not make 
out an offence under s. 147 ; (2) that both the lower Courts erred in con- 
victing under that section without fiading what was the common object 
of the assembly alleged to be unlawful; (3) that the order under s. 106 of 

the Code of Criminal Proesdure was bad in law; and (4) that the sen- 
tence was too severe. 

Mr. J, G. Apear on these grounds applied to the High Court for a 

rule. 

JUDGMENT. 


. The judgment of the High Court (Pbthbram. C.J., and Rampini, J.) 

was delivered by ^ ^ /-x ..u irri-u t a i 

PbTHBRAM, O.J. (RampiNI, j., concurring).— Oq the 17th of April ■ 

last the Deputy Magistrate of Barrisal framed a charge against five per- 
sons, by which he charged them with having committed noting on the 
27th of March at Naratham, by forming an unlawful assembly, and 
assaulting Faisuddi and Mofizuddi. by throwing brickbats in prosecution 
of that common object. Witnesses were called and examined for the 
prosecution on the 17oh and 18bb, for the defence on the 25th. and on 
the 30th the Deputy Magistrate gave his judgment, by whicb be convict- 
ed four out of the five accused, and sentenced them to four months’ 
[834] rigorous imprisonment, and bo execute bonds to keep the peace for 
one year The judgment is long, rather rambling, and, undoubtedly, does 
not, as it should have done, find what was the common object which 
made the assembly, of which the prisoners were members, an up lawful 
one. and after reading it carefully several times, I am by no means sure 
that I understand now what he thinks the common object was. and I 
must add that for this reason the judgment is extremely defective. The- 
prisoners appealed to the Judge, who on the 12th of May gave his judg- 
ment affirming the conviction and sentences, and I am compelled to say- 
that his judgment is even more defective than that of the Deputy Magis- 
trate, as he not only does not himself find what was the common object of 
the assembly but throws doubts on what the Deputy Magistrate may have 
intended as a finding on the question. In this state of .things Mr. Apoar 
has applied to us for a rule to show cause wby the conviction and 
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1894 senteoee should not be set aside by this Court, under tbe powers 

of the Code of Criminal Procedure, on the ground that the charge 
Oriminal common object, and that neither of the judgments 

PT.vTQTr.xr common object existed, or what it was. if it did exist. We 

Be^ION. think that we ought not to grant a rule for such a purpose, unless we should 

21 C. 027. . prepared, on the materials on which we grant it, to make it absolute or 

m other words, to acquit the prisoners, if no cause were shown against it* 
and we certainly should not be prepared to acquit these persons, merelv 
in consequence of the defects which I have pointed out in tbe charge and 
in both the judgments ; because it must be evident that notwithstanding 
them there may be ample material, in the evidence on this record on 
which we should ourselves be prepared to convict the prisoners of’ the 
oflence of noting, and to inflict the same punishment, which has been 
inflicted upon tnem by the Deputy Magistrate. We accordingly invited 
Mr. Apear to place the evidence before us with the object of showing 
us that, upon it, the prisoners ought not to be convicted of rioting. He 
has done so. to some extent, and we have ourselves since examined 
It, and so far from thinking that we ought to acquit the prisoners, 
r^oi fcbere is ample evidence here, which we see no 

Loa^J reason to disbelieve, that they were members of an assembly, the 
common object of which was to prevent, by force, traders from resorting 
to the new hat, that the assembly in pursuance of that object did make an 
attack upon the complainant, who was going to the new hat, and after- 
wards engaged in a battle with the partizans of the owners of the new hat 
who came up to assist him, and moreover that two of the accused actually 
took part in the first assault on the complainant, and that they all took 
part in the fight which followed. 

. being the state of the evidence, we think that notwithstanding 

^ if* u the charge, and in tbe judgments, which are very grave, and 

which call for a distinct expression of disapproval on our part, there is no 

necessity in the interests of justice for our interfereuce, and there will be 
no rule. 


H. T. H. 


Application refused. 


21 C. 832. 

ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

In the goods of Premchand Moonshee, deceased. 

BIDHATREE DaSSEE V. MdTTY LaLL GHOSE and ANOTHER.* 

L4th June, 1894.J 

Security for costs— Civil Procedure Code, 1882, «. 380— Swif /or amount of legacy under 
will — Suit in nature of administration suit— Discretion of Court under s. 880— 
Interpretation of Acts— May' ' — Shall. ’ ' 

Tbe power given to the Court under 9. 380 of the Civil Procedure Code to 
Order security for costs is discretionary, and one which the Conrt ought or ought • 
not to exercise according to tbe oircumetances of each case; and uolessitis 
shown that the exercise of the power is necesTary for the reasonable proteotion of 
the defendant, the Conrt ought not to interfere. DegumbariDabiv, Aushotosh- 
Banerjee (1), approved of. 

* Application in Original Civil Suit No. 277 of 1894. 

(IJ 17 0. 613. 
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Where the plamtifi in n suit against the ezeoutors of a wilt for the amount of 
a legacy had, on account of the conduct of the defendants, no alternative but to 
seek the assistance of the Oourt, and the defendants stated that the assets were 
not sufficient to pay all the legaotes in full, and it was therefore clear that the 
suit would have to proceed as an administration suit in which the plaintiff could 
in no event be liable for the defendant's costs : Held, that the Oourt would not 
order the plaintiff, although she was not in possession of any immoveable pro- 
perty within British India, to give seourity for the costs of the suit. 

[833] A plaintiff who is entitled under a will to a beneficial interest in a part 
of the surplus income derived from immoveable property does not beoome there- 
by "possessed of immoveable property ” within the meaning of s. 360. 

[F., 33 A. 936 (937) » 7 A.Ii.J. 1189== 8 lad. Oas. 1096 ; Appr., 10 Bom.L.R. 337(341).] 

This was an application under s. 380 of the Code of Civil Procedure 
that the plaintiff should give security for the costs of the suit, which was 
one for the recovery of Rs. 8,000, alleged to be payable to the plaintiff as 
a legatee under the will of Premohand Moonshee. The defendants were 
the executors who had taken out probate of the will. The application 
was made in Chambers on the affidavit of the defendant Mutty Lall 
Ghose, stating that the suit was one for money, and that the plaintiff was 
a parda nashin lady and not possessed of any immoveable property in 
British India. The application was opposed on behalf of the plaintiff by 
her son Hira Lall Dutt, who was managieg the suit for his mother, and 
who in his affidavit stated that he was one of the executors of the will of 
one Woomesh Chuuder Mibter, bis maternal grandfather, dated 6th 
February 1892, and that under that will the plaintiff was entitled, as one 
of the three daughters of the testator, to a one-third share in the residue 
of all the moveable and immoveable property of the testator after provision 
had been made for the trusts of the will. 

The further material facts are sufficienDly stated in the judgment of 
the Court. 

Mr. N, C. Bose, for the plaintiff. 

Mr. Dunne, for the defendants. 

ORDER. 

Sale, J. — This is a suit by a legatee to obtain payment of a legacy 
given to her by the will of her grandfather Prem Chand Moonshee. The 
will gives various legacies amounting to Rs. 68,000. It also gives an 
annuity of Rs. 5 a month, and directs that provision be made for the 
maintenance of a widow, for the support of a charitable dispensary, and 
for the performance of certain sradk ceremonies. It then dedicates the 
residue of the estate for the skeba of the family thakoor and appoints three 
of the testator’s sister’s sons executors and shebaits. 

The defendants, being two of the executors, proved the will. 
The value of the estate as given in their petition for probate is 
Ss. 1.17.999-6-9 

[834] The plaintiff states in her plaint that, notwithstanding repeat- 
ed demands, she has failed to obtain payment of the legacy from the 
defendants. 

The defendants in their written statement say (1) that the plaintiff 
is a person of unsound mind and was incapable of instituting the suit and 
is incapable of maintaining it ; (2) that the assets are insufficient ; that 
they offered to pay a proportion of the legacy, not to the legatee herself, 
she being under disability, but to any person legally authorized to receive 
the- same. 


1894 

June 4. 
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Tho defendants have now applied under s. 380 of the Code for an 
order requiring theplainfcifif to give security for her costs of suit. The appli- 
cation is supported by an affidavit, which abates that the suit is for money, 
that the plainbifT is a parda nashin lady and that she is not possessed of 
any immoveable property within British India. 

The plaintiff’s son has in opposition to this application made an affi- 
davit, in which he says that, acting for his mother, he frequently asked 
the defendants for payment of the legacy ; that he was put off from time to 
time with the promise of payment ; that he then caused a letter of demand 
to be written by an attorney, but receive! no reply ; that the allegation 
in the written statement of the defendants tkiat the plaintiff is of unsound 
mind is “ wholly false that the allegation in the affidavit used in support 
of this application that the plaintiff is not possessed of any immoveable 
property within British India is also untrue ; and then follows this allega- 
tion : “ Baboo Woomesh Chunder Mibter who was my grandfather by bis 
will gave and devised all his moveable and immoveable esiate in favour 
of bis three daughters, of whom my mother is one, in equal shares for 
their respective lives, and after their death in favour of their respective 
heirs per stirpes*' 

There is no dispute that the plaintiff is a parda nashin lady, and that 
this is a suit for “ money." But it is said on the part of the plaintiff that, 
having regard to the terms of her father’s will, she is possessed of immo- 
veable property within British India. 

Under this will, the immoveable properties left by the plaintiff’s 
father are to be held by the executors upon trust to pay the residue of 
the income after providing for certain spticified [83Sl trusts, to his three 
daughters in equal shares. I think it would be unduly straining the lan- 
guage of the section to hold that the pi i intiff, being entitled to a benefi- 
cial interest in a part of the surplus income derived from immoveable 
property, becomes thereby possessed of *’ sufficient immoveable property^ 
within the meaning of the section. The question then is whether it 
follows of necessity that the Court is bound to make the order asked for, 
or whether it has a discretion in exercising the power given under the 
section. 

It has been contended on the part of the defendants that the power 
is not discretionary but obligatory, and that the word may m tb0 
latter clause of the section must be read as “ shall.” I am not aware o 
any cases now regarded as authorities which can be cited for the propwi* 
tion that the word “ may " is, in any connection, to be read as meaniDg 


shall," though, as explained in the case of Delhi andLondonaan ■ 
Orchard (1). the word “shall " may under certain circumstances be sw- 
stituted for the word “may.” On the contrary, in Jalias v. ^ i.» 

ford (2) Lord Selborne speaking of the words may," itsball.be ' 
and the like, says “ they are potential and never in themselves sigo> 
of any obligation." And Lord Cairns in the same case says o ^ i q- 
words : “ They confer a faculty or power, and they do not ® . 

do more than confer a faculty or power." So also Cotton, * *' 

“ I think that great misconception is caused by saying that Pn^lisb 


) .may ’ means must.’ It never can mean 


language retains its meaning, but it gives a power, and then ^ 
questipn in what cases where a Judge has a power given him 


(1) 3 0, 47 (57). 


(9) L.B. 6 App. Gas. 814. 
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may it becomes his duty to exercise it "—In re Baker Nichols v. Baker (1). 
bee also the observations of Jessel. M.R.. in Morgan v. Thomas (2). 

JNo doubt when a power or faculty is given to the Court that it may 
De exercised for a partioulnr purpose or for the benefit of particular per- 
sona under certain specified ciroumstances. and it is shown that the par- 
tioular circumstances exist under which it was contemplated that the power 
should be exercised, then it [836] may be that an obligation is cast 
upon the Court to exercise that power. In that sense words which are 

m themselves enabling merely may under certain circumstances impose an 
obligatory duty. 

The object of the section clearly is to provide for the protection of 
demndants in certain oases where in the event of success they may have 
dimuulty in reali 2 ing their costs. 

The latter clause of the section was introduced by the Debtors Act 

of 1888) which prohibits the arrest or imprisonment of a woman in 
execution of a decree for money, and it is to be observed that it is only in 
suits for money that the power given under this clause of the section can 
be exercised. When therefore litigation is harassing and vexatious, or 
where the real plaintitf is not before the Court, or where, though liable in 
certain events for the defendant’s cos ts, the plaintiff is a person of no means, 
in such cases the Court would doubtless exercise this power for the 
protection of the defendant. But there are cases in which the plaintiff 
in a suit for money (the claim being real and open to no objection) 
cannot be rendered liable for ihe defendant’s costs of suit. In illustration 
I may refer to an administration suit by a creditor or legatee where the 
claim is admitted, or to a suit on a mortgage or promissory note, where 
there is no defence. Is it to be supposed that it was intended that the 
defendant in such cases should be in a position to ask as a matter of 
absolute right that security may be given for costs that he may choose 
to incur needlessly ? It surely was not intended by this section that a 
perverse litigant should have the right of calling on the Court to assist 
him in throwing an obstacle vexatiously and unnecessarily in the way 
of a woman desirous of prosecuting a just claim, which possibly is not 
even denied. 

It seems to me that the power given under the section is discre- 
tionary and one which the Court ought or ought not to exercise accord- 
ing to the circumstances of each case, and that, unless it is shown 
that the exercise of its power is necessary for the reasonable protection of 
the defendant, the Court ought not to interfere. This, I think, was in 
substance the opinion of Wilson. J., who in a similar application used 
these words : “ I should be very sorry to lay down, and I guard myself 
against [837] laying down, that this section is imperative on the Court, 

and that the Courts have no discretion but to order security to be given ^ 

Degumbari Dabi v. Aushootosh Banerjee (3). 


Then what are the facts here ? The plaintiff as a legatee is entitled 
to ask for payment of her legacy. The defendants are in possession of the 
estate, which was originally of large value. They make no reply to the 
plaintiff’s demand for payment. They do not even inform her of the 
position of the estate, which according to the case now made in their 
written statement is not sufficient to pay the legacies in full. The 
plaintiff therefore bad no alternative but to seek the assistance of . the 


(3) 17 O. 610 “=>• 
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Court. It is clear that the suit must proceed in the form of an adminis* 
tration suit, and the plaintiff must in the ordinary course obtain a decree 
for the amount of her legacy without abatement if the assets should prove 
sufficient ; otherwise subject to abatement. In either case the plaintiff 
as plaintiff in an administration suit, will be entitled to be paid her costs 
out of the general estate. In neither case can she be deprived of her costs 
or be made liable to pay the defendant’s costs. 

The present application therefore was wholly unnecessary and most 
be refused with costs. 

It is scarcely necessary to add that it was not sought to suoportthis 
application on any ground connected with the plaintiff's disability alleged 
in the defendant’s written statement. The grounds relied on were merely 
those indicated in s. 380 of the Code. 


Application refused. 

Attorney for the plaintiff: Mr. N. G. Bose. 

Attorney for the defendant : Babu Ukhoy Chunder DuU. 


J. V. w. 


21 C. 837. 

CRIMINAL REVISION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr, Justice Rampini. 


Beni Madhub Nag {.Petitioner) v. Mati Lal Das, overseer, 
Howrah Municipality {Opposite party).* [6th June, 1894.] 

Bengal Municipal Act {Bengal Act V of 1876), s. Z\Z^Bye-Baw—'*Vltra 
Bengal Municipal Act {Bengal Act HI of 1834), «. 2. 

[838J Where a Manioipality passed a bye-law purpoetiog to be made under the 
provisions of s. 3l3 of Bengal Act V of 1876, which was duly sanotioaed by the 
local Government, to the effect that persons, failing to trim trees overhanging 
tanks which were likely to foul the water with their falling leaves, after serviM 
of notice on them to that effect, should be liable to a penalty, and where su^ 
sequent to the repeal of that Aot by Bengal Aot III of 1884 a person was convict- 
ed and fined for having disobeyed such bye-law. 

Held, that the oonviotion was bad, as the bye-law was not one 
the terms of s. 313, and was consequently ultra vires, and s. 2 of Bengal Ac 
of 1884 could not make valid a bye-law which was originally invalid. 


The petitioner in this case was charged at the instance of an overswr 
of the Howrah Municipality with failing to comply with the terms o a 
notice served on him requiring him to cut and trim the branches o ce am 
trees belonging to him which overhung a tank belonging to a private perao 

The notice was in the following terms : — , . l j /mm 

“ Take notice that you are hereby required within throe days ^ 

the date of service hereof to cut your sujna trees overhanging the 

Khetber Baoerjee’s lane belonging to Prosonno Ooomar Nag, as # 

trees are liable to foul the water of the above tank by 

falling into it. If you fail to do so within the term 

will be liable to a fine of Rs. 10 and to a daily fine of Rs. 2 unt 

of this notice are complied with. .rv_— 

(Sd.) N. S. DtJTT. ,, 

Dated the 30th November 1893. — 

• Criminal Motion, No. 252 of 1894, against the order Mawh 18^” 

Nath Pal Chowdhry, Deputy Magistrate of Howrah, dated the 16ch o 
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of ttifi Lk ^ byo-Iaw No. 83. On receipt 

whlri fK i 1 petitioner applied to the Vice-Chairman to be informed 
f *"P“«9tion was to befoimd. as no such bye-law existed 

passed by the Howrah Municipality and sanctioned by the 

fW M III of and in reply he was informed 

that the bye-law m question was published in the Calcutta Gazette o( the 

‘laiiuary 1880. and it appeared to have been passed and sanctioned 
under the provisions of s. 313 of Bengal Act V of 1876. 

The bye-law was in the following terms: — 

Bye-law 83. — The Commissioners may give notice in writing to the 
owner of any trees or shrubs overhanging any tank and [839] liable to foul 
the \vater thereof to cut or trim the same in such a manner as that they 
should not overhang the tank. 

Whoever fails to complv with such requisition shall be liable to a 
tine which shall not exceed Rs. 10 and to a daily 6no which shall not 
exceed Ks. 2 until such requisition be complied with.” 

The petitioner objected that the bye-law was not in existence and had 

no application, the Act under which it was passed having been repealed 

and new bye-laws having been passed and sanctioned under the new Act ; 

be also objected that the prosecution had not been sanctioned bv the 

Chairman, and raised other defences which it is not material to notice 
oere. 


^be Deputy Magistrate overruled all the objections, and convicted 
the petitioner sentencing him to a fine of Rs. 5. 

The petitioner then applied to the High Court to set aside the con- 
viction on the ground that the bye-law was ultra vires, not being war- 
ranted by the provisions of Bengal Act V of 1876 ; that even if once good 
It had no force after the repeal of that Act ; that it could only have been 
good m respect of Municioal tanks and never could refer to a private 
tank ; and that Che prosecution was bad inasmuch as the sanction of the 
Chairman bad never been obtained or specifically given as required by 
law. 

On the application a rule was issued which now came on for 
hearing. 

Mr. M. Ghose and Babu Atya Charan Bose, for the petitioner. 

The Deputy Legal Remembrancer (Mr. Leith), for the opposite party 

The arguments are sufficiently stated in the judgment of the High 
Court (Petheham, C.J., and Rampini, J.) which was as follows — 


JUDGMENT. 


The petitioner Beni Madhub Nag bas been convicted under bye-law 
83 of the bye-laws of the Howrah Municipality for failing, in pursuance 
of a notice issued to him, to cut certain branches of a tree belonging to 
him which are alleged to overhang a tank belonging to a private individual 
D K ® likely to foul its water. He has been sentenced to pay a fine 

01 JtvBt 0* 


Mr. Ghose on behalf of the petitioner contends that this bye-law 
which Pui'Ports to have been framed under the provisions of s. 313. Bengai 

Act V of 1876, >s not warranted by the provisions of that section and 
therefore cannot be legally enforced. 

[840] The bye-law runs as follows fsea 21 C. 838 ) 

Now, on looking at the provisions of s. 313 of Bengai Act V of 1876 
^18 clear that this bye-law is not one such as the Commissioners of 
Municipalities were authorised to frame under this section. Section 2 of 
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Bengal Act III of 1884 no doubt lays down that all bye-laws prescribed- 
under any enactment repealed by that Act shall be deemed to have been 
prescribed under that Act, and this bye-law 83 has undoubtedly been pre- 
scribed and sanctioned by the local Government under Bengal Act V of 1878. 
But Mr. Gbose contends that the word “prescribed” in s. 2 of Act III of 1884 
must mean “duly” or “ lawfully prescribed,” and that s. 2 of Act III of 
1884 cannot make intra vires under section III of 1884 a bye-law which 
is obviously ultra vires under Act V of 1876. This argument appears to- 
US to be sound, and we think the objection raised is fatal to the conviction. 
We accordingly set it aside and direct that the fine, if paid, be refunded. 

H. T. H. Conviction quashed. 


21 C. 840. 

ORIGINAL CIVIL. 
Before Mr. Justice Sale. 


Ram Kanyb Audhicart v. Cally Churn Dey and another.* 

[I2bh June, 1894,] 

interest — o/ damdopat — Hindu law— ‘Usury— Account directed by decree in mort- 
gage suit between Hindus — Interest for periods before^ during and after the six 
months allowed by decree for redemption. 

Wbete a mortgage decree, in a sait between Hindus, directed on aocoant te 
be taken of what was due to the plaintiff for pcinoipal and interest, the latter to 
be computed at the contract rate for six months, provided for redemption on 
payment of the amount due within the six months, and directed in case of 
default of pay^ment that interest due be added to the principal sam, ioterest 
thereafter to be computed on the aggregate amount at 6 per cent, ; Held, that in 
taking the account the rule of daviduyut was rightly applied to the intereat 
accruing on tho mortgage debt both previous to and during the six mooths- 
allowed for redemption, notwithstanding the form of the decree. (Wbbirt Chunder 
Bannerjee v. Bomesh Chunder Qhose (1) referred to) ; and that the same 
rule was applicable to the interest accruing after the period of six months baa 
elapsed. 

[84 1] When the rule of damdupat has once been applied in any aocoant, ditooled 
to be taken by the Court, and interest equal in amount to the prinoip^ sum 
has been allowed in the account, the application of such rule *’*®***?^“®^ ._ 
preventing the allowance of any further interest, not only P?* , . 

months allowed for redemption, but also subsequently without limitation o 

[N.P., 26 M. 662 (672) ; 40 C. 710=21 Ind. Cas. 974 ; P., 16 Ind. Cas. 824 (826)=6 
8. L.R. 245 ; R.. 23 C. 899 (907).] 

This was a suit on a mortgage, dated 26fch January 1884, m 
the plaintifif and defendants were Hindus, By the decree ma 0 
suit, dated 2Dd June 1892, it was referred to the Registrar to ® 
account of what would bo due to tho plaintiff and the ^ Angagt 

Das Ghose, a second mortgagee, under a mortgage, dated t renort 
1890, respectively, at the end of six months from the date when 
of the Registrar should be countersigned by a j It ^as. 

interest on their respective mortgages, and to tax the costs , fQnod 
ordered that on the defendant Cally Churn Dey paying w a ... 
by the Registrar’s report to be due on the respective mortgages . 
and interest at 5 per cent, per annum the mortgaged found 

reconveyed, but in default of such payment tho principal an 

" Original Oivil Suit No. 63 of 1892. 

( 1 ) 14 0 . 781 . 
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due should ab the end of the six months be added together, and thereafter 
bear interest at 6 per cent, per annum until realization ; and it was also 
ordered that the mortgaged property should be sold by the Begistrar, 
and the sale proceeds be paid into Court to the credit of the 
suit in order that they might be applied in payment of the amounts 
payable to the plaintitf and the defendant Doorga Das Ghose res- 
pectively in the manner provided by the decree. The Registrar 
on 25th August 1892 made bis report, which was countersigned 
by Trevelyan, J., and by the report it was found that on 5th March 
1893 (.i.c,, six months after the report had been countersigned) there would 
be due to the plaintiff Rs. 6,000 for principal and interest on bis mortgage, 
and to the defendant Doorga Das Ghose Rs. 3,386-6-2 for principal and 
interest on bis mortgage. Default in payment was made by the mortgagor, 
and under an order of Court, dated 15bb April 1893, the Registrar 
put the mortgaged properties up for sale on 25tb November 1893, 
and they were purchased by Deva Prosad Sarbadbicari for Rs. 10,250 
which was paid by the purchaser into Court to the credit of the suit. 
The sale was confirmed and a ceroificate of sale issued, and there was in 
[8423 Court to the credit of the suit Rs. 9,767-15*4. The plaintiff's taxed 
costs amounted to Rs. 597-4-3, and the plaintiff now applied that that 
sum, together with the amount found due to him for principal and inter- 
est on his mortgage, should be paid to him from the sum in Court to the 
credit of tbe suit. 

The application came on in Chambers, the defendant Doorga Das 
Gbose, the second mortgagee, appearing at tbe bearing. 

ORDER. 

Sale, J. — This is a suit between Hindus on a mortgage to secure tbe 
repayment of a loan with interest. There is a second mortgage which was 
executed in favour of the second defendant, but no question arises as to 
that mortgage. 

The decree, so far as it relates to the plaintiff, directs an account to 
be taken of what is due to him for principal and interest, the latter to be 
computed at tbe contract rate for six months. It then directs that 
upon payment within six months of what shall be due for principal and 
interest, and allowed on taxation for costs, with interest on such costs 
at six per cent, per annum, the property under mortgage be retransferred: 
but that in default of payment the interest computed at the contract rate 
for six months be added to tbe principal sum, that thereafter interest be 
computed on the aggregate amount, that tbe property under mortgage be 
sold, that the sale proceeds be paid into Court and applied first in payment 
of tbe amount payable to the plaintiff under the decree for principal, 
interest and costs with interest thereon. 

The Registrar took tbe account, and finding that the interest exceeded 
the principal sum, he allowed for interest a sum equal to the principal 
sum. and disallowed the rest under the rule oi damdupat. ■ The report of 
tbe Registrar was accepted by tbe parties. 

Default in payment having been made, a final order for sale was 
obtained, under which the property was sold by tbe Registrar, and the 
sale proceeds were paid into Court to be applied as directed by tbe decree. 
Tbe plaintiff, as first mortgagee, being entitled to be paid in priority, has 
applied for payment of the principal and interest allowed in the report, with 
interest on the aggregate amount at six per cent., and also of the taxed 
costs with interest thereon at six per cent. 
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[843] The appIicatioQ is made on summons to the second mortgagee 
who has appeared. The mortgagor was not served with the summons 
and has not appeared. 

In support of the application the case of Balkrishna Bkalckandra 
V. Gopal Raghunath (1) was cited. In that case the plaintiff obtained a 
money decree with interest. After some years, application was made 
for execution. The interest payable under the decree exceeded the princi- 
pal sum, and the question was whether the amount of the excess should 
not be disallowed under the rule of damdupat. The Court held that the 
rule of damdupat did nob apply to interest recoverable in execution. 

In the present case the rule of damdupat has been applied, and there 
is no question that it has been rightly applied to the interest accruing on 
the mortgage debt both previous to and during the period of six months 
allowed for redemption, notwithstanding the form of the decree — Nobin 
Chunder Bannerjee v. Romesh Ghwider Ghose (2). But it is contended 
that this should not prevent effect being given to the decree so far as it 
directs that at the end of six months the interest due be added to the 
principal sum, and that thereafter interest be computed on the aggregate 
amount at six per cent. This direction as to the allowance of interest at 
the contract rate on the aggregate amount is a usual direotloa inserted as 
of course in all decrees for an account in mortgage suits without having in 
view the rule of damdupat. If this form of decree does not prevent the 
application of the rule to the interest accruing due during the period 
of six months, it is difficult to see why it should prevent the further 
operation of the rule so as to admit of interest being computed after 
the period of six months on the aggregate amount of princioal sum and 
interest allowed in the report. It appears to me that when the rule of 
damdupat is once applied in any account, directed to be taken by the Court, 
and interest equal in amount to the principal sum has been allowed in the 
account, the application of such rule has the effect of preventing the allow- 
ance of any further interest, not only for the period of six months allowed 
for redemption, bub also subsequently without limitation of time. 

[844] Interest on the taxed costs of suit stands on a different foot- 
ing, but that has been allowed in the report and is not in question. 

This view of the operation of the rule of damdupat appears to have 
been taken by the Bombay Court in the case of Ramchandra Mankeshwar 
w. Bhtmrav Ravji (3). 

There will bean order in terms of the summons except as to further 
interest. 

Attorneys for the plaintiff : Messrs. Wilson d Ghatterjee. 

Attorney for the defendant, Doorga Das Ghose : Mr. Butter. 


J. V. w. 


(1) 1 B. 73. 


(2) 14 C. 781. 
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APPELLATE CIVIL. 

Sefore Sir W^iilimn Comer Petheram, Kt. Chief Justice^ 21r. Justice 

Beverley and Mr. Justice Ameer Ali. 


Gossain Chutxurbhooj Dax and oxhers (Dc/efidants) v- Ishri 
Mud AND OXHERS {Plaintiffs). [28th May, 1894.] 

^alefor arrears of Revenue— Act XI of 1859. ss. 6, 13. 14 and BS— Proceedings when, 
share of estate is not sold at auction sale — Payment of arrears before sale without 
obiainittg exemption from sale— Oround for annulling sale not declared and specified 
appeal to Comtnissioner . 


Ihe plaintiffs and defendants wore sharers in a certain estate, the plaintiffs 
being owners of a joint share, and the defendants the owners of other shares, in 
respect of which separate accounts had been opened in the Oolleotor’s register. 
The plaintiffs in Klarch 1690 entde default in the payment of Government 
revenue for their share, and it was advertised to be put up for sale on 18th 
September 1890, under ss. 6 and 13 of Aot XI of 1859, for recovery of the amount 
due Rsi 18*6. On the 16ch Septsmber the plaintiff paid into the treasury of 
the Golleolorate the amount of arrears due, and made an applioation that the 
joint share might be exempted from sale ; receipts were given for the amount 
paid in, but no order was made on the application, and the share was not 
exempted from sale. Oo the 16th September the joint share was put up for sale, 
but there being no bids, the sale was postponed, and on the same day the Collector 
made an order under s. 14 of Ah XI of 1859 that, unless the arrears were 
paid by the other sharers (the defendants) wiihin ten days, the whole estate 
would be put up for sale. Notices of this order, provided for by a rule made 
under the Aot by the Board of Rsvenue, were given to the serving peon on 
[845] 2nd Ootober, for service on the defendants, and the acroirs were paid in by 
some of the defendants on tbo 4th and by others on the 7th Ootober. and even- 
tually the Collector, acting under s. 14 of the Act, granted on the 5th Deoember 
1890 acectifioato of purohkse, ani give delivery of possession to the defendants. 
Xhe plaintiffs appealed to the Commissioner, but their appeal was rejected on 
10th March 1991. In a suit fora declaration that the proceedings taken by the 
Collector under s. 14 of ths Act were illegal, and conveyed no title to the defend- 
ants, and for possasnion )f tbs joint share with mjsne profits ; Held by PETHE 5 - 
R.\M. C.J., and Bevercby, J. (AUEBR Alii, J., dissenting) that the Collector 
not having exempted the share from sale, the payment by the plaintiff of the 
arrears on 16th Septemoer was no bat to the proceedings taken under s. 14 of 
the Aot. 

Held, also, that the defealants’ purchase, was'not made invalid by the fact 
of their not having paid in the arrears within ten days from the I8th Septem- 
■her, the day fixed for the sale ; tbe ten days in 8. 14 run from the time when 
notice of the Colleotor’s order is givan to the other sharers, and not from the 
date of the sale. ifeW, fuccher, that it was not open to the plaintiffs to take 
this latter objection, as it was not declared and specified in their grounds of 
appeal to the Commissioner in accordance with s. 33 of the Aot. Oobind Lai 
Roy V. Ramjanam Misser (1) followed. 

Per Amber Aiii, J,, contra. 

Per Petheram, 0. J.— Section 33 applies to sales under s. 14 as well as to 
sales by pubho auction under the Aot. 


Sembh.—ThQtB is nothing in Aot XI of 1859 which would have prevented the 

plaintiffs from purohasing the share themselves when it was put up for sale on 

18th September* 

, B®VEBLEY, j .—Under s. 6 of the Aot the sale, if it had taken place on the 
18ih September, would have conveyed a good title to the defendants : and under 
8. 14 they ate expressly declared to have the same rights as if the share had 
been purchased by them at the sale.” 

Per ^EEB ALI, J. — The proceedings provided for by s. 14 do not apply in a 
case where there have been no bids at the sale. Section 33 is not applicable to a 


No. 326 of 1892. against the decree of Bsbu Saroda 
IFroaad Bbattaoharjee, Subordinate Judge of Saruu, dated the 18th of June 1892 

(1) 21 C. 70. 
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Civil. 
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transfer by the Collector of the defaulting share under s. 14 ; the sale oontem 
plated by s. 33 and referred to by the Privy Council in Govind Lai Boy v Bam' 
janam Misset (1) is a public sale held at a place prescribed by the proper autho- 
rities at which there are bidders and a possibility of comoetitioa. 

[R.. 34 C. 381 (391, 392) =5 C.L.J. 425 ] 


The plaintiffs in the suit out of which this appeal arose were the 
proprietors of a joint share in a niehal called Sonbarsa (the total yearly 
on which was Rs. 720), which share formed a 6-anna S-pie 'share 
of the mehal at a javia of Rs. 300 : and the defendants were the 
owners of the remaining 9-annas 4-pie [846] share at a, jama of Rs. 420, 
in respect of which they had opened three separata accounts in the Col- 
lector’s register under s. 10 of Act XI of 1859. 

The joint share which was owned by the plaintiffs was, in conse- 
quence of there being due on it arrears of Government revenue Rs. 18-6- 
for the instalment due for March 1890, advertized to be put up for 
sale on the 18th September 1890 for recovery of the amount due. On 
16bh September the whole amount of arrears due ware paid into the trea- 
sury of the Collectorate on behalf of the plaintiffs, and at the same time 
an application was put in that the estate might be exempted from sale. 
Receipts were given for the amount paid in, but no order was passed on 
the application. On the 18th September, the plaintiff’s share was pat up 
for sale, but there were no bidders for it, and the following record was 
made by the Collector : — 

“ No bid : Proceedings to be taken under s. 14. 

(Sd.) J. A. B. 

18th September 1890.” 

“ It is ordered — 

“ That the record-keeper do without delay write down the names of 
the proprietors of the khatas of this mehal with their residences. 

Dated 18th September 1890. ” 

On the same day the following notice under s. 14 of Act XI of 
was issued by the Collector to the defendants under a rule of the Board 
of Revenue, which provides for such notice being given ; — 

" Whereas joint mehal Sonbursa, pergana Maagbi, beariog towzi No. 
3653 and a, jama of Rs. 300 was advertized for auction-sale fixed for 18tn 
September 1890, for arrears of Government revenue on account of instal- 
ment of 28bh March 1890. but at the time it was put uo for auction-sale 
no one made any bid; therefore the auction-sale was postponed and notice 
issued by order of this date, — you will under s. 14, Act XI of 1859, pay 
in the whole of the arraar against the aforesaid share within 
and purchase the aforesaid share ; otherwise the entire weAo-l will be so 
by auction and the arrear realized. ” ^ , o-a 

This notice was issued to the serving peon for service _ 

October, but of the precise dates whsn it was served on the defen a 
there was no proof. On the 4th October the amount of arrears due 
deposited by some of the defendants and by others of the defendan s 
the 7th October, and eventually [847] the Oolleocor on 5th D 0 O 0 
1890 granted a sale certificate to the defendants as being the pufc 

and made possession of the property over to them. aeAnted ft- 

The plaintiffs previously to this on Ist October had ^ 
petition objecting to the proceedings which had been taken °°... ^ 
as being illegal, and stating that no arrears were due, but this — - 


(1) 21 C. 70. 
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Spited ' plaintiffs also 

but their appeal was rejected on lOth March 1891. In the appeal to 
Datd°in‘tvr'^*'°°®‘ ol^jaption was taken that the defendants had not 
t^that effeot “fdar 

did nnl''’ ht this suit for a declaration that the defendants 

did not acquire any right in the j ,int share of the 7 ,iehal by their purchase 
under colour o s. 14 of Act Xlof 1859 as against the plaini’ias.'^aTd %r 

S thTthn n® they submitted Unter 

infurv h^raao ■'? ^“atained substantial 

injury by ro&soii of suob proc 60 dings. 

n° **' to ttiis report, was that the pro- 

ceedings of the Collector were lawful and valid ; that the defendants were 

?? f T of the ioiot share of the mehal ; and 

that the plainti^efs were not entitled to urge in support of their suit any 

ground which they omitted to take m their appeal to the Commissioner. 

fK iftfl® a all arrears had been paid off on 

the 16th September, and that on the day of sale there were no arrears due 

to justify the proceedmgs under s. 14 of Act XI of 1859, and that the 
proceedings taken by the Collector under that section were consequentlv 
Illegal, and the defendants acquired no title under them. He passed a 
decree, therefore, in favour of ihe plaintiffs. 

The defendants appealed to the High Court 

Babu 4 A/ioy ^wmar for the 

Moulvie5«roy«i Islam, for the respondents. 

U J®®®** j • appeal came on before Beverley and Ameer Ali, JJ.. 

and the case was referred under s. 575 of the 
Civil Procedure Code to Pethkbam, C.J. 

The following judgments were delivered : 

JUDGMENTS. 

Ameer Ali, J.— This appeal arises out of a suit brought by the plaint- 
ins under the following circumstances : 

A revenue-paying estate, called mehal Sonbursa was jointly owned bv 
a number of Proprietors, three sets of whom appear to have opened, under 
s. 10 of Act XI of 1859, separate accounts in the Collector's Register for 
the Payment of „heir respective shares of the Government revenue The 
plaintiffs who were the proprietors of the remaining share of the estate 
were liable for the share of the revenue in respect thereof 

A default having boon made in the payment of the March instalment 
? "‘’r® bP'oofi'PS to the plaintiffs, it was a^er- 

Jhe is/h otse°pt'l°L“?8ro -1® - 

On the 16th of September the plaintiffs paid into the Collectorate the 
amount due and received a chalan or receipt therefor. No order however 
was maae by the Collector under s. 18 exempting the pronerbv 
On the 18th the plaintiff's share in the r«eW®was prup%o7alc 
advertized, but there being no bidders, the CoUeetor recorded arorder 

m the following terms (see 21 C.p. 846): ^ uou an oraer 

On the same day the following notice was is<;nAA iitv\n #^ 1 . ti. 
sharers in the mehal (see 21 C. p. 846) ^ ^ 
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On the 4fch and 7tbot October respectively the defendants deposited 
in the Gollectorate tbe amount of arrearfor which the plaintiffs’ shara 
was advertized for sale, and on the 5bh of December tbe Collector gavO' 
the defendants, purchasers of the plaintiff’s share, a certificate under s. 14 
of the Act. The plaintiffs preferred an appeal to the Commissioner, who 
rejected the same on tbe lOtb of March 1891. 

They thereupon brought this suit for a declaration that the proceed- 
ings taken by tbe Collector under s. 14 of the Act were unauthorised and 
illegal and conveyed no title to the defendants, and for recovery of posses- 
sion of the property. 

[849] The Subordinate Judge has decreed the plaintiffs’ claim mainly 
on two grounds : In the first place he is of opinion that the payment of 
tbe arrear on the 16th of September was a bar to a proceeding under 
8. 14 under which the Collector purported to convey to tbe sharers the 
plaintiff’s share. lo tbe second place, be has held that, as the defeodants 
did not pay in the amount of arrear within ten days from tbe date on 
which the property was put up to auction, the transfer was illegal and 
void. 

The defendants have appealed to this Court, and the learned pleader 
who appeared on their behalf took exception to both the oonclusiocs of 
the Subordinate Judge. He contended that as tbe Collector did not 
accept the payment made by the plaintiffs on the 16th of September, and 
did not exempt tbe property from sale, that payment could not be a bar to 
tbe transfer to the defendants ; and, secondly, that the period of ten days 
specified in s. 14 should bs taken from service of notice and not from 
the date of tbe auction sale, and consequently the payment made by 
tbe defendants was within time. 

I will take up the latter question first as it seems to me the decision 
of the case turns upon it. 

Now, it is quite clear that the opening of separate accounts by one 
or more shareholders does not absolve the joint estate from liability for 
arrears of revenue in respect of any portion of tbe mehal; it only gives to 
the shareholders the advantage of throwing the burden primarily on the 
share from which the arrear is due. The estate remains liable 
same. A reference to s. 13 of the Act makes this perfectly clear. Tne 

first part of that section runs thus : — 

“ Whenever the Collector shall have ordered a separate account o 
accounts to be kept for one or more shares, if the estate shall become 
liable to sale for arrears of revenue, the Oolleotor or other officer as ® 
said ID the first place shall put up to sale only that share or those s 
of the estate from which according to the separate accounts an arrear 

revenue may be due,” , . k m or 

Then follows the provision relating to the exemption of the s a 

shares from which no arrear is duo : — ,. iLg 

[850] “In all such oases notice of the intention of 
share or shares from which no arrear is due shall be given in o 

tisemenb of sale prescribed in s. 6 of this Act.” 

Section 14 shows the position of the other shareholders. 

thus ’ . . 1 iUa lagt 

” If in any case of a sale held according to the provision . 

preceding section the highest offer for the share exposed to 
equal the amount of arrear due thereupon to the date 
or other officer as aforesaid shall stop the sale and . shall de * . ^ date» 
entire estate will be put up to sale for arrears of revenue at a 
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u^thln or ono or more of them shall 

whole atear'‘dL"rrom a'oh :htr' ■" Government the 

brourun’fcr ^/" *>^0 defaultiQg share or shares must 

be put up to sale : if that proves mfructuous then the CoIIeotor “ shall 
deolaie that the entire estate will be put to sale, itc." 

nnrA^J'T the Section about any notice to the other re- 

corded sharer or sharers. The Collector is required simply to declare at 

the time he stops the sale that the entire estate will be pu^ up to sale in 
other words, that the existing liability would be enforced Tgainst the eniiro 
estate unless the other sharers or one or more of them should within ton 
days purchase the share in arroar by paying to Government the whole 
amount due. The reason for nod requiring any notice of such declaration 
IS obvious from what I have already stated. The entire estate is liable for 
the revenue, only the particular share is to be put up to sale first the 
advertisement of sale prescribed in s. G is duly published at the Collector’s 
o&ce. and though in that document the intention of excluding the share or 

from ™ notified, owners of the latter know 

from the notification that the entire estate is in jeopardv, and that the 
exemption of their shares is only conditional, and that in case the highest 
bid does not cover the arrear duo to Government, the entire estate will be 

amount within a limited time and 
[BSl] take over the property. Therefore, so far as the liability to sale of 
the entire estate is concerned, each sharer has the knowledge when the 
advertisement or notification ,s issued. It is for them to see whether the 
defaulting share covers the arrear or not. The law assumes that the 
other sharers are present and know whether the highest bid reaches that 
point . and for this reason makes no provision for a notice of the Collector’^ 
daolaratioo, which must ba made simultaneously with the stopnaoa of the 
lufruotuous sale. “ “ 

It has been contended that the Board of Bevenue has framed a rule 
providing for the issue of a notice. It is a commendable rule, if I may sav 
so showing that the Government is not disposed to apply the sale law 
which IS drastic enough, more harshly than it ean help, and therefora 
provides for the issue of a notice to the other sharers. But the Board 
cannot, by any rule, supplemeut the law which is complete in itself 
Nor can a remedial executive rule designed for one purpose, that is for 
protecting from sale the shares of others than the defaulting ;barer with 
out some notice, be construed as enlarging the time fixed for paymenT bv 

If the entire estate is sold without the notice required by the Board’s 
rule, or within ten days from service of such notice, the sharers not in 
default may, on that ground, obtain a reversal of the sale hut Vh f ‘ i 
to my mind, will not warrant the Collector handin» over one man’ ' 
perty to another without strict compliance with the uru^der w“Lh alone 
that power can be exercised. As I understand s. U of Act XI of 1859 
lb gives to the other sharers a statutory right of Dre-emotion ar. i 

in respect of the defaulting share. The right is of an f speak 

ter ; it entitles them to obLin the P^rty wh eh may 
.value for the merest trifle without" au"y cLpettion:‘^ l"n order to cTato 
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such a righb and to eoable the Collector to give effect to such a claim they 
must sho^ a strict compliance with the provisions of the law. 

It is to be observed that tbe section speaks of the “ highest offer," 
not equalling tbe amount of arrear due. To my mind these words 
show that the law contemplates the exercise of tbe [852] exceptional 
power given to the Collector under s. 14 in a case where the property is 
either so valueless or so peculiarly situated that at a competitive sale the 
highest offer does not, in fact, reach the amount due : in other words, after 
it has been tested in open market by actual bidding that the property could 
not fetch the amount in question. It does not in my opinion contemplate 
a case where from some accidental reasons there have been no bids. It is 
impossible to conceive that but for some accidental circumstance there 
would be no offer at all even to tbe extent of 18 rupees for the property 
in suit, which tbe Judge finds to be of considerable value. 

I am, therefore, of ooinion that tbe Subordinate Judge is right in 
holding that the defendants, not having made the payment within ten days 
from the 18th of September 1890, acquired no right whatsoever to the 
property which was purported to be conveyed to them by the Collector, 
and that his proceeding is illegal and void and without jurisdiction. 

If the intendment of the law be that tbe declaration of the Collector 
should come to tbe knowledge of the sharers, there is nothing to show that 
it must he by a formal written notice. I take it that if tbe defendants 
had notice or information of the declaration made by the Collector on the 
18tb, the absence of a written notice would not absolve the estate from its 
liability to sale. 

There is absolutely nothing on the record to show that the defendants 
had no knowledge of the Collector’s declaration on the 18bh, or in fact 
when they first became aware of it. 

Assuming, however, as it is contended on behalf of the appellant, 
that a formal written notice was necessary, I find that it bears date the 
I8th of September, the date on which the defaulting share was put up to 
sale. There is not an iota of evidence as to when the notices were receiv- 
ed by the defendants. The endorsements on the notices in my opinion aw 
no evidence of the facts they purport to mention ; it is perfectly P®®®' ® 
that they may be post-dated, which is by no means uncomnwn. 
peon who served the notice has not been examined, 
defendants given their evidence to show when they received j. j 

Nor is there the smallest explanation why tbe notices, Lo J 
as they are the 18th of September, were nob issued until tne ^nu 
October. If the defendants want to avail themselves of . -Htuin 
letter of the law, they must satisfy by strict proof that 
its provisions. Courts of justice are often compelled , i,„-jghin 

in all its stringency regardless of all considerations oi ^ 

or injury to private rights, but they are not constrained o 
assumption in favour of the co-sbarer claiming an exception • 

But it is objected on behalf of the defendants Conmis- 

ground was nob “ declared and specified" in the appeal he ore 

sioner the plaintiffs are precluded under the ° ^ 'l-ion they 

raising ic in the Civil Court; and in support of ri) This 

rely on the case of Gohind Lai Boy v. Bamjat^rn * transfer by 
brings me to the consideration of the question whether ,, oonoiD^ 

the Collector of the defaulting share to the co-sharers * . — 


(!) 21 C. 70. 
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withiu the purview of s. That section so far as is matorijil 

purposes of the present discussion runs as follows : " No sale for arrears 
of levenuo or other demands, realizable in the same manner as 
arrears of reyenuo are realizable made after the passing ofth.s \ct 
bhall be annulled hv a Court of Tustice. except upon the ground of its 

having been made contrary to the provisions of this Act. and then onlv 

on proof that the plamtiH has sustained substantial injury by reason of the 
irregularity complained of. and no such sale shall be annulled upon such 
ground unless such ground shall have been declared and specitiod in an 
appeal made to the Commissioner under s. 2.:i of this Act.” Their Lordshins 
of the Privy Council in the case upon which the defendants rely exnrass 
themselves thus: C.vmg, however, full weight to these considerations 
then Lordships, having regard to the scheme of the Act and the e.xnress 
direction contained m s. .IS, are of opinion that in every case where a sale 
for arrears of revenue is impeached as being ‘ contrary to the provisions ’ 
of Act XI of 1859, no grounds of objection are open to the nlainfciff 
which ^ have nob been declared and specified in an appeal to the 
Commissioner.” And then follow the significant words • " In the oninion 
of their Lordships a sale is a sale mad© under Act XI of 1859 within 
l854] meaning of that Act. when it is a sale for arrears of Government 
revenue held by the Collector or other officer authorized to hold sales 
under the Act, although it miy be contrary to the provisions of the \c- 
either by reason of some irregularity in publishing or conducting the sale'’ 

or in consequence of some express provision for exemption havin« hp«n 

directly contravened.” ® 

The question then is— Is a purchase under s. 14 " a sale held bv the 
Collector under tne Act ?” Section 19 tells us bow sales are to be made 
or held. Sales shall ordinarily be made by the Collector or other officer 
as aforesaid m the Land Revenue office at the sudder station of the dis 
tricb: provided however that it shall ha competent to the Board of 
Revenue to prescribe a place for holding sales other than such office 
wheaever they shall consider it beoeficial to the parties coooeroed " 
Sections 20 and 21 relate to the procedure to be observed at the 
making “ the sale " Section 22 says : “ The party who shall be dedared 
the purchaser ol an estate or share of an estate at any such public 
sale as aforesaid shall be required to deoosit immediately or as soon 
after the conclusiou of the sale of the estate or share as the’ Collector or 
other officer aforesaid, &c. Comnare also the phraseology of s 14 " if 
such purchase bo completed” with that of s. 28 “ immediatelv 
sale becoming final “ These and the succeeding sections show clearly tLt 
the sale contemplated m s 33 and referred to by their Lordships is a 

public sale held either m the Land Eevenue office at the siid&r station 

of the district or aiiy other place, which the Board may prescribe whZ 
ever they consider it beneficial to the parties concerned-a sale at Zbteh 
bidders are or can be present, and in which there is a possibility of com 
petition ; otherwise the provisions of s, 19 become meaningless, anrthe 
re.erence to what IS beneficial to the parties concerned” su^rfllus 
It could never have been the intent on of the Leeislatm-A fr. 
dealing under s, 14 as a “sale” under the Act Seef^n ll its.^ shTwre Lc" 
to my mmd the distinction between a “ sale ” under the Act 
ceeding by which the Collector conveys the defaulting share to thp 
The latter clause of the section runs thus : “ If such hV 

the Collector, or other officer as aforesaid, shall give such cartificatTanfd^ 
hvery [855] of possession as are provided for in ss. 18 and 19 of rhlg let to 
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1894> the purchaser or purchasers, who shall have the same rights as if the share 
Mat 28. had been purchased by him or them at the sale. If no such purchase be 

made within ten days as aforesaid the entire estate shall be sold after noti- 

Appbl- ticabion for such period and publication in such manner as is prescribed 
LATE in s. 6 of this Act." It gives on the completion of the “purchase” and the 
Civil. delivery of the certificate to the purchaser or purchasers the same rights 
— as if the share had been purchased by him or them at “the sale” — the sale 
21 C. 814. which was to be held under s. 13 in accordance with the provisions of 

s. 6. If the purchase under s. 14 was a “sale” it would not only be unneces- 
sary but absurd to say that the purchasers would have the same rights 
as if they had purchased at ‘ the sale” which was advertised in accordance 
with the provisions of s. 6. and which could only be held under the guar- 
antees of s. l‘J. 

As I mentioned before, to my mind, s. 14 gives to the sharers a statu- 
tory right of pre-emption, so to speak, subject to a statutory obligation. 
It gives to the Collector, subject to the same conditions, the power of 
handing over the property of one who was primarily liable for the 
arrears which bad fallen due in respect of the estate to others equally 
liable, though their liability can be enforced only at a later stage. All the 
elements which constitute a “ sale ” are wanting here ; there is no com- 
petition, there are no bidders, no advertisements and no publicity, and the 
price is the arrear due which may be a mere trifle compared to the value 
of the property. What their Lordships in the Privy Council bad in view 
was, as it seems to me, the case of a person buying in open market at a 
“ public sale ” in competition with others. I think therefore the objection 
of the defendants founded on s. 33 is untenable. 

In the view I take of the case it is unnecessary to consider whether 
the payment made by the plaintiffs on the 16th of September was or was 
not a bar to the transfer by the Collector. But as the question has been 
raised and discussed I think it better to express my opinion on the point. 

As I have already mentioned, in my opinion, the transfer uoder s. 14 
is not a sale under the Act. Section 6 lays down the [8561 procedurefor 
issuing notifications, Ac., and provides that ; — E.’ccept as hereinafter 
provided all estates or shares of estates so specified shall, on the day noti- 
fied for sale, or on the day or days following, be put up to public auction 
by, and in the presence of, the Collector or other officer as aforesaid, an 
shall be sold to the highest bidder, and no payment, or tender of paymenc, 
made after sunset of the said latest day of payment shall h^r ,or mteriere 
with the sale either at the time of sale or after its conclusion. Ine sale 
referred to at the end of the section is the public sale by auction, tne 
procedure of which is laid down in ss. 19, 20 and 21. Section 8 declares 

as follows 

“ No claim to abatement or remission of revenue, unless t 
shall have been allowed by the authority of Government, Rj Ly 

demand or cause of action whatever held or supposed to be . 
any defaulter against Government, shall bar or thg 

a sale under this Act ; nor shall the plea that money ® I 

defaulter and sufficient to pay the arrear of revenue ^ 

Collector’s hands bar or render void or voidable a sale 

Act, unless such money stanch in the jaf-nlteror 

dispute, and unless, after application in due time maae by CcUeotor 
after the written agreement provided for in s. 15 of this Act, . jq 
shall have neglected or refused on insufficient grounds material, 

payment of the arrear of revenue due,” and s. 13, so far a 
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*=o the Collectof or other otlicer as 
shTh^/''' tune before the sale of an estate or share of an estate 

f^«T? fu competent to the Commissioner of Revenue, at anv 

mnnppd^ ® have com- 

Onlhwn ^ ®“?h estate or share from sale, by a special order to the 

such sale shall be legal if held after the receipt of such order of exemption 
provided, however, and it 13 hereby enacted, that the Collector or other 
oflicer as aforesaid, or the Commissioner, shall du!v record in a proceed- 
ing the reason for granting such exemption, and provided also that an 
order foi exemption so issued bv the Commissioner [857] shall not affect 
the of a sale winch may have taken place before the receipt bv 

the Collector or other oflicer as aforesaid of the order of exemption.” 

Throughout these sections the sale referred to is the public sale bv 
auction The payment on the 16th. in the absence of an order of exemp- 
tion under 3 18. would have been clearly no bar to a sale on Dhe 18th as 
advertised ; but there is not a word anywhere throughout the Act that an 
actual payment of the arrear. though after due date, should not be a ba’* 
to the Collector proceeding under s. U to hand over the property without 
any formality or guarantees chat surround a public sale to the other 
sharers In the absence of any provision to that effect or anv authority 
I do not feel mclmed to stretch the law beyond its legitimate exteii.-: On 
tbe whole, therefore, I agree with the lower Court on both the points and 
would accordingly dismiss this appeal with costs. 

Bevehley, J.— The plaintiffs in this suit were the owuers of a si, are 
known as the tjmah or joint shave m a certain estate. The defendants are the 
owners of three other shares in the same estate, in respect of which seoarate 
accounts have been opened. In 1890 the plaintiffs defaulted in payment 
of the Government revenue due upon their share, and their share was 
accordingly advertised to be sold on the 18th September under ss (1 and i q 
of Act XI of 1859. On the 16th September the plaintiffs Lndered the 
amount in arrear and actually paid it into the Treasury ; but the Collector 
refused to exemot the share from sale, and in fact proceeded to put it un 
to sale OQ the 18tb. Thera being up bid, however, the sale was stopped and 
the Collootor made an order under s. 14 of the Act that unless thearrLr was 
paid m within ten days by the other recorded sharers, the entire estate 
would be put up to sale. The arrear was paid in by some of the defendants 
on he 4th October and by others on the 7th October, and accordingly the 

Collector under B. 14 of the Act granted a certiticate of purchase and deli 
very of possession to the defendants, 

thereupon instituted the present suit— (l) for a daclara 
tlOP that the entire proceedings under tbe Act were illegal and inv-lid ■ 

( 2 ) for recovery of possession of the share ; and ( 3 ) for mesne profitr" ' 

[858] The lower Court h.as decreed the plaintiffs’ suit on two 

^ u «“bordieate Judge has held that the 

plaintiffs having paid up the arrear on the 16th September, there was no 
arrear due when the Collector purported to proceed uuder s. 14, auTLa^ 
his action was for that reason illegal and invalid. In the second place 
he has held that as the arrear was not paid io bv ths -fu- ’ 

ch^astund'er”.®^ alleged pur“ 
From this decision the defendants appeal on the ground that the 
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Subordinate Judge is wi-ong in law on both points, and I am of opinion 
that the appeal must be allowed. 

In the first place, I am of opinion that the Subordinate Judge is wrong 
in assuming that there was no arrear due after the 16th September. The 
money was no doubt paid into the Treasury on that date, and an applica- 
tion was made to the Collector to receive the amount on account of the 
arrear and to exempt the share from sale. But an “arrear of revenue ” 
is defined by s. 2 of the Act, and there is nothing whatever in the 
Act to give support to the theory that subsequent tender by the 
defaulter of a sum which has once become an arrear has theeffect of cancel- 
ling that arrear, so that it no longer exists. It is true that under s. 18 the 
Collector may for good reason exempt an estate or share of an estate from 
sale, and he would probably refuse to exercise this power, unless the sum 
in arrear was paid by the defaulter or by some other person. But in the 
present ease it is clear upon the evidence that the Collector refused to 
exempt the share from sale and to treat the arrear as wiped out or cancelled. 
In their plaint the plaintiffs say that no order was passed on their appli- 
cation. The same statement was made in their petition of appeal to the 
Commissioner of the Division. On the 18th September the Collector’s 
order was : — “ No bid. Proceedings to be taken under s. 14.” On the 23rd 
September Mr. Chardon, a zurpeshgidar under one of the plaintiffs, filed 
an application, asking the Collector to accept the tender or to allow him 
to pay up the arrear, and in that petition he stated : “ Although 
that arrear with cesses was paid in by chalans by the joint proprietors, 
and an application was made for exemption from sale, still Your 
Honour upon returning the application gave the order : “ Let [ 869 ] 

the khata and the ijmali be put together and notice under s. 14 of 
the sale law be given to the shareholders of the khata, so that they may pay 
up the arrear and retain the estate.” On 1st October the plaintiff Dharu 
Lall made another application to the Collector, in which, after referring to 
the deposit and the formal application, he stated : “But as the aforesaid 
share had defaulted seven times within the last three years Your Honour 
verbally passed the order : There is 7io need of filing a petition, this share 
will in any case be sold by auction," and on that application the CoUec or 

made the following order: — “The share was properly put up for sale, as 

it defaulted seven times in twelve kisis. It is beside the point tba e 
petitioner or any one else has paid in the arrears after the 
defaulted. When the ijmali share was put up for sale, no one 
accordingly I bad no alternative but to buy it in for Government Iw ic 
did not think advisable) or to postpone the sale and take action un er . 
of the Sale Act. This I did, and having done so. the law must take iw 
course. I have no power to cancel my order. Application rejec e . 

From all this it is quite clear that the Collector (jJ 

share from sale ; the share was in arrear, and the arrear mus 0 
have been still due when the Collector proceeded in accordance 


provisions of s. 14 of the Act. u„,. horn that 

It is admitted both by the Subordinate J udge and at t Seutem- 

mder s. 6 of the Act no payment, or tender of payment, ma e ^ 

per 16th could bar or interfere with the sale unless Chandra 

:pecific order of exemption from sale under s. lo y , v. 

jangapadhya V. Shcrajuncssa Bibi (1) and Lala Gaun . was no 
Tanki Pershad (2) ; but it is contended that in this case^ 


<1) 13 C. L. R. 1. 


(2) 17 C. 809. 
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BUoli sale as is oontemplatod by s. 6 of the Act, and that the last clause of 1894 
that section will not apply to a purchase by the other recorded sharers May 28. 
under s. 14: that no order of exeaiptioa in that case was necessary ; and — 
that there being at that time no arreo.r due, the purchase by the other AppeL- 
sharers was illegal and invalid. LATE 

[860] I have already given my reasons for holding that the arrear CiviL, 

was still duo at the time of the purchase by the defendants, and I am of 

opinion that the tender and deposit of the arrear on September 16th did 21 C. 841. 
not invalidate the purchase by the defendants under s 14. The proceed- 
ings under s. 14 were only taken because there was no bid for the share 
at the sale of September IBth. Had the share been sold then, it would 
have been admittedly a good sale, and s. 14 distinctly says that a sharer 
purchasing under that section “ shall have the same rights as if the share 
had been purchased by him at the sale.” The defendants therefore, by 
exercising the privilege allowed them by s. 14, were put in the same 
position as if they bad purchased the share at the sale.of September I8th, 
and, as tbatsale would admittedly have been a good sale in the absence 
of any order of exemption, the defendants must have acquired a good 
title by their purchase. 

I must confess that I tiud myself unable to follow the reasoning of 
the Subordinate Judge or to understand why an arrear, which would have 
iustihed a sale of the share on the 18tb Sepcember. and which presumedly 
would have justified a sale of the whole estate had the arrear not been 
paid by the other sharers under s. 14, is nevertheless nob such an arrear 
as would make the purchase by the sharers under that section a valid 
transaction. That purchase must bo regarded as a part of the sale pro- 
ceedings. There had been no bid for the share, and under the law the 
entire estate was liable to be sold, but as tiie other sharers were not to 
blame for the default the law mei'cifully allows them to save their pro- 
perty from the hammer by paying up the arrear due from the share in 
arrear, and the legal effect of such payment is the transfer of the share in 
arrear to the other sharers in the savie way as if the share had been pur- 
chased by them at the sale. 

On the second point I am also of opinion that the lower Court is 
wrong in holding that the defendants’ purchase is invalid, because 
they did not pay ths arrear within ten days from the date of sale, that is 
to say, September 18tb. What s. 14 says is that if at the sale the highest 
offer for the share shall not equal the amount of arrear due there- 
upon to the date of sale, the Collector shall stop the sale and shall 
[861] declare that the entire estate will be put up to sale for arrears of 
revenue at a future date, unless the other recorded sharer or sharers, or 
one or more of them, shall within ten days purchase the share in arrear 
by paying to Government the whole arrear due from such share.” Now, 
in the absence of any specific words to the contrary, the reasonable 
construction of this provision of the law is that the other sharers shall be * 
allowed ten days’ time within which to pay the amount of arrear and save 
their property from sale, and that the ten days shall count from the 
date on which notice of the Collector's order or declaration shall have 
been ooromunicated to them. This reasonable construction of the .law is 
incorporated in a circular order of the Board of Revenue which runs as 
follows : “When an entire estate, of which separate accounts have been 
opened, becomes liable to sale for arrears of revenue under this section, in 
consequence of the highset offer for the share exposed for sale being not 
equal to the amount of arrears due thereupon up to the date of sale, it 
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shall ba the duty of the Collector to publish in open Court a declaration 
that the entire estate will be put up for sale on a future date unless the 

days from the date of the service of a notice on them, purchase the ahar« 

Government the whole arrear due from such share 
and the Collector Shall also serve a notice to this effect on each of the other 
^corded shareholders of the estate. Board’s Circular Order, dated otb 
October 1884: see Grimley’s Revenue Sale Manual, p. 44. It mav there 

that this is the recognized usage in all Collector 8 ’‘offiG 0 s. 
and 1 think we may and ought to look at this usage as supplementing the 
law on this pomt. There is nothing in the law requiring the other 

sharers to be present at the sale ^ would be altogether 

umeasonable that an order should be made for the sale or the entire est- 
ate without notice to them. It is admitted that notice was issued to the 

detendants in the present case, and it is not alleged that the arrear was 

not paid witbiD ten days from the date of service of such notice. That 

D 0 ing so, 1 think there IS ample evidence on the record to show that the 

amount was so paid, and I am of opinion that that payment sufficiently 
complied with the requirements of the law. 

■j‘i f.u been contended for the appellants that under 

s . • ' o he Act this point cannot be raised in the present suit inasmuch as 

It was not taken in the petition of appeiltothe Commissioner. Having 

caretully considered that petition and the order of the Commissioner. I am 
satisbed that this ground was not *' declared and specified ” before him. 
ana therefoi^ on the authority of the Judicial Committee of the Privy 
Council m Gobind Lai Roy v. Ramjanam Misser (l) it is not open to the 
p aintins to raise the point in the present suit. It may be that the case 

tu that the plaintiffs have suffered great loss inconsequence 

of their default in paying the Government revenue. But that is not a con- 
sideration that ought to influence the Civil Courts in the administration of 
the law. All that the Court has to consider is whether the plaintiffs have 
succeeded in proving such legal defects in the defendants’ title that their 
purchase ought to be set aside. The law itself in ss. 18 and 26 provides 
mr lelief in cases of hardship, but that is not a matter in which the Civil 
v^ourbs are authorized to interfere. 

^ opinion that the appeal should be allowed, and that the 

plaintiffs suit should bedismisssd with costs in both Courts. 

As however my learned colleague dissents from the view of the law 
taken by me, the papers must be laid before the Chief Justice in order that 
the case may be referred to a third Judge. 

Petheram, C.J. — The facts of this case are so fully set out by the 
learned Judges who have differed that it is not necessary for me to state 
them again. 

Section 3 of the Act provides that, if all arrears of revenue, etc., are 
not paid up to the date at which they are declared to be due, the estate in 
arrear shall be sold by auction to the highest bidder. Section 6 provides 

that “no payment, or tender of payment, made after sunset of the latest 

day for payment, shall bar or interfere with the sale, either at the time 
of sale or after its conclusion.” Section 10 provides a machinery by 
which a share of an estate may, for certain purposes, be treated as a 
separate estate, and s. 13 provides that, when this has been done, sue 
share shall be first offered for sale for its own arrears, and that the en ire 


(1) 21 0. 70. 
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estate shall not be sold for the arrears of shares, unless at [863] the sale 
a sutlioient amount to satisfy tlio arrears has not boon obtained for the 
sluire. Section 14 provides for what is to be done with reference to the 
sale of the entire estate when the share has not been sold because a suUi- 
oient amount oould not be obtained for it to satisfy its arrears. In that 
ease the Collector must stop the sale, and declare that the entire estiito 
will beput no for sale at a future date, unless the other recorded sharer or 
sliarers, or one or more of them, shall within ten days nurohasa the sliare 
in arroar by paying to the (Jovernment the whole arrear due from it. 

There can be no doubt tliat whether the sale is a salo of the sliare 
only under s. 13 or is a sale of the entire estate at a “ future time,” 
such as is contemplated by s. 14, it must always be a sale for default of 
payment of revenue under s. 3 and bo subject to the provision of 
s. G. and, consequently, no payment or tender can prevent a sale either of 
the share or of the entire estate unless made in time, or unless the Col* 
lector decides to exemut the estate or share from sale under iho power 
given him in s. 18, and it is I think impossible to hold that the estate or 
share is in arrear for the purpose of bringing it to sale and is not 
in arrear for the purpose of enabling the Collector to act under the 
other provisions of s. 14, which are in fact regulations under which the 
power to sell the entire estate for the arrears of the share are to be 
exercised. This disooses of the first ground on wbicli the suit has been 
decreed, and on that ground I think the appellant is entitled to succeed. 

The next ground on which it is contended that this sale cannot he 
elective to pass tbe share to othor sharers is that the arrear was not paid to 
the Cxovernment by them, until after the period of ten days from the day 
when the sale of tlie share was stopped by the Collector. Mr. Justice Ameer 
Ali thinks that, when that period had expired, all the rights of the other 
sharers, in the entire estate to stop the sale of their own property were at 
an end, as they are in conflict with those of the defaulting sharer, and he 
thinks tbe right of the defaulter must prevail over those of the sharers 
who are not io default at all. To test tlie soundness of this view I will try 
to consider the question from their point of view, and for this purpose 
will assume that tbe action is one which is brought bv the owners of tbe 
shares, not in default, to set aside tbe sale of the [864] entire estate 
for an inadequate price at a sale, held after they had deposited the whole 
of the arrears, but at a time which was after the period of ten days had 
expired, but within ten days of the time when they bad notice of what 
had taken place, and that they never in fact had any notice at all of the 
sale of their own property. If Mr. Justice Ameer All's view of the Jaw is 
correct, their suit must fail, and they must lose their estate, however 
valuable it may be, for the inadequate price for which it was sold at a sale, 
of which they never beard, and they must do so because their rights are 
in conflict with those of their defaulting co-sharer whose rights in this 
view of the law was, at tbe expiration of an arbitrary period of ten days, 
to have the whole estate sold in order that he might get the best price 
for his share. The defaulter might have protected bis share by payment 
at any time before sale of the revenue in arrear. but in addition to this 
be might have protected it on the very day of sale by himself pur- 
chasing it for tbe amount of the arrears ; be must of necessity have 
known that bis share would be offered for sale, because he must 
have known that be bad not paid the revenue in time, and that tbe Col- 
lector had refused to exempt it from sale, and he would know that if a sum 
equal to tbe arrears were not offered, the sale would proceed. 
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I bava myself examined the Act and have ask-od mv 

the gentlemen who have appeared in the case whether there Irinvn 
vision in the Act which prevents the owner of a defaulfino nat-of any pro- 
from himself bidding at the sale, and no such provision can ^ f ® or sharj 
it must follow that if he had been pleased ho dn ^ ^ 

have attended the sale, and himself, as there were no biddelrat allTfve 
purchased the share for the amount of the arrears whJnh ^ . ® 

already standing to his credit in the Colleotorate and so hi^ 

have been saved I cannot think that the Legislature ever intended thrtTha 
estate not m default should be sacrificed in the interest of » flXnf. k ' • 
such opportunities, and not caring to taka adva^n^^a 

reasonable means of protecting himself, and that fthink 
can only be done under this section, and this is the only section which 

Mr. Justice Beverlev 

L865J has done, or by limiting the operation of so much of the section as 
piescribes a period of ten days to the power of the Collector to notify che 

wav it >0 the other 

tIhL .d.r ?i °° anytime before the sale by public auction 

takes place, and this is the view which I am disposed to take. 

Bub however that may be. I am of opinion that the ground cannot 

plaintiff in this action, as it was not declared and 
specified in his appeal to tne Commissioner. Section 33 of the Act pro- 
vides that no sale for revenue or other demands, realizable in the same 
manner as arrears of revenue are realizable, shall be annulled bv a Court of 

J ustice except on the ground of its having been made contrary to the provi- 
sions of the Act, and then only on proof that the plaintiff has sustained sub- 
stantial iniury by reason of the irregularity complained of.” and that "no 
such sale shall oe annulled upon such ground unless the ground shall have 
been declared and specified in an appeal made to the Commissioner.” In 
IS case an appeal was made to the Commissioner, and the grounds 
of that appeal are upon this record; one of them states that the sale ought 
bo be set aside, because the whole of the arrears had been deposited in the 
Colleotorate on the IGth, but neither ol them contains any refereooe to 
the period of ten days mentioned in s. 14, nor in any way complains that 
the sale to the defendants was made after that period had expired. There 
cao be no doubfc that; the object of the suit is to annul the defendants' 
purchase from the Collector, and if that purchase was made in a sale for 
ai rears of revenue, I think that the Civil Courts cannot annul it on this 
ground, as it certainly was not declared and specified in the appeal to the 
Commissioner. It is said that this section only applies to sales by public 
auction, and that the whole Act shows that this is the case, but I cannot 
agree in that view of the meaning of the section. The Act provides two 
modes in which a share of an estate may be sold for an arrear of revenue, 
one by public auction in the same way as that in which entire estates 
are sold, the other by private sale to the other sharers in the entire estate, 
after the share has been offered for sale by public auction, and at a higher 

price than the highest bid obtained for it. It is quite true that most of the- 

references to sales in the Act appear to be to sales by [866j public aoetion, 
and the remarks of the Judicial Committee in the case which has been cited 
before us have the same tendency, but I am quite unable to understand how 
it can be possible for us to refuse to give effect to such plain words as those 
used here for such a reason. The words used are " no sale, Ac,, shall be 
annulled, &c.” and they are as general as it was possible for the Iiegislatu^ 
to make them, and I do not think we should be justified in restraining therr 
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} 1 n It in one way only, whon in their ordinary 

meaning, they inoludo all sales made for this purpose, in anv way con- 
templated by law. 

This disposes of the second ground on which the suit has been 
deoi-oad, and on that ground too I think the appellants are entitled to sue- 
066 d< I agree with Mr. J uatioe Beverley that the appeal must be allowed, 
and the suit dismissed with costs in both Courts. 

Appeal allou'ed. 


21 C. 86?. 

APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Ameer AH. 


Taqui Jan, minor, bv ms mother Banu Broom {Plaintiff) v. 
Obaidulla alias Nanhe Nawab {Defendant) * [lObh May, 1894J 

Minor — Suit on behalf of a person alleged to he but not in fact a minor — Procedure to be 
adopted v,hen suit is on behalf of an alleged minor who is net so tn fact. 

When a suit is instituted by a person alleging himself to be a minor, and the 
suit 13 brought through a next friend, and when it is found that the plaintiff was 
not at the date of the institution of the suit in fact a minor, the Court should 
not dismiss the suit, as the defendant can be fully indemnified by the payment 
of his costs. In such a case the proper remedy is for the defendant to apply to 
have the plaint taken off the file or amended, and if it be not amended the next 
friend’s name may be treated as mere surplusage and the suit be allowed to 
proceed. 

CDIas.. 20 A. 90 (91) : R.. 23 C. 686 (689) ; £ O. C. 355 (357) ; 7 O.C. 234 (235) • ll 
O.C, 169 (164) (B; ; 2 L.B.R. 246 (254J ; D., 28 M. 396 (393) = I M.L.T. H3.] 


The facts of this case were as follows : One Mussamufe Zaibunissa, 
sister of the plaintiff, was married to the defendant on the 30bh June 1885' 
She died on the 5th December 1889. and the plaintiff Taqui Jan instituted 
this suit as a minor through his mother and guardian Mussamufe Banu 
Begum claiming a one-sixth share of the dower of the deceased, on the 
ground that he, [867]Mussamub Banu Begum, and the defendant, the hus- 
band of the deceased, were her only heirs. His case was that the amount 

of dower ffxed on the marriage of the defendant with his sister was one 

lakh of rupees and one gold mobur. The defendant in his written state- 
ment alleged that the plaintiff was not a minor at the time the plaint was 
filed, and denied that be was an heir of the deceased, who, the defendant 
stated, bad left a son who died on the 9feh June 1890. The defendant 
further denied that the amount of dower as alleged in the plaint was 
correct, and stated that whatever dower was due to the deceased from the 
defendant was remitted by her during her lifetime. 

The suit was instituted on the 11 bh April 1891 in the third Subordinate 
Judge s Court, at Patna, and was subsequently transferred to the Court of 
the second Subordinate Judge. .Six issues were framed, one of which 
related to the questions as to whether the plaintiff was or was not a minoi: 
at the time the suit was instituted, and, if not a minor, whether the suit 
as instituted could be maintained. The other issues related to the Question 
of the plaintiff s heirship, the amount of the dower, and whether the sum 
bad been remitted by Zaibunissa as alleged by the defendant. 

.... Original Dsoree No. 95 of 1893, against thedeorae of Bahn 

Ohundec Mitter, Subordinate Jndga of Patna, dated the 19th December 1892. ^ 
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Evidence was taken at the hearing upon all the issues, but the Subor- 
dinate Judge considered it unnecessary to determine any other than that 
relating to the plaintiff's minority. He came to the conclusion that the 
plaintiff was proved to have been ol full age at the date of the institution 
of the suit, and held that the suit could not be maintained and accordingly 
dismissed it with costs. 

The plaintiff appealed. 

Babu Saligram Singh and Babu Bhoobnn Mohan Bisiuas, for the 
appellant. 

^loulvi Mahomed Yiifioof and Moulvi Mahomed Isfak, for the respond- 


ent. 

The judgment of the High Court (Trevelyan aud Ameer Ali, JJ.) 
was as follows : — 

JUDGMENT. 

This suit was brought on behalf of a person who was alleged to be a 
minor. The defendant in bis written statement contended that the plaint- 
iff was not a minor but in reality had attained his full age. The learned 
Judge in the Court below tried only the issue as to whether the defendants 
plea was true, vi z., that the [8683 plaintiff was nob a minor ; and on 
finding against the plaintiff on that issue dismissed the whole suit. We 
have not gone into the question whether as a matter of fact the plaintiff 
was a minor, as having regard to the view which we take as to what 
course the learned .Judge ought to have adopted the learned pleader for 
the appellant has not contested that finding. We think that the proper 
penalty for this mistake on the part of the plaintiff, if it was a mistake, 
ought not to be the loss of the whole suit bub the payment of such coats 
as would properly indemnify the other side. The proper course to be 
pursued, where the opposite party contends that a plaintiff who is alleged 
to be a minor is really ao adult, is that the defendant apply that the plamb 
be taken off the tile or be amended. Jf it be not amended the next friend 3 
name mav be treated as mere surplusage and the suit be allowed o 


We think it quite clear that the learned Judge having found that 
ihe plaintiff was not a minor ought to have given hiai an opportuni y 
Df electing whether he should proceed with the suit himself. 

5 ucb opportunity was given, and the suit was dismissed. 
bo uphold this decision the result would be, the suit being now 
by limitation, that the plaintiff, because of this error, w e ec 
bional or not, would lose the whole of his cause of ‘ 

bberefore set aside the decree of the Court below, and 
plaintiff leave to amend the plaint and to make such ® ^ jjg 

as are now necessary in consequence of its ^A^,/flndftnt is 

is a maior. We think, however, that it is clear f'ba't We ac- 

sntibled to have all the costs he has incurred up to ^his aa • 

Dordinglv leave untouched the decree of the CJour e o _j|ant pay 

orders payment of costs to him. and we alsodireob that 

bo the respondent his costs in this Court ; and as thee 

heard on the merits but disposed of on a preliminary ^Qats in the 

pleader’s fee at five gold mohurs. ^^^nth from th® 

Court below and in this Court, must be paid within on 
date on which the record shall arrive in the lower Gout , . , . appeal 

suit will then be tried on its merits. If they be no 9 ^^^ 0 . 

will stand dismissed with costs. The record will 0 remanded. 

H T. H. Appeal alloioed and case remanu 


1210 



X.] 


SITANATH PANDA D. PBLARAM TRIPATI 


21 Cal. 870 


21 C. 869. 

[869] APPELLATE CIVIL. 

Befor^Mr. Justice Beverley and Mr. Justice Gordon. 


SiTANATH Panda {Plaintiff) v. Pelaram Tripati and others 

{Defendants.)* [6th June, 1894.] 

Bengal Tewrtnci; AcMFJ// o/ 1886). s. 22, ci. 2 — Transfer of occupancy right and pur . 
chase by some of several co-sharer-landlords^Merger^ Right of other co-sharer 
landlords to rent. 
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The acquisition of an oooupanoy right by a proprietor does not, under sub-s. (2) 
of a. 22 of the Bengal Tenancy Act, afieot the right of a co-sharer landlord to 
receive bis share of the rent of the tenancy- The “third person” mentioned in 
that sub-section includes every person interested other than the transferor and 
transferee. 


i£F., 32 0. 386 (F.B.) = 1 O.L.J. 1*9 C.W.N. 249 ; 
14 O.P.L.R. 9 (11).] 


R.. 24 C. 143 (148) ; 7 C.L J. 512 ; 


Thb faotd of this case are saffioiantly stated ia the judgment appealed 
from, which was as follows : — 

'*Tbe plaintiff as shebait having a four annas share in the debutter 
mehal of an idol Kamesvar Jeo, sued the defendants 1 to 4 for arrears 
of rent for the years 1297 to 1299 in respect of a joU, originally held by 
Kauai Dolui and others, but purchased by defendants I to 3 in the name 
of defendant 4 in execution of a rent decree obtained against them by one 
of the plaintiff's oo-sbarers. 

“ The defendants 1 to 3 who are the plaintiff's co-sharers in the de- 
butter mehal deny tne alleged purchase, and deny the relationship of 
landlord and tenant between the plaintiff and tbemselvos. Defendant 4 
supports the plaintiff's case. 

“ The lower Court found the plaintiff's claim proved, and gave him a 
decree, and against this decree the defendants 1 to 3 appeal. 

" It is urged in appeal that there is no evidence that these defendants 
are in possession of tbe yofe as auction-purchasers ; and that, assuming 
the plaintiff’s case to be true, the defendants being proprietors of themehal 
like the plaintiff, the occupancy jote, oven if purchased by thorn, must be 
supposed to be merged in the superior title, and the plaintiff’s claim should 
'have been dismissed. 

“With reference to the first point, this Court has no reason to 
interfere with the lower Court’s finding. It is satisfactorily [870] proved 
>by the other co-sbarers of the mehal, one of whom, Gobind Frosad, is a 
common relation of both plaintiff and defendants, that defendants 1 to 3 did 
purchase the jote at a sale for arrears of rent, and are in possession 
of it, and that defendant 4, a creature of those defendants, is their 
■benamidar — a fact admitted by defendant 4 himself. 

“ As regards the second point, this Court observes that defendants 
1 to 3 being proved to be in possession of the jote as ryots, the said jote 
must be presumed, in the absence of anything to the contrary, and as bet- 
ween the plaintiff and themselves, to be their occupancy bolding under 
20, 8ub-8. (7) of the Bengal Tenancy Act. Then, again, the defend- 
ants ltoS being admittedly joint proprietors of the mehal with the 

• Appeal from Appellate Decree No. 1246 of 1893, against the decree of Babu 
Karuoamoy Banerjee, Bubordinate Judge of Midnapar, dated tbedthof Jalv 1893 revet 
«ing the deoree of Babn Apurbakrishna Sen, Muneif of Gnrbetta. dated the’ 6th of 
September 1892. 
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plainbitf, the occupancy jote purchased by them must be supposed to have 
merged in their superior rights as proprietors under s. 22, sub-s. (2) 
of the Tenancy Act, and no rents can be claimed by the plaintiffs from 
them on account of it. 

“ The appeal is decreed, and the plaintiff’s suit is dismissed ; but each 
party will bear his costs of both Courts under the ciroumsbances of 
the case.” 

The plaintiff appealed from this decision, mainly on the grounds that 
the Court had misapprehended the meaning of s. 22, sub-s. (2), of the 
Bengal Tenancy Act, and that as between the plaintiff and defendants 1 
to’3 the Court should have held that, though there was a merger, that did 
not affect the plaintiff’s right to realize rent from the defendants. 

Babu Boidonath Butt, for the appellant. 

Babu Noc/eiidro Nath Mitter, for the respondents. 

The judgment of the Court (Beverley and Gordon, JJ.) was as 
follows : — 

JUDGMENT. 

In this case the plaintiff sued for a four-aona share of the rent of a 
certain jote on the allegation that the jote in question bad been purchased 
by the defendants 1 to 3 in the name of defendant No. 4. The defendants 
1 to 3, who are co-sharers in tne 77iouza with the plaintiff, deny the 
purchase of the jote. The defendant No. 4 in his written statement alleged 
that the defendants 2 and 3 bad purchased the jote, henami, in his name, 
and that defendants 2 and 3 were in possession. 

[87 1 J The first Court found that the defendants 1 and 2 had purchased 
the^oicin the name of defendant No. 4, and were in possession of the 
jote, and decreed the suit against the defendants 1 to 4. This decree was 
reversed by the Subordinate Judge on the ground that under s. 20, 
sub. s. (7) of the Bengal Tenancy Act, the defendants must be presumed 
to be ryots with a right of occupancy, and therefore under s. 22, sub-s. (2), 
the right had merged in their superior right as proprietors, and that 
no rent could be claimed by the plaintiff therefor, and he accordingly 
allowed the appeal and dismissed the plaintiff’s suit. 

It is contended in second appeal that the lower appellate Court is 
wrong in law in its interpretation of ss. 20 and 22 of the Bengal Tenancy 
Act, and in reply to that the respondent has endeavoured to support the 
decree of the lower appellate Court by showing that there is no legal 
evidence of the purchase of the jote by the defendants and of their posses- 
sion in pursuance of it. 

We think it is impossible to say that there is absolutely no evidence 
of the purchase, although in our opinion that evidence is extreme y 
slight, and had we to decide the point upon the evidence, we might have 
come to a different conclusion, butthere being some sorb of ovidenoe, 

the lower Courts were justified in finding as a fact that the defen an s 

had purchased thQ jote, and we cannot interfere with that finding o a . 

Then as regards the other point raised by the appellan^ it 
to us that, whether or not the?oie was anoocupancy holding, s.22, su , 
of the Bengal Tenancy Act does not operate to prevent ^ “Tf 

from recovering the rent of the holding. Sub-section(2) runs as fo ^ • , 

the occupancy right in land is transferred to a person jointly m er . 
the land as proprietor or permanent tenure-holder, it shall , ’ 

but nothing in this sub-section shall prejudicially affect the rig 
third person.” That is to say, the occupancy right will cease o 
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it doo9 not follow that the tonaooy will be altogether extinguished. 
The third person mentioned in the clause must be held to include every 
person interested other than the transferor and transferee. So that the 
acquisition of an occupancy right by a proprietor would not affect the right 
of a co-sharer landlord to receive his share of the rent of the tenancy. 

[872] That being so, the decree of the lower appellate Court must 
be reversed, and that of the first Court restored with costs in both the 
appellate Courts. The finding of appellate Court being that the defendants 
1 to 3 purchased the;o/5 the decree will be against them, and the suit will 
be dismissed as against defendant No. 4. 

j. V. W. Appeal allowed.. 


21 C. 872. 

APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Gordon, 


Sham Charan Mal {Plaintiff) v. Chowdhry Debya Singh 
Pahraj, minor, by his gdardian Chowdhry Sham Sunder Eoy 

{Defendant).’^ [26th June, 1894.] 

iUinor— Necessaries — Bond, registered executed by minor—Rerjistration of bond by minor 
.—Limitatwi to suit against a minor on a registered bond executed by him for 
necessaries^Contract Act {IX of 1872), s. 68 — Registration Act {III of 1877), s. 35. 

Oa the 20th April 1866 a sum of money was advanced by A., to a minor who 
executed a hood in respect thereof and duly registered the same. The money 
was required fay the minor to provide for his defence in certain criminal proceed- 
ings then pending against him on a charge of dacoity and was used by him for 
that purpose. On the I8th June 1692, A, instituted a suit against the minor for 
the amount due on the bond. It was urged on behalf of the minor, who had not 
attained majority at the time the suit was filed, that he was not liable to A., for 
the amount advanced ; that it was not advanced for “ necessaries);’* that he was 
not liable under the bond, and that the fact of it being registered could not help 
the plaintiff, and consequently, even assuming that the money was required for 
“ necessaries,” the suit was barred by limitation being brought more than three 
years after the advance was made. 

Held, that the liberty of the minor being at stake, the money advanced must 
be taken to have been borrowed for necessaries within the meaning of s. 68 of 
the Contract Act. 

IleUl, farther, that there being nothing to show that the minor appeared to be 
such to the Registrar at the time of registration so as to enable the Registrar to 
refuse registration under s. S5 of the Registration Act, and the concealment of 
the fact of the executant’s minority both by himself and by the plaintiff from 
the Registrar not amounting to fraud so as [873] to invalidate the registration 
proceedings as against the minor, the Registrar had in no way violated the law 
relating to the registration of documents, and the bond must be taken to have 
been duly registered. 

Meld, aleo, that in such a case the bond could nob be ignored and treated as 
non-existent, being the basis of the suit, and that on its being proved to have 
been executed by the minor in respect of money advanced for necessaries, efiect 
must be given to the fact of registration and the suit was not barred by limita- 
tion, and that the plaintiff was entitled to a decree. 

[Appr., 22 M. '314 (317); R., 32 A. 325 = 7 A.L.J. 236 (241) = 5Ind. Cas. 413.] 

The plaintiff instituted this suit on the 18th June 1892 to recover 
from the defendants Rs. 2,478 alleged to be doe on a registered bond dated 

* Appeal from Appellate Decree Ho. 757 of 1693, against the decree of B. Zi. 
Gupta, Esq., District Judge of Cuttack, dated the 1st of February 1893, reversing the 
decree of Babu Balloram Mullick, Subordinate Judge of that district, dated the 22Qd of 
August 1892. 
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fcbe 20fch April 1886. He alleged that the defendants were being prosecuted 
for dacoity and that the money was borrowed for the purpose of their 
defence. Chowdry Debya Singh Pahraj, who was sued as a minor, was 
the plaintiff admitted, a minor at the time he executed the bond, but it 
was alleged that his mother and certificated guardian, who had since died, 
had admitted the amount to be justly due from the minor under the bond', 
and that the money had been borrowed for the benefit of the minor and 
for necessaries. 

This suit was only contested on behalf of the minor and one other of 
the defendants. The latter pleaded that the money was borrowed for the 
minor, and contended that he was not liable, though he admitted the 
execution of the bond. The Subordinate Judge held that he was liable 
and no appeal was preferred against that decision. 

On behalf of the minor it was contended that he could not be liable 
under the bond ; that the whole amount of the money borrowed was not 
required for the purpose of the defence and that the suit was barred by 
limitation. 


The execution of the bond by the minor was admitted at the hearing, 
and the Subordinate Judge found that there was ample evidence to show 
that the money advanced on the bond was paid before the Registrar and 
advanced to the infant for the purpose of his defence in the criminal pro- 
ceedings ; that the money was nob taken by the infant’s guardian, and 
that there was no evidence to show that the plaintiff was aware of the 
guardianship at the time the advance was made. He further held that 
money was undoubtedly used for the purpose of the defence, and that it 
was quite unnecessary for the [ 874 ] plaintiff to prove that the whole of 
the amount advanced was so used. It was urged before the Subordinate 
Judge that a contract made by a minor was void under the Contract Act 
and not merely voidable and he was referred to Addison on Conbraots, 
pp. 10, 1024 and 1028; Story on Contracts, pp. 131-138; Pollock on 
Contracts, pp. 32-34 : Bykuntnath Roy Ghotvdhry v. Pogose (1) and Wat- 
kins V. Dhunnoo Baboo (2) ; bub the Subordinate Judge held that such 
contracts were not void under the Act, and quoted Mahamed Arifv. Saras- 
■irati Debya (3) as an authority for that proposition, and came to the 
conclusion that the contract was binding on the minor under s. 68 of the 


Contract Act, the advance having been made for necessaries. 

On the question of limitation the material portion of the Subordi- 
nate Judge’s judgment was as follows : — 

“lb appears that the plaint was filed after the expiration of three years 
but within six years from the date when the loan was payable.^ The bond 
apparently is a contract in writing registered within the meaning of art- 
11 6, sch. II of the Limitation Act, which prescribes six years as the period 
within which a suit based on it is to be instituted. It is contended, 
ever, on behalf of the defendant No. 1 that as he was a minor when the 
bond was registered the registration was null and void, and therefore t e 
bond was nob a registered document to which art. 116 would app y* 
To determine the legal sufficiency of the contention it is nochssaryto exa 
mine the law and authorities in detail. I should premise at the on se^ 
that art. 116 does not turn upon the validity or otherwise of the regis ra 
tion of the contract therein referred bo. It speaks of a contract w w 
professes to have been registered, and the bond is on the face o i 
registered contract. Regard being had therefore to the frame of the ar i ^ 


(3) 18 C. 259. 


(1) 5 W.R. 2. 


(2) 7 C. 140. 
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fchd iiuestiion now raised would not be an open one for the purpose of 
deoiding the plea of limitation. 

Turning to the Registration Act I find there is nothing to support 
the defendant’s position. Under s. 35of that Act the registering officer 'shall 
refuse to register the document if the executant thereof appears to be a 
minor.’ The necessary corollary from the above would bo that if the exe- 
cutant does not appear to be a minor the registering officer shall register 
the document. Now there are no materials before me to show how de- 
fendant No. 1 appeared to the Sub- Registrar at the time of the registration 
of the document, and it is an open question if a Civil Court can exercise 
roviaional jurisdiction over the Sub- Registrar’s proceedings in the 
matter of that appenranoe for testing the validity of the registration 
of an instrument. No such jurisdiction is conferi'ed on the Civil Court 
[875] by the Act. The Act nowhere provides for an appeal against an 
order or proceeding admitting an instrument to registration. It is in case 
of refusal to register that an appeal or civil suit is prescribed as a reme- 
dial measure. Further, the Act does not lay down any procedure as to 
how the question of minority may be disposed of under a. 35. No quasi- 
judicial enquiry is prescribed, and therefore it cannot be said that in the 
present case the Sub-Registrar has acted in excess of bis legitimate juris- 
diction. That being so it is impossible to predicate of bis proceeding as 
being illegal or irregular. This is a case where the registration certificate 
should carry with it its special finality, and it is not for the Civil Court 
to question it: Sheo Shunkur Sahoyy. Hirdey Narain Sahu il),Husaini 
Becjam v. (2). That certificate merely publishes the registered docu- 

ment to the world leaving its factum and validity open to contest at the 
instance of a party interested therein. The cases quoted on defendant’s 
side do not establish the position contended for. In Beni Madhab Mitter 
V. Khatir Mondul (3) and Baij Nath Texvari v. Sheo Sahoy Bhayut (4) the 
question hinged on the Sub- Registrar’s territorial jurisdiction which 
does nob arise in this case. Muhammad Etvaz v. Birj Lai (5) is wholly 
distinguishable. There out of three persons whose names appeared on 
the document as executants two admitted execution before the Sub-Regis- 
trar and the Judicial Committee held that against the absentee registra- 
tion of the document was bad. 

“ In Husaini Bcgam v. Mulo (2) there was no admission of execution 
of the bond on behalf of the minor, and the case was decided in accord- 
ance with the principles laid down by the Judicial Committee above 
mentioned. 

“ In connection with this point the plea of fraud is raised. It is 
urged that as plaintiff caused the registration of the bond by representing 
that defendant No. 1 was an adult, when plaintiff knew the defendant 
was not so, it was a fraudulent representation, and therefore the registra- 
tion was void. Now it is true that plaintiff was aware of the executant's 
minority at the date of registration, bub there is nothing to show that he 
was present before the registering officer at the time and made any repre- 
sentation at all. He might have suffered defendant No. 1 to pass as an 
adult, and if there was a passive fraud on plaintiff’s part, defendant No. 1 
chose to play an actively fraudulent part. There was certainly a league 
between them to defraud the Sub- Registrar, but it cannot be contended 
that thereby plaintiff has committed a fraud on defendant No. 1. The 

(3) 14 0. 449. 


(1) 6 0. 26. (2) 5 A. 84. 

(4) 18 C. 656. (5) 1 A. 465. 
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learned Vakil lor the defence referred me to the definition of fraud in s 17 
of the Contract Act. That definition abundantly shows that it is no 
fraud unless committed by a " party ” to deceive “ another party " and 
the Sub-Resistrar was certainly not a “party” within the meaning of the 
definition. I would accordingly hold that the suit is not barred by limi- 
tation.” 

[876] The Subordinate Judge accordingly gave the plaintiff a decree 
for the amount due on the bond against all the defendants. 

Defendant No. 1, the minor, appealed to the District Judge who 
reversed the decision of the lower Court as against the appellant. Tbe 
material portion of bis judgment was as follows : — 


“ The first question that arises in this case refers to the liability of 
the minor and the extent of that liability. Under ss. 10 and 11 of the 
Contract Act, a minor is incompetent to enter into any contract, and hig 
liability could arise only under circumstances covered by s. 68 of that 
Act. But it has been held more than once by the Calcutta High Court 
tiiat Act IX of 1872 effected no change in the law of contracts as regards 
minors whose liabilities must continue to be governed by the English law 
on the subject. It is enough to refer to the recently reported case of 
^lahained Arif v. Saraswati Debya (1). The contract thus being not void 
but voidable, the appellant says : ' I repudiate the contract and wish to 

avoid it.' To this the plaintiff replies that the money was lent for a neces- 
sary purpose, and although irrespective of the bond the appellant would 
be liable to repay it by the common law and also under s. 68 of the 
Contract Act, he cannot resist this suit and evade payment merely because 
ho also executed a bond. This argument is valid, and it has been so held 
by the Court of Queen’s Bench in Walter v. Everard (2). The lower 
Court has found, and that finding has not been attacked in appeal, that 
tbe loan was taken for a necessary purpose, viz., to pay tbe expenses of 
a criminal case in which all tbe four defendants were accused persons and 
in which three of them, including the minor, were committed to tbe 
Sessions on charges of dacoity, etc., of which they were acquitted. I hold 
that there was a legal necessity. 

‘If, therefore, the deed was a single bond executed by the minor 
alone for necessaries, the case would present no difficulties. But the bond 
in this case is a joint one, and is a registered document. Hence questions 
relating to joint liability and limitation arise, the latter depending on the 
validity of the registration. 

“ In the case of Walter v. Everard cited above, Lord Esher said in 
his judgment : ‘ It comes in the result to this — that a bond given by an 
infant for the price of necessaries does not prevent the obligee from recover- 
ing thatprice from him, if the bond is a single one, and it is not relied on 
simply as a bond. In the same way an infant can be sued upon a 
covenant by deed for the price of necessaries, bub the case must be treated 
just as if there had been no deed. The Court must enquire whether the 
things in question were in fact supplied to the infant, and whether, 
according to the ordinary rule, that which was supplied was 
The Court must do exactly what it would do if there were no deed and w a 
it certainly would not do in the case of an ordinary deed not given by an 


nfant.’ 


[877] " Now, if, in accordance with the principle so clearly an 
ibiy laid down above, we deal with the present case as if there had 


(1) IS C. 259. 


(2) L.R. 1891 2 Q.B. 369, 
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suit mu8t be held to have been baired by the three yeare' 

the minor under art. 66 and 57 of the schedule 
to the Limitation Act. Also if we deal with the case as if there was no 

minor can be oast in joint liability 
Addison on Contracts (6th edition, page 
1,056.) It IS stated : If one of several joint contractors was an infant L 
the me of making the contract, and has not, since the attainment of his 
majority and before commencement of the action, ratihed the contract 
he ought not to be made a defendant wir.h his co-contraotors.’ Authorities 
are cited in suoport of this proposition, but I am unable to say if in any of 
the oases oit^ the contract was for necessaries. It is urged emohatiosUy 
on behalf of the appellaob that if be be held liable only for the supply 
of necessaries, his liability should in equity be limited by the extent of 
bis necessity; and that the plaintiff nob having given any evidence of the 
extent of the necessity, his suit as against the minor should bo dismissed 
or at the best the minor should be charged only with a fourth part of the 
total amount claimed. 

i. 1 . i-i? fco hold that, if a suit against the minor jointly with 

the other defendants would lie in this case, the decree should also be 
joint, and I am, therefore, not prepared on this ground to disturb the 
judgment of the lower Court. 

1 . limitation, however, I feel mvself compelled 

to differ from the view taken by the lei.rned Subordinate Judge. In mv 
opinion, the plaintiff in this case is not entitled, as against the minor, to 
the extended period of SIX years allowed to holders of registered bonds 
under art. 116 of the Limitation Act as interpreted in Nobocoomar Mook- 
hopadhaya v. Siru Mulhck (1). 

'* ^ consideration of the authorities, though not 

without some hesitation, that I have arrived at tbis conclusion and I 
have done so on two grounds; Firstly, because the bond could not be 
enforced against the minor, except on the ground of necessaries, and the 
learned Judges of the Queen s Beech have held not that the bond is valid 
as a bond, but that it did not prevent the minor from being liable for the 
amount claimed ’ iu the same manner ‘ as if there had been no deed ' 
The Court must do exactly wbab it would do if there were no deed * In 
other words, the Court must dismiss the suit as barred by limitation 
against; the minor. 

“My second ground is that the registration of the bond was do ragis- 
tratioD as against the minor within the meaning of the definition of the 
word registered given in s. 3 of the Limitation Act 

"Section 35 of the Registration Act (III of 1877) directs that where any 
of the executants to a deed appear to the registering officer to be a minor 
registration m regard to the minor should be refusAf? Tn t-u^ 

[878] the lower Court has held, and I a.so\™B“:that tth^rref ^ : 
aware of the minority o the appellant. The Subordinate Judge has fruud 
^at there was certainly a league between them to defraud the Sub- 

thereby plaintiff has committed 

an act of frafld on defendant No. I.’ No ; but it seems to. me eqS 
certain that a doonment the registration of which was obtained brfraud 
practised on the registering officer, oaonot be considered to havVCn 
duly registered under the provisions of the Registration Aft^ 

the meaning of the Limitation .4ct. But aptt from ?raat I consider 


0 X— 168 


(1) 6 0. 94. 
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1894 that registration of a document executed admittedly by a minor is no 
June 20. registration as against him, for a minor is incompetent to admit execution 

before the registering officer, and that officer has no jurisdiction to record 

Appel- g, minor’s admission. This is not a case where a minor, by falsely repre- 
LATE senting himself to be of age, induces another person to enter into a contract 
OlVlL. with him. For in that case, even by the common law of England, the 

minor would be estopped from pleading minority afterwards. In the Full 

21 C. 872. Bench case of Baij Nath Tewari v. Sheo Sahoy Bkagut (1) even an 

imperfect compliance with the provisions of s. 21 of the Registration Act 
was held to invalidate the registration. Much more so ought to be, I 
think, the case where one of the parties admitting execution was admit- 
tedly a minor at the time. It is unnecessary for me to discuss the other 
authorities cited on this point, because none of them bear on the question 
of minority, or other similar disability. I hold that no legal incidents can 
attach to registration by a minor, and that the Civil Court should not 
give effect to such registration. 

“ For these reasons I hold that the suit as against the minor appel- 
lant was time barred.” 

The District Judge accordingly dismissed the suit as against the 
minor defendant, and against that decision the plaintiff now appealed to 
the High Court. 

Mr. W. C. Bonnerjee and Babu Umakali Mukerjee, for the appellant. 

Babu Nil Madhub Bose and Babu Monmohan Dutt, for the respond- 
ent. 

The judgment of the High Court (Ghose and GORDON, JJ.) was as 
follows ; — 

JUDGMENT. 

This was a suit to recover a certain sum of money on a registered 
bond, dated the 20th April 1886, executed by the four defendants in favour 
of the plaintiff. At the time of the execution of the bond and of the 
institution of the suit, the defendant No. 1 was a minor, and the plamfc- 
iS’s case against him was that be borrowed the money covered by 
the bond for [879] necessaries, that is to say, for the purpose of 
defraying expenses incurred in defending him in a prosecution for dacoi Yi 
before the Criminal Courts. This defendant, through his guardian a<t 
litem, denied his liability under the bond, and he also pleaded hmitati^. 
The Subordinate Judge decreed the claim against all the defendants, ae 
found that the minor defendant borrowed the money for necessaries, a 
alleged by the plaintiff, and relying on s. 68 of the Contract Act, a 
on certain authorities cited in his judgment, he held that ®P . 
good and valid as against the minor. On the question of ® . 

Subordinate Judge was of opinion that, notwithsbandjng the face 
defendant No.l was a minor when he admitted execution before thereg 
ing officer, the bond was duly registered under the Registration Ac , 
that, therefore, under art. 116, sch. II of the Limitation Act the su 

having been brought less than six (though “O*"® -leister- 

due date was within time. And as regards the plea of frau m 
ing officer, which appears to have been raised before him “L l 
S ubordinate- Judge held that, although there was cer^aiffiy a league 

the plaintiff and the minor defendant to ^ornmitta^ 

still “ it cannot be contended that thereby the plainti i^i for the 

an act of fraud on defendant No. 1. The learne 


r 


(1) 18 C. 556. 
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Aor^Tha^Ti T defimtion of fraud in s. 17 of the Contraot 

That defanition abundantly shows that it is no fraud uoloss 

Mmmitted by a party, and the Sub-Registrar was certainly not a party 

within the meaning of the definition.” On appeal by the m^nor 

.T T1 fl 1 Q m 1 ft ft /I ^ of the Subordi- 

qnh^n^f as against him. He agrees with the 

Subordinate Judge that the minor defendant borrowed the money on the 

^nd for necessaries and he holds therefore on the authority of the case 
^a^cry. Everard {1) tUt he is liable. But as regards limitation be finds 
T IS barred. Relying upon certain passages in the judgment of 

liord Esher in the case Walter v. Everard the learned District Judge is of 
opinion that the present suit should be dealt with as if there were no 
bond at all, and fc^at therefore the suit, haying been instituted more than 
three years after the £680] due date of payment, is barred. And on the 
qwstion of registration of the bond the learned Judge obseryes • 
Kagistration of a document executed admittedly by a minor is no 
registration as against him, for a minor is incompetent to admit execution 
before the registering officer, and that officer has no jurisdiction to 
record a minor s admission. ” Against this decision the plaintiff has 
appealed to this Court and his learned counsel has contended before 
US that the District Judge has taken an erroneous view of the questions 
of limitation and registration, while the learned vakil for the respondent 
has argued in support of the judgment of the District Judge on the ground 
decided against him, that the contract was not for necessaries within the 
proper meaning of the term, and that therefore it is not binding on the 

minor. We think, however, that this latter contention is not correct The 

liberty of the minor was in jeopardy. There was a charge of dacoitv im- 
pending over him in the Criminal Courts, and in order to defend him and to 
save him from punishment and incarceration in jail it was necessary to raise 
funds for legal advice and assistance. Pleaders were employed to defend 
him, and the money borrowed under the bond was paid to them as re 
muneration. In these circumstances, we think it may fairly and reasonably 
be said that the money was borrowed for necessaries within the meaning 
of s. 68 of the Contraot Act, and that the minor is accordingly liable on 
the contract. As an authority for the view we take we may refer to the 
decision of Mr. Justice Broughton in Watkins v. Dhunnoo Baboo (2) in 
which that learned Judge held that a minor is liable for costs incurred in 
successfully defending a suit in which his property was in jeopardy and 
that such costs are recoverable from him as if they were necessarifl« 
Whether the principle which underlies that decision can be supported in 
Its entirety, it is not necessary to discuss in this case. It is sufficient to 

being at stake, we think the money 
should be taken to have been borrowed for necessaries ^ 

U- appeal wa think it must succeed We 

thmk the learned District Judge is in error in holding that the preset 

suit should bo treated as if there were [881] no bond at all, and 

that It IS accordingly barred, and further that on this point he C 

not rightly consteued the judgment of Lord Esher in the ease of Walt^ 

V. Everard, to which wo have already referred. That suit was brought 

on a covenant under seal, m which a consideration is implied, and Lord 

Esher m his judgment says : “It is not true that you can sue an infant 

upon a bond given by him for the pri ce of neoessarios supplied to him, 

(2) 7 0. 140. ■ 
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with all the ordinary incidents of such an action. The plaintiff cannot 
simply put in the bond against tbe infant, aad say that bond is under yonr 
seal, and there can be no inquiry into the consideration given for it.” And 
further on in his judgment the same learned Judge observes: “You caunot 
sue the infant upon bis bond as a bond. But if tbe bond is what is called a 
single bond, that is, if it is given only for the reasonable price of necessaries 
supplied to the infant, and there is no penalty, tbe inknt can be sued 
upon it.” We think that the principle thus enunciated when applied to the 
present case means this — that before tbe minor defendant could be fixed 
with liability it was necessary for the plaintiff to prove not only tbe 
execution of the bond by him, but also that he borrowed the money 
covered by it for necessaries ; in other words, it was incumbent on tbe 
plaintiff to establish this fact as if there were no bond at all, and in this 
sense we think the suit must be treated as Lord Esher observes : “Just 
as if there bad been no deed.” The bond cannot be ignored and treated 
as non-existent, because it is tbe basis of tbe suit, aud it has been proved 
to have been executed by tbe defendant. On tbe question of registration 
also we are unable to agree with tbe District Judge. Tbe point for 
determinatioQ is whether the bond has been duly registered in accord- 
ance with tbe provisions of tbe Registration Act, and we are of opinion 
that it has. Section 35 of the Act provides: “If any such person 
(by whom the document purports to be execute!) appears to tbe 
registering officer to be a minor registering offier shall 

refuse to register tbe document as to the person so appearing.” In 
the present case the defendant No. 1 appeared before the Registrar 
and admitted execution of tbe bond, and tbe document was accordingly 
registered. We may well assume that before the registering officer registered 
[882] it, he was satisfied in his own mind (at any ^ate it did not appear 
to him to be otherwise) that the defendant No. 1 was not a minor, and 
by so registering, we are unable to say that he has in any way violated 
the law relating to the registration of documents. That law nowhere 
lays down that registration of a document, execution of which is 
admitted by a minor, is ipso facto void as against such minor, or void for 
want of jurisdiction on tbe part of the registering officer. No doubt 
deception appears to have been practised on tbe registering officer by the 
plaintiff and the minor by concealing from him the fact of the minori^ 
of the latter, but that, in our opinion, does not amount to fraud in the 
proper sense of the term, so as to invalidate the registration prooeedingfl 
as against the minor defendant. In this view we think that ^ 
not barred, it having been instituted within six years from the due da 

of the bond. . .. 

We accordingly decree the appeal, and restore the decree o 

Subordinate Judge with costs. 

XT fT XT Appeal decreed* 
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Present : 

Lard Uobhoxtse, Lord Ashbourne, Lord Macnaghten and Sir B. Oouch. 

{.On appeal from the Oourt of the Judicial Gommissioner of 

Lower Burma.] 
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Kader Moidben {Plainii^) v. 0. W. Nepean and others 

(Defendants). fl9ch and 206b April and 9ch June. 1894.] 

ifortgage-^Formo^ Mortgaffe-Sale^Construetion whether lands had been sold or 6 Bar. P.O.J. 
mortgaged— Evtdence^Documents explained by parol — Waste land grants— Vgu- 4 B 8 
fructuary rnorlgage. 


L.B.R. (1898 
1900) 99 = 


Waste lands, (granted in 1870, were transferred by the (grantee in 1871 to his 
creditor, sinoe deceased, from whose representatives in 1891 he claimed redemp- 
tion* alleging th^t the transfer bad been made upon a mortgage with possession. 
The grantee had previously, in 1870, mortgaged the lands to this oreditor to 
secure advances taken for part payment of the purchasa-mooey. In 1871 they 
arranged that the oreditor should advance the entire balance, and they jointly 
petitioned for an entry to be made, in the reeister of waste land grants, that the 
ownership had been transferred from the one to the other of them. This entry 
was made, and endorsements to the same efleot were made on the documents of 
grant. 

[883] On the question whether the transaotion was a mortgage, or a sale as 
the deieudants alleged it to be, general evidence was given, in addition to the 
documentary; and among the facts iu favour of the plaintiff was that the 
oreditor had retained UQcancelled, till bis death, all acknowledgments for the 
money advanced by him in tbe transaction. AUhough, under other oiroum- 
stanoes, aud on the documents alone, the inference might have been that there 
bad been a sale for some undisclosed consideration, yet, on tbe true construotiou 
of the joint petition, and the orders made thereon, the proper oonolusion was 
that tbe entry and tbe endorsemeuts were intended only as a reoord of the 
arrangement proposed by the parties, and sanctioned by tbe registering officer. 
Tbe intfcDtioa was not to have an absolute sale. The transaotion was held to 
be a mortgage which the plaintiS was entitled to redeem. 


Appeal from a decree (28bh September 1892) of the Judicial Com- 
missioner of Lower Burma, affirming a decree (18bh July 1892) of the 
Commissioner of tbe Tenasserim division, who reversed a decree (J6th 
May 1892} of the District Judge of Shwegyin. 

This suit was brought on the 4th December 1891 by the appellant* 
Kader Moideen, a contractor of Touogoo, against 0. W. Nepean and three 
others, now the respondents, who represented John Nepean, deceased in 
1883. The plaintiff claimed redemption upon accounts to be taken of 
three allotments of land in the Shwegyio district, comprising 4,524 acres, 
granted bo him by the Government under the waste land rules in 1870, 
and alleged by him to have been mortgaged to John Nepean in 1871. 

The plaint stated that, after acquiring tbe three allotments, the plaint- 
iff, on the Sth June 1870, mortgaged them to John Nepean to secure ad- 
vances made by the latter for payment of the instalments due to the Gov- 
ernment for tbe purchase-money . and that afterwards, in 1871, in order 
to complete payment, be agreed that John Nepean, who without further 
security would lend no more, should have possession of the landa 
allotted, tbe mortgage continuing, and should appropriate tbe profits 
towards payment of tbe principal and interest on arrears then due, 
till the whole amount should have been recovered by tbe mort- 
gagee; and that, to carry out this arrangement, a transfer should be 
entered in tbe register of waste land grants to John Nepean: that 
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on the 3ra June 1871 this entry was duly effected, the mortgage of 
6bh June 1870 remaining with John Nepean, who paid on account of 

[884] the plaintiff the principal, Ra. 7,158, and interest Rs. 639 : that 

the rents and profits of the land had paid these sums off, and had left a 
balance of about Rs. 3,000, due by the defendants, the present holders of 
the land, to the plaintiff, who had demanded, and had been refused, an 
account. 

The first and second defendants, by their written statement, admit- 
ted the mortgage of 6bh June 1870, and added : “ About two days before 
the lands would have been forfeited for default in payment of the purchase- 
money and interest thereon, the plaintiff requested John Nepean, who, 
with the concurrence of the Revenue officer, agreed to the request, to 
accept an absolute and unconditional transfer to him of the interest of the 
plaintiff in the lands, and in consideration thereof to cancel the mortgage 
of 1870, to release the plaintiff from his covenant to repay the Rs. 3,000 
and interest secured thereby, and other debts, and to pay and indemnify the 
plaintiff from all liability for the balance of the purchase-money and the 
interest due thereon. This transfer was carried into effect by the Revenue 
officer ; the unconditional transfer of the lands to John Nepean was regis- 
tered according to the rules ; and he was put into possession of the lands 
by order. This was effected on the 3rd July 1871, and the mortgage-deed, 
as a document of title being in the mortgagee’s bands with the other 
documents of title, remained with him as the owner ; but the defendants 
deny that it so remained with him as evidence of the transaction alleged 
by the plaintiff." 

The Revenue officer was the Deputy Commissioner. The words 
entered in the register, and endorsed on the grants, and all the facts of the 
case, are stated in their Lordships’ judgment. 

The principal issue was the following: “ Was the transfer of Kador 
Moideen‘s land to John Nepean on the 3rd June 1871, which was registered 
and accompanied by possession, an absolute transfer, or was it a 


mortgage ? " 

The District Judge, to decide this, considered whether he must confine 
himself to the entry in the waste lands register, and the three grants only, 
or whether be was at liberty to look at all the surrounding circumstances, 
the mortgage of 1870, the joint petition [885] and other documents, 
and the conduct of the parties. He proceeded upon evidence given of all 
the above. He found that the transfer of 3rd June 1871 was not a transfM 
by way of sale, but that there was a contract between the parties, which 
was a usufructuary mortgage ; and he decided that the plaintiff had a 
of redemption, limited only by art. 148 of the second sched^e of the 
Limitation Act, 1877, fixing sixty years as the limit of time. 
directed that accounts be taken of all the rents and profits « 

defendants, or their predecessor in title, since the 3rd June 1871, o 
debts due to them from the plaintiff, of all money expended by t 
paying Government dues on these lands, and in managing and iroprovi 


them, and of the value of all improvements. , 

On an appeal by the defendants this decision was reverse . 
Commissioner was of opinion that oral evidence to alter, vary, or con 
the written evidence was inadmissible. The written evidence j lu 

ed in the joint petition, in the endorsements on the deeds of gran • 
the entries in the register. If this was all the admissible 
was of opinion that it was all that was legally before the Court, 
he added, be no reasonable doubt that the transaction was a 
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application was for a substitution of names ; the entry in the register and 1894 

the endorsements on the documents of grant described what was trans- Ju»b9» 

ownership, - and John Nepean was described as the “new 

holder. This judgment was affirmed by the Judicial Commissioner. 

who was also of opinion that the oral evidence taken by the District Judge COUNCIL, 
was inadmissible. 

It was true, he considered, that all the terms of the contract had m n 

: and. had s. 91 of the Indian Evidence Act. o, , a qb« 
1872, dealt only with contracts, it might have been open to the appellant TpRHaaa 
to prove that there were other terms and what those were, but that section ImS; i. ” 
dealt also with grants and other dispositions of property and as.^ AVp Aj 
m bis opinion, the endorsements on the original grants were clear 
grants or dispositions of property, so it followed that parol evidence 
was not admissible to affect them. With regard to the entry made 
on the 3rd June 1871 in the register, bis judgment was that, if the 
conduct of the parties had shown that it was their intention to 
[886J treat the transaction as a mortgage and not as a sale, oral evidence 
of the terms of the mortgage would not be excluded. But it was clear to 
the Court that whatever the appellant’s view might have been when he 
signed the endorsements on the grants. Nepean knew their effect perfectly 
well, and never for a moment intended to occupy the position of a mort- 
gagee. The plaintiff's appeal was dismissed, and the decree of the Com- 
missioner dismissing the suit was affirmed. 

On this appeal, — 


The Solicitor-General (Sir John Bighj, Q C.) Mr. J.H. A. Branson, 
and Mr. G. J. Turner, for the appellant, argued that the appellate Courts 
were wrong in holding that oral evidence was inadmissible to show that 
the transaction in question was a mortgage and not a sale. The orounds* 
on which they had reversed the finding of the first Court, which was 
that, on the facts, the contract of mortgage bad beon entered in- 
to. ware insufficient. The decision of the first Court should have been 
upheld. It was a fact that could not be disputed that the entry 
in the register, and the endorsements on the grants of the allotted lands 
did not contain all the terms of the agreement! Those terms had to be 
fcBbertained. That being the case, the decision of the Judicial Oommis- 
sibner, who referred to sa. 91 and 92 of the Indian Evidence Act excluding 
oral evidence of any agreement, or statement, for the purpose of adding to 
the written terms, was the result of a misapprehension. Any fact might 
be proved which showed in what manner the language of a document was 
related to existing facts— a proviso upon s. 92. On the other hand the 
evidence had been rightly received by the Court of first instance. ’ and 
rightly understood. That Court had arrive! at the actual state of things 

Boththe appellate Courts had erred as to the reception of evidence and 

the Judicial Commissioner had been wrong in holding that the entry m 
the register and the endorsement on the documents constituted an 
Absolute conveyance la proprietary right to John Nepean. The word 
o^ership did not import absolnte ownership, but represented a 
right of property consistent with the arrangement between the parties to 
the transfer. Theevidence showed that the transfer [887] effected was 
nothing more than a further development of the prior Mortgage by giving 
A usufructuary possession. There was no sale outright ; but the mortgagf 
wasalteredintooneofaposseasary character for the protection of the 
mortgagee, when be should have made further advances, and to enable 

1223 


1894 

JUNB 9. 

Privy 

Council. 

21 C. 882 

(P.c.) = 

21 l.A. 96 = 
L.B.R. (1893 
1800) 95 = 
6 Sar. P.C.J 
438. 


21 Cal. 888 Indian decisions, new series [YoL 

him to re-pay himself. As to usufructuary mortgages reference was madff 
to Thumbaswamy Mudelly v. Hossain Rowthen {!). 

Mr. Cozens Eardy, Q. C., Mr. James Fox, and Mr. J. A. D. Heaton, 
for the respondents, contended that the burden of proof, which ^as dis- 
tinotly upon the appellant to show that the transaction was a mortgage 
and nob privia facie it appeared to be) an absolute transfer byway 
of a sale, bad not been discharged by the appellant. The evidence, 
which the respondents did not so much insist upon excluding as in tak- 
ing for what it was worth, was in result in favour of the defence, upon 
the balance of statements conflicting with documents, and in regard 
to the difficulty of trusting the oral testimony. The conclusions of the 
two appellate Courts were right, whether or not some of their reason- 
ing was open to argument. The contention for the respondents mainly 
was that the evidence of the alleged arrangement, to have a usufructuary 
mortgage, had not displaced the documentary proof of there baying been, 
in July 1871, a formal and absolute transfer of ownership. The positions 
taken up must be considered in their order of time ; that the appellanthad 
afterwards impugned the transfer considered by the Bevenue officer to have 
been unqualified went no great way : and conversations alleged to have 
taken place twenty years before were insufficient to outweigh documents 
of title. Several orders passed by the Deputy Commissioner in 1871r 
while the facts were prominently before him, showed that be then refused 
to consider the transaction as anything but an actual transfer of the 
proprietary right. Kader Moideen’s applications, after the transfer bad 
been eflected, were met by a refusal on the part of the officer cognizant of 
the entire transaction to recognize any right of bis to have the sale oanceh 
led, and Kader Moideen, during an interval of many years, ceased to insiefr 
on his supposed right. 

The Solicitor General replied. 


JUDGMENT. 

[888] Their Lordships’ judgment was, afterwards, on the 9th June 
1894, delivered by 

Lord Macnaghten. — The appellant Kader Moideen seeks tn 
redeem certain lands situated in the district of Shwegyin in Loww 
Burma which the respondents, deriving title from one John Nepean who 
died in 1883, claim to hold free from any right or equity of redemption^ 
The lands in question were originally waste lands, the property oi 
the Government. In 1866 and 1867 they were sold to Kader Moween 
in three lots under the rules then in force for the sale of wastelands m 
British Burma. On payment of preliminary expenses, and * ^ 

of the purchase-money as required by the rules, each of the twM o 
was conveyed to Kader Moideen “ in full proprietary right,” subject to co 

ditioDS intended to protect the interest of the Government as an nnp 

vendor. In 1871, at the joint request of Kader Moideen and John 
the property was transferred into Nepean’s name in the 
books, and thenceforth he was recognized as owner and f. f 

The question is: What was the real meaning of, this f^aosac 
Was ib an absolute sale or a transfer by way of 
question is one of some difficulty depending upon the constrnction o 
ments, not wholly unambiguous, and upon a consideration of al ^ ^ 
rounding circumstanoes. Very little light is thrown upon the r ^ 


(1) 1 M. 1 = 2 1. A. 241. 
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by what has occurred aiDce, or by the oral evidence on the one side, or 1894 
on the other, which, to say the least, does not merit implicit confidence. June 9. 

The Judge of first iuetanoe, the District Judge of Shwogvin, decided in ' 

favour of Kader Moideen. His decision was reversed on appeal by the PRIW 
Commissioner of the Tenasserim Division. The Commissioner's judg- CoUNOIli. 

ment was affirmed by the Judicial Commissioner of Lower Burma, from 

whose Court the present appeal is brought. ® 

The waste land rules, to which reference has been made, were a 
collection of regulations authenticated by the signature of the Officiat- 
ing Secretary to the Chief Commissioner of British Burma and 
published by the Government of India (Foreign Department) under 
date 30th of June 1863. All unassessed waste lands, not subject® 
to any private rights of proprietorship 1889] or exclusive occupancy, 
were to be available for purchase in lots not exceeding 5,000 acres. 

But the same person might apply for two or more lots. Applications 
for purchase were to bo entered in a register. There was to be a 
rough survey, and then, if the application was found to be in order, the 
land applied for was to be advertised for sale by auction at an uv^set 
price on a day named in the advertisement. Government sales were to 
be held quarterly. Sales were to be entered in a register in a prescribed 
form, containing separate columns for all necessary particulars, the last 
column No. 15 being headed : “ Remarks in which are to be entered all 
transfers subsequent to the sale and the names of the persons to whom 
transferred.” Rule 12 provided that, on payment of one-tenth of the 
purchase money and of all expenses of survey, demarcation, advertisement 
and sale, the purchaser should " receive a deed in the Form D annexed 
signed by the Deputy Commiesioner, conveying to him the lot in full 
hereditary and transferable proprietary right free for ever from all demands 
on account of land revenue.” The 18th rule provided that the 
purchaser might pay the whole of the purchase money when the lot was 
sold, or if he chose he might pay a portion, not being less than 10 per 
cent, at the time of the sale, and the remainder in inslalments at any 
future time “not being more than ten years from the date of sale.” In 
the latter case simple interest at the rate of 10 percent, per year was to 
be charged on the unpaid portion of the purchase money, and the whole 
lot was to “ remain hypothecated as security for the full discharge of the 
amount, including principal and interest, and be liable to sale by order of 
^e Deputy Commissioner, if the said amount be not paid within the sti- 
plated period.” Interest on unpaid purchase money was to be payable 
on the 15th of May in each year. 

Form D — the prescribed form of conveyance — so far as material is as 
follows : — 

“ Know all men by these presents that the Chief Commissioner of 
British Burma has conferred on his heirs executors 

administrators and assigns the grant of a tract of land measuring British 
Statute acres situated in to be holden by him in 

full proprietary rights subject to the following conditions : — 

“I. The purchase money for this grant is Rs. of which Rs. 
have been already paid. On the if the entire purchase money 

[890J has not been paid up interest at 10 per cent, per annum will be 
charged on the balance and thereafter until the entire purchase money be 
paid up such interest will be chargeable on all unpaid arrears of the pur- 
chase money and all payooents by the grantee shall be first carried to the 
credit of any outstanding arroar of interest due on such purchase money. 
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II. Arrears of interest shall be treated in the same manner as ar- 
rears of land revenue, and be subject to the same measures of realization. 

" III. No transfer of proprietary right, or transfer of interest, or crea- 
tion of new interest in the grant beyond a lease of three years, will be re- 
cognized by the Civil Courts or the Revenue OfScera of Government, unless 
duly registered in the office of the Deputy Commissioner of the District in 
which the grant is situated. 

IX. On the payment of the purchase money in full with all arrears 
of interest the grant will belong to the grantee free for ever from all 
demand for land revenue.” 

It may be observed in passing that in Form D no period is limited for 
the payment of the balance of the purchase money. On the other hand 
no provision is to be found in the rules corresponding with Condition III 
in Form D. Nor is there anything in the rules purporting to give the force 
and efficacy of a conveyance to an entry in the register of sales of waste 
lands. 


The three grants in favour of Kader Moideen were all in the pre- 
scribed form. The total quantity of land in the grants was about 4,524 
acres. The aggregate amount of purchase money was Rs.' 7,158-13-7. 
The amount paid up was Rs. 768-9-11. The annual amount of interest 
payable on the balance was Rs. 639-0-5. 

Kader Moideen had not sufficient means to turn these waste lands to 
a profitable account. Nor could he afford to pay the nurchase money in 
full and wait until the lands rose in value witl) the general improvement 
of the country under British rule. He was a poor man at the time, and 
such attempts as be made to develop the property were not remunerative. 
He brought a number of people upon the land who were to pay no rent for 
three or four years. They were collected in settlements which are digni- 
fied by the style of villages and hamlets. The settlers received a little 
money and some rice and perhaps a few buffaloes. They made some 
clearances round the settlements. But the uodertaking did not prosper. 
Many of the settlers left ; their places were not filled by others, and lands 
which had been reclaimed became jungle again. 

[891j In his difficulties Kader Moideen bad recourse to Mr. John 
Nepean, a prosperous money-lender in Shwegyin, and obtained accom- 
modation from him apparently on the usual terms and with the usual result. 
It was contended by the learned counsel for the respondents that the 
money paid to the Government for interest while the lands stood in Kader 
Moideen’s name was supplied by Nepean. Very probably that 
The contention is certainly correct as regards the payments made in 1869 
and 1870. , 

On tbe6bh of June 1870 Kader Moideen assigned his interest 
lands in question to Nepean by way of mortgage to secure ^ 

Kader Moideen acknowledged to have received that day in cash, 
bound himself on or before the expiration of ten months to repay the oa 
with interest at the rate of 3 per cent, per month, the principal and 
being payable in a lump sum. In default Nepean t 

sell, and Kader Moideen undertook to make good any deficiency, 
the sum secured Rs. 639-0-5 were paid to Government ^ 
interest. The balance all but a few rupees ®o°si 9 ted of old de 
arrears of interest. The mortgage is in English, a language w ic 
Moideen did not understand. It is referred to as Exhibit F. 
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fcA *‘*“® approached for paymonti of interest 

to the Government. Kader Moideen was at his wit's ends for money. 

^ he had been put into jail for n<^n-payment of some 

released on proof of his inability 
to pay. Nepean refused to lend him anything more, and he had neither 
oasQ Dor oreaib. 

#-u ^ Kader Moideen presented a petition in 

the Court of the Deputy Commissioner of Shwegyin setting forth the 
Government grants, and alleging that he had given buffaloes and food to 
poor people to clear the land. Then be complained that the people on the ^ 
land bad been interfered with, and that he had lost a large amount of 
money, and ho prayed the Court to make an inquiry according to the law * 
ftDd pass such ordsr as th© Cour6 might think prop6r. 

On the following day, the 13bh of May. Kader Moideen presented 
another petition complaining that his petition of the 12bh of May had 
been rejected, and suggesting that if no inquiry [892] were ma'de on 
that petition no benefit would be derived for the monies which had 
Men paid by him, ” and adding that he thought that no benefit would be 
derived if he paid the money due for the present year, " and therefore 
he prayed that, if the Government did not wish to settle the matter in 
respect of the land, monies which had already been paid by him might be 
refunded to him and the land taken possession of. 

It was suggested, and it seems not improbable, that these applica- 
tions were made merely with the view of procuring some indulgence from 
Government. 


On this petition the Deputy Commissioner Major Duff passed an 
order stating that he declined to go into vague general complaints, but 
adding if petitioner wishes to give up the land let him state exactly the 
terms on which he will relinquish it, and he will meet with every encour- 
agement free [? from mej." 

Nepean came to hear of these applications, and naturally be was 
alarmed for his security. So he presented a petition which, after stating 
that he had a lien on the three grants, and that he had heard of Kader 
Moideen’s application, proceeded as follows; — 

Your petitioner begs that the waste land rules referred to in the 

grant (s. 2) now in bis possession may be carried out and orders issued 
accordingly. 

“That if Kader Moideen be unable to pay the interest due to 
Government, your petitioner may be allowed to occupy bis place in the 
matter after the above rules have been carried out. 

“That your petitioner is ready to produce these three grants and 
the mortgage bond held by him to prove his claim.” 

The order passed was : — 


The time given for payment has not yet expired, and in such cases 
a little grace is always allowed, so that at present I am unable to pass 
any definite order in the matter. 

“ A. G, Duff, 

“ 15th Mav 1871.” 

On the 20th o£ May 1871 before the Depnty Commiseioner a report 
was read etatmg that Kader Moideen had failed to pay Bs. 639-0-5 dne 
on the 16th of May. The matter was ordered to stand over till the 25th ♦ 
but as regar^ Nepean a application an order was made that notice should 
be issued teOiim to appear on the 23rd. if be should think fit, and show 
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cause why bis claim [893] to intervene should not be rejected under a. 3 
of the grant. 

Nepean appeared on the 23rd and presented another petition alleging 
that a transfer of interest had been created by the mortgage of the 6th of 
June 1870, and the deposit of the three grants, and after protesting against 
Kader Moideen allowing the Governtnenb to resume the land before satis- 
fying his claim, he stated that, in the event of the Government nob being 
able to recover their dues on the land from Kader Moideen, be would ba 
willing to make good the amount, so that the Government would ba no 
loser by the transfer. 

The Deputy Commissioner having heard Nepean on the subject rejeob- 
ed bis application and deferred the case as against Kader Moideen till 
the 26th. 

On the 26bh of May it was ordered that notice be served on Kader 
Moideen conformably with s. 1, Rule 46 of the Revenue Rules that, 
in default of payment within the time therein specihed, the land would be 
liable to be sold. 

So far Kader Moideen and Nepean bad been working separately each 
for his own interest. The next thing is that they come before the Court 
with a concerted aoplication. On the 29bh of May they present a petition 
in Burmese, of which the Judge of first instance gives the following trans- 
lation certified by him to be correct : — 

“In the Court of the Deputy Commissioner, Shwegyin. 

“ The joint petition of Kader Moideen, land owner, and Mr. Nepean,—' 

“ Humbly sheweth. 

“ 1. — That whereas Mr. Nepean desires to transfer to his own name 
from the name of Kader Moideen the land comprised in three grants that 
have been made to Kader Moideen, Kader Moideen consents to the name 
being changed. 

“2. — That Mr. Nepean for his part will pay now the price due for 
these lands, together with Rs. 639-0-5 interest due, if the three grants 
owned by Kader Moideen are transferred to the name of Mr. Nepean. 

Wherefore we have both come to an agreement, and pray that the 
three grants be transferred from Kader Moideen’s name to Mr* Nepean s. 

“ Signature of 

“ Kader Moideen, 

“ 29bh May 1871. “ J. Nepean." 

[894] The order on the petition was — , 

“ The matter requires consideration ; a definite order will be passe 

to-morrow. 

" A. G. Duff. 

“ 29bh May 1871. " 


On the next day the following order was passed : — 

“ Rangoon, the 30bh May 1871- 

Kader Moideen, Mr. Neoean, both present. 

Read petition of Kader Moideen and Mr. Nepean requesting a 

lands in question may be transferred bo the latter * *, 

Court.— As Mr. Nepean is fully aware of the circumstances ot « 

case, and that in taking over the land ha takes with it the 
for what is duo to Governtnenb on it, I see no objeotioi bo 

being made and therefore — 

Order — Transfer to be made as requested. 


A. G. Duff. 
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On the 3rd of Jane Kader Moideen and Nepean again atfeended 
beiore the Deputy Oommiesioner. and the following note in Knglish was 
entered in column 15 of the register of sale of waste lands against each 
lot : — 

Ownership transferred by original purobaser Kader Moideen to John 
Nepean on the third day of June 1871. 

Kadbr Moidkbn, 

(in Native character), 
Original purchaser. 

J. Nepean, 

New bolder. 

Before me, A. G. Duff, Deputy Commissioner.” 

On the same day a memorandum in the same words signed and 
attested iu the same manner was endorsed on each of the three Government 
grants. 

On the 5th of June Nepean paid into the Government Treasury Bupees 
639-0-5 on account of interest and Rs. 3,390-3-8 on account of principal in 
respect of the lands transferred into his name on the 3rd of June. In the 
waste land register this sum was apportioned so as to pay up in full 
the purchase money of two of the lots leaving a balance due on the third. 

On the 12th of June Nepean paid into the Government Treasury 
the sum of Bs. 3,041-5-4, which discharged in full all claims of the 
Government in respect of the property. 

[898] As soon as Kader Moideen reali^sed the fact that the effect of 
the transfer was that be was put on one side altogether he repented of the 
bargain. He presented two petitions to the Court making random allega- 
tions and asking for relief on grounds more or less absurd. The Court 
refused to listen to bim as be had transferred the property. Nepean pre- 
sented a counter-petition and obtained a certificate that the land was 
legally transferred to him. Then Kader Moideen sued for the balance of 
the money expressed to be secured by the mortgage of the 6t.h of June 
1870 which he alleged he bad never received and he applied for leave to 
sue as a pauper. But this application met the fate of the rest. It was 
ultimately rejected on the ground that his statements on cross-examina- 
tion were not satisfactory. 

Baffled at all points, outcast and bankrupt, Kader Moideen went away to 
Toungoo, a place distant about three days’ journey from Shwegyin. There be 
seems to have lived ever since. Lately in the disturbances which followed 
the annexation of Upper Burma be made some money by Government con- 
tracts, and then, as be alleges, ha sent a message to Mrs. Nepean asking her 
to furnish accounts of the rents and nrofits of the lands which be bad trans- 
ferred to her husband. After some little delay a formal application to 
the like effect was made on his behalf. It was refused, and then the pre- 
sent suit was brought against the respondents. 

Among other defences, to which it is not necessary to refer, the 
principal defendants set up that the transfer to Nepean was an absolute 
And unconditional transfer, and that Nepean agreed, in consideration 
thereof, ** to cancel the said mortgage of 1870, to release the plaintiff from 
his oovenant to repay the 3,000 rupees and interest secured thereby and 
other debts, and to pay and indemnify the plaintiff from all liability to 
pay the balance of the purchase money of the said land and interest due 
thereon/’ 


1894 

JUNE 9. 

Privt 

OouNoHi. 

21 0. 882 
(P.O,)- 

21 l.A. 90«i 
L.B.R. (1898- 
1900) 98 m 
6 Bar. P.0(8f 
498. 


1229 


21 Cal. 896 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1894 

June 9. 

Privy 

Council. 

21 C, 882 
(P.C.) = 
21 I. A. 96^ 
L.B.R. (1893 
1900) 98 = 
6 Sar. F.C.J 
453. 


The evidence of the witnesses on behalf of the plaintiff at the trial is 
not worth much attention. No statement by the plaintiff himself can be 
accepted without corroboration. There were witnesses who said they heard 
Nepean tell Kader Moideen that he could redeem the land at any time. One 
of them was a subordinate officer of the Court who remembered drafting the 
[896] joint petition of the 29th of May 1871. Another was a person who 
is described by the principal witness for the defence with some breadth and 
freedom of outline as “an East Indian gentleman of sorts,” but who seems 
to have been neither more nor less than an itinerant hawker of jewellery. 
Another was a person who is now a myook or township officer. The learned 
Judge of first instance gave weight to his evidence on the ground of his 
position and also on the ground of his age. The latter consideration is 
not unimportant having regard to the habits of the people and the teaching 
of their religion. “ His age,” observes the learned Judge, “ is in his favour. 
He is 59, and the older a Burman the more truthful.” Buthowevar respect- 
able these gentlemen may be, and whatever may be their claims to attention, 
it would be dangerotis to rely upon the recollection of witnesses as to con- 
versations which took place twenty years back. 

The principal witness on behalf of the defence was a Mr. Moss who 
claims one-fourth of the property. He was at one time in the police 
force, and is now apparently a certificated a^^vocate. He had married 
a daughter of Nepean and was very intimate with him. Nepean 
always" consulted ” him “about his private affairs” and got his help 
to write petitions.” He wrote the mortgage of the 6th of June 1870— 
a well-drawn instrument, except that one statement in it certainly is not 
quite in accordance with the facts. According to his own account he 
took part in the negotiations which led to the arrangement in question, 
and in his examination in chief he gave a list of the debts from which he 
said Nepean agreed to release Kader Moideen. Much must depend upod 
the view which is to be taken of his evidence. 

Of the judgments which have been pronounced in this case it is 
enough to say that the judgment of the District Judge of Shwegyin is 
a very painstaking and able review of the evidence before the Court. The 
judgments of the other learned Judges seem to be more concerned with 
questions as to the admissibility of evidence than with the facts and 
circumstances of the case. 

The learned counsel for the respondents did nob contend that any 
evidence tending to throw light upon the real meaning of the arrange- 
ment between the parties ought to be excluded ; bub they suggested 
the proper course would be to take the [897] joint petition of the 29bn o 
May 1871, the orders made upon it, the entries io the register of ® 
lands, and the note or memorandum endorsed on each of the three dee s 
of grant, and to consider the effect of those documents by themse ves 
apart from the rest of the evidence ; if the transaction so regarde pre 
sents the appearance of an absolute and unconditional transfer 
said, arises the question whether the rest of the evidence is sufficien o 
displace the prima facie view of the transaction. That was a very 
ble way of putting the case for the respondents, and it was ^ 

much force and ability by Mr. Fox as well as by his learned lea er. 
in their Lordships’ opinion the learned counsel laid too great stress on 
the endorsements upon the deeds of grant, and rather overlooke oe 
of the statements in the joint petition. , 

It may be conceded that if the Court had nothing bub ^ ® ® 
ments before it, the proper inference would be that for some consi era 
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or othei:‘; which was not disolosecl, the property bad been made over to 
Nepean by way of sale. But wbea the joint petitioa, and the orders made 
upon it, are examined it becomes apparent that the entries in the 
register of waste lands were intended merely to give effect to the prayer of 
the petition, and that the endorsements on the deeds of grant are nothing 
more than a record of the arrangement proposed by the parties and 
sanctioned by tbe Deputy Commissioner. The petition asks that the 
lands may be transferred into Nepean's name. But that is not all. It 
purports to proceed upon an arrangement that Nepean shall forthwith pay 
the arrears of interest due to the Government and tbe balance of tbe pur- 
chase money. What is the effect of this arrangement ? If tbe transaction 
were an absolute sale, or even an out and out gift, it would have been 
immaterial to Kader Moideen whether Nepean paid the balance of the 
purchase money or not. On tbe other hand, if the transaction was 
really a transfer by way of security, the condition that the purchase money 
should be paid up at once was some consideration for the transfer and a 
stipulation essential for the complete protection of Kader Moideen. 
When once tbe purchase money was paid in full tbe right of redemption 
would not be liable to be defeated by failure on the part of Nepean 
to fulfil the conditions [898] of the Government grants. It may be sug- 
gested perhaps that Nepean’s undertaking to pay tbe purchase money was 
not a stipulation in favour of Kader Moideen, but merely an offer intended 
to gain the favourable consideration of the Government. But the answer 
is that that is not tbe natural meaning of the language of the petition, 
nor was it so understood by tbe Deputy Commissioner. The Deputy 
Commissioner warned Nepean that in taking over the land be was taking 
with it tbe responsibility for what was due to Government. But he did 
not suggest that Nepean, as between himself and the Government, was 
assuming any greater responsibility. He did not propose to alter the con- 
ditions of the Government grants, or to bind Nepean to pay up the whole 
purchase money at once. In fact he completed the transfer in the waste 
lauds register before Nepean paid anything on account of either principal 
or interest. 

Tbe result, therefore, in their Lordships’ opinion is that on a view 
of the transaction thus limited, it could not have been the intention of 
the parlies that there should be a transfer outright depriving Kader Moi- 
deen of all interest in the property. 

In connection with this part of the case it may be stated that the 
District Judge points out that the Burmese word which would naturally 
be used to describe a transfer out and out, and which Mrs. Nepean, a 
Burmese lady, does use in her evidence to describe the transaction, is not 
found in.the joint petition of tbe 29th of May 1871. It is, said the learned 
Judge, “conspicuously absent.” 

The next question is this : Can any reliance be placed on Mr. Moss’ 
statement that the consideration for the transfer was the cancellation of 
all debts then due from Kader Moideen ? According to Mr. Moss’ story 
there were many interviews between Kader Moideen and Nepean in con- 
nection with the matter, and tbe final bargain was made in his presence 
on the evening of the 28bh May. His account of it is as follows : — 

“Mr. Nepean said the land must be made over to him entirely and no 
other rights allowed. It was further agreed that upon the land being 
entirely made over all debts due from Kader Moideen to Nepean should 
be cancelled. It became late when the interview ended — it took place in 
Mr. Nepean’s house — [8991 the bargain was that they should present a 
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petition next day. The debts referred to were the money due on Exhibit P 
aod also on some promissory notes Sxbibits 1, 2, 3, 4, 5, and 17.** 

That account has an air of precision, but it is a careless statement at 
best. On cross examination Mr. Moss admitted that on one of the notes, 
Exhibit 1, (which was the largest in amount and only Rs. 100 short of all 
the rest put together) there was endorsed a memorandum, dated the 
6th of June 1870, showing that that document did not at the time of 
the alleged bargain represent an existing liability on the part of Kader 
Moideen. It bad been merged in the mortgage security of the 6th of 
June 1870. When he give his evidence in chief Mr. Moss must have 
been either aware or ignorant of this indorsement. If he was aware 
of it his evidence was intentionally misleading. If he was ignorant of 
it bis recollection of the arrangement between Kader Moideen and Nepean 
is obviously not entirely trustworthy. Of the other documents (Exhibits 
2, 3, 4, 5 and 17) two purport to be given to Mr. Nepean ; .the other 
three, in which the interest is at a higher rate, amounting in one inst* 
ance to 108 per cent, per annum, purport to be given to both Mr. and 
Mrs. Nepean. Now it is not a little startling to find that Exhibit 
F and all these documents were retained by Mr. Nepean until his 
death without anything to show that they had been cancelled by the 
arrangement of May 1871. It was said truly, that Kader Moideen, who 
by the way was never worth suing during Nepean’s life, was never sued 
upon any one of them. But that does not destroy or affect the icferenoe 
to be drawn from their retentioo. Why should they have been retained? 
It was contrary to Nepean’s practice. Mr. Moss admits that when 
documents were cancelled his practice was to return them.” It was 
suggested that Nepean was justified in retaining Exhibit P as a 
document of title relating to the lands made over to him. That may be 
an excuse for retaining it, but it is no excuse for retaining it unoan* 
celled. No such excuse, however, applies to the case^ of the other 
exhibits. It was said that it was not wrong on the part of Nepsan to keep 
these documents if he did not mean to sue upon them ; but if Nepean had 
died before they were statute barred, and Kader Moideen had been then 
[900] worth suing, and had been sued, be would have had probably 
no defence to an action by Nepean's legal representatives, and certai y 
none to an action by Mrs. Nepean. Then there was another exouM. 
It was said that Kader Moideen was a troublesome person, as indeed e 
seems to have been, and that Mr. Nepean was justified in not perforamg 
to the full his part of the bargain until Kader Moideen execute an 
absolute conveyance of the pronerty in his favour ; but Nepean never se 
this case up in bis lifetime. His case was that the transfer 
the Government books and recorded in the endorsements on the efl 9 
of grant was sufficient and complete, and that nothing more was requir » 
and, if Mr. Moss is to be believed, Nepean never asked for 
more. “ I don’t know,” he says, “ of any efforts being made a 
transfer in 1871 to get Kader Moideen to sign a regular conveyance 

the land.” . 

If matters stood there, and there were nothing more m 
inference from the retention of the documents in ques 
be very strong ; but it seems to be irresistible when the oircum 
connected with one of these documents (Exhibit 5) are u- a 

Exhibits purports to be dated the 25th of 
security for a loan of Rs. 300. It is not merely a hnnaem 

Kader Moideen personally, but it is also a mortgage o 
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Shwegvin fco sooure tho sum borrowed wibh interest at 3 per oont. per 
month. This house was not situated on any part of the lands comprised 
in the Qoveroment grants. So Mr. Nepean could uot have had the exouse 
for retaining it, which it is alleged he had for retaining Ex. F. If Mr. Moss’ 
statement is oorreot, the house ought to have been released, and the 
mortgage itself handed baok to Kader Moideen when the lands were trans- 
ferred to Nepean. Now the subsequent dealings with this bouse oan be tra- 
ced in the record. When Kader Moideen applied for leave to sue as a pau- 
per in September 1871 be had to hie a list of property belonging to him and 
to account for it. In that list is to be found this entry (p. 76, Ex. V.) “a 
house mortgaged to Mr. Nepean. It is now under attachment." Upon this 
list be was examined before the Sikke or subordinate officer. In bis 
deposition (p. 104, 1, 11) he said: *' I have never paid money[901] as 
interest on the money for which I mortgaged my bouse to the defendant 
as shown in the list bled by me." His object of 0001*86 at that time was 
to show that he had no beneficial interest in the bouse by reason of the 
charge upon it in favour of Nepean. It does not appear whether Nepean 
was present at that examination or not ; but he certainly was present at the 
cross-examination of Kader Moideen upon this deposition (p. 95) when 
the proceedings were removed to the Court of the Deputy Commissioner. 
It is not a little remarkable that Kader Moideen was asked no questions 
about this house. That it was still in mortgage to Mr. Nepean and under 
attachment seems to have been common ground. If the tru&h had been 
that the mortgage was cancelled, and that Kader Moideen was the unen- 
cumbered owner, there would have been an answer at once to bis applica- 
tion for leave to sue as a pauper. Then it is stated in Kader Moideen's 
evidence in this suit, and not contradicted by Mr. Moss, that the house 
was actually sold under the attachment, that it came into Mr. Moss’ 
possession, and that Kader Moideen was turned out. Mr. Moss’ scatement 
is, therefore, disproved in the only instance in which it was possible to 
test its accuracy, and, consequently, their Lordships have no hesitation in 
rejecting it entirely. 

The probabilities of the case remain to be considered. From tbe 
evidence before the Court it is easy to see what manner of man Kader 
Moideen was, and what was the exact position of the parties at the time 
the arrangement was made. Kadar Moideen had slaked his all upon this 
property. He seems to have spent upon it everything be had and every- 
thing he could borrow. It was the only thing he had to look to. He 
evidently fancied that it was of great value. That it was of some value 
is plain from the Deputy Commissioner’s reply to his petition of the 13bh of 
May 1871, and plainer still from Nepean’s own conduct. Kader Moideen 
clung to the property desperately. He was a reckless and unscrupulous 
man and certainly bad no consideration for his chief creditor. It is incon- 
ceivable that he should have consented to give the land to Nepean without 
stipulating for some benefit for himself. He was under no personal 
liability to tbe Government. The only remedy the Government 
had was against tbe land. As regards his debts to Nepean he was 
[902] secure in bis impeouniosity. To such a man as he was a release 
from debts, which be could not possibly pay, and for which in all proba- 
bility he would never be troubled, was no benefit at all. Mr. Nepean was 
quite at bis mercy. He had simply to do nothing, and tbe land would be 
forfeited, and Mr. Nepean’s chance of saving anything from the wreck 
would be gone. On the other band it was well worth Nepean’s while to 
give something to get the land into bis own hands. He thought so too. 
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There is a significant passage in Mr. Moss’ evidence. In the course 
of the negotiation which led to the final arrangement the position which 
Nepean took up according to Mr. Moss was not that he had advanced as 
much as the land was worth, and that bo would not throw good money 
after bad. His refusal to give any further assistance was based on the 
precarious nature of the title. What he said to Kader Moideen accord- 
ing bo Mr. Moss was. " I refuse altogether to advance you more 
monev, because I find you have not gob a full title to the land, 
Mr. Moss it seems and Mr. Nepean had been studying the waste 
land rules together, and they wore alarmed by the provision m Rule 18 as 
to hypothocabion. No wondor Mr. Nepoan was puzzled by the word. He 
was not a good English scholar.” Labor on Mr. Moss adds ; Mr. Nepean 
did not understand written English fully, and that is an mstanoe. 
Mr. Moss who referred to books “ in connection with this transfer of land 
came to the conclusion that the title was nob secure so long as any part 
of the purchase money remained due to the Government. , 

It must be added that “ it is indeed a common custom m Burma when- 
land is mortgaged, even when only for a short term of years, to transfer 
it into the name of the mortgagee in the revenue registers. bo says the 
District Judge, and the statement was nob controverted. 

Under these circumstances the arrangement that would naturally 
suggest itself would be that Nopoan should pay up all that was due to, 
Governmont for principal and interest, and hold the land in his own name, 
to recoup himself for everything be had advanced and for all he might 
have to spend in .order to make the land profitable. Kader Moideen would 
be flattered with the hope of redeeming the land some day. Such a 
or dream would be [903] likely to take the fancy of such a man as Kader 

Moideen. And no doubt it> would seem to Nepean at 

was making an empty concebSlOP. and that nothing more would be heard 

of Kader Moideen after he was onCP dispossessed. , . . . v.Aexr 

It was said in the course of the tegument that ^ teision m Kade 

Moideen-s favour would involve an imp^itation of fraud upon a dead man. 

and that seems to have been the view of >*^6 Und from^ 

observed that Nepean never asserted that had bought the „ 

I^der Moideen. Kader Moideen had “ abandoned it. If 

transferred” to him. But there was no suggfilpfcion of a , nnonto 

was not set up until after his death-nor he ever called upon to 

allow Kader Moideen to redeem. It is not by ^ny m^ns clear that de 

would have resisted a suit for redemption if sucb\ suit had bee g 

in his lifetime. V the 

As regards the ternrs of redemption Kader ‘“a 

land was to be re-transferred to him when he repP^ ^ 
all Nepean paid on account of the land to Governi™ * . , jt 

interest was to be 10 per cent, and to be compound nterest.^^lt 

was said there was no proof in support of these sUteme° 
they rested on Kader Moideen’s word alone. V" .. having 
they are statements in some degree against his. not 

regard to the rate of interest payable bo Governrf'®ii®' " 
improbable that such an arrangement should have be 
to be redemption the terms are certainly nob u 


not 

n made. If there 
iravourable to tfi® 

^held to them. As 


Dersons in possession, and Kader Aloideen must be 
egards moneys laid out in improvements the dePree al^ , couseiib'- 
lave DO interest. On the application of the defendant^ ' .ButL- 


)f the plaintiff the decree was varied so as to give sim 
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the rate of interest was not specified. The rate of interest will be the 
same as the rate of intorost on the moneys paid to the Government. 
Probably the decree as it stands would bo so consbruod. But in order to 
prevent any possible misundorstauding tbo dooroo will bo varied by 
leaving out the word“ interest “ in paragraph 2 and inserting '* simple 
interest at the rate of 10 per ounb per annum.” 

In tbo rosult their Lordships will humbly advisr^o Her Majesty [904] 
that the judgmontot the Judicial Commissiooor and thu judgment of tho 
Oommissionor of tho Tonassorim Division should bo roversod and tho 
deoision of the District Judge resborod with tho variation above men- 
tioned. 

Thu respondents must pay tho costs of this appeal and tho costs in 
the throe Courts below. 

Aijpcal alloiocil. 

Solicitors for the appellant : Messrs. Latlcy it Hart, 

Solioitor for the respondents : Mr. B. R. Heaton. 
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ORIGINAL CIVIL. 
Before Mr. Justice Sale. 


KHETTERPAL SRITIRUTNO V. KHBLaL KRISTO BHUTTACHARJEE 

AND BY REVIVOR 

KALLY CaURN BhUTTACHAR-JEE AND OTHERS V. DURGA CuURN 

Bhuttacharjee and others, and 

In the matter of Suit 334 op 1889. 

Sristidhur Couch v. Kally Churn Bhuttacharjee 

AND others.* [14bh May, 1894.] 

Civil procedure Code {Act XIV of 1084), s. 229 — Gos<s of partition charged under 
that section on\$hare$ of parties ta partition suit — Mortgage by one sharer of undivid- 
ed shares — Liability for costs o f partition of mortgagee not party to partition suit ~~ 
Application in suii by person not party to suit — Remedy bij supplemental suit — 
procedure. 

E.S. And K.B. were joint owners of certain properties. In 188G, iC.S. mort 
bis undivided share to S.C., in consideration of a loan advanced by S.O 
to him In 1887 K.S. brought a suit, to which S.C. was not made a party 
against E'.B. for partition, and, ou 27th April 1888, obtained a decree undei 
which a commission of partition was issued, in tbeoourse of the suit both K.S 
• and E.B. died. K.B. on ‘2dd September 1888 and K.S. on 30th March 1892 
and by orders of Court their sous were put on the record in place of tbeir-respec 
tive fathers. The return to the commission of partition was. m&d.e on 24th 
February 1892, and on 20th July 1893 an order was made confirming the returp . 
and. under s. 222 of the Civil Procedure Code, charging the coats of suit and 
o'f the commission of partition to the shares of the plaintiffs and defendants 
respectively, in the suit. Meanwhile in July 1889 S.C. brought a suit on 
bis mortgage and obtained a decree, dated 5tb August 1689, for an aocoun.t 
and sale, aod in that suit a final order for sale wae made [OOSJ on 5tb January ■ 
.1891, which however was only filed on 19th August 1893. Under that order the 
property was advertised for sale, the return to'tbe commiseion of partition being 
set out in the abstract of title as pact of the title^ and the property to be sold 
being described as a divided moiety. In an application, made both in the parti* 

- tioo and mortgage suits, by the defendants in the partition suit, for an 
order for sale of a portion of their share of the property in order to pay the costs 


* Application in Original Oivil Baits Nos. 217 of 1887 and 834 589. 
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of Iho sail :iad of Ibe pa^rtition and other debts and liabilities for which (hey 
were liable, Iteld, that the mortgagee having bad the benefit of the partition, 
and baviug rvccopted and approved oi it as part of his title, as shown by the 
proceedings for sale, was, though not a party to the partition suit, bound by the 
equities attaebiug to the mortgagud property as incidents of the partition. He 
was therefore liable in respect of a proportionate share of the charge foe costs of 
the partition created by the order of Court mado in that suit under s. 222 of the 
Civil Procedure Code, and such proportionate share of those costs should be 
deducted iu priority out of the proceeds of the sale of the mortgaged property. 

The defendants in the partition suit, however, not being parties to the mort- 
gage suit, such an order cculd uot be properly made at their instance, but they 
should enforce the charge for costs against the mortgagee by supplemental suit, 
and the Court stayed the sale of the property for a reascoable time to give the 
parties an opportunity of moving fur stay of the sale in auy such suit as might 
be instituted. 

[R,. 34 0. 878 = 5 G.L.J. 612 ; 60 P.L.R. 1903 ] 

This was an application by Durga Churn Bhuttacharjee and Uma 
Churn Bhuttacharjee, two of the defendants in a revived partition suit 
No. 217 of 1887, ic which a decree for partition had been made, and a 
commission of partition issued, that the Registrar might beat liberty to 
sell certain property and pay thereout their debts and liabilities, and the 
costs of the suit, and of the commission of partition. 

The petition stated that by a decree made by the High Court on 
27th April 1888 in a suit (217 of 1887) brought by Khetterpal Sritirutno 
against Khelal Kristo Bhuttacharjee, the plaintiff and defendant were 
declared to be jointly entitled to-certain property in equal shares, and 
it was ordered that the property should be partitioned between them, 
and that a commission of partition should issue, and accounts and 
enquiries were directed to be taken : (1) on account of the rents and 
profits of the property which may have come into the hands of the 
parties respectively or to other persons by their order or for their use ; 
(2) an enquiry as to what were the valid and subsisting debts owing by 
[906] the joint family ; and (3) how such debts were to be provided for ; 
that by the said decroo it was also ordered and decreed that the parties 
should pay their own costs of the suit up to and including the decree to be 
taxed by the taxing officer of the Court as between attorney and client on 
scale No. 2, and that tho expenses of the commission of partition should 
be borne by tho parties in proportion to the value of their respective 
shares ; that on 2nd September 1888 Khelal Kristo Bhuttacharjee died, 
and his five sons (two of whom, the petitioners Durga Churn Bhutta* 
charjee and Uma Churn Bhuttacharjee, wore adults, and the three others 
Gouri Churn Bhuttacharjee, Bbabaoi Churn Bhuttacharjee, and Umbica 
Churn Bhuttachaiioo wore minors under 18 years of age), were by an 
order of Court, dated 28th February 1889, put on the record as defendaiitB 
in the place of their father; and they duly entered appearance m e 
revived suit, and by an order of Court, dated 26th July 1889, . 

Mocker jee was appointed guardian ad litem of the nninor defendants, ft 
in pursuance of the decree of 27th April 1888 a commission of partiWM wa 
issued to the Registrar of the Court to make the partition as directed by tne 
decree ; that on 30th March 1892, pending the proceedings for partitio 
before the said Commissioner, the plaintiff Khetterpal ' 

leaving six SODS his heirs and representatives; that on 24t ® 

1892 the Commissioner made his return to the commission o^ 4 

whereby he allotted to the plaintiff a moiety of the properties IJ* aBO 
the remaining moiety to the substituted defendant8"4n ’ I 

10th May 1892 by order of Court the suit was revived and the names 
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the sons of tlio plaintiff, namelv, Kally Ohurn Bhuttaoharjeo, Tara Churn 1894 
Bhuttaoharjao, Bhoirah Chunder Bhutbaoharjee, Bo^ola Churn Bhutta* May M. 
oharjeo, Tripura Churn Bliutbacharjoo, and Matungee Churn Bhutta* 
obarjod (the last of whom wa^ a minor, for whom liis hrotlier Kally 
Ohurn was appointed next friend) were put on the record of the suit in the Civil. 
place of their father Khetderpal Sritirutuo : that on 20bh July 1893, the 
Court, on the suit coming on for hearing for further direction, confirmed 
the return of the Commissioner, ordered that the parties should be put into 
possession of their allotments under the partition, and that the costs of all 
parties of the suit and oommissiou of partition should [9071 form a obarge 
on the respective shares allotted by the return to the commission of parti- 
tion ; that the costs (together with debts and liabilities duo by the estate of 
Khelal Kristo Bhuttacharjoe) amounted to a sum which tlie petitioners had 
no means of paying except by sale of a portion of the property allotted to 
them and the other defendants on tlio partition : that the sliare of the 
plaintiffs in the joint properties, was, before the institution of the parti- 
tion suit, mortgaged to one Sristidhur Couch, who on 5th August 1889 
had obtained a decree in a suit (334 of 1889) brought on his mortgage, 
and under an order of the 5th January 1891 had caused the property to 
be advertized for sale on 31st March 1894 ; and that the mortgagee had 
obtained a material benefit from the partition, inasmuch as his mortgagor’s 
interest was now decided and ascertained. 

The petitioners asked, therefore, for an order that the Registrar 
should be at liberty to sell so much of the properties allotted to them and 
the minor defendants as miglib be necessary for payment of the costs of the 
suit and oommissiou of partition and the debts and liabilities of the 
defendants, and out of the proceeds nay such costs and debts and 
liabilities, and also out of the proceeds of sale in suit No. 334 of 1889, in 
which Sristidhur Couch was plaintiff, and Kally Churn Bhuttacharjee 
and others were defendants, pay the proportionate share of the costs of 
the commission of partition payable by the plaintiffs to the petitioners 
and the minor defendants in the suit. 

From an affidavit filed on behalf of Sristidhur Couch, the plaintiff 
in suit No. 334 of 1889, it aopeared that the plaintiff Khetterpal Sritirutno 
bad mortgaged to him on 11th January 1886 his undivided half share 
in the property, the subject of the partition suit, for Rs. 15,000 with 
interest at 10 per cent. ; that, on default being made in the payment of 
the amount, suit No. 334 of 1889 was instituted in 1889 against 
Khetterpal Sritirutno on the mortgage, and on 5th August 1889 Sristi- 
dhur Couch obtained a decree in that suit, under which the sum of 
Rs. 22,000 odd was found on the report of the Registrar, which was 
duly confirmed by the Court, to be due to him, and a day was fixed 
for the payment by the defendant of the sum due ; but default was 
made in payment, and Sristidhur Couch obtained [9083 an order, dated 
5th January 1891, for sale of the property: that after the death of 
Khetterpal Sritirutno ths suit was revived against his sons who were sub- 
stituted for tbeir father as parties defendants on the record; and that under 
the order of the 5th January 1891 the property had been advertized for 
sale on 31st March 1894, on behalf of Sristidhur Couch. It was therefore 
submitted that there were no grounds for the application. 

Mr. B. Mitter, for the applicants. 

Mr. T. A. Apear, for the minor defendants in suit 217 of 1887. 

Mr. Okuckerbutty, for the plaintiffs in suit 217 of 1887. 

Mr. Sinha, for the mortgagee (plaintiff in suit 334 of 1889). 
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ORDER. 

Sale, T.— Thi*? application is free from doubt except so far as it seeks 
to affect the plaintitT in the mortgage suit. 

The facts are briefly as follows : Khetterpal Sritirutno and Khelal 
Kristo Bhuttacharjee were joint owners of certain properties. 

On the llbh of January 1886 Khetterpal Sritirutno executed a mort- 
gage of his undivided share in most of these properties in favour of 
Sristidhur Cou{ h to secure the repayment of a loan obtained from 
him, In 1887 Khetterpal brought this suit against his co-owner foran 
account and partition and obtained a decree, dated 27th April 1888. under 
which a commission of partition was issued. The Commissioner’s return 
is dated 24th February 1892. 

In tbo course of the proceedings both the original plaintiff and the 
original defendant died, and there was considerable delay in reviving the 
suit. 

On the 20th July 1893 an order was obtained confirming the return 
and charging the costs of suit and of the partition upon the properties, 
the subject of the suit. 

In July 1889 Sristidhur Couch brought a suit upon his mortgage, 
and on the 5tih of August 1889 obtained a decree for an account and sale. 
The Registrar’s renort on the result of the account is dated 24th 
January 1890. A final order for sale was obtained on the 5(;h of January 
1891, but it remained unfiled for two years and seven months, that is 
until the 19th August 1893, a month after the date of the order for the 
confirmation of the return. The mortgagee, though in a position to 
[ 909 ] proceed to a sale under the order of the 5th January 1891, waited 
until after the partition was completed, and until after the return was 
confirmed, his object obviously being to obtain the benefit of the partition 
which was being effected in the partition suit. 

As the result of the partition the mortgage now attaches to a divided 
share. The costs of the partition by which this result has been obtaiiwd 
were charged upon the properties under s. 222 of the Civil Procedure Code. 
This section is a new provision, the object of which is to secure the pay- 
ment of costs, and it is of special value in partition suits to which it is 
now generally apnlied. The mortgagee is entitled to the benefit which 
has resulted from the partition, but the question is whether he can 
that benefit, and at the same time disclaim liability in respect of the 
charge for costs created by the Court under an express provision of t e 
Code. Ilis contention is that not being a party to the partition suit he is 
not bound by the order creating the charge. 

A mortgagee is not a necessary party to a partition suit, but be may, 
and frequently does, obtain leave to attend the proceedings as a 9^®®* 
party. The mortgagee in the present case did not obtain leave to atten 
the proceedings in the partition suit, bub in the relation in which he s ® 
to the mortgagor he is equally with him bound by the partition, 
would of course be open to him to impugn the partition on the 
of fraud, but there is do suggestion of any such ground of 
existing in the case. On the contrary, it appears from the 
before the Registrar under the order for sale that the return of ® 
missioner is set forth in the abstract of title as part of the tit e, an 
property to be sold is described in the notification of sale ® , 

divided northern moiety. The mortgagee has thus signified -^u 

and acceptance of the return. He objects to nothing connec e 
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the partibion prooeedinge except the order confirming the return, so far 
as it directs the costs to be charged on the property. Is he entitled 
to say that his title, though derived from the mortgagor, is yob so 
distinct as bo be free from the equities attaching to the property 
as an incident of the partition ? The point is new. The mortgage 
[910] having been executed prior to the institution of the partition suit, 
the doctrine of lis pe7tde7ix does not apply. If, however, the mortgagee 
had proceeded to a sale pending the partition, the purchaser would have 
become a necessary party to the partition suit, and would in the matter of 
costs have been subject bo the liability of his predecessor in title. Is the 
mortgagee entitled to be placed in a better position? In my opinion the 
mortgagee, having adopted the partition proceedings, and having accepted 
the divided share, must take this share subject to the charge for a propor- 
tionate share of the costs of the partition as distinguished from the costs 
of suit, and this proportionate share of the costs ought to be deducted in 
priority out of the sale-proceeds of the mortgaged property. 

It is objected, however, that this order cannot be made at the instance 
of the defendants in the partibion suit, who are not parties to the mortgage 
suit. This objection, though purely technical, is not without force, 
and, being pressed, I shall give time to the present applicants to t^e 
the necessary steps by supplemental suit or otherwise to enforce this 
charge for costs as against the mortgagee. This application, therefore, so 
far as it affects the mortgagee, must stand over for disposal until after 
hearing of the new suit. The property if sold with notice of the charp 
cannot be expected to fetch its full value, and such sale would probably be 
followed by litigation. I shall therefore direct the sale to stand over for a 
reasonable time in order to give the parties an opporbunity for moving for 

stay of the sale in any new suit which may be instituted. 

An order in terms of the remaining part of the application will be 


2]Q8id0» n * 

Attorney for the petitioners : Baboo W. C. Bonnerjee. 

Attorney for the minor defendants: Baboo Beptn Bckary Bonnersee. 
Attorney for the plaintiffs in suit No. 217 of 1887 : Messrs. Bemfry 

Attorney for the plaintiff in suit No. 334 of 1889 : Mr. Swinhoe. 


21 C. 911. 

C9li] ORIGINAL CIVIL. 
Before Mr. Justice Sale. 


Tn the goods of Sewnabain Mohata {Deceased). 

[Gth August, 1894.] 

T AA^i^i* 7 ration— Probate and Administration Act (V of 1887), s. 8— Majority 

s ^ —Application by person domiciled tn State Of Bikanxr and 
■ iLoffLi Stal^ tZugh under l8~Disabihty of minority, Period of, for 

aliens. 

• The words “ any other person who has not complete hie age of 16 years »» 
s ft? fcheProtete and Administration Act (V of 1881), read with the pre- 
onfl s 3 of the Indian Majority Act. mean any other person not domicil- 
Rritish India. Section 3 of the Probate and Administration Act. there- 
fore the limit of the period of disability for the purpose of the Act not only 

- lor iereons domiciled in British India, but for any other persons whether they 

be aliens or not. 


1894 

May 14. 

Original 

Civil. 

21 c. 904. 


1239 


21 Cal. 912 


INDIAN DECISIONS, NEW SERIES 


1894 

AUQ. 6. 

Original 

Civil. 

21 0. 911. 


[Vol. 


/■ 


Where applIoatioD was made by a person domiciled in the Native State oi 
Bikanir (and who being more than 16 years of age had by the law of that State 
attained bis majority, though he had not attained the age of IS) for letters of 
administration in respect of the estate of his father who had carried on bueiness 
and left all bis estate and effects in Calcutta : Held that the applicant not 
having attained the age of 18 years, the application must be refused. 


Application for letters of administratioa to the estate of Sewnarain 
Mohata, deceased. 

The applicant Sreeklssea Mohata was one of the sons of the deceas- 
ed, and stated that his father, who was a Hindu governed by the Mitak- 
shara law, and had carried on business in Burra Bazar in Oaloubta under 
the name of Sewnarain Sraekissen, died in Calcutta on 146h June 1893, in- 
testate, leaving him surviving Ancha Bibee, his sole widow, and two sons, 
the petitioner and Gopeekissen, then both minors : that on 11th July 1894, 
lobters of administration to his estate and effects were grantel by the High 
Court to hivS widow Ancha Bibee during the minority of the infant sons 
with effect within the province of Bengal ; that Ancha Bibee died on 17th 
April 1894 without having administered the estate of Sewnarain Mohata; 
that the petitioner '* is the eldest son of the deceased Sewnarain, and was 
born at Bikanir, in the territories of the Maharajah of Bikanir, on the 9tb 
Maugh Buddee 1934, corresponding with 27th January 1878, and is now of 
the age of upwards of 16 years and five months : that your petitioner is 
not domiciled in British India but is a Hindu subject of the Maharajah 
[9l2j of the Native State of Bikanir, and as such has reached his majority 
upon attaining the age of 16 years.” 

The petitioner farther stated that the deceased left no immoveable 
property, and had no other property except the stock-in-trade outstandings 
and profits of the shop in Calcutta. 

Mr. Pugh appeared in support of the application. 


ORDER. 

Sale, J. — This is an application for letters of administration to the 
property and effects of the late Sewnarain Mohata. The deceased came from 
Bikanir in the territories of the Maharajah of Bikanir. He carried on 
business as a dealer in piocegoods, and died in June 1893, leaving a widow 
and two sons, Sreekissen, the present applicant, and Gopeekissen. In July 
1893 letters of admioisbration to the property and credits of the deoeMed 
were granted to his widow during the minority of his infant sons. The 
widow has recently died, and now Sreekissen Mohata, the elder 
two sons, applies for letters of administration to his father’s estate, whio 
in British India consists of a business in piecegoods which had been car- 
ried on by the deceased in his lifetime and by the widow after his dea . 
The applicant says he is a little over the age of sixteen years, and tna 
according to the law of his own country he has attained the ago of major 
ity. It appears from the verified petition of the mother, filed by her w en 
she was applying for letters of administration, that a statement was made 
as to the age of Sreekissen, which I think sufficiently supports his allega- 
tion that he is now over the age of sixteen years : and for the purpows o 
the present application I will assume that, according to the laws of Disa- 
nir, a person attains bis majority at the age of sixteen years. 

The question is whether, under the Probate and Administration Act, 
the applicant, being a major according to the law of his own 00^^; 
notwithstanding that he is still under the age of 18 years, entitled to 

order for letters of administration. 
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SootioD 3 of the Probate and Administration Aot states timt ramor 
DcieaDS any person subject to the Indian Majority Act, 1875, who has not 
attained his majority within the meaning of that Aot, and other person 
who has not completed bisage of eighteen years ; and 'minority' means 
the status of any such person.” 

[913] Seotion 13 of the Act provides that "letters of administration 
oannot be granted to any person who is a minor.” 

Turning to the Indian Majority Aot, which is spsoifically referred to in 
the Probate and Administration Act, we find it stated in the preamble 
that the Aot is intended to apply to persons domiciled in British India, 
and the preamble proceeds; "It is expelient to prolong tbe period of 
non-age, and to attain more uniformity and certainty respecting the age of 
majority than now exists.” Then in s. 3. after pro/iding for the case of 
certain persons as to whom guardians may hive been appointed and fixing 
tbe age of majority for suoli psrsotis, it proceeds : * Subject as aforesaid, 
every other person domicile I in Britisii India shall be deemed to have 
completed his majority when ha shall have completed his age of eighteen 
years and not before. 

The classification therefore adopted by the Probate and Administra- 
tion Act, so far as the provisions relating to the age of majority are 


concerned, comprises first all that class of persons to whom the Majority 
Act applies, that is to say, persons who are domicile! in British India; 
and, next, the class consisting of " any other persons who have not complet- 
ed the age of eighteen years.” Obviously, therefore, if the classification 
is to be of an intelligible character, ihe words "any other person” must 
mean any other parson not domiciled in British India, and therefore must 
include persons whether they be aliens or foraigners. If that be so, then 
the effect of s. 3 as regards aliens is to provide chat, when under the 
provisions of the Probate and Administration Act they seek the authority 
of the British Court for the purpose of dealing with property in British 
India, they must, before they can obtain such authority, be of the age of 
eighteen years. It was contended by Mr. Pugh that it must be taken 
that the Legislature, in fixing the age of disability under the Probate and 
Administration Act, must be taken to refer only to the case of persons 
domiciled in thjs country, anl that it must not ha assumed, unles there 
are clear expressions in tiis Aot to the contrary, that the Legislature was 
seeking to attach the condition of disability to psrsous to whom no such 
condition of disability would attach under the laws of their own country. 

Two cases wera referred to hy Mr. Pugh in support of his [914] 
contention— v. Boosey (1) and Macleod v. Attoriiey General for 
New South Wales (2). In the former of these cases a passage at p. 895 
of the report was specially referred to. It is as follows : " The general 

rule is, that words in an Act of Parliament, ami indeed in every other 
instrument, must be construed in their ordinary sense, unless there is 
something to show plainly that they cannot have been used, and so, in 
fact, were not used, in that sense. Here the words to he construed are, 
‘author,’ ‘ assignee, ’ and ‘ assigns.' Those words plainly comprehend aliens 
as well as others; and there is nothing, as it seems to me, in any part of the 
Act to show that they are to bo restricted. ” That passage would seem to 
support what I venture to think is the natural construction of the section 
of tbe Probate and Administration Act, by virtue of which aliens would come 
within the words " any other person, "as used in s. 3. A further passage in 

(l) 4 U. L. 0. 816. (2) L. R. I App. Cas. 465. 
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1894 the same case at p. 926 of the report was also referred to. That passage 
AUG. 6. is as follows : “ The Legislature has do power over any persons except its 

““ own subjects, that is, persons natural born subjects, or resident, or whilst 
Original they are within the limits of the kingdom. The Legislature can impose no 
Civil, duties except on them ; and when legislating for the benefit of persons, 
must prima facie be considered to mean the benefit of those who owe 
obedience to our laws, and whose interests the Legislature is under a 
correlative obligation to protect.” 

It is here clearly indicated that the persons whose rights the Legis- 
lature would have a right to affect, besides persons domiciled within its 
jurisdiction, are aliens resident within the jurisdiction, or while they are 
within the jurisdiction. 

The second case which has been referred to is much to the same 
effect. In that case a person who had married in the colony of New South 
Wales, and who, in the lifetime of his wife, marriei again at St. Louis in 
United States of America, was. on his return to the colony of New South 
Wales, prosecuted for bigamy under a Colonial statute. It was held that 
the words “ whosoever” and “wheresoever,” though of universal applica- 
tion, must be understood as having been used by the Legislature subject to 
£ 915 ] the well-known and well-considered limitation that they were only 
legislating for those who were actually within their jurisdiction and 
within the limits of the colony. The limitation as thus laid down is said 
to be found atp. 459 of the report. 

Now it appears to me there is nothing in either of these two cases 
which indicates that anything but the ordinary and natural construction 
should be placed on the words of the section of the Probate and Adminis- 
tration Act which defines the age of majority. And seeing that the 
action of the Legislature in fixing the age of majority at the age of 18 
years is merely intended to apply to the cases of those persons who are 
seeking to deal with property within the jurisdiction of the Court, I do 
not think it can be said that the plain meaning of the section is to be set 
aside for the purpose of making the definition of the status of minority 
apply only to persons domiciled in this country. To my mind the words 
are express, and the limit of the period of disability is for the purpose 
of the Act fixed at 18 years, not merely for persons domiciled in this 
country, but for any other persona whether they be aliens or not. 

The result is that I must refuse the application. 

Application refttsed. 

Attorney for the petitioner ; Mr. H. C. Ghick. 


21 C. SIS. 

CRIMINAL REVISION. 

Before Sir W. Comer Petheram, Kt.. Chief Justice and Mr. Justice Rampinu 

BEHARY LAL TRIGUNAIT, first party t 

Darby, second party (Opposite party).* [24tb July, 1894.] 

Criminal Procedure Code (1882). s. 145— Possession, Order of Criminal Court os to— 
Parties to proceedings — Bight to notice. 

Where proceedings under s. 146 of the Code of Orimina! * 

tuted by a Magistrate regarding a di spute as to the right to g 

• Oriminal Revision No. 347 of 1894 against the Warde Jones 

Esq. , Sub-Division Magistrate of Govindput dated the I8th May 1B94. 
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ooitAin moma whiab wa^ olaiimd by a Company to the ezoluaion of those in 
possession of thoaurfaoo rights of a portion of the mnizi, and the [916] Magis- 
trate made the manager of the Oompinv ooly a party to the proooodinga and 
not the Oonipany itself, and an order wis made under the section in favour of 
the manager. 

Bfil'l, that the order was bad and must be eet aside as the parties interested 
were not properly before the Court. The manager had no interest, except as 
such, or pisseasioo except as representing the Company, and such possession is 
not the kind of possossion oontempUted by section (1). 

[F., 24 B. 627 (533) : 25 C. 433 (4241 ; 7 C.W.N. 208 (209) ; R . 31 C. 49 (51).] 

21 0. 916 N. 

(/) Before Mr. Justice Trevehfa*i and Mr. Justice Uampini. 


NEWAZ ALI (P^fifioner) v. RAM BA^LABH CHAKRAVARTI [Opposite party).' 

[29th August, 1893.] 


The facts which gave rise to these proceedings wore shortly as follows ; — 

Certain property, the subject-matter of the dispute, which then belonged to 
one Idu, was sold in 1295, at an auction sale, and then purchased by one Siddik Mia 
benatni for one Hossein Ali, Hosseio Ali was dead at the time of these proceedings, 
and was repressuted by Izatunnissa Bibee and her children. In 1297, the property was 
again sold in execution of a mortgage decree, and it was then bought by Newaz Ali, 
who was a naib in the employment of the lady, and it was alleged as against him that 
be was a mere benavtidar for her. Ram Ballabh Cbakravaiti, it appeared, was at the 
time these proceedings was insituted a kurpurdaz in her employ, and himself bad no 
claim to or interest in the property. In 1299, a quarrel took place between the lady 
and Newaz Ali. and subsequently thereto the latter applied to the Civil Court, and 
obtained an order for possession by virtue of his purchase, and obtained symbolical 
possession. Thereafter on his going to take actual possession he was resisted by Ram 
Ballabh Chakrav^rti and others on the side of the lady, and a riot ensued. The police 
thereupon reported tho matter to the Magistrate. who instituted these proceedings under 
8. 146 of the Code of Ocimioal Procedure, making Btm Ballabh Ghakravarti (who wm 
therein desoribed as the Arurpwrdar of the lady), the first party, and Newaz All, the 
second party. The Magistrate decided that Hossein Ali and his descendants had been 
in continual possession of the land in dispute, and that the purchase by New.az Ah was 
benami for them, and after going into tho question as to whether the latter could 
avail himself of his symbolical possession, and deciding that against bins, mane an 
order that the first party should be maintained in possession till ousted by due course 

Newaz Ali then obtained a rule from the High Court, calling on Ram Ballabh 
Chaktavati to show cause why the order should not be set aside upon amongst other 
grounds that the proceedings were bad ab initio, as he had no interest m ^e property, 
being merely a servant, and that the proper parties were never before the Court. 

Babu Dwarka Nath Chuckerbutty, for the petitioner. 

Mr P. i. Roy and Moulvi Serajul Islam, for the opposite party. 

The judgment of the High Court (TREVEliYAN and RAMPINI, JJ-). was as 
follows : — 

JUDGMENT. 


Tn this ease there can be no doubt that the proceedings are bad a6 inifio. The 

a«ft,inat Ram B%llabh Ghakravarti, who happens to be the 

we and .ha. thU^am Ballabh 
fn the oroceedings, and that the lady and her children were never made 
n&Ptieifin anw sense But the dispute was really not between Ram Ballabh and the 
Sther but between this lady and her children on the one side and Newaz Ali on the 
oSfr We thiok” hat the origioal preoeedinga were bad and ehonld be wholly set 
« theroTs a disoute between this lady and the other side, and it is one likely to 
lead to breach of the pekee. fresh proceedings may be instituted in a legal way. 

[P.. 7 W.N. 208 (209) ; Expl„ 31 C. 48 (53).] 

Rule made absolute and order set aside. 


B. T. H. 


• nFlminal Rsvisioo No. 601 of 1893, against the orderpasaed by W. H. Vincent, 
Esq., District Magistrate of Beerbboom, dated 12th of July 1893. 
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[917] The petitioner in thia cise and his cD-sharers alleged thafc- 
they were the owners in lakheraj right and in exclusive possession of a 
piece of land known as Pnrniata in mouza Mslikara in par g ana Katras 
in the district of Maohhootn. Mr. Darby was the manager of the 
■ Jheria and Katras Coal Company, who held leases of the sub-soil rights 
under one Purno Ghundar Daw who was a lessee of Rajah Gunga Narain 
Singh of Katras. 

It appeared that the Company claimed as lessees to be entitled 
to all sub-soil rights in respact of the whole monza, whereas the peti- 
tioners denied that the Rajah, or any one claiming under him. had any 
right whatever in their lakhnraj lands. The petitioner having started 
digging for coal in that land was stopped by people in the employ of 
Mr. Darby, and a breach of the peace being aporahended, the matter was 
reported to the Sub-Divisional Magistrate by the Sub-Inspector- These 
proceedings were thereupon instituted under s. 115 of the Code of 
Criminal Procelura, in which Bahary Lall Trigunait was made the first 
party and Mr. Darby the second party. In these proceedings evidence 
was gone into before the Magistrate who deliverei the following judg- 
ment : — 

“ The facts which gave rise to these proceedings are briefly these: 
One of the parties Bahary Lall Trigunait started digging for coal in 
village Malikara, in pargani Katras, when he was [918] stopped by people 
in the employ of Mr. Darby, the manager employed by Messrs. Andrew 
Yule & Go., to work their coal fields in this district. A breach of the peace 
was aoprehendel. and the matter was repvorted for orders by the Sub- 
Inspector of Topohachi. Evidence on both sides has been gone into, and I 
have personally visited the scene, and have hal Behary Trigunait to point 
out to me the old coal pits, which ha alleges he dug. He has not bean able, 
however, to show me the vestige of a pit. He tries to explain this by 

saying that the rains have filled them up: but he apoarently forgets that 

the rains ended long before Magh last, when one of the nits is said to have 
been dug. There has been no rain since Magh. and the excuse is, there- 
fore, impotent. Moreover the soots minted out to mo are in the bed of 
a streamlet, and even if one of them had been silted up by the streaui in 
the rains, tharo would, at least, have baen a hollow to mark the spot, or, 
at all events, a free deposit of sand. As a matter of fact, however, there 
is no hollow, no sand and nob even the colour of coal ; while, on the 
other hand, the outcrop which exhibits itself betrays that the coal is of 

extremely bad quality and too scant to work. In fact, there is no doub 
that theae old pits are nothing more than the product of an inventive 
imagination. A great deal has been saidMn argument about superncia 
possession, but the nleaders on both sides appear bo have lost sig ^ 
the fact that the dispute is nob about the surface but about the coa 
below. What I have to consider is the fact of nossessmn of the- 
coal. Now. it is not denied that Mr. Dxrby sunk inclines and extrae e 
coal in -Tanuavv last, and those pits are visible and prominent now , on 
the other hand.! have already remarked that Bahary Trigunait has aie 
to show me even a trace of auv pit or incline made by him. 
evidence adduced by him is wholly falsa, and its fictitious nature is ex i 
ed by the fact that even the position of the alleged pits has 
given by the witness. The places shewn me by the Trigunait are, 

I have already remarked, in the bed of a streamlet : even posi ion 
wrongly given. That Behary Trigunait has never “en Possession oi 
the 3ub-3oU rights is beyond doubt: on the other hand the Rajan s 
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enjoyasoQt of the coaling rights is placed beyond doubt by the documents 1894 
[919] tiled, and Mr. Darby’s possession of the ooal is open to ocular July 34. 
demonstration. With rights I have nothing to do; but that Mr. Darby is 
in possession of the coal is manifest. I accordingly award possession of the ORIMIN 
ooal in viou::a Malikara to Mr. Darby and order Behary Ball Trigunait to Revision. 
refrain from touching or entering upon it until he shall have ousted c^l 5 , 

Mr. Darby by law.” ^ 

The petitioner theu obtained a rule from the High Court on the oppo- 
site party to show cause why this order should not be set aside on the 

following grounds amongst others : — , i 

That theKatrasand Jheria CoalC-).; the alleged lessees of the sub- soil 
rights in the niouza, not being made parties to the proceedings, and Mr. 

Darby, who was only the manager, haying no personal interest in the 
matter, the proceedings wore wholly void, and that underground or sub- 
soil rights could not rightly be the subject of proceedings under the section. 

Numerous other obiootions were taken to the findings of the Magis- 
trate, but it is not material to notice them for the purpose of tbi^s report. 

Mr. M. Ghose and Mr. J. G. Apear, appeared in support of the rule. 

Mr. G. S. Benderson, showed cause. 

Tbeiudgmantot tha High Coui-t (Pbtheram, C.J., and Rampini, J.) 
was as follows ; — 

JUDGMENT. 

We think that this rule must be made absolute, and that it is 
enough for us to say that it must bo made absolute, because the persons 
interested are not before the Court. Mr. Darby m whose favour this 
order has been made, in his written statement, states that the Property 
in question belongs to a Coal Company, and ‘hat his position is ‘hat of a 
manager of the Company. He does not state that he has any inteiost 
^oent as manager, and does not state that be has any independent, 

or in fact any, possession, except ^P^'f 

KaViqU hn is mauagiDg the mine. We do not wbink that that kind of 
possession is a possession such as is contemplated by this section, or. as 
I said just now, that the parties ipterostod are properly before us. For 
these reasons we make the rule absolute. 

Xiulc made absolute and order aside. 

xl» T* U* 


21 C. 920. 

[920] CRIMINAL REVISION. 

Before Sir William Comer Pethcram. Kt, Chief Justice, and 
•' jjr. Justice Bampim. 

Waut KiciHORE Mitba AND OTHERS {Petitioners) V. Abddl Baki 

Hari , ^29th May. 1894.J 

^ y. • -..^1 nni^~Ground for Trans/er^ProbabilUy of unfair trial— Complex, 

of CrimvialCa . e ^ 0 ^^^ to another^ bocal enquiry— Magistrate 

enquiry— Magistrate trying case. Competency of , to be 

Witness -Examination of MagMraU tryxngoase as a witness. 

\ ttx . AcflUfcaafe M^gisttabe with second class powers was directed by the 

T^i^w^^^w Lfstrate to take up a case ot some complexity arising oat of disputed 

— : — • _ , ^ 13 oj 1094 against the order passed by 0. A. Radioe, Baq., 

M,m.n=ingb. /a.sd th. 5th April 189,. 
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boundaries to land in which the accused were charRed with rioting, treepass, 
mischief and theft, and where, in the course of such investigation, he held a 
local enquiry extending over hvo davs. during which he made a number of notes 
and appeared to have made a very ctreful and ciosciontiom investigation of the 
locality, such as would properly he made by a person whose duty it was to get 
at the facts with a view to lay the same before some tribunal, and during such 
investigation it appeared that he acquired a large amount of information with 
roforoDcc to the occurrence on which be bad to arrive at a judicial determination, 
but which, by reason of the way it was acquired, he could not properly or legally 
consider in arriving at au ultimate decision of the case, (such information not 
boiug guarded by the safeguards by which statements on which a Judge or a 
Magistrate czcrcisiug judicial functions can act must be guarded), and where 
it was suggested that the notes so made should be put on the record, and the 
Assistant Magistrate tender himself while trying the case as a witness to be 
cross'ozamined by cither the proeecution or the defence : 

Jleld, that such a course could not be allowed, and that the Assistant 
Magistrate ought not to try the case, but that it must be transferred to some 
other Alagistrate ozorcising first cl tsa powers for disposal. 

Powers of Magii’trates to hold local investigations and the nature of such 
invesligatioDb discussed. 

Whenever it is desirable for a Magistrate to view the place at which an 
occurrence, the subject-matter of a judicial investigation before him, has taken 
place, he should be careful to confine himself to ouch a view of the place as to 
enable him to understand the evidence placed before him, and should take care 
that no iuformation reaches him with reference to the occurrence which he has 
to investigate beyond what he acquires by that view, and if the place of the 
occurrence bo in dispute he would be wise in postponing his visit till all the 
evidence has been recorded, if under such oiicumstanoes he feels disposed to 
visit it at all. 

[921] But where a local enquiry by a Magistrate takes the form of an invesbi- i 
gation into the occurrence on the site of the occurrence instead of in his own 
Court, and he takes evidence ou the spot, such evidence should not be recorded 
unless it is protected by all the safeguards by which evidence, on which a Judge 
may act, is protected by law. 

[F. 19 M. 263 = 6 M.L.J, U3 (M6J=2 Weir 725 ; R.. 19 A. 302 (303) ; 27 A. 33 (85) = 
A.W.N. (1904). 167 ; 37 C. 340=11 C.L.J- 335 (342) = 14 O.W.N. 422=11 Cr.L. 
J. 121 = 5 Ind. Cas. 385.] 

This was a rule fco show cause why a case poodiug before the Assist- 
ant Magistrate of Mymensiogb, who exercised second class powers, should 
not be transferred to the file of some other Magistrate exercising first class 
powers on the ground of the complexity of the case. The facts which gave 
rise to the application being made to the High Court were as follows : It 
appeared that for a considerable period there had been a dispute existing 
between Rani Hemanta Kumari Devi and the Maharaja of Nattore and 
their respective predecessors in title regarding the boundaries of their lands 
and of certain forests in the 3ub-division o( Tangail adjoining each other, 
and that these disputes had from time to time led to the institution o 
criminal proceedings. 

In February and March 1893 timber in both forests appeared to have 
been cut. and thereafter various complaints were made. On the 27bh Novem- 
ber 1893 the complaints which gave rise to the present proceedings was 
made bv Abdul Baki Miah, a servant of the Maharajah, before Babu 
Chunder' Nag, Sub-Diyisional Magistrate of Tangail. charging Han 
Kishore Mitra. and a large number of others ip the service of the Kam 
offences under es. 147, 379, 426 and 447 of the Penal Code, vtz., 
theft, mischief and criminal trespass. Oo the complaint being made, tne 
complainant was examined on oath, and the Magistrate passe 
lowing brnerri Th-^fb- have' bee-n" gbing on for some 

cases are pending regarding similar matters and are under enquiry. 

1^46 



X.] IIARI KISnORE MITRA V. ABDUL BAKI MIAH 21 Cal. 928 

are questions of ri{;hii of all sorts conueoted with the disputes. Oomplain- 
nant to prove his oaso first on the 9bh Deuember 1893.” 

On tho llbh Ddcomber 1893, Abdul I3aki Miah presented a 
petition to Mr. Karlo, tbo District Magistrate of Myrnonsingh, stating, 
amongst othor things, that Babu Sbib Gbunder Nag was inolined to view 
all oases instituted by tba Maharajah’s men in tho light of merely con- 
tested oivil oases, and that it was desirable [922] and necessary for tho 
ends of justice that tho oases should be tried by some other magistrate, 
and asking for a local enquiry and for tho seizure of the timber that 
might bo found on tho enquiry, and for the transfer of tho oaso to the 
file of some other magistrate. 

Thereupon Mr. Earle recommended a local enquiry to be held by the 
Sub-Divisional Magistrate of Taogail himself, and suggested that, pending 
his arrival at the place of occurrence, the timber might be inspected by 
the Police Inspector. The Sub-Divisional Magistrate then forwarded the 
order to the Police Inspector for the necessary steps to be taken, and the 
latter having made an enquiry on the spot submitted his report on the 
29th December 1893. 

Previous to the submission of that report, viz., on the 20th Decem- 
ber, Babu Shib Cbundor Nag made over the case to Munsbi Sujab Ali, 
Sub- Deputy Magistrate of Tangail. for trial, and on the 6tb January 1894, 
the latter official ordered warrants to issue without bail for the arrest of 
some 21 persons referred to in the petition of complaint on charges under 
ss. 379 and 411 of the Penal Code, and on the same day passed an order 
directing the Police to seize the timber and stack it in tho compound at the 
Police outpost. 

On the Qth January 1894 the Rani’s people communicated by tele- 
gram with Mr. Earle complaining of the orders of the 6th, and the latter 
replied that he was enquiring into the matter, and called on Babu Sbib 
Chunder Nag to explain why he could not take up the case himself and 
to give the reason for the orders framed by the Sub-Deputy Magistrate. 
Further correspondence then appears to have passed, and on the 17th 
Junuary Mr. Earle directed tho issue of the warrants to be stopped and 
made over the case to Mr. Radica, an Assistant Magistrate with second 

class powers. 

That order was in the following terms 

“ The issue of warrants in the case in question is hereby prohibited, 
as also the seizure of timbers. The case, as also another case chichi 
understand is pending as regards the forest timber, is made over to Mr. 
Radice Assistant Magistrate, who will take them up denovo on the spot. 
He will have perfect liberty to issue such process and pass such orders 
as he considers legal after [923] perusal of all the papers, and also 
if he likes, local investigation. The cases are between big zemindars and 
the value of the property concerned is not small. Further the cases 
may involve difficult questions which I do nob consider the Sub- Deputy 
Magistrate is the proper person to deal with. If any orders have been 
passed by the Sub- Deputy Magistrate in the other case, the name of which 
is not specified, they are to be considered as cancelled. Mr. Radice having 
a fuU hand to deal with the case - * I should have put a first class 

Magistrate in charge of these cases if it had been possible bub I find it is, 

impossible.” 

On the 21st January Mr. Radice reached the locality, and on the 22nd, 
23rd 24tb, 25th and 26th he proceeded to hold a local enquiry at which 
tho aooused persons were alleged not to have bean present. During that 
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enquiry it appeared that Mr. Radice made a number of notes, the nature 
of \7hich appears from the judgment of the High Court, and it was alleged 
on the part of the accused that at the time of bolding the enquiry he had 
shown that he had even then formed an opinion adverse to them. 

On the 25th January Mr. Radice passed an order directing the accus- 
ed bo appear before him on the 12th February. 

On the 8th February an application was made to Hr. Earle on behalf 
of the accused, asking that the case should be made over to some Magis- 
trate with first class powers on account of its importance and of the 
difiicult questions that were likely to arise in it, but this application was 
refused. 

On the 13bh March the accused were brought up before Mr. Radice, 
and on that day and the following, and again on the 3rd April, some 
witnesses were examined on behalf of the prosecution in chief only and 
two of the accused were examined. On the latter date the further hearing 
was adjourned till the 18bb April, and Mr. Radice intimated that he would 
again visit the locality on the 15tb April. 

It further appeared that on the 8th February 1894 an application 
bad been mado by the accused for copies of the proceedings, order sheet, 
notes, memos, and depositions which had been made and recorded by 
Mr. Radice while holding the local enquiry, and that on the 9bh February 
Mr. Radice had passed the following order : “ Grant copies of everything on 
the record of the [924] case, ” and the accused thereafter obtained copies of 
everything that had been made part of the record. 

On the 3rd April 1894 a further petition was put in on behalf of the 
accused, stating that they had obtained copies of the daily proceedings in 
connection with the local enquiry, which had been made part of the record, 
and praying that if Mr. Radice had made any separate notes or memoranda 
which bad not been made part of the record, he would be pleased to make 
such memoranda part of tho record, so that the accused might have an 
opportunity of seeing them. This petition was presented in Court by 
Mr. W. C. Ghose on behalf of the accused, and, as stated in the petition of 
tho accused to the High Court, the following is what then transpired 

** Mr. Gbose said that he did not know whether there was any other 
note besides tho one that formed part of the record, and that if there was 
any such note bo prayed that he might bo allowed an inspection of it. 

"Mr. Radice" said that bethought he had made all notes part of the 
record, and that he would presently make an enquiry. 

[At this stage the Peshkar, on being asked, handed over ^ 
Radice some notes saying that they had not been made part of the 

" Mr. Radice then went through the notes himself, and after consi- 
dering for a few minutes told Mr. Ghoso that the part of the notes 
contained facts found by him would be made part of the record, u a 
the remaining portion which contained his opinions be would keep away. 
Mr. Ghose thereupon said that ho was entitled to see the whole of fine 

notes and he prayed that he might be allowed to do so. 

“ Mr. Radice then said that he bad recorded his opinions m 
tion for writing his judgment. Mr. Ghose answered, saying, that sure y 
at that stage the Court ought not to have formed any opinion, and 
prayed that he might be allowed to see the whole of the notes. 

" Mr. Radice thereupon said that he might change his oP|f\o°‘ 
Ghose then again prayed that he might be allowed to 3®® _ jj 

notes. That thereupon the said Mr. Radice, without allowing the saia 
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Mr. Ghoae to see the notes, recorded the [9261 following order 
on the said petition presented by Mr. Ghoae, viz., I may put in as much 
of the notes as is observation of fact and not opinion or inference drawn 
by me ; but must in any case consider what I will put in and what not. 

On the 4th April 1894, another petition was filed on behalf of the 
aooused for certified copies of the notes and memoranda made by 
Mr. Radioe. in addition to those on the record, and also a copy of the 
petition filed by the defence the day before together with the order passed 
thereon ; and on the 5bh April 1894 Mr. Radice passed the following 
order: “ Ask Mr. Ghose to sea me about this. ” Mr. Ghoae appeared to 
have seen Mr. Radice on the same day in Chambers and verbally prayed 
that copies of the whole of his notes might bo granted, but did not succeed 
in his prayer ; and the following further order was then passed on the 
petition the same day : '* Grant copy of petition.^ As to copies of my 

notes I will pass orders on the 16th. Pat up them. ” 

On the 13tb April 1894 this application was made to the High Court. 
It was alleged that under the circumstances it would be necessary to 
call Mr. Radice as a witness for the defence, and affidavits were 
put in to show that he had not only formed an opinion adverse to the 
accused, but had recorded such adverse opinion in the notes referred to 
with a view to base his judgment thereon, and that consequently a fair 
and impartial trial could not bo expected from him. It was further urged 
as a ground for a transfer that what Mr. Radice had done was m fact to 
take part in collecting evidence for the prosecution during local 

enquiry, and therefore be ought nob bo try the case, and also that the 
oase was one of such complexity that it should be tried by a Magistrate 

A rule was issued on the latter ground, and Mr. Radice submitted an 
explanation and sent up the notes referred to. The purport of that 
explanation and the nature of the contents of the notes appear sufficiently 

jfrom the judgment of the High Court. , „ . , . *. a 

Mr. Jackson and Babu Fro7notho Nath Sein, appeared in support of 

^Mr. W. G. Bonnerjee, Babu Srish Chunder Ghowdhry and Mr. K. N. 

^^°”[9263 ^hr^followlng judgments were delivered by the High Court 
(PETHBBAM. C. .J., and 

Pp-trfram C.J.— The Maharajah of Nattora and Rani Hemauta 
Kumari Devi are the owners of forests in the Sub-Division of Tangail, ^ich 
adjoin each other, and there have been for along time dispi-bes between 
them and the persons who claim under them, as to the boundary line 
between their properties, which h^ve from time to 

tioD of criminal proceedings. On the 27th November 1893. Abd^Baki l^ah. 
a servant of the Maharajah, laid a complaint before Babu Shib Chunder Nag, 
Sub-Divisional Magistrate of Tangail. charging the 

tenants and servants of the Rani, with having, on the 25th and 26th of the 
same month, been guilty of the offences of noting, 
mischief and theft. The complainant was examined on oath ® 
Divisional Magistrate, who on the same day made an order that there were 
ouestions of right of all sorbs oonneobed with the dispute^ and that ^o 
complainant should prove hia case first on the 9bh of December. On 
the llthof December the complainant petitioned the District Magistrate to 
i,moyfthe^rse“ file of Babu Shib Chunder Nag to that of some 
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1894 other Magistrate, on the ground that that officer was inclined to view 
May 29. all cases instituted by the Maharajah’s men in the light of contested 

. civil cases; and on the 17th of January 1894 the District Magistrate, 

Criminal after a good deal of correspondence and consideration, made over 
Revision, the case to Mr. Radice, an Assistant Magistrate, with orders that he 
” — ■ should commence the trial de novo and on the spot. Mr. Badice reached 
1 C. 920. the place on the 21st of January, and was engaged on the 22nd, 23rd, 
24th, 25th and 26th on a local enquiry, in the course of which he made a 
good many notes. Ho has sent these notes to this Court undercover, and 
they indicate that be made on those days a very careful and conscientious 
investigation of the locality, such as would properly be made by a 
person whose duty it was to get at the facts with a view to lay them 
before some tribunal, but the information which he sought and obtained 
was not guarded by the safeguards by which statements on which a Judge 
or Magistrate exercising judicial functions can act must be guarded. On 
the 13fch of March the accused persons were brought [927] up before 
Mr. Radice, and on that and the next day, and again on the 3rd of April, 
to which day the trial seems to have been adjourned, witnesses were 
examined for the prosecution, and two of the accused were examined by 
the Magistrate. The enquiry was then adjourned to the 18tb, and 
Mr. Radice intimated that he would again visit the place on the 15th. On 
the 3rd an application was made to Mr. Radice on behalf of the accused, 
that all notes and memoranda which he had made in the course of the 
investigation might be made part of the record, and that the parties might 
have copies of them. A good deal of discussion took place on the subject, 
and on the 5th Mr. Radice made this order: " Grant copy of petition. 
As to copies of my notes I will pass orders on the 16tb. Put up them.” 
On the 13Dh this rule was obtained from this Court, at the instance of the 
accused, to transfer the case from the file of the Assistant Magistrate to 
that of a Magistrate exercising first class powers, on the ground of the 
complexity of the case. 

Mr. Radice has submitted an explanation to this Court, in which he 
tells us, amongst other things, that a transfer of the case from his file 
would cause great waste of time, and submits that a transfer is not 
necessary. With reference to the local enquiry he says: "Mr. Earle, 
the Magistrate, refused to transfer this case from my tile (I was then 
Assistant Magistrate with second class powers) to that of a Magistrate 
with first class powers. I had consulted Mr. Earle on the advisability 
of transfering this case from my file, on the ground of my having con- 
ducted the local enquiry, and that either side might desire to call me 
as a ‘witness. It was decided that as I had prepared full and careful 
notes of everything done at the local enquiry it would be sufficient if I 
were to put in these notes as evidence, and invite both parties to cross- 
examine me thereon.” I have looked at some of the evidence which has 
been taken in the case, and I naust say that if such an amount of evidence 
and such an elaborate local enquiry was necessary to determine whether 
the timber was grown on the land of the Maharajah or on that of the 
Rani, it seems unfortunate that the District Magistrate should 
removed the case from the file of Babu Shib Chunder Nag for 0 
reason assigned, as if it is the case that the question between t o 
zemindars is one of such complication and difficulty, £928] it oou 
h&VdIy be possible to convict the servants of either of them of orinw^ 
for taking, by the orders of his master, timber which his master claim ^ 
as his own ; and at first I was disposed to discharge this rule, on O' 
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ground that the local eaqutry was cot necessary at all. and that it 
would bo enough for us to sood the case back to Mr. Radico, with a 
direction to try the question whetlier crime had boou comnoitted, and not 
to endeavour in such a case to decide questions of title or boundary. 
On further consideration, however. I have come to the conclusion that 
we cannot allow Mr. Radios to proceed further with the trial of this 
case, and I have been forced to that conclusion mainly by what ho has 
himself said in his explanation to this Court. Mr. Radioe evidently 
considers the local investigation to have been of the greatest importance, 
and he feels, and no doubt properly, that he is not in a position to act 
judicially upon the information which he obtained in the course of it ; 
bub he thinks, after consultation with the District Magistrate, that the 
difficulty caused by the mode in which the local enquiry was con- 
ducted may be avoided by his putting in bis notes as evidence, and by 
his allowing either the prosecution or the defence to cross-examine him 
upon them. It is in my opinion absolutely impossible for us to counte- 
nance anything of the kind. Such a proceeding is not contemplated by 
any provision to be found in the written law of this country, and is 
one which I think must have a tendency to shake the coohdenco of the 
people in the administration of justice. It may be that there are cases in 
which it is desirable that a judicial officer should see the place in which an 
occurrence which is the subject of a judicial investigation before him has 
taken place, in order to enable him to understand the evidence which is 
laid before him. but when an officer visits a place for this purpose be should 
take care that no information reaches him with reference to the occurrence 
which be is to investigate beyond what he acquires from the view of the 
place, and when there is a dispute as to the exact spot in which the occur- 
rence is said to have taken place, he will be wise to defer his visit to the spot 
until be has heard the whole of the evidence, if under such circumstances 
he feels disposed to visit it at all. There may also be another kind of 
local enquiry which an officer may sometimes be called upon to hold. 
[9293 I mean an enquiry which, for the sake of convenience, he holds at 
the place where the occurrence took place, and not in his own Court ; but 
such an enquiry, wherever it is held, is the trial of the case, and no evi- 
dence can be received at it, unless it is protected by all the safeguards by 
which evidence on which a Judge may act is protected by law. It is evi- 
dent that the local enquiry held by Mr. Radioe in this case was something 
very different from either of these, and was one in which he acquired a 
large amount of information with reference to the occurrence on which he 
bad to arrive at a judicial determination, which, by reason of the mode in 
which he had acquired it, he cannot properly and legally consider in 
arriving at his ultimate decision. I do not believe it would be possible for 
any man in coming to a conclusion of fact under such circumstances, to 
separate the evidence which was properly before him from the information 
he had acquired on the spot, so that he could say that his mind was nob 
influenced by such information, and when the officer tells us, as he does 
here, that he has acquired such information, I think it is impossible for 
us to allow him to proceed with the trial. I wish to add that though 
Mr. Radioe has fallen into this error with reference to the nature 
of a local inquiry when held by a judicial officer in the course of a judicial 
enquiry, his notes of the local enquiry and of the evidence taken before 
him indicate to my mind a conscientious desire on his part to spare 
himself no trouble, but to make the investigation entrusted to him as 
complete and at the same time as fair as possible. 
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1894 The rule will be made absolute to remove the case from his file to 

MAT 29. that of some Magistrate of the first class, but the selection of the particu- 
lar officer muse rest with the District Magistrate. 

Criminal. Ramipini, J. — I agree with the learned Chief Justice that this rule 
Revision, must, for the reasons assigned by him, be made absolute. I further agree 

with him in considering that the Assistant Magistrate who entered on the 

21 C. 920. enquiry made by him only under the orders of his superior officer, the 

District Magistrate, has throughout acted conscientiously and exhibited 
an anxious desire to deal fairly with both parties to this litigation. But 
the fact of bis having made the local enquiry he did make, in which 
[930] he collected information with regard to the boundary between the 
Maharajah’s and the Rani’s properties and the cutting of the logs, and in 
which he actually searched for and found some of the logs claimed as 
stolen property, renders it impossible for him to try this case judicially. 
The suggestion which he makes afeer consultation with the District Magis- 
trate that he should enter the witness-box and be examined and cross- 
examined by the pleaders of the parties is one which it is impossible, and 
which it would be illegal, for him to carry out. It has been frequently 
ruled by this Court that when a Judge is the sole judge, both of law and 
fact, he cannot give evidence before himself [see Empress v. Donnelly (1).] 
Further I may point out that there is no section of the Criminal Proce- 
dure Code which authorizes a Magistrate to make such a local investigation 
into a case tried by himself as was made by the Assistant Magistrate in 
this case. Section 148 provides that the District Magistrate or 
Sub-Divisional Magistrate may direct some other Magistrate, subor- 
dinate to him, to make a local enquiry in a case of a dispute likely to 
cause breach of the peace regarding tangible immoveable property, 
and that the report of such Magistrate may be road as evidence 
in the casti. Section 202 authorizes a Magistrate when, after examining a 
complainant, he sees reason to distrust the truth of the complaint to 
postpone issuing process against; the accused, and either to enquire into 
the case himself, or direct a previous local investigation to be made by any 
officer subordinate to him, or by a police officer, or by such other person, 
not being a Magistrate or police officer, as he sees fit. Section 293 directs 
that in the course of a sessions trial, when it is considered desirable that 
the jury or assessors should view the place where the offence is alleged to 
have been committed, they may be conducted to the place under the care 
of an officer of the Court, and when the view is finished they must im- 
mediately be conducted back into Court, without being allowed to 
to any one. These are the only sections of the Criminal Procedure Code 
which allow of local investigations and local inspections, and it is 
that the sort of local enquiry made by the Assistant Magistrate in this 
case was not one contemplated or [9311 authorized by any of them. ^ 
is very desirable, I think, that Magistrates should bear these sections in 
mind when pressed, as they constantly are, to make local investiga ions 
into cases coming judicially before them. 

n rp TT Rule made absolute. 



(1) 2 G. 405. 
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31 C. 081. 

OBIMINAL REVISION. 

Before Sir W. Corner Petheram, Kt.^ Chief Jzistice and 

Mr, Justice Bampini. 


1894 

JCNB 11. 
GRIMINAIi 

Revision. 


Ram Brahma Sircar and others {Peiitioners) v. Chandra 
Kanta Shah {Opposite-party) [11th Juno, 1894.] 

Criminai Qasts-^Power of High Court in Revisional Cases^Power to go 
ittio ease on facts^Criminal Procedure Code (Act X of 1882), s, 439. 

Under s. 439 ot the Code of Criminal Proceduco, 1882, tho High Court has 
power to consider the facts of a case in revision. 

The petitioners in this case were charged before the Sub-Divisional 
Magistrate of Meherpore with offences under ss. 147. 379, and 109 of the 
Penal Code, and were all convicted. Ram Brahma Sircar being sentenced 
to six months and the others to five months rigorous imprisonment. 
Against this conviction there was an appeal to the District Magistrate 
who altered the conviction to one under ss. 143 and 379 but upheld the 

sentence. ^ • • i 

The petitioners then moved the High Court under the revisional 

section to send for the record and quash tho convictions on the following 

grounds : — .... 

(1) That under the circumstances of the case the petitioners were 

not members of an unlawful assembly, and therefore not guilty under 

s. 143 ; . u- 

(2) That there was nothing in the case to show any common object , 

(3; That there was nothing in the facts proved to show that theft 

had been committed ; and . 

(4) That upon tho facts proved, and under the circumstances ot tne 

case, the sentences passed were unduly severe. ^ ^ 4 . , .u 

[932] The facts of the case are fully stated m the judgment of the 
High Court. The only questions argued at the hearing of tho rule were 
that the facts disclosed no intention on the part of the accused to do 

anything unlawful; that there was no evidence of any theft or common 

object, and that the oonviccion under neither section could therefore be 

ni&intaiQBd* # .1 j.** 

Mr. M. Gkose and Baba Baraprosad Ghatterjee. for the petmonera. 

The Officiating Deputy Legal Remembrancer (Mr. Leith), for the 

^'^°The judgment of the High Court (Petheram, C. J., and Rampini, J.) 
was as follows : — 

JUDGMENT. 

The accused in this case have been convicted under the provisions of 
ss 143 and 379 of the Penal Code and sentenced, the principal accused, 
Ram Brahma Sircar, to six months, and the remaining six accused to five 

aa fo.lowa:-Thecomplaioaat Ohandr^^ 
Kanta Shah is a trader, and on the 12bh March last ha wished to sen 
certain bags of linseed from Boal ia, where he lived, to Calcutta, ^e 

. - . ; 1 T» Kn 273 of 1894. asaioat the order passed by J. H. E. Garrett, 

Esc SSt MalTSa oT May 1894. modifying the order 

^awd by W. N. Delevinge. Esq.. Sub-Divieional Magistrate of Meherpore. dated the 

3l8t of April 1894. 
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1894 engaged some cares to convey bis bugs, and on the morning of the 
JUNE 11. day of the occurrence he sent twenty bags of linseed across the river, 

on the west bank of which be resided, to the east bank, where the carts, 

OriminaTj which were to convey his goods and those of another trader, were 
Eevision. collected. The complainant says that on the evening of the day before 

the occurrence “ the naih's master, Mani Babu (that is, the master of the 

21 C. 931. ppioQipa] accused Ram Brahma Sircar) bad demanded a larger nazar than 
Rs. 2 from us. Rs. 2 had been taken, but the naih had said he would 
levy Rs. 2 from every shop-keeper in the bazar. I would not pay the two 
rupees, and in the evening of that day he sent some men to take me to 
cutcherry. This was the day before the day of the occurrence." On the 
following morning, according to the complainant, after bis twenty sacks 
of linseed had been taken across the river. Ali Sheikh, a barkandaz, and 
one of the accused, came from Ram Brahma’s cutcherry to the east bank 
and then went away. He then came back and called the ferryman 
Madhu Patni and two of the cartmen, who had been assisting the coolies 
[933] in loading the carts, to the accused's arat which is on the west 
bank of the river. The complainant followed them there, upon which the 
accused Ram Brahma said to the ferryman, “ you must not take the 
goods of Chandra Shah and Goda Dhar Shah across the river,” and to the 
cartmen, “you must not bring your carts on my land, take them away 
and be off." The ferryman then said he would not take any more of the 
complainant’s bags of linseed across tbe river. The naih Ram Brabma 
and two others then went to the ghat, crossed in the ferryboat to the east 
side, and told the barkandaz Ali Sheikh, to take the carts, which were 
loaded with the-complainant’s bags of linseed, to the cutcherry which, ac- 
cording to the witness Umed Sheikh, is on the east side of the river. On 
Ram Brahma’s ordering the carts to be taken to the cutcherry, Ali bar- 
kandaz said, “ I cannot take them alone.” The naib then said, bring 
the barkandazes and halsanas from the cutcherry.” Ali Sheikh accordingly 
went to tbe cutcherry, and returned with the other accused and others, 
about five or seven in number, and took away all the cirfcs that were there 
in spite of the remonstrances of the cartmen. Subsequently the 
complainant complained at the thannah, and the Sub-Inspector of Police 
came and found fourteen carts near the cutcherry. They wore, he sa-VS. 
“not at the place where carts usually stand on the side of the ghat, 
but they were on or near the road leading to Alumdanga. Some nine 
sacks of linseed were found on the carts, and some 61 sacks were found 
on the luest bank of the river. The complainant admits that be recovered 
these nine sacks of linseed found by the Sub-Inspector. He does not say 
explicitly whether or not he got back the remaining thirteen sacks out o 
the twenty that had been taken to tbe east bank, but the cartman Ume 
Sheikh says that “ the sacks taken away with the carts have not been re 

covered." , * 

Now. on these facts the Assistant Magistrate convicted the 
theft and rioting. The District Magistrate on appeal affirmed the non- 
vietion under s. 379, but altered the conviction of noting into one oi 

unlawful assembly under s. 143. , . ^ 

Mr. Ghose. on behalf of the appellants, has argued 
under neither section can bo sustained, inasmuch as i934J e e a |_g 
had no intention of taking possession of the bags of linseed, or of aoi e 
anything unlawful. They merely desired, he contends. a j 

carts from the land of the accused’s master, where they were being loa 

without his permission. 
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We Uave examined the evideooe in this case with care, and on the 
whole we do not think that there ia sufficient evidence to shew that the 
Aooused wished to take the goods of the oomplainant out of bis possession 
and into their own. There is no evidence to show that they have had 
anything to do with the disappoaranoe of the bags of linseed which have 
not been recovered. The fact that the Sub-Inspector of Police found 
nine bags of linseed still loaded on the carts shows that the accused bad 
no wish to retain possession of these bags. We think we may therefore 
acquit them of the offence of thefti of which they have been convicted ; 
but we think the conviction of the offence of unlawful assembly should 
be sustained. The accused clearly assembled to provent the comnlainant 
and biscartmen doing what they were legally entitled to do, viz., to take the 
carts of linseed along the road to Atumdanga and Calcutta. Mr. Ghose has 
told us that this road is a public one. Why they acted in this way is not 
so apparent. It may bo inferred that they did so because the complainant 
had not paid the extra Bs, 2 which had been demanded from him the 
previous evening. However this may be, after his goods had been taken 
across the ferry and loaded on the carts on the east bank, the accused had 
no right to stop the carts from going along the public road for any reason, 
and the accused, when they assembled armed with lathies (as according 
to the witness Banko Behari they ware) and seized and moved the carts 
as they did, had undoubtedly a common object of an unlawful nature. 
We therefore think the conviction under s. 143 of the Penal Code must be 


1894 

;ruNB 11. 
ORIMINAIi 

Ebvision. 

21 C. 981 


sustained. 

We, however, consider that the sentence passed in this case is unduly 
and unnecessarily severe, and would have been so, even if the accused had 
been properly convicted of theft. We are told the accused have undergone 
about sixteen days rigorous imprisonment. We think obis is sufficient 
for the requirements of justice in this case, and we will reduce the sentence 
accordingly. 

We must, betore concluding, allude to an observation made by L939J 
the District Magistrate in his letter of explanation with regard to this 
case. He has said that this Court in revision has only to determine 
questions of law and has no jurisdiction to determine questions of fact. He 
cites a case [In the matter of the petition of Debi Churn Bisioas (l)] in 
support of this observation. This case, however, was decided under the 
old Criminal Procedure Code, Act X of 1872, the provisions of ss. 294 and 
597 of which were different from those of s. 439 of the present Code. 
The powers of this Court to consider the facts of a case in revision are 
apparent from the terms of the section, and this has been held in numer- 
ous decisions of this Court. We may cite the passage at p. 618 of the 
case of Hari Dass Sanyal v. Saritulla (2) as explicitly dealing with this 


nuestion. 

Por these reasons, then, we set aside the conviction of the accused 
under a. 379 of the Penal Code. We affirm their conviction under s. 143, 
and we redace the sentence of imprisonment passed on them to such 
period as they may have already undergone. 

Ti T H Rule mide absolute in part and conviction modified. 


f 


(1) 20 W.B. Cr. 40. 


.1955 


(2) 15 C. 608. 
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21 G. 939. 

APPELLATE CIVIL. 

Before Mr. Justice Hill and Mr. Justice Bampini. 


IRSHAD Ali Chowdhrt {Opposite-party) v. Kanta Pershad 
Hazaree {Petitioner).* [27fch Jane, 1894.] 

Second appeal — Bengal Tenancy Act {VIII of 1885), ss. 106, J08~Sp«ciaZ Judge, order 
of ^Boundary dispute — Bengal Survey Act {Bengal Act V of 1875), Part Y, s, 40— 
Settlement Officer acting as Survey Officer. 

A second appeal only lies to the High Court under s. 108 of the Bengal Ten* 
ancy Act from the decision of the Special Judge in a case under s. 106 of the 
Act. No second appeal, therefore, lies from an order of the Special Judge die- 
missing an appeal on the ground that no appeal lay to him in a case of a boundary 
dispute which bad been tried and decided by [936] a Settlement Officer acting 
as a Survey Officer under Part V of the Bengal Survey Act (Bengal Act V of 
1875). 

The Court declined to interfere under s. 622 of the Civil Procedure Code, being 
of opinion that (be Settlement Officer bad power under s. 189 ib) of (he Bengal 
Tenancy Act, and Rule 1, chap. VI of the Government rules under the Tenancy 
Act, to act as he bad done, and that therefore in bolding that no appeal lay to 
him the Special Judge bad not refrained from ezaroising any jurisdiotion which 
he ought to have ezeroised. 


The proceediag which gave rise fco this appeal was a petition headed 
“ Case of boundary dispute No. 5 of 1892-93,” and filed in the Court of 
the Settlement Officer of Chittagong by Kanta Pershad Hazaree for a 
determination of tbe boundary between his estate in mouza Burmachara 
and Toiladip. Notice of tbe application was served on IrshadAli 

Chowdhry, who was in possession of taluk Jinnafe Ali Kban (which was 
the portion of mouza Toiladip contiguous fco the land of Kanta Pershad 
Hazaree) as auction-purchaser at a sale for arrears of revenue held in 
March 1888. 

Irsbad Ali Chowdhry made a number of objections fco the petition, 
of which the following only are material to this report, namely, that the 
case being one for determination of boundaries had not been brought in 
the proper Court ; fchafc in such a case he should not have bean made a 
party; fchafc the Survey Superintendent and Settlement Officers bad already 
determined tbe boundaries of his (the objector’s) land, and tbe record of 
rights had been effected fcheraon, and the Court was therefore not competent 
to deal with the matter again ; that as the case bad not been brought 
under s. 106 of the Bengal Tenancy Act it ought not to be heard by the 
Court : and that the petitioner had no right to the land claimed by him. 

Tbe case came before tbe Assistant Sebtlemenb Officer of Chittagong, 
who, finding that the boundary had been already settled in a former pro- 
ceeding between Arsad Ali Khan, the former proprietor of taluk Jinnat 
Ali Kban, and the netitioner Kanta Pershad Hazaree, by the Judge o 
Cbifcfcagong, on the 7th July 1884, and that nothing new bad been ma 0 
out in the present case to justify the adoption of a different boundary, 

decided the case in favour of the petitioner. 

On a petition of appeal to the Settlement Officer, the case wa 
[937] referred to the Assistant Settlement Officer for report whether ^ 


• Appeal from Appellate Decree No. 721 o! 1893, against the decree of 0- 
Ssq., Special Judge of Chittagong, dated the I9th of ^te4 

ieoree of Babu Dutga Churn Ghose, Assistant Settlement Officer of Ohittag g, 

ihe Slst of August 1892. 
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was a sumoiary decision of an objection, or a judgment in a regular dis- 
pute case under e. 106 of the Bengal Tenancy Act," on which the Assist- 
ant Settlement OfiBcer made the following order, dated 23rd September 
1892 

“ This is not a dispute raised under s. 106 of the Bengal Tenancy 
Act, but one for laying down the boundary between the two mehals named 
above, and which had already been determined by Courts of competent 
jurisdiction. It was entered in the register of boundary disputes kept 
under Part V of the Bengal Survey Act. and the procedure followed in its 
disposal was that prescribed by that Act.” 

The objector Irshad AH Chowdhry appealed to the Special Judge of 
Chittagong, before whom an objection was taken that no appeal lay. As 
to this the Judge said : — 

" A preliminary objection has been made to the effect that no appeal 
lies to this Court, sitting as a Special Judge under chap. X of the Ben- 
gal Tenancy Act. It is admitted and proved that appellant's appeal to the 
Settlement OfiBcer. who is the Superintendent of Survey under Bengal Act 
V of 1875,has been duly dismissed. Section 59 (c) of the Survey Act pro- 
vides for appeals from decisions in boundary disputes ; and s. 62 provides 
for a civil suit to be thereafter instituted. Clearly this Court has no juris- 
diction ; nor does the decision of the Assistant Settlement oflBcer, who mis- 
takenly designates himself as such, purport to be under the Tenancy Act. It 
is specially headed ‘ boundary dispute.’ No doubt there has been a trans- 
ference of plots, but that was for the information of the Survey Depart- 
ment, and correction of the maps. I am referred to the settlement 
Manual, p. 8, chan. II. paragraph 19. But s. 108, Act VIII of 
appeals from the decisions of Revenue Officers under chap. X ot t hat 
Act, and nob under the Survey Act. Appellant himself has recognized 
the fact by going up to the superior authorities in the Survey Department. 
I express no opinion upou the question whether the proceedings ought to 
have been regulated by the Bengal Tenancy Act. They were not so regu- 
lated. and I therefore give my judgment for respondent with costs. Ifae 
appeal is dismissed. I allow no costs to the Secretary of State, as he 
was no party to the appeal, and the Government pleader contented him- 
self with observing that no appeal lay. 

From this decision Irshad Alt Chowdhry appealed to the High Court, 
mainly on the grounds that the Special Judge was wrong in holding that 
the case was one under Bengal Act V of 1875, and that therefore no ap- 
peal lay to him ; that the application having been made in the course of 
proceedings [938] under the Bengal Tenancy Act disputing the correct- 
ness of the boundary laid down in respect of his farming lease, and having 
been entertained by him as a Settlement Officer, and not as Assistant 
Superintendent of Survey, the Judge should have held th^ an appeal lay 
from the decision of the Settlement Officer under chap. X of the Bengal 
Tenancy Act ; that the Judge should have hold that the first Court did not 
act as Assistant Superintendent of Survey, nor was he authorized to enter- 
tain the application under that Act. 

Sir Griffith Evans, and Babu Harendro Narain Mitter (for Babu 
Akhil Ckunder Sen), for the appellant. 

Moulvie Serajul Islam, for the respondent. 

The objection was taken that no second appeal lay to the High 

Court. 


1894 
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The.judgmenb of the Court (Hill and R.\mpini, JJ,) was as follows : 


JUDGMENT. 


This is a second appeal against an order of the Special Judge of Chitta- 
gong, who has rejeoced an appeal against an order of the Assistant Settle- 
ment Officer of Chittagong oq the ground that no appeal lies to him. On 
behalf of the appellant, it is contended that the order of the Assistant 
Settlement Officer was passed under the provisions of the Bengal Tenancy 
Act, that it was ultra vires, being a decision as to a boundary dispute be- 
tween neighbouring proprietors of land, and that, therefore, it should have 
bsen set aside by the Special Judge. 

A'prelimioary objection to the hearing of this second appeal has been 
urged on the ground that no appeal lies to this Court. We are of opinion 
that this contention must prevail. A second appeal only lies to this 0 jurb 
under s. 108 (3) against a decision of the Special Judge in a case under 
5. 106. and it is clear that the decision of the Special Judge in this case, 
which it is sought to set aside, is nob a decision under s. 106, because 
it is not a decision about the correctness of an entry in the record of 
rights. 

Then it is said that we should regard this appeal as an applica- 
tion under s. 622 of the Civil Procedure Code. But we are 
unable to do so, because we do not think that the Special Judge 
[939] has refrained from exercising any jurisdiction which bo ought to 
have exercised. The Settlement Officer’s order, which the Special Judge 
declined to interfere with, was. we think, passed by him under his powers 
as a Survey Officer with which he is vested under s. 189 (6) and Rule 1, 
chap. VI of the Government Rules made under the Tenancy Act. He 
himself savs in an order, dated 23rd September 1892, which is to be found 
on the record that his order is one under Part V of the Bengal Survey Act, 
(Bengal Act V of 1875), and s. 40 of that Act, which is the first section of 
Part V, authorises him to dispose of such a boundary- dispute as he has 
decided in this case. We, therefore, do not think that ihe was dealing 
with the case under the Tenancy .Act, and accordingly the decision of the 
Special Judge now appealed against is right. 

Sir Griffith Evans relies on the fact that the Settlement Officer has 
described himself as such and not as a Survey Officer, and also on Rule 33, 
p. 8, of the Board's Survey Manual, in which it is laid down that, under 
s. 106, a Settlement Officer may decide disputes between two disputing 
landlords, unless the estates of one of them should lie without the limits of 
the area under settlement, which is not the case, it is said, in the present 
instance. 

But this rule has not the force of law, and the Settlement Officer him- 
self says bis proceeding was one under Part V of the Survey Act. It iS a 
well known rule that when a judicial officer has powers to do certain things, 
it is to be presumed that, when he does these things, he was acting under 
these powers, though he may not expressly say so. 

We, therefore, see no reason for interfering in this case. As t 0 
Special Judge points out, the appellant has still the remedy of a reg ar 
•civil suit open to him. 

We dismiss the appeal with costs. 


J. V. W. 


Appcdl disMi^sed, 


4 ' » 
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[940] FULL BENCH. 

Before Sir IK. Co7/tcr Pcthcram, Kt., Chief Justice, Mr. Justice Norris, 
Mr. Justice O'Kiuealy, Mr. Justice Trevelyan and Mr. Justice Qhose. 


GiRISH Chundra Basu {Auction' purchaser). Petitioner v. Apurba 
Krishna Bass {Judyinent-dehtor) AND another {Decree-holder) , 

Opposite Parties.* f8th August, 1894.] 

Code (1882), s. 310-A— Ad V of 1894. s. 2 — Construction of Statute— 
Act creating new rights, effect of —Execution of decree— Sale in execution of 
decree held after Act V of 1804 carne into operation, the execution proceedings being 
commenced before- lietrospective enactnient tohen applicable to pendtngiproceedings. 

On tUo 30th January 1894 an appUcalion v^as made for execution of a decree 
passed cn the 5tb of the same month and certain property was thereafter duly 
attached. On the 8tb February 1894 the sale proclamation was published, and 
on the 26th March the sale was held. On the 17th April 1894 the judgment* 
debtor applied to the Court under the provisions of s. 310- A of the Code of Civil 
Procedure (which section was added to the Code by Act V of 1894, and which 
came into operation on the 2od March 1894) to have the sale set aside on pay- 
ment to the auction-purchaser of 5 pet cent, on the purchase money and to the 
decree-holder of the amount mentioned in the sale proclamation. The auction- 
purchaser resisted the application on the ground that the section could not affect 

the sale in question. 

Bcld (PETHBKAM. C.J.. and 0'KINE.\LY. J., ifis.vnfiuff) that the section 
oonforred a new and substantive right on the judgment-debtor and was not 
merely a matter of procedure ; and that as Act V of 1894 does not clearly indi- 
cate the intention of the Legislature that it was meant to have retrospective 
efiect the section bad no application to pendiog proceedings, and the judgment- 
debtor was not entitled to have the sale set aside under its provisions. 

Held per PETHEUAM. C.J.. and O'KINBaey, J.. that the section merely 
dealt with a matter of procedure and applied to the sale which the judgment- 
debtor was entitled to have set aside. 

Per PETHEBAM. C.J.-A11 that s. SIO-A does, so far as the decree-holder 
and judgmeiU-debtor are concerned, is to extend the period during which the 
latter may discharge his liability by 30 days beyond the date of the sale, and is 
merely a modification of the way in which the successful litigant may 
the fruits of his decree ; and even if it be considered as creating a new and sub- 
stantive right in the judgment-debtor the words used by the Legislature in Act 
V of 1894 must be taken to [94t3 have been used with the express intention 
that the section should have a retrospective efiect in the sense that it should 
take efiect on sales held after the Act came into operation, though the execution 
proceedings, of which the sale was a pact, bad been commenced belore the Act 

came into operation. 

P— n-KiKEALY J.— Act XIV of 1882 is on the face of it an Act of procedure 
and noth^T more', and what the Legislature intended to do by Act V of 1894 
was ?o amend the rules of that Code with regard to the sale anu delivery of 
properly, and the section, both in form and substance. « merely a rule of proce- 
dure under which no party has a vested interest. In addition, as under s. 316 
of the Code a purchaser has no vested interest in the property before fat* 

♦ bft^rtificate he could not insist on the sale being confirmed and a certificate 
being given him if the amount due by ihe judgment-debtor be paid in before that 

i.nl Mohun Mukerjee v. Jogendra Chunder Roy (1), Tupsee Singhy. Ram 
Sartn AH v. Lm Koma I Shaha (3), and Deb Narain Dutt v. 

Narendra Krishna (4) referred to. 

{Overruled 22 0. 767 ; F..:i6 M 477 (4781 ; R., 23 B.460 (452) ; 28 C. 682 (694) ; 90 
iOverMUd.^2^u.^ ^ ^.^ggp 6 0.W.N. 57 (59).] 


(1) 14 C. 636. 


* Full Benoh in Buie No. 860 of 1894. 
(9) 16 0. 376. (3) 16 C. 383. 


(4) 16 G. 267 
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FULL 
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21 C. 940 
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This was an application by a purchaser at a sale held in execution 
of a decree to have an order passed by the Munsif of AUpore annulling 
the sale set aside. 

The decree was passed on the 5bb January 1894 for Bs. 36 in a suit 
by Jogendra Nath Banerjee against Apurba Krishna Dass. On the SOth 
January 1894 execution was applied for and certain property was there- 
after duly attached. On the 8th February 1894 the sale proclamation 
was duly published and the sale was held on the 26bh March. The 
petitioner before the High Court, Girish Chundra Basu, became the 
purchaser of the property for Bs. 80, the property being sold subject to a 
mortgage for Bs. 600 with interest thereon. 

On the 2nd March 1894 Act V of 1894 came into operation, and on 
the 17th April 1894 the judgment-debtor applied under s. 310-A of the 
Code of Civil Procedure which was added to the Code by that Act bo have 
the sale set aside upon payment to the purchaser of 5 per cent, on the 
purchase- money and to the decree-holder of the amount mentioned in the 
sale proclamation. 

The purchaser opposed the application, contending that s. 310-A 
could not apply to the sale, which was in execution of a [942] decree 
passed before the Act came into operation. The Munsif, however, held 
that the amending Act having come into operation at once applied to all 
pending sales, and overtuling the objection made the order asked for. 

The auction-purchaser then applied bo the High Court for a rule to 
show cause why that order should nob be sob aside, on the ground that 
s. 310-A had no application bo the case, and the Munsif had no jurisdic- 
tion to set aside the sale. 

The application was made on the 3rd May 1894 by Babu Ashutosk 
Mukerjee to a. Bench consisting of Petheram, C.J., and RaMPINI, J., 
and a rule was issued in the form asked for. 

The rule was heard before a Full Bench. 

Babu Ashutosk Mukerjee in support of the rule. 

Babu Issur Ckunder Ohuckerhutty showed cause. 

Babu Issur Chunder Chuckerbuttli took the preliminary objection 
that as there was an appeal from the Munsif’s order the High Court 
should not interfere in its revisional jurisdiction, but the Court decided 

to hear the case on the merits. , . 

Babu Ashutosk Mukerjee iu support of the rule. — Upon the principles 
to be deduced from the three Full Bench decisions in Lai Mohun Mukerjee 
v. Jogendra Chunder Roy {\),Uzir Ali v. Ram Komal Shaha (2), dtoa Deo 
Narain Dutt v. Narendra Krishna (3) it cannot be held that Act V o 
1894 applies to this sale. The first of these cases arose out of 
tion made under s. 174 of the Bengal Tenancy Act, and it was held a 
the section created a new substantive right, and could not therefore, in t e 
absence of express legislation, be applied to the case of a sale in execu ion 
of a decree the execution of which had been applied for before be c 
came into force. In Uzir Alt's case the same section of the 
Act was in question, and the same decision was given, it being e 
the section was not a mere matter of procedure, but oonferre a 
stantive right. In Deh Narain Dutt's case the question was wnetner 
s. 170 of the Bengal Tenancy Act applied to a pending proceeding, an 
was held that it did apply being a matter of [943] procedure, 
previous decision was referred to. It is clear, therefore, a • _ 
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conferred a new and substantive right. Tbe statement of objoots and 
reasons to Aot Y of 1894 {Gazette of India, Part V, 11th March 1893, 
p. 60), shows that tbe Legislature intended to extend the provisions 
of 0 . 174 to other oases than those covered by the Bengal Tenancy 
Aot, and it makes no difference whether the matter is inserted in the 
Civil Procedure Code or in tbe Bengal Tenancy Aot. A new right is 
conferred. You must look at the essence of the enactment and not 
at the place where it is enacted. It is immaterial in what Act it stands. 
You must look at the section and see if it confers a new right or merely 
lays down a new procedure. There are other rights dealt with in the 
Code of Civil Procedure. Sections 13. 43 and 125 all deal with matters 
of right. Again, when the Legislature intends an enactment to apply 
to pending cases it specially enacts that it shall so apply. ^ The Parti- 
tion \ct (IV of 1893) is a Procedure Aot, but s. 10 provides that it 
is to* apply to pending proceedings. There is no similar provision 
in Aot V of 1894. The section in the .4ct confers a new right, and 
being added to a Procedure Code does nob make it a mere matter of 
procedure. If tl^e reverse had been enacted it could nob have been con- 
tended that a right of the judgment-debtor had not been taken away. In 
the case of Amtnd Chundcr Roy v. Nitai Dkoomtj (i) it was held that an 
appeal newly given by law is applicable to proceedings instituted before 
that change in the procedure was made, the appeal being merely a matter 
of procedure, so that it is nob enough to see where the section is found, but 
you have to look to what it relates. Id Framji Bomanji v. Hormasjz 
Rariorii (2) the same principle was adopted, though the new Act took 
the right of appo.l. The objeotioe taken that this Court cannot 
interfere because an appeal lay from the Mnnsif s order is of no avail. My 
client is the purchaser and no party to the suit and could not therefore 

““’’’^Babu Issur Chunder ChuckerbRtUj .—VnAet s. 244, all questions that 
arise in execution of a decree can be decided, and in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3) it was [944] pointed out that the fact that 
a purchaser is interested and eonoerned in the result has never been held to 
X^nt the application of that section. lO'KiNEALT, J.-Has it over 
been held that the purchaser can appeal ? It has never been the practice. 
•Rnf v.« rvrtnM hfi added a party, though no case shows be could appeal. 

isiearv Lai Saku (4) (see pp. 448 and 4583 shows that 

IllTJr iuldlp^peal, as the matter is one which falls under s^244, and 
J.V. 04 - kairtfl ar, Bfl has no right to make this application under s. 622. 

On the merits Act V of 1894 is termed ao Act to amend tbe Code of 
Civil ProcedSrlnd there is no iustification for cailing it an Act which 
dells with substantive law. The Code itself is mere y an Act regulating 
j vari a m and the other sections referred to do not deal with 

t/^htSut :nlt Wi' h mttlrs of procedure. It was provided by Act V of 
1894 that it should come into force at once, and it shows no intention on the 
part of the Legislature to limit its operation to eases arising after it was 
Tt wL evidently intended to apply to all ponding cases. Its 
provisions merely extend the time within which the judgment-debtor can 
pa^ the amount due. It does not confer any new substantive right, but 
or^lv proBbribes the procedure for fixing the time within which the debt 

The Full Bench cases cited on the other side have no 
tnnlication to this case. (See Wilber force on Statute Law, p. 155, et seg.) 

men 4S9 ^ (2) 3 B.H.O.O.C. 49. 

‘(3*) » C 6M. 
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Babu Ashutosh Mookerjee in reply. 

The following judgmeots were delivered by theFuIl Bench (Petheram, 
C.J., and Norris, O'Kinealy. Travblyan and Ghose, JJ.) : — 

JUDGMENTS. 

Ghose, J. — The question raised in this rule is whether the provisions 
of Act V of 1894 are applicable to proceedings commenced before that 
Act came into operation. The decree in this case was pronounced on 
the Sch Jaou.ary 1894 ; the application for sale in execution thereof was 
made on the 30th January ; the sale proclamation published in February 
1894 : and the sale was held on the 26th March 1894. In the meantime, i.e., 
on the [915] Sod March 1894. the Act in question was passed and came 
into operation. The judgment-debtor, relying upon the provisions of 
s. 310- A, which by that Act was directed to be inserted in the Code of Civil 
Procedure, applied bo the Court which had held the sale, to set it aside 
upon payment to the purchaser of a sum equal bo Ove ner centum of the 
purchase- money, and to the decree-holder the amount specified in the 
prociarnabion of sale : and the Munsif has under that section set aside the 
sale. If the provisions of Act V of 1894 were intended to have retro- 
spective effect, the Munsif was right in making the order he did ; other- 
wise the order was without any authority. As the law (Act XIV of 
1882) stood before the said Act came into force, a person purchasing a 
property at an execution sale would be entitled to have the sale confirmed 
unless it were proved that there was material irregularity in publishing 
or conducting the sale, and that substantial injury was caused by' reason 
of such irregularity (ss. 311 and 312). Act V of 1894 so far modified this 
provision as to provide and insert after s. 310 that “any person whose 
immoveable property has been sold under this chapter may at any time, 
within thirty days from the date of sale, apply to have the sale set aside 
on his depositing in Court : (a) for payment bo the purchaser a sum equal 
to five per centum of the purchase-money, and (6) for payment to the 
decree-holder the amount specified in the proclamation of sale as that for 
the recovery of which the sale was ordered, less any amount which may, 
since the date of such proclamation of sale, have been received by the 
decree- holder,” and that “ if such deposit is made within thirty days the 
Court shall pass an order setting aside the sale.” The Act (V of 1894) is 
entitled to be “ an Act to amend the Code of Civil Procedure,” and it is 
stated that “ it shall come into force at once.” Now I take the rule of con- 
struction in a matter like this to be, as it is stated by Wilson. J., in Deb 
Narain Diitt v. Narendra Krishna (1) and Tupsee Singh v. Ram Sarun 
Koeri (2) that “ retrospeotivaeffect is not ordinarily given to an enactment 
so as to affect substantive rights, bub that provisions affecting mere proce- 
dure are applied bo pending proceedings,” and that “an enactment affecting 
[946] rights of property is not to be so construed as to give retrospective 
effect, unless the intention that it shall have such effect clearly appears. 

It has been contended that the provisions contained in the new 
s. 310-A are merely matters of procedure, that it finds its place in an 
which is a Code of Procedure, and that upon the wording of Act V of 1894 
itself it is clear that it is intended to have retrospective effect. A ques- 
tion similar to this, so far as the first branch of the argument is cooceroed. 

was considered by two Fall Benches of this Court in Lai Mohun Mukerjee 
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V. Jogeftdra Ohundcr Roy (1) and Uzir Ali v. Ra7ii Koinal Shaha (2). 
This was with referenoeto s. 174 of the Bengal Tenancy Act. the language 
o! which is very similar to that of s. 310-A of Act V of 1894; and 
it was held that s. 174 was not a mere matter of procedure, but conferred 
a new and substantive right, and that in the absence of any indication 
of intention that the provision was to operate retrospectively it did 
not, by the ordinary rules of construction, apply to proceedings under 
a decree passed before the Act came into operation. If the rule of 
law, laid down in these two cases, is to be followed, I do not see how it 
can be held in this case that s. 310-A is a matter merely of procedai'e, 
and does not confer upon a judgment-debtor a new and substantive right, 
which he did not possess under the Code as it stood before the amending 
Act was passed. It has, however, been said that the Act, in which 
s. 310-A has been incorporated, is merely a Code of Civil Procedure, 
and the section has been inserted in a chapter which deals with 
the execution of decrees, and lays down rules as to the sale of im- 
moveable property ; whereas s. 174 is a part of the law of landlord and 
tenant, which deals with matters of substantive right. It will, how- 
ever, be found upon an examination of the Bengal Tenancy Act that 
it deals with procedure as well as substantive rights, and s. 174 finds a 
place in a chapter entitled “ Sale for arrears under a decree," a chapter 
which, while it lays down what are “ protected interests " and the power 
conferred upon a purchaser to annul encumbrances, prescribes certain 
[9471 special procedure, for, and rules connected with, sales. And if a 
provision like that, which is contained in s. 174 of the Bengal Tenancy Act, 
is not a matter of mere procedure, but confers a substantive right, I do not 
see how it can be held that, because it finds a place in a Code of Civil 
Procedure, it is nothing but procedure, and does nob confer a substantive 
ri«ht As I have already pointed out, in the event of a sale taking place 
under the Code of Civil Procedure, a purchaser is entitled (barring, of 
course, a case of fraud or other abuse of the process of the Court) to have 
the sale confirmed, unless it is proved that there has been a material 
irregularity in the publishing and conducting of the sale, and unless sub- 
stantial injury has been occasioned by such irrregularity. Section 312 of 
the Code says that “if no such application, as is mentioned in the 
last preceding section, be made, or if such application be made, and 
the objection be disallowed, the Court shall pass an order confirming 
the sale as regards the parties to the suit and the purchaser,” and so 
on The words are “shall pass an order confirming the sale." Section 
310- A. however, provides that, if within thirty days from the day of sale the 
judgment-debtor pays up the decree, and in addition a sum equal to 5 per 
centum upon the amount of the purchase money, the Court shall pass 
an order setting aside the sale." I think. foUowing the Full Bench decisions 
already referred to, that this provision does confer a substantive right upon 
the judgment-debtor to have the sale set aside, and that in derogation of 
the right, imperfect though it may be, which the Code gives to a purchaser. 
This I am disposed to think, is not a mere matter of procedure to which 
retrospective effect should be given. As to the argument derived from the 
language of the amending Act itself. I must confess that the matter is nob 
free from difficulty, but, after the best consideration I have been able to 
give to it I am inclined to think that the provisions of the Act are not 
clear enough to indicate that it was the intention of the Legislature that it 
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should have retrospective effect. The Act no doubt provides that it shall 
come into force at once, that s. 310-A is to be inserted in the Civil Proce- 
dure Code, and that it applies to a sale held under this chapter ; but these, 
circumstances are not, to my mind, sufficient to indicate that the privilege 
conferred thereby upon a judgment- [9483 debtor was intended to apply 
to a sale, the proceedings in relation to which had already been taken, 
“ under the chapter ” as it existed before s. 310-A was incorporated in it. 
I observe that where the Ljegislature have thought that an Act should , 
have retrospective effect they have said so either in express words, or by 
clear implication, e.g., s. 10, Act IV of 1893, and s. 21 of the Beneal, 
Tenancy Act. Upon all these grounds I am of opinion that Act V of 1894 
has no retrospective effect so as to apply to the sale in question. 


Trevelyan, J. — The question before us is whether Act V of 1894 
has a retrospective effect and applies to proceedings in execution com- 
menced before that Act came into force. There is in my opinion nothing 
on the face of the Act to show that the Legislature intended it to have a 
retrospective effect. There is an absence of express provision for retro- 
spective operation such as is to be found in s. 10 of Act IV of 1893, and 
similar provision in other Acts. There are no words used which in any 
way indicate that the Legislature intended a retrospective effect. The 
phraseology of the section which is added by the Act in question to the 
Code of Civil Procedure is such as to fit into the Code and to be read with ^ 
the other provisions of the Code. There is nothing in the words of the 
section which indicates an intention to do more than merely supplement 
the provisions of the Code. It has been so drawn as to bo read into the 
Code, and its form has, in my opinion, that object only. That form has 
no reference to whether its operation is to be retrospective or only pro- 
spective. There are certain cases, such as those to be found at p. 165 of 
Wilberforce’s Statute Law, 1st edition, where particular words have 
been held to show by implication that the Legislature intended , 

spective operation to be given to the provisions of a Statute. I can find 
nothing of the kind here. Moreover, in considering this question, I think 
one is entitled to assume that the Legislature had in view the state of 
the authorities in this Court on this subject. The recent decisions o 
Full Benches of this Court on similar provisions of the Bengal Tenancy 
Act, to which I shall presently refer, must be taken to have been in 
the contemplation of the Legislature; the more so, as since the dwi- 
sion of those cases, we find that [949] when they intend to give re ro- 
spective operation to an Act they do so in express terms. 

There remains the question as to whether retrospective operation 
should be given to this enactment on the ground that it relates to proce- . 
dure onlv. I do not think it necessary for us to examine this question as 
if it were “res integrar The matter is in my opinion concluded oy . 
authority. I fail to find any real distinction between the decisions of we 
Full Benches of this Court in the cases of Lai Mohiin Mukerjeev. Jogen- 
dra Chundcr Roy (1) 9.nd Uzir Ali v. Ram Eomal Shaha (2) and t - 
present case. Section 174 of the Tenancy Act contains a provision, 
similar to the one in Act V of 1894. In the case, Lai Mohun 
Mukerjee v. Jogendra Chunder Roy (1) the Full Bench pointed out tba 

that provision created - a 7iew right which judgment- ® -nnfsrs 

possess under the old Act. Similarly here, the new s. 310-A corner. 
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upon judgmenb-dabtora a new right wbioh they did nob possess 
under the Civil Frooeduie Code as unamended, as pointed out by the 
Full Benoh in Ozir Ali v. Mam Komal Shaha (1). The case of 
Lai Mohun Mukerjeo v. Jogendra Ghunder Boy (2) held that s. 174 
was not a mattei' of mere prooadure, but conferred a substantive right. 
It is sought to distinguish these cases by the fact that the provisions of 
the Tenancy Act are in the main provisions of substance and not of 
procedure. This is to my mind no answer. Many Acts which are in the 
main Acts otherwise than of procedure deal also with matters of proce- 
dure. In the same way Acts of Procedure occasionally deal also with 
rights. It is always necessary to see whether the particular provision is 
one of more procedure or dealing with rights. Two Full Benches have 
held that a section equivalent to the section in question is not a matter of 
mere procedure, but confers a substantive right. I think that until the 
Legislature deals with this matter we are bound to follow these decisions. 
I Would make the rules absolute with costs. 

O’Kinbaly, J. — This is a rule obtained by Girish Chundra Basu, the 
auction-purchaser at a sale held under the Civil Procedure Code, against 
the decree-holder and judgment-debtor, calling upon them to show cause 
why the decision of the Munsif [950] in the Court below, dated the 30bh 
April 1894. declaring that s. 310A, which is a now section added to the 
Procedure Code by Act V of 1894, did not apply to the sale, should not be 
set aside. Act V of 1894 proposes to amend the Code of Civil Procedure. 
In cl 2 of 8. 1 it declares that it shall come into force at once ; and m s. 2 
it declares that after s. 310 of the Civil Procedure Code the following section, 
namely. 8. 310A shall be inserted. The question, therefore, which we 
have to decide is whether, on the well-known rules of construction, s. 310A. 
is a rule of procedure or one which destroys any vested interest in the 
purchaser existing before its enactment. In the course of the argu- 
ment before us reference .has been made to three cases decided in this 
Court The first case is that of Lai Mohun Mitkerji v. Jogendra Chunder 
Rma fQl The decision in that case was a decision with reference 
fo "be Uvisfons of s. 174 of the Bengal Tenancy Act. That Act 
is an Lt to amend and consolidate certain enactments relating to 
the law of landlord and tenant— an Act which, on the face of it. creates 
suhdi-sLnfciva ri&bts and interests in the soil to be carried out to 
a large extent under the procedure of the Civil Procedure Code. In that 
case it was decided that s. 174 of that Act bad not retrospective effect^ 
The next case is the case of Tupsee Stngk v. Bam Sarzm Eoerz (^3). In 
?hat caseTwas decided that s. 21 , sub-s. 2 of the Benga Teoancy 

Act had retrospective effect, and apphed to suits pending at the date 

ft# fh« rtrtmmencement of that Act. The third case is the case of Deb 
Narain Butt v. Narendra Krishna (4). That was a case depending 
uZrhe^onstructVoa of the Rent Act and s^ 6 of the General Cla,uses. 

.. A . „omelv Act I of 1868. The general rule of decision 

apSlcable in aU these cases was that retrospective effect is not ordinarily 
^ppheable ,n all snbstantive rights ; bnt 

that provisions affecting mere procedure apply to pending oases. I 
fw-f ^finrtinle but I accept it also with the reservation pointed out 
“y M ‘ Justo wtont Deb Narain Dutfs case at p. 270 that there 
is no use in citing one Act for the purpose of construing another, no 
[881] more than there is to refer to the construction of one document as 
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a guide to a Judge in construing another. In both cases the rules laid- 
down to guide us in coming to a conclusion are the same. 

Eaoh enactment, as it is in the case of each document, must be con* 
sfcrued by itself according to the intention of the framers. If, therefore, 
we turn to s. 310 A to find out whether it is a section of procedure or one 
affecting a substantive right, we have the following circumstances to guide 
us. Act XIV of 1882 is an Act to consolidate and amend the laws relating 
to Procedure of Courts of Civil Judicature. On the face of it it is an Act 
of Procedure and nothing more. It provides the form and manner of 
conducting and carrying on suits through their various stages from com- 
mencement to final judgment and execution according to principles and 
rules laid down in the Act itself. In form, in name, and in substance it 
professes to deal with matters of procedure and not matters of right. 
Chapter XIX of the Code deals with execution of decrees. This Chapter 
is divided into several parts of which A describes the way in which 
decrees maybe executed ; B deals with applications for execution; G deals 
with staying execution : D refers to questions for the Court executing a 
decree; E describes the modes of execution : F' refers to attachment o£ 
property, and G is that portion of the Code which has been amended by 
the section in question and treats of sale and delivery of the property. This 
last division is still further sub-divided : {a) contains the general rules 
under which sales and delivery of property should be made ; (6) lays down 
rules as to moveable property ; and (c) prescribes rules as to immoveable 
property. It is in this subdivision (c), that is to say, in bbe rules prescrib- 
ed as to how a Court should sell immoveable property, that s. 310 A is 
directed to be inserted. It seems to me wbat the Legislature intended was 
to amend the rules of the Civil Procedure Code in regard bo sale and 
delivery of immoveable property. That seems to me both in form and sub- 
stance a rule of procedure under which no party has a vested interest. 
For these reasons alone I am of opinion that the rule should be discharged. 
Bub in addibtioD to this I think there are other reasons which ought to 
bring us to the same conclusion. Section 310 A provides that if a. person 
[952] applies under s. 311 ha shall nob get the benefit of a. 310A. It 
appears to me that s. 311 refers bo matters of procedure and procedure 
only. It is nob therefore unreasonable to presume that when two 
alternative remedies are prescribed, and one of them is a matter of 
procedure, the other ranks no higher. Apart, however, from the interpreta- 
tion that I hsuve put upon Act V of 1891, there seem to be other objections 
to making this rule absolute. Under a. 316 of the Code a purchaser has 
no vested interest in the property before the date of his certificate. If 
befoi'e that date the judgment-debtor pays into Court the amount duoi 
the execution would oeaso, and the purchaser could nob insist upon the sale 
being confirmed and a certificate being given to him. Moreover, as pointed 
out in the decision of their Lordships of the Privy Council in the case- of 
Frosunno Kumar Sannyal v. Kali Das Sanyal (1) that when a question 
arises under s. 244, the fact that the purchaser, who is nob a party to the 
suit, is interested in the result has never been held to be a bar to bh.o 
application of s. 244. Now, the question to be decided under s. 310A is 
one which falls under s. 244. By s. 2 of the Code the determination o£ 
any question mentioned or referred to in s. 244, bub not specified in 9* 
is within the definition of “ decree ; ’* and I observe that the matter d^t 
within s. 310A is not spMified ins. 588. If therefore we were to maKe 
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suoh a rule absolute it would bo to allow a person who has no vested 
interest in the property, nor the carriage of the suit, to ask the Court to 
deorde, as between him and the parties to the suit a point which is properly 
the subjeot of appeal between the parties. It seems to me that that is not 
a position in which we ought to place ourselves. For all these reasons I 
would discharge the rule. 

Norris, J. — I have had the advantage of considering the judgment 
that has been delivered by Mr. Justice Ghose. 1 entirely agree in the 
reasoning therein adopted and in the conclusion arrived at. 

PetHERAM, 0 i.— On the 5bh of January 1801 Jogendra Nath 
Banei'jee obtained a money decree against Apurba Krishna Dass for 
Rs. 36, and on the 30th of the same month applied to [933] execute the 
decree. The property now in question was duly attached in the execution 
proceedings, and on the 8th of February a notitioation was issued by 
which it was notified that the property would be sold on the 26th 
of March. On the 2Qd of March the Civil Procedure Code Amendment 
Aob 1894 came into operation. On the 26bh of March the property 
was sold and purchased by Girisb Cbundra Basu, the present petitioner. 
On the 17th of April the iudgmenb-dobtor applied under s. 310A of 
the Civil Procoduro Code to havo the sale sot aside, and on the SObh 
the Munsif made an order under that section sotting it aside. This 
rule was afterwards obtained from this Court on tlio application of 
the purchaser to sot aside tho order of the Munsif and to allirm the 
sale. Baboo Ashutosh Mukerjee in support of the rule has relied on 
three Full Bench oases of this Court — Lai Mohun Mukerjee v. Jouendra 
Ohunder Boy il), Uzir All w. Barn Kotnal Shaka (2), and Deb Naniin 
DuU V. Narendra Krishna (3). In the tirsb two of these cases the 
question turned on the construction of s. 174 of the Bengal Tenancy 
Act, and in them the learned Judges bald that when a decree had been 
obtained before that Act had come into operation the judgment-debtor 
could not avail himself of that section, although the sale took place after 
the Act had come into operation. Mr. Justice Micber in giving the judg- 
ment of the Court in the tirsb case says : “Section 174 of tbe Bengal 
Tenancy Act confers upon the judgment-debtors a new cigbb which they 
did not possess under tbe old Act. Therefore the presumption is (in tbe 
absence of express legislation or direct implication to the contrary) that 
its operation is not intended to be retrospective.” The second case merely 
followed the first. In the third case the question arose under s. 170 of 
the Bengal Tenanev Act. and the judgment is only useful to us in.ibhe 
present case, in so far as Mr. Justice Wilson in delivering the judgment 
states the rule which should guide Courts in such cases. At p. 272 he 
says : “ The rule is that retrospective effect is nob ordinarily given to au 
Enactment so as to affect substantive rights, but that provisions affecting 
mere procedure are applied to pending proceedings. , ' 

[9343 The object, to attain which s. 174 of tbe Bengal Tenancy Act 
was enacted, resembles very closely that to attain which the Civil Proce- 
dure Code was aaoeoded by the additioQ of s. 310-A, The two Full 
Benches of this Court have held that the object was attained m the case 
of the Bengal Tenancy Aob by the creation of a new right, and nob by a 
mere change of procedure, and we are no doubt bound to follow those decy 
sione The words used in the Civil Procedure Code Amendment Act, 1894. 
are however very different from those used in the Bengal Tenancy Act, 
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and bhe Act in which the ameodments are made is one of an entirely 
different description from bhe Bengal Tenancy Act, it being one whose sole 
purpose is to provide and regulate the procedure of the Civil Courts, and 
as for these reasons the present case is not identical with those in the tveo 
Full Bench cases it is not concluded by them, though in deciding it we 
must be guided by the principles which are enunciated in those cases. I 
am of opinion that upon those principles, both as they are explained by 
Mr. Justice Mitter in the first case and by Mr. Justice Wilson in the 
second, this sale is subject to the provisions of the Civil Procedure Code as 
amended by the Act of 1894 ; in other words, that it is subject to the pro- 
visions of s. 310-A of the Code. The new section appears in Chapter 
XIX of the Code which is headed "Of the execution of decrees, ” and is 
the Chapter which provides the machinery by which a successful litigant 
may obtain the fruits of the decree which has been made in his favour. 
By this machinery a person who has obtained a decree for money could, 
before the 2nd of March 1894, realise his claims by having the property 
of his debtor sold by the Court unless the money is paid before the sale, 
and all that the new section has done, as far as the decree-holder and his 
debtor are concerned, has been to extend the period, during which the deb- 
tor may discharge his liability by payment, for 30 days beyond the date 
of the sale. This in my opinion is a mere modification of the mode in 
which the successful litigant may obtain the fruits of his decree, and is 
strictly within Mr. Justice Wilson’s definition of the principles in the 
passage which has already been quoted. But even if we were bound, 
in consequence of tbe decision of the Full Bench in the first case, to 
bold that the new section of the Code [S5a] created a new right in 
the judgment-debtor, still I think that tbe result will be the same, as in 
my opinion the words used in this Act bring it strictly within the excep- 
tion mentioned by Mr. Justice Mitter, in delivering the judgment of the 
Full Bench in tbe first case. The Act of 1894 came into operation on tbe 
2nd of March, and from that day s. 310A has been as much a part of the 
Civil Procedure Code as any other section of it. Tbe section on its face 
applies to all sales under the Code, and this accoi’ding to the ordinary mean- 
ing of words must mean the Code as it exists at the time when the sale 
takes place ; and by using the words which have been used the Legislature 
have, in my opinion, expressly enacted that this section shall have retros- 
pective effect in the sense that it shall take effect on sales made after the 
Act had come into operation, though the execution proceedings of which 
the sale was a part had been commenced before it had come into operation. 
I would only further remark that no injustice can result from this reading 
of tbe section, as it does not affect any interest which was in existent 
before the 2rjd of March, tbe purchaser not having acquired any untu 
the 26th, at which time the new law was in force. For these reasons 
am of opinion that this rule should be discharged. ^ 

The result is that in accordance with the opinion of the majon y 
this Bench the rule will be made absolute with costs. 

Buie made absolute. 
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APPELLATE CBIMINAL. 

Before il/r. Justice Beverley and Mr. Justice Banerjee. 


Wafadar Khan and others {Appellants) v. Queen-Empress 

{Respo)idcnt) * [23rd July, 1894. i 

Charge to Jury —Misdireclion— Appeal Court, Powers of, in cases of trial by jury 'when 
there has been misdirection — RioiiMp— CommoH object — Alternative charpes^Cri- 
mina^ Proci’ditre Code (AT of 1882>, ss. 236, 303, 418, 423 and 537. 

Aq aooused in a trial by Jury is entitled to the verdict of the Jury on quea* 
tions of fact, and wbero a verdiot is vitiated oning to misdireolion by the 
[956] Judge, the Aopeal Court baa oo option but to aet aside the verdict and 
direct a re. trial. Were the Appeal Court to go into the facts in suoh a case, it 
would be substituting the decision of the Judges of that Court for the verdiot of 
the Jury, who have the opportunity of seeing the demaanour of the witnesses 
and weighing the evidence with the assistanco which this affords, whereas 
the Judges of the Appeal Court c»n only arrive at a decision on the perusal of 
the evidence. 

Makin v. Attorney General of New South Wales (1) referred to. 

Section 537 of the Code of Criminal Procedure does not warrant an Appeal 
Court, in a oase where there has been misdirection in a charge to a Jury, going 
into the evidence with a view to decide whether there is sufficient evidence to 
justify a conviction. Uodar s. 418 an appeal in a case tried by a Jury lies on 
matters of law only, and the Appeal Court has no power to try tho accused on 
matters of fact. Tho word “ erroneous” in cl (d) of s. 423 must not be 
read as " wrong on the facts.” but must be read in nonnoclion with the words 
that follow as meaning that tho verdict has been vitiated and rendered bad or 
defective by reason of a misdirection or a misunderstaodiug of the law. 

Fourteen aconsed were charged with rioting armed with deadly weapons 
and with murder and causing grievous hurt during such not. The common 
obieot alleged by the prosecution was to compel the payment of certain 
money by one of the persons of the opposite party. Some of the aooused who 
admitted their presence at the scene of the occurrence stated that they had been 
attacked on account of an allegation being made that one of the opposite party had 
enticed away another's wife, and that they had merely acted in self defence. 
The oase was tried before a Jury, and oo the close of the oase for the prosecution 
the Sessions Judge, considering that possibly tho common object alleged by the 
prosecution might be considered not to have been proved, amended the charge 
and added an alternative common object to it, vie., that the object of the assem- 
blvwasto punish one of the opposite patty for enticing away another s wife. 
There was no evidence on the record to prove the alternative common object, it 
being based solely on a portion of the statements of some of the aooused. and the 
Sessions Judge put it to the Jury that it was an infeceoce that oould possibly be 
drawn from the evidence, but it was for them to draw that inferenoe or not. 
The Jury convicted all the accused without specifying which common object 
they relied on. and were not asked, under s. 303 of the Code of Onmioal 
Prooedute, any questions for the purpose of ascertaining what their verdiot was 

based on. 

HeW. that the Judge had misdirected the Jury, and that the verdict of the 
Jarv leavina it uncertain what was the common objeot which actuated the 
aocused, it was bad in liw, and thatthe conviction must be set aside and tho 

oase retried « 

Held further that it ^as unfair to use a part of the atatements of some of 
r9571 the accused put forward in their defence as justifying the use of force by 
them in repelling the atcaokof the opposite party, for the purpose of showing a 
common object as against them, and that the statements should have been taken 
in their entirety and could not in any event be used as against the rest of the 

aooused. 
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• Criminal Appeal No- 427 of 1894, against the order passed by B.G. Qeidt, Esq., 
Ofiaoiating Sessions Judge of Hooghly, dated the 6th of June 1894. 

(1) Li.R. (1894), A.C. 57. 
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Held, further, that if the Sessions Judge was of opinion that there were grounds 
for charging the accused with a common object other than that alleged by the 
prosecution, his proper course was not to amend the charge but to add a separate 
count or counts to the charge upon which a separate verdict could be taken. 
Section 236 of the Code of Criminal Procedure only authorises a charge in the 
alternative when it is doubtful which of several offences the facts which can be 
proved will constitute, and not where there may be a doubt as to the facts which 
con.Htitute one ot the element:^ of the ofience. 

[Dlse., 19 li. 749 (761) ; 25 C. 711 (714) ; 2G M- 1 (I8) = 2 Weir. 521 ; P., 25 C. 230 
(233): 11 P.R. (Cr.)l9l3; 14 Cr. L. J. 664 = 21 Ind. Cas. 904 ; Appl., 25 C. 561 
(564) : R . 12 Or. L J. 224 (227) = 10 Ind. Cas. 168 = 5 S.L.R. 16 (25) ; 1 L.B.R. 
101 (104); D.. 40 C. 367 (374) = 13 Cr. L J. 821 = 17 Ind. Cas. 565 (566); 10 M. 
L.J. 147 (171) (F.B.).] 

This was an appeal preferred by fourteen Kabulis who had been tried 
by the Sessions Judge of Hoogly and a Jury aud convicted of offences 
under ss. 148 and 325 read with s. 149 of the Penal Code and sentenced to 
various terms of imprisonment. 

The prisoners were tried on four separate charges, namely, (l) murder 
under s, 302 read with s. 149 : (2) culpable homicide not amounting to mur- 
der under s. 304 read with s. 149 ; (3) rioting armed with deadly 
weapons under s. 148 read with s. 149 ; and ^4) causing grievous hurt under 
8. 325 read with s. 149. The Jury found them all not guilty on the first 
two charges, bub convicted them on the third and fourth charges. The 
appeal was preferred mainly on the ground that the Sessions Judge had 
misdirected the Jury in his charge. 

The common object as originally set out in the third charge was ‘by 
means of criminal force to compel Mir Azad to pay money which he was not 
legally bound bo do and bo use criminal force on Mir Azad and bis party," 
but during the trial the Sessions Judge, after the case for the pro- 
secution was closed, amended that charge under the provisions of s. 227 
of the Code of Criminal Procedure, and added an alternative common 
object in the following words, “ or else to punish Khan Ghalib for having 
enticed the wife of one Sher Ali." 

The facts of the case appear sufficiently from the charge of the 
Sessions Judge, the material portions of which were as follows : — 

The charges against the accused are four in number. The first to 
which I shall call your attention is that numbered three, viz., that they 
were guilty [958] of rioting armed with deadly weapons, and. that as mem- 
bers of the unlawful assembly engaged in that rioting, they had a common 
object which has been specified in the alternative, and as to which I will 
a,ddres3 you later on. Further, the accused are all charged with murder, 
culpable homicide, and grievous hurt as offences committed by some 
member or members of the unlawful assembly. If any of these offences 
was committed in prosecution of the common object of that assenably, 
or such as the members of the assembly knew to be likely to be committM 
in prosecution of that object, then each member of the unlawful assembly 
is considered guilty of these offences, whether he actually committed i 
or nob. The case for the prosecution is briefly as follows : 

There is a small colony of Kabulis, about eleven in number, 
together at Bhadresar, in a lodging which some call Mir Abdullah s lo ?• 
ing and others call Mir Azab’s lodging. It is alleged that a 
other Kabulis living at Mania, Simla, Rishra, Ghampdani and o er 
places were collected together by Wafadar, the accused No, I* 
this band estimated in number from 25 to 40, armed with /atAtes 
the leadership of Wafadar, went to the house where the co ony 
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Bbadresar wore livioe, and that some 15 or 16 entered the house: that 
'Wafadar demanded from Mir Azad, oue of that colony, money 
whioh he said Mir Azad ought to pay him. Mir Azad denied any 
liability to pay money to Wafadar, and that therefore Wafadar gave the 
order to beat the follow. Mir Azad, however, retreated and made 
hia way to the thavnah. Khan (Ihalih, who was at the time in Mir Criminal, 
Abdullah's lodging, raised hia arm to stop any violence, whereupon, under 
Wafadar’s order, Wafadar's followers attacked Klian Ghalib so savagely, 
and beat him so unmercifully, that Khan Ghalib died in a few minutes. 

The other Kabulis living in Mir Abdullah’s lodging interposed, but were 
themselves severely handled, one of them, Khan Ghalib s son, receiving 
injuries on the head and having his arm broken. It is alleged that all the 

accused were members of Wafadar’s hand. 

That is shortly the story of the prosecution. The defence on the 
other hand is two-fold. Six of the accused have a story to tell of the occur- 
renoQS of that afternoon. They say that they bad been invited to dinnm* and 
on their way to their host’s house they passed through Bhadrosav. ihere 
they met Mir Abdullah and other members of the colony who requested 
them to come into their lodgicg, and rest awhile, and have a 
and drink. With this request they complied. Khan Sadik offered the 
wayfarers s;icri;eZ. The latter replied that they would not take drink at 
his hands, because Khan Sadik had offended their moral sense by living 
with another man’s wife. This speech made the inhabitants colony 

very angry, and they attacked their guests with does, wounded ^^ 0 “ and 
drove them forth from the house, though they baving detoded 

themselves with latines This is the substance of the story told by Wafa- 
dar, and the other five who were, he says, accompanying him to dinner 
adopt that story as their own. The remaining eight accused deny all 
knowledge of anv occurrence of the sort told by the piosecution. deny 
that [959] they were present in Wafadar’s band, and give various reasons 

why they have been falsely accused in this case. « 

You have thus two stories laid before you as to the ooourrenoes of 
the afteruoou of 20th April. Ou the oee s.de you have ^ 

a premeditated attack carried out with violence. On the 
have an account of an affray attributed almost to au 

an anerv word spoken almost on the spur ot the moment. One poibion of 
your tlsk will probably be to determine which of these two stories is true, 

or whether either of t'nem is true. if lo 

lo dealing with “^^arly ^^“vorm^ds ’thoL "cts whlehTro n"t 

irdCu^^^ra^ytthi- fttrwhiX'^ 

to be so certainly proved that you can make them a basis for drawing 
to be so cereal y p uncertain. In other words, you must 

inferences as to ^nown I proceed, therefore, in the first 

reason from J^te known ^^e either admitted by the 

pa®tLa?m else are proved by evidence, of the troth of whioh it is possible 

you may h^ave no masonjo was a fight in 

Mir Abdullah's house in the afternoon between two contending sets of 
Xhufis one set of w\om lived in the house and the other set of whom 
came trim some distance. Members of each set were wounded, some of 

them very -ver^ rhierirTtrserw‘e‘’r: 

Aftused brStant instruments such as tofces. The wounds on the other 

mi 
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side — tihe strangers, as I may call them — were incised wounds, caused by 
some sharp cutting instrument, such as daos. There can be no doubt then 
that the strangers, as has been stated in the evidence, were armed with 
lathies, and that the inmates of the bouse snatched uo anything that first 
came to hand, and that the daos which were found lying about by the 
Criminal. Sub-Inspector and have been produced in Court were the instruments used 

by the inmates of the house, and not by the other party. Daos, such as 
these shown to you. are common articles of domestic use, for the purpose 
of cutting up vegetables, fish and such like things ; and it is not unlikely 
that they would be lying about and picked up as the most convenient 
instrument available at the moment of a sudden attack, whether for 
offence or defence. 

(2) . In the second place you will probably not find it difficult to arrive 
at some definite finding whether Khan Gbalib was present at the distur- 
bance, and received in that disturbance the injuries, which the medical 
evidence shows resuhed in his death. The accused, who speak to the affray, 
deny that Khan Ghalib was in the house at all, or at any rate they say 
he was not there. These accused went off after the occurrence to the 
Serampore thannah, and there complained of an attack on themselves, and 
in their complaint stated that Khan Ghalib was one of those who invited 
them into the house. Those [960] inmates of Mir Abdullah’s lodging who 
have given evidence in this case almost all speak of Gbalib’s presence, and 
most of them describe how he was beaten ; but the most convincing testi- 
mony is that of the Sub-Inspector who must have arrived on the spot 
within half an hour almost after the disturbance was over, and this is 
what he says (Sub-Inspector’s evidence read.) On this evidence, coupled 
with the medical evidence, can you entertain any reasonable doubt that 
Khan Ghalib was at the time of the disturbance in Mir Abdullah's 
lodging, and that in the course of that disturbance he received the injuries 
which resulted in his death V 

(3) . The third point on wliich I think it is perhaps possible to come 
to some certain finding free from reasonable doubt is the question whether 
information had been given by Mir Abdullah to the police in the morning 
of the Friday, on the afternoon of which the disturbance occurred, informa- 
tion namely that Wafadarand Sbamudar contemplated an attack on Mir 
Abdullah and his party on account of ill feeling arising out of money deal- 
ings. Under date of April 20th you find two consecutive entries, onenur- 
porting to have been made at 8 o’ clock in the morning and the other at 4 
o’clock in the afternoon of that Friday. The first relates to information 
given by Mir Abdullah that an attack was apprehended, and the second 
information given by Azad that an attacking party had arrived. The Sub* 
Inspector deposes that these entries were made at the time recorded, and 
that he made them with his own hand. You are asked by the pleader for the 
defence to disbelieve the Sub-Inspector, because there are blank spaces m 
the station diary, and that it is possible therefore that the entries may b®y® 
been made on a subsequent day. It is for you to judge what force there is in 
that argument. The diary for each day at a police station must always 
begin, as you have been told, with the printed form on the right hand pa^i 
showing the number of men and officers present. The occurrences of 
day are then entered under this form, and if there are not sufficient entriw 
to fill the blank papers, there must of necessity be a space intet^ujug 
between the last entry on any day and the printed form for 
day. But there is one fact which has been brought to your attention by 
pleader for the defence himself which seems effectually to dispose o 
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Opinion exprosseJ by him tbab it: was poBRihle the entries which you are 1894 
now considering wove made on a subsequent day. The diary is closed at J uly 
B hadresar for each day at four o'clock, as the post then goes out, and a copy ^pgjj. 
is sent to head-quarters. At the close of each day you will find what I 
may call a meteorological report of the past twenty-four hours stating 
whether there has been wind, i*ain or storm, under the heading “miscellane- CRIMINAL 
OU9 news.” Immediately following the entry as to Aj^ad’s information 2i^"99S 
there is such a meteorological report, and then a notice that the dak has 
been made up. We know from the Sub Tnaoector that after receiving 
Mir Azad’s information he went to the scene of occurrence and remain- 
ed there several hours. If the dak was made up as usual at 4 o clock and 
the meteorological entry then, it was impossible for the entries to have been 
[96il subsequently added- Another point to which the pleader ^ for the 
defence has called your atbeution is to the fact that the word lena 
seems to have been subsequently added as a correction, after the rest of 
the entry liad been made, but I fail to see how such a fact affords^ the 
slightest indication whether the entry itself was made at the time 
said to have bean made, or whether it was made subsequently. The addi- 
tion is of little or no importance and is consistent with either supposition. 

To sum up so far : There are three main facts which, if you believe the 
Sub-Inspector, you may perhaps be able to consider as placed beyond all 
reasonable doubt, on the admitted facts of the case and on the Sub-Ins- 
pector's evidence : — . , , ^ . . 

I. There was a disturbaoce in Mir Abdullah s house between two sets 

of Kabulis, in the course of which severe injuries were received on either 

sido 

'll That KhanGhalib was present, and in the course of that distur- 
bance received the injuries whioh resulted in his death. 

ril. That information was given by Abdullah that an attack was 

’'™“r^now*p.'oo 00 d to lay botoi-o you aod oxamino the two aooounta of the 
affray I will first taka the story told hy Wafadar and five other.s of the 
aconsad. Thev sav they were invited to take sherbet but as they refused 
to take it from' Khan Sadik’s hands, and gave as their reason that his 
father was living in adulterv, they were set upon by Khan Sadik a friend. 

This story, though it admits the disturbance, omits all mention of Khan 
Ghalib-s presence anddoes not account for the information given that Friday 
morning to the Police. It is also at variance with the information given by 
SapKhL, one of thesix accused, who weut to Seram pore and spoke on behalf 
of the party. In the complaint lodged by him to the Head Constable 
that is, in the complaint which has been produced before you and proved 
by the Head Constable, thers is not a word about Khan Sad.k offm.ng 
sLrbet and their refusal to taka it. I do not even find Khan Sad k men- 
tioned. The omission on the part of Sap Khan is unaccountable if Khan 
Sadik’s conduct was the fans el origo mah, the origin of the whole distur- 
hfl.nPft Tfe is areued that the omission was not on the part of Sap Khan, 
but on the part of the Head Constable who recorded the statement. Does 
it seem likely to you, hard as these Kabulis language is to understand, that 
the Head Constable should have failed to understand, or if he did under- 
stand, to record ooe of the most material parts of the information ? There 
is also another and direct reason for not accepting such an argnment. The 
six aoonsed were accompanied to the Serampore police station by two 
pleaders and a mukhtear, who may ha presumed to have looked after their 
olianta. and to have seen that the complaints were properly put before the 

1273 


Appel 

LATE 


21 C. 99S 


0 X— leo 


21 Cal. 962 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1894 

JULY 23, 

Appel- 

late 

Criminal. 

21 C. 995. 


Head Coostable. Had the incideab about sherbet been related at the 
thaniiah, it would have been easy for the accused to have adduced un- 
impeachable evidence of the fact. 

Ibis for the Jury to decide whether the story now sot up by Wafadar, 
Sap Khan and four others is true or not. If it is true that the quarrel was 
[962] unpremeditated, and that these six were attacked with doas, you 
would probably come to the conclusion that they were acting in self de- 
fence when they inflicted injuries on Khan Ghalib and the other members 
of Abdullah’s party. There would be no ground for the charge of rioting 
against any of the accused, and you would acquit them all on all the 
charges. 


Should you, however, come to the conclusion that Wafadar's story is 
nob true, you must bo careful not on that account to presume that the 
account given by the witness for the prosecution is true. The burden of 
proof lias on the prosecution, and it is your duty to examine, with even 
greater care and attention, the case for the prosecution, and decide whether 
it or any portion of it is true. That case I now lay before you in greater 
detail than I have as yet done. 

It is said some six months ago one Mahomed Amir came to 
this part of the country from Peshawar district, and after a short stay 
went home again. That during his stay here he advanced sums of money 
to three Bengalis, amounting to Rs. .35 in all, and that when he was depart- 
ing he entrusted Mir Azad with the task of collecting this money and 
remitting it to him. Then it is said that a few days before the occurrence 
Wafadar sent word to Azad that Azad was to pay the sums collected for 
Mahomed Amir to Wafadar, whose ryot Mahomed Amir was. Azad replied 
that he owed no money bo Wafadar, aod when he collected what was due to 
Amir, he should remit the sum to Amir direct. On the Thursday, the day be- 
fore the disturbance, Djiulat says he saw Amir in the company of a number 
of Kabulis who are identified as having come on the following day ; and that 
he overheard Wafadar assert his intention of getting the money out of Azad 
by force. Daulat secretly came and told Azad what be had heard, and 
this led to the information being given at the thannah on the following 
Friday morning, of which you have already heard. Then you have had 
the evidence of a number of Kabulis living with Abdullah, and Abdullah 
himself, relating how Wafadar arrived at the house with an armed band of 
forty men. Sixteen of them came into the bouse, and Wafadar repeated 
in person the request be bad previously made to a messenger, and received 
much the same answer. Wafadar attacked and ordered others to attack 
Azad. Azad escaped scot-free and ran off to the thannah. When Khan 
Ghalib interposed, the attention of Wafadar and his companions were 
directed to that unfortunate man. and he was attacked as well as others 
who came to defend him, including his son Sadik (or Sadyak). Every 
single one of the accused is pointed out as having been present in Wafa- 
dar’s band, and some of them are stated to have entered the house, and 
others to have gone round by a lane to the courtyard at the back of the 
house. 

Now this story is consistent with the three main facts which I have 
enumerated above, as those which, on the admission and the evidence, you 
may find to have been proved for certain. It accounts for the fight,^ i 
accounts for the wounds and death of Ghalib, and it accounts for the 
information given [963] early on the morning of Friday, 20th April, 
the same time there are two or three points in the story to which i le 
right that 1 should draw your attention. 
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In the first place does not Wafadar'a cooduofc strike you as some- 1894 
what strange ? Assuming (for the moment only) that Mahomed Amir July 23. 
had made loans to some Bengalis, and had intrusted Azad with their 
ooUeotiou, and assumiug alsft that Wafadar, whether under authority 
from Mahomed Amir or not, wished that the collections made by Azad LATE 
should be handed over to him, it does not seem at all likely that ORiMINAL 
Wafadar should have resorted almost at once to force in order to give 
effect to that wish. Would you not have expected that Wafadar should 
come once at least to Mir Azad in a friendly way and personally tell Mir 
Azad of Mahome^l Amir’s wishes ? Is it likely that after sending a verbal 
message, be should have come with a band of thirty or forty to realize a 
sum of Rs. 35. even before he knew whether Mir Azad would comply 
with a personal request ? In the second place see bow Mir Azad escaped 
without injury, while Khan Ghalib, who apparently had no concern wth 
the dispute between Wafadar and Mir Azad, was so severely beaten that 
he shortly succumbed to the injuries then received. And all for whaW 
For merely raising his band to forbid violence towards Mir Azad. It 
seems to me hardly possible that we have had from the witnesses fox* the 
prosecution the whole truth, and it seems very probable that they have 
either kept back something, or invented something to explain the 
common object of their assailants. On the other hand there is a 
certain amount of corroboration for the story that the dispute arose out 

“od the^moming of that Friday Mir Abdullah had reported a likelihood 
of a breach ol the peace on account 

that the word lena was subsequently added) on account of money due (the 
latter Interpretation accords better with the story now told). On the 
same aftorLon. Mir Azad, who had escaped, reported the arnval of the 
opposite party, and used, if we trust the diary almost the same expres- 
s^n. The expression is no doubt vague, but then when the Sub-Inspector 
went oEf to the scene of the occurrence, he took down a statement <>' Mir 
Abdullah which, except in one particular to be noticed piesently, gives 
The s2e account of the origin ol disturbance as you have heard in 

Court (First information ol Mir Abdulla read and of similarity to 

present story noticed). It the whole ol the story about Mahomed Amir 
were false where had Mir Abdullah, who had also been wounded, the time 

o7:p'ttUy to conaoct 

“i" L^u a.t:g:th:r laZsiory, and it will he lor you to consider 

whether the former view ia correct in the present . ,. 

WhatevOT corroboration ol the present story is afforded by the earlier 
intormatronrand the information given directly after the disturbance was 
overTrscarLly possible to get over the impression that something has 
hMn rnMl coLealed or not truly told, an impression arising from the 
been ^84] , ./ “ mjuct attributed to Wafadar. There are certain 

iZ^w"^ed^o r“o“peint to a different motive on the part of 

^“*You ha“in t^e^Lst place the fact that Khan Ghalib waslWing with 
the wife of Sher AU, a fellow-countryman of the parties. Whether Sher 

AU had divorced the woman and Khan Ghalib had married her wa have 

“ aaa uivuioo other, but you have this fact 

flom''fhA“moath of the accused themselves that Khan Ghalib’s behaviour 
£ Shi was considered by Wafadar. and the five 

Shers who admittedly accompanied him. to be adulterous, and that it 
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iTTf V OQ SO much irritation and animosity in their breasts that they would 

’ consider it an insult to be offered water by Khan Ghalib's son. 

Appei,- In the second place you have the fact that it was Khan Ghalib 

LATE done to death, and that, of the other persons living in Mi'r 

Obiminal ® house, it was Khan Ghalib's son who was most severelv injured. 

21 C. 983. consideration of these circumstances that led me to alter 

the third count of the charge by adding in the alternative a sentence to the 
charge sheet, with reference to the common object of the assembly. The 
common object of the unlawful assembly defined in the charge sheet as 
now framed is eitherfl) by means of criminal force to comnel Mir Azad to 
pay money which he was not legally bound to do ; and (2) to use criminal 
force on Mir Azad and hia party, or else to punish Khan Ghalib for hav- 
ing enticed the wife of Sher AU. Tde first object is that which is definite- 
ly alleged by the prosecution ; the second or the alternative object is not 
alleged by the prosecution. If, however, you are convinced that the story 
of Wafadar and his party coming to the house and of their beating Khan 
Ghalib in such a way as to cause death is true, it will not be an unfair or 
unjust inference to make from the statements of some of the accused 
themselves, corroborated as it is bv the evidence of soma of the witnesses 
for the nrosecubioQ that Khan Ghalib is living with a woman who was 
Sher Ali's wife, and whom be is not proved to have married, that the com- 
mon object of the band was to punish Khan Ghalib for enticing Sher Ali’s 
wife. Whether you should draw that inference or not is a matter entire- 
ly for you to decide. I only point out that it is an inference that is pos- 
sible on the evidence. I have stated that the first information given 
by Mir Abdullah directly after the disturbance differs in one particular 
from the story now told. The name of the person to whom Mahomed 
Amir is said to have lent the money is stated in the first information to be 
Afzal Khan. The public prosecutor thinks that is only a mistake for Mir 
Azad— a mistake caused by the difficulty of catching the exact pronun- 
ciation of names as made by these up-countrymen, of which you had many 
illustrations in Court. That is an explanation which might be accepted in 
default of any other, were it not for the fact that among the persons living 
in Abdullah’s lodging there is one whose name is given by Mir Abdallah in 
Court as Mir Afzal Khan. Afzal Khan is much more likely to be a mistake, 
£963] for Mir Afzal Khan than for Mir Azad. If this view is correct, 
there is still greater room for doubt whether the story about Mahomed 
Amir entrusting Azad with the collection of his dues is correct. I have 
however before nointed out that money matters were even before the riot 
referred to as the cause of animosity on Wafadar’s part. I have also 
pointed out that Mir Abdullah had hardly time for concocting an altoge- 
ther false story, and that he was more likely to have distorted a true story. 
These considerations raised in my mind a suspicion whether the person 
bo whom Mahomed Amir entrusted his collections was not Khan Ghalib 
himself. If that were so, the variation as to Afzal and Azad would he 
accounted for, viz , by the desire to avoid all mention of Khan Ghalib, 
whose adulterous intercourse, if there was such, it would be natural for 
bis friends to endeavour to screen. Id would perhaps account for the con- 
duct on the part of Wafadar and his comnanions. They did not want him 
to collect Mahomed Amir's dues, and this object would be both 
vent him from doing so, and to punish him for his behaviour. As I 
said, however, this is only a suspicion, unsupported by direct evidence, an 
arising from some of the aspects of the case and of the evidence pQ 
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forward by tho proaeoution. Ifc is not inconsistent with the alternative 1894 
QommoD object alleged in the charge. July as. 

It is for you now to come to soma finding as to what happened on appbl- 
the afternoon of 20bh April and to dateitnine what offences were coco- 

^ FA T'tt 

mitted by the accused. 

(1) Are you satisfied that a band of men armed with lathies (sticks) CR IMIN AL 
came to Mir Abdullah’s lodging on the afternoon of 20th April? Are you gi c. 9S5. 
satisfied that the common object of tho band was either of those stated 

in third count? Are you satiatiod that violence was used in prosecution 
of the common object ? Are you satisfied that all or any of the accused 
were members of that band and were armed with lathies'} If so. then 
those of them who wore there would be guilty of rioting armed with 

deadly weapons. 

(2) Are you satisfied that Khan Ghalib’s death was caused by inju- 
ries received from any member of that band ? If so, then you will have 
to consider what offence was committed when those injuries were 

caused. * ■ 

(3) Lastly, if you have come to a finding that there was an unlawful 

assembly, which committed rioting, if you have come to the conclusion that 
murder, culpable homicide, or grievous hurt was caused by the injuries in- 
flicted on Khan Ghalib and the others, you will have to consider whether 
such offence or offences (murder, culpable homicide, or grievous hurt) were 
committed in the prosecution of the common object, or such as the membeis 
knew were likely to be committed in the prosecution of the common object, 
were they a natural consequence of tho common object ? If you find 
that the offence of murder, culpable homicide, o^r grievous hurt was 
committed in prosecution. &c.. or such as the members knew to be likely 
to be committed, then each member of the unlawful assembly is deemed 
guilty of the offence. If you find that the otience of murder was not a 
[986] natural consequence of the common object, then you will to 

Ltermine specifically whether any of the accused committed that o^nce. 

ahaH the only person said to have struck him was Wafa- 
darl^. 34 of?he referred to). If Wafadar did not by himself 

offence if he did not himself deal the blow or blows which 
death yet if you find that he struck a blow in concert 
wIT th^otLs who actually caused the death and with a common 
U- i. U ; ««;uv of the same offence as those who caused the death, 
object, he .s 6“ notes as to the person by whom the 

I notice you y persons were struck, but if you wish it I will 

differen blows Remember that if there was an 

read out o rioting, and if the oHenoe you may find to have been 

caused when the I jilj jy consequence of the common object, 

was in who caused those injuries, it will only then 

^rnee^s sa“ y to VeCmiue whether the accused or any of thern ware 
be necessary CO ^ ^bere was no unlawful as- 

members o o^gnees committed ware not in pursuance of, or a likely 

sembly, or object, then it will be necessary to determine 

BpeoSry whether all or any of the accused committed the offenoe 

himself. , ^ f^und all the accused not guilty on the first two 

The .j. the third and fourth charge, tho Sessions Judge 

SX®noed*’ wag^a/ Khan as the leader of the assembly, to five years’ 
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1894 ligorcus imprisoament and all the others to three years’ rigorous imDri* 
JULY ‘23. son ment each. , 

4 All the accused appealed to the High Court. The grounds of appeal, 

APPEL- amongst others, were : that the amendment in the third charge by the 
LATE Sessions Judge, after the close of the case for the prosecution, by adding 
Criminal. alternative common object referred to above, was made without there 
- — being any evidence on the record to support the allegation, and that he 
21 C. 938. ought to have directed the Jury that there was no evidence that 

Khan Ghalib had enticed the wife of Sher Ali, or that the common 
object of the assembly was to punish Khan Ghalib for having done, 
so, \yheroas he did not so direct them ; that he misdirected the Jury 
by telling them that the inference that this was the common object of the 
assembly was one which could be possibly drawn from the evidence, 
notwithstanding the fact that there was no evidence on the point, and 
that it was not the common object alleged by the prosecution ; that as it 
appeared that the Sessions Judge did not accept, and was not satisfied 
that [967 J the common object alleged by the prosecution bad been proved, 
if the Jury, as they might have done, having regard to the directions 
given them, held the same view, the accused had been convicted of 
being members of an unlawful assembly with a common object of which 
there was no evidence, and that if the Jury disbelieved the evidence of the 
common object alleged by the prosecution, they could not legally fiud the 
accused guilty in the absence of any evidence of a different common object, 
and could only legally find the person or persons guiltv of causing the 
injuries to Khan Ghalib and Khan Sadik whom they might find to have 
respectively caused the injuries, and that none of the other accused could 
be held liable for their acts : that, save as to two of the accused, there 
was no evidence that any of the accused had caued any of the injuries; 
that the Sessions Judge had misdirected the Jury by treating the report 
made by some of the accused at the Serampore thannah as evidence 
against all the accused ; and that the accused bad all been materially 
prejudiced by such misdirections. 

Mr. M. Ghose, Mr. Henderson, and Babu Siirendra NathBoij, for the 
appellants. 

The Deputy Legal Remembrancer (Mr. Leith), for the Crown. 

The arguments of counsel appear sufficiently from the judgment of 
the High Court (Beverley and Banerjee, JJ.), which was delivered 
by : — 

JUDGMENT. 


Beverley, J. — This appeal has been preferred on behalf of fourteen 
Kabulis, who have been convicted by a Jury in the Court of Sessions at 
Hooghly, of offences under ss. 148 and 325, read with s. 149 of the Penal 
Code, and the appeal is preferred on the ground that the verdict is vitiated 
by reason of misdirection by the Sessions Judge in bis charge to the Jury. 

The fourteen appellants were committed to the Sessions Court upon 
the following charges: "First, that you, on or about the 20th day of 
April 1894, at Bhadresar P. S., Serampore, committed murder by causing 
the death of Khan Ghalib, and thereby committed an offence punishabla 
under s. of the Indian Penal Code, and within the cognizance of the 
Court of Sessions. Seco-ndly, that you, on or about the same day and at th6 
same place by causing death of Khan Ghalib, committed culpable homicide, 
[968] and thereby committed, an offence punishable under s. of the 
India Penal Code, aud within the cognizance of the Court' of Sessibns, 
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Thirdly, that you, on or about the same day and at the same place, were 
members of an unlawful assembly, boing armed with deadly weapons, 
the common object of wbioh was, by means of criminal force, to 
compel Mir Azad to pay money, which he was not legally bound to do, 
and to use orimioal force on Mir Azad and his party, and did in prosecution 
of the common object use criminal foi'oe, and thereby committed an offence 
punishable under s. 148/149 of the Indian Penal Code, and within the 
cognizance of the Court of Sessions. Fourthly, that you, on or about the 
same day and at the same place, voluntarily caused grievous hurt to Khan 
Ghalib and Khan Sadik, and thereby committed an offence punishable 
under s. 325/149 of the Indian Ponal Code, and within the cognizance of 
the Court of Sessions.” 

In the course of the trial in the Sessions Court, at the close of the 
case for the prosecution, the Sessions Judge, under the provisions of s. 227 
of the Code of Criminal Procedure, amended the third head of the charge 
by adding a sentence in the alternative, as to the common object of the 
illegal assembly. The charge as amended runs as follows : — 

Thirdly, that you. on or about the same day and at the same place, 
wore members of an unlawful assembly, being armed with deadly weapons, 
the common object of which was either (1) by means of criminal force to 
compel Mir Azad to pay money, which he was not legally bound to do, 
and (2) to use criminal force on Mir Azad and his party, or else to punish 
Khan Ghalib for having enticed the wife of one Sher All, and did in pro* 
seoution of the common object use criminal force and thereby committed 
an offence punishable under s. 148/149 of the Indian Penal Code and 
within the cognizance of the Court of Session. 

It -may be pointed out that none of the charges is very accurately 
framed. As regards the first, second and fourth heads there is nothing 
beyond the mere mention of s. 149 of the Penal Code to show that 
the accused were charged with the offences therein named by virtue 
of the provisions of that section. In order that those charges may 
be intelligible, they must [9693 be read together with the third head 
of the charge, in which alone the accused are directly charged with being 
members of an unlawful assembly acting in prosecution of a common 
object. 

As regards the third bead of the charge the mention of s- 149 is 
meaningless, unless it is thought that where some members only of an 
unlawful assembly are guilty of rioting armed with deadly weapons, all 
the members of such assembly may be convicted under s. 148 by virtue of 
tbe provisions of s. 149. 

* The Jury acquitted the accused on the first and second heads of the 
charge, and convicted them on the third and fourth heads. Tbe verdict, 
as recorded by the Sessions Judge, runs as follows : — 

“ Verdict of the Jury.” 


■ “ On the first charge, that of murder, we find all the accused not 
guilty.” 

” On the second charge, that of culpable homicide, we find the aoonsea 

not guilty.” . „ 

“On the third charge, that of rioting armed with deadly weapons, 

tra find all the accused guilty.” 

“‘On thff fourth charge, that of voluntarily causing grievous hurt, Wo 
find all the accused ^Uty.”^ 
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Mr. Gbose contends that this verdict is vitiated on three groUhdB 
which may be shortly stated as follows : — 

(1) That the Sessions Judge misdirected the Jury by adding to- 
the third bead of the charge an alternative allegation as to the common 
object of the unlawful assembly, and leaving ic open to the Jury to con- 
Oriminal. vict on that altered charge, although there was no evidence on the record 
—— in support of such allegation. 

21 C. 9S9. (2) That the Sessions Judge misdirected the Jury in allowing them 

to treat as evidence in the case (i) the deposition of Bepin Behary SOoy 
before the committing Magistrate, and (ii) the complaint of one of the 
accused at the Serampore tkannah. 

(3) That the Sessions Judge was wrong in treating as one of the 
admitted facts in the case the alleged giving of information of the intend- 


1894 

JULY 23, 

Appel 

LATE 


ed attack at the Bbadresar outpost on the morning of the day of the 
occurrence. 

We will deal with the two latter points first. 

[970] As regards the deposition of Bepin Behary Soor, it appears 
that the witness was ill with small pox at the time of the trial, and the 
Sessions Judge, therefore, allowed his deposition before the committing 
Magistrate to be pub in evidence under the provisions of s. 33 of the Evi- 
dence Act. The witness was not cross-examined before the Magistrate. 
It is contended on the authority of the case of Pyari Lall (1), that the 
deposition was not admissible, and we are of opinion that che contention 
is well founded. But at the same time, having regard to the provisions 
of s. 537 of the Code of Criminal Procedure, we are nob prepared to say 
that its improper admission is sufficient ground for a new trial. The 
witness merely deposes to the fact of an affray between certain Kabulis, 
none of whom he could identify. There is plenty of other evidence to the 
same effect, and it cannot be supposed that this deposition had any effect 
on the verdict of the Jury as bearing on the guilt or innocence of any of 
the accused. Soe the concluding remarks of their Lordships of the Privy 
Council in Makin v. Attorney General of Neto South Wales (H). 

As regards the complaint made by one of the accused at the Seram- 
pore Police Station, it has been referred to by the Judge in his charge as 
tending to discredit the story told by six of the accused. That story was 
that the affray arose out of the refusal of Wafadar Khan and bis party to 
partake of sherbut at the bands of Khan Sadik. The complaint at the 
Serampore Police Station was made by one of the six accused who set up 
this story, and it was wholly silent as bo that incident or as to the pre- 
sence of Khan Sadik at the time of the affray. We think that the omis- 
sion to mention these circumstances was a relevant fact under s. 11 of 
the Evidence Act as affecting the truth or otherwise of the story told by 
the six accused. And as regards the other accused the complaint does not 
seem to have been used as evidence against them, and it is not clear to us 
that they have been prejudiced by its admission in evidence in any way. 
They are not mentioned in the complaint, and the Sessions Judge seems 
to have told the Jury that their defence was not the same as that of 
Wafadar and the five other accused who adopted his story. 

[971] It is not quite correct to say that the Judge treated the 
mation given at the Bbadresar outpost on the morning of the 20th AP*?* 
as an admitted fact in the case. On the contrary, the Judge spea^ of it 
as a fact depending on the evidence of the Sub-Inspector Akhoy Komar 


(1) i 0. L. B. 501. 


(3) L. R. [1894] A. 0. 57- 
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Obabbei'jeo, and although he doea infcimate bis own opinion that it is a 
taot placed beyond all reasonable doubt, he nevertheless disouases the 
evidenoe of tbe Sub lospeotor and bis diary at length, and expressly leaves 
it to the Jury to say whether or not they believe bis evidence. 

We think, therefore, that the second and third grounds taken by 
Mr, Gbose afford no suffioient reason why we should disturb the verdict CRIMINAL, 
in this case. 

It remains to consider whether the amendment of the third head of 21 C 955. 
the charge, coupled with the remarks of the Sessions Judge thereon, 
amounted in law bo a misdirection, and, if so, whether this Court ought to 
reverse the verdict and to order a new trial. 

The fourteen appellants are all charged with having acted with the 
Same common object ; and it is obvious that they could not be convicted 
of any offence by virtue of the provisions of s. 149 of the Penal Code, 
unless that offence was committed in prosecution of the common object 
of all the accused. Queen v. Surroop Ohunder Paul (1). Now the common 
object alleged by the prosecution was (1) by means of criminal force to 
compel Mir Azad bo pay mouey which he was not legally bound to pay, 
and (2) to use criminal force on Mir Azad and his party. 

The Sessions Judge appears to have thought that the forcible levy 
of the small amount ot money that was in dispute was an inadequate 
motive for the murderous attack of Wafadar and his party. Ha thought 
that something had been concealed or nob truly told, and that there were 
facts which seemed to point to a different motive. He accordingly 
amended the third head of the charge by inserting the allegation of another 
and a different common object, and be inserted it as an alternative. 

That common object so inserted was stated bo be to punish Khan 

Ghalib for having enticed the wife of one Sher Ali.” 

[972] In dealing with this matter the Judge charged the Jury as 


1894 

JXrt-Y 33. 

Appel- 

late 


“The 6rst object is that which is definitely alleged by the prosecu- 
tion. The second or alternative object is nob alleged by the prosecution. 
If however you are convinced that the story of Wafadar and his party 
coming bo the house and of their beating Khan Ghalib in such a way as 
to cause death is true, it will nob bo an unfair or unjust inference bo make 
from the statements of some of the accused themselves, corroborated as 
it is bv the evidence of some of the witnesses for the prosecution that 
Khan Ghalib is living with a woman who was Sher All s wife, and whom 
be is not proved to have married, that the common object of the band 
was to punish Khan Ghalib for enticing Sher Ah s wife. Whether you 
should draw that inference or not is a matter entirely for you to decide. 
I only point out that it is an inference that is possible on t^ evidence. ^ 

“ I have stated that the first information given by Mir Abdullah, 
directly after the disturbance, differs in one particular from the story 
now bold. The name of the person, to whom Mahomed Amir la said 
to have lent the money, is stated m the firs information to be Afzal 
Khan The public prosecutor thinks that is only a mistake for Mir Azad 
-a mistake caused by the difficulty of catching the exact pronunciation 
of names as made by these up-country men, of which you bad many 
Ulusbrations in Court. That is an explanation which might be accepted 

in default of any other, were it not for the fact that, among the persons 
living in Abdullah’s lodging, there is one whose name is given by Mir 
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Abdullah in Court as Mir Afzal Khao. ‘ Afzal Khan ’ is much more 
likely to be a mistake for Mir Afzal Khan than for ‘ Mir Azad. ’ If this 
view is correct, there is still greater room for doubt whether the story 
about Mahomed Amir entrusting Azad with the collection of his dues 
is correct. I have, however, before pointed out that money matters 
were even before the riot referred to as the cause of animosity on 
Wafadar’s part. I have also pointed out that Mir Abdullah had 
hardly time for concocting an altogether false story, and that he was 
more likely to have distorted a true story. These considerations raised 
in my mind a suspicion whether the person to whom Mahomed Amir 
[973] entrusted his collections was not Khan Ghalib himself. If that 
were so, the variation as to Afzal and Azad would be accounted for, viz., 
by the desire to avoid all mention of Khan Ghalib, whose adulterous in- 
tercourse, if there was such, it would be natural for his friends to endea- 
vour to screen. It would perhaps account for the conduct on the part of 
Wafadar and his companions. They did nob want him to collect Mahomed 
Amir’s dues, and their object would be both to prevent him from doing so 
and to punish him for his behaviour. As I have said, however, this is only 
a suspicion, unsupported by direct evidence, and arising from some of the 
aspects of the case and of the evidence put forward by the prosecution. 
It is not inconsistent with the alternative common object alleged in the 
charge.” 

Now upon this matter Mr. Ghose contends (1) that from the verdict on 
this head of the charge, it is impossible to say whether the jury intended to 
find that the accused acted with the common object alleged by the prosecu- 
tion, or with that inserted in the charge by the Judge, or with both, or 
some with one and some with the other ; and (2) that if, and so far as, 
the Jury intended to find that the common object of the assembly 
was that inserted in the charge by the Judge, the verdict is bad, inasmuch 
as there is no sufficient evidence of any such common object. He con- 
tends, therefore, that the verdict must be set aside. 


There can be no doubt that the Judge’s proceeding in this matter was, 
to say the least, most unfortunate. If he was of opinion that there was 
ground for charging the accused with a common object, different from that 
alleged by the prosecution, he should have added a separate count or 
counts to the charge upon which a separate verdict could have been taken. 
Section 236 of the Code onlv authorises a charge in the alternative, when 
it is doubtful which of several offences the facts which can be proved wiU 
constitute, — not as in this case, when there may be a doubt as to the facts 
which constitute one of the elements of the offence. The result of the 
Judge’s action has been, as pointed out, to introduce uncertainty into the 
verdict upon a most material point, and thereby, as we think, to vi la e i • 
It is to be regretted that the Judge did not even take the Precaution to put 
such questions to the Jury, under the provisions of s. L974J dUd oi cne 
Code, as were necessary to make it clear what their verdict was. 

But Mr. Ghose further contends that the Judge was not justified 
in asking the Jury to use the statements of some of the accused as evidenca 
against the others, and in charging all the accused^ with the common 
object of punishing Khan Ghalib for his adulterous 

statements of some of the accused only and 9 .jf g-at 

evidence on the point. The Judge himself says. You ... 

place the fact that Khan Ghalib was living with thejiie 
fellow countryman of the parties. Whether Sher Ah had divorced the 
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woman and Klian Ghalib had mari'Ied her, we have no evidence to deter- 1894 
mine one way or the other ; but you have this fact from the mouth of July 33. 
the aooused themselves that Khan Ghalih’s behaviour in living with Sher 
All’s wife was considered by Wafadar, and tlie five others who admittedly AppbIj- 
aooompauied him, to be adulterous, and that it aroused so much irrita- LATE 
tioQ and animosity in their breasts that they would consider it an insult CRlMINAIjf. 
to bo offered water by Khan Gbalib’s son.” — — 

It is necessary to see what the statements of the accused and the 
evidence in regard to this matter really amount to. In his statement 
before the Sessions Court, Wafadar Khan stated as follows : “Khan Sadik 
said to us, Drink sherbet. We all of us said, We won't drink at your 
hands. Khan Sadik said, Why nob ? I said, Your father has brought 
another man’s wife without marrying her, that’s the reason,” and further 
on : “Khan Ghalib has run away with Sher Ali's wife.” 

Wafadar’s statement was adopted as their own defence by five other 
of the accused, namely, by Maza Khan (3), Sap Khan (4), Latif Khan (5), 

Abdur Rahman (6) and Surrendaz (7), and another of the accused 
Sikandar Khan (8) made the following statement : “Khan Ghalib has 
enticed away Sher All’s wife to this country, while his own wife, Khan 
Sadik's mother, is living in her own country. Wafadar is no retainer 
of Sher AU. Khan Ghalib brought the woman three or four months ago. 

I don’t know whether there was any disturbance on account of the 
woman.” Accused No. 13 Nakibullah said ; “I don’t know Khan* Ghalib. 

I have not heard that he enticed away Sher Ali’s [975] wife.” None of 
the other accused said anything about the matter. 

As regards the witnesses for the prosecution, four of them appear to 
have been cross-examined on the point. Mir Abdullah said . Khan 
Ghalib had a separate lodging of his own. That was because he had a wife. 

I don’t know her name. I know Sher Ali, my wife’s brother. I heard 
that Sher Ali pub away his wife. and. Ghalib Khan married her. I can’t 
say whether that wife is at Bhadresaror has gone back to her home. Khan 
Sadik is the son of another wife. * * It is nob true that the 

quarrel arose from the refusal of those persons to drink sherbet at the hands 
of Khan Sadik because'his father was living in adultery without mkah 


with a woman.” . , tt t ^ 

Mir Azad said • "Khau Ghalib did not pub up with us. He had a 

separate residencs. I have heard of Malika Bibi. who lives with Khan 
Ghalib I have never seen her. I don't go to Khan Ghalib a ban. It is not 
true that on the Friday I went to his dweUing and had a talk with 
Malika Bibi and brought Khan Ghalib into my lodging. I don t know 
Sher AU who was husband of Malika Bibi. I know that Khan Ghalib 
brought a woman from our oountry. I hear she is his wife ‘ 

know that she is any one else's wife * * It .3 nob true that 'Wa a- 

dar and five others came into our lodging on being invited to drink sherbet. 

Khan Sadik 3 ays ; “ There was a woman living with my father I 
don't know whether her name was Malika or Malka. She had been 
divorced bv her husband and ray father had married her I was not pre- 
sent at the marriage. My father told me he had married her. Warrants 
-did not come from Peshawar for their arrest. « My father 

brought the woman to Bhadrosar seven or eight months before his death. 

Matabdin says ; “ I know Malka Bibi; she is livmg at Bhadresar. 
a have never seen her in this oountry. I have seen her in our own ooim- 
4ry. She was the wife of Mir AbduUah's brother-in-law. Sher All. He 
was alive when I left my country. Khan Ghalib brought the woman from 
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our country. She was living with him at Bhadresar. It is 

considered very bad in our country for a man to run away with another 

man’s wife.” • t a tu* i 

[976] This appears to be all the evidence on the point, and wo tmnt 

Mr. Ghose is right, therefore, when he says that there is no evidence that 
the attack upon Mir Abdullah’s house was made with the object of 
chastising Khan Ghalib. Khan Ghalib's adulterous intercourse was 
referred bo by ^YafaJar as being the causa of his refusing to drink sherbet 
at the hands of his son, which refusal bo says was the immediate cause 
of the quarrel, and it is obvious that the cross-examination was directed 
to establish this point. It was not fair, therefore, to use a part of Wafa- 
dar’s statement only and to convert a fact which he put forward in his 
defence into a motive for the attack. The statement, oven as against 
those who made it, should be taken in its entirety and not a part of it only 
for the purpose of being turned against the accused; and, further, the state- 
ment was certainly no evidence against any of the accused other than 
those who made or adopted it. Yet the Judge has used it against all the 
accused without distinction. We agree, therefore, with Mr Ghose that 

there was no evidence is support of the common object charged against the 

accused in the alternative allegation added by the Sessions Judge, and as 
the verdict of the Jury leaves it uncertain whether they did not intend to 
find that this was the common object which actuated the accused, that 

verdict is bad in law. , a tu.. 

It is necessary, however, to consider whether, having regard to the 
provisions of s. 423. clause (d) of the Code, we are bound to reverse the 
verdict of a Jury, unless we are of opinion that it is erroneous, or, m 
other words, wrong. The point was argued at the bar, and Mr. ^eith, on 
the nart of the Crown, further invited our attention to B. 537 of the Oodo, 
which prescribes that, “subjoot to the provisions hereinbefore contained^, 
no finding * passed bv a competent Court shall be reversed 

* onaopeal * * on account of any misdirection in any charge 

to a Jury uuleas such * * uaisdirection * has ooeas.oned a 

failure of iustica.” Mr. Leith accordingly asks us to go into theeviaenoe 
and to decide upon the tacts whether or not the accused have been rightly 

convio^ed^ opinion that it is not open to us to adopt this course, and 

we are not aware of any case in which it has been followed. Section 418 

of the Code provides that, where the trial is by tThava no 

lie on a matter of law only. It is qu te ore that we have no 

cower to try the accused in this appeal on matters of fact. ^ . 

rr23 runs as follows ; “Nothing herein contained shall authorise the 

Court to alter or reverse the verdict of a Jury, unless it is ° , 

such verdict is erroneous owing to a misdirection by ^ - 

mTsunderstanding on the part of the Jury of the law r, ^ 

In this clause, as it seems to us, the word erroneous is .. 

meaning “wrong on the facts it must rather be read in 00 *^°®®“® , m 

the words that follow as meaning that the j®®^JunaBr8tand- 

rendered bad or defective by reason of a ® “'tufappellata 

ing of the law. The effect of the clause is evidently t® P«y®“‘ ‘Erection 

Court from reversing the verdict of a Jury on ®®°°““‘ jJ pf the law 
bv the Judge or any misunderstanding on the part of the ^ J j 

as laid d^n by him. unless such misdirection or misunde standing of t 

Lwtonrpoint material to the verdict. ®o that the y®^f/-„‘’ Jved 
to be tainted with error in the process by which it has been 
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at. It throws on the appellate Court the duty no doubt of ascertain’ 1894 
ing whether the process or method which the Judge direoried the July 93 . 
Jury to follow as to the acceptance or disoarding of evidence or as to 
the view taken of the law was erroneous on any material point, but not APPBIi- 
certainly the duty of determining for itself whether the verdict, as a con- LATE 
olusion of fact, was right or wrong. To hold otherwise would be tanba- CRiMlNAIi* 
mount to holding that an appeal would lie upon the facts from the verdict iTTii* 
of a Jury in the face of the provisions of s. 418, and that the Legis- 
lature intended to give this Court the same powers in respect to an appeal 
from the verdict of a Jury as it has in resnect of a judgment by the Ses- 
sions Judge in a trial with assessors. In his contention that this was the 
object of the Legislature Mr. Leith has referred to s. 307 of the Code, 
under which section the High Court is authorized to go into the facts. 

But it is to be observed that that section expressly and designedly confers 
upon the Court higher posvers than it can exercise on appeal under the 
provisions of s. 423. 

A very similar point was recently before the Judicial Committee [9783 
of the Privy Council in thecaseof v. Attorney General for New South 

Wales already referred to. In that case, the question was raised whether, 
under the proviso to s. 423 of the Criminal Law (Amendment) Act of 
1883, where the Judge who tries a case reserves for the opinion of the 
Supreme Court the question whether evidence was improperly admitted, 
and the Court comes to the conclusion that it was not legally admissible, 
the Court can, nevertheless, affirm the judgment if it is of opinion that 
there was sufficient evidence to support the conviction, independently of 
the evidence improperly admitted, and that the accused was guilty of the 
offence with which be was charged. The proviso in question runs as 
follows • "Provided that no conviction or judgment thereon shall be reversed, 
arrested or avoided on any case so stated, unless for some substantial wrong 
or other miscarriage of justice." The Privy Council held that the words 
of the proviso could not bo given the construction contended for. lo 
•quote the words of the Lord Chancellor : "It is obvious that the con- 
struction contended for tranfers from the Jury to the Court the determina- 
tion of the question, whether the evidence— that is to say, what the law 
regards as evidence— escablished the guilt of the accused. The result is 
that in a case where the accused has the right to have bis guilt or in- 
nocence tried bv a Jury, the judgment passed upon him is made to depend, 
cot on the finding of the Jury, but on a decision of the Court. The Judges 
are in truth substituted for the Jury, the verdict becomes theirs and theirs 
alone, and is arrived at upon a perusal of the evidence without any 
opportunity of seeing the demeanour of the witnesses, and weighing the 
■evidence with the assistance which this affords. 


" It is impossible to deny that such a change of the law would be a 
very serious one. and that the construction, which their Lordships are in- 
vited to put upon the enactment, would gravely affect the much cherished 
right of trial by Jury in criminal cases. The evidence, improperly admit- 
ted. might have chiefly influenced the Jury to return a verdict oi guilty, 
and the rest of the evidence which might appear to the Court sufficient to 
support the conviction might have been reasonably disbelieved by the 
Jury in view of the demeanour of the witnesses. Yet the Court might 
C9793 under such circumstances, be justified, or oven consider themselves 
bound to let the judgment and sentence stand. 

“ These are startling consequences, which strongly tend in their 
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Lordships’ opinion to show that the language used in the proviso was not^ 
intended to apply to circumstances such as those under oonsideration. 

“ Their Lordships do not think it can properly be said that there, 
has been no substantial wrong or miscarriage of justice, where on a point- 
material to the guilt or innocence of the accused the Jury have, notwith- 
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Criminal, standing objection, been invited by the Judge to consider, in arriving at 

their verdict, matters which ought not to have been submitted to them. 

“In their Lordships’ opinion substantial wrong would be done to 
the accused, if he wore deprived of the verdict of a Jury on the factSi 
proved by legal evidence, and there were substituted for it the verdict of 
the Court founded merely upon a perusal of the evidence.” 

For these reasons we are of opinion that, having come to the con- 
clusion that the verdict of the Jury in this case has been vitiated by the 
misdirection of the Sessions Judge, we have no option but to set aside 
that verdict and to direct that the accused be retried. 


H. T. H. 


Appeal alloioed and new trial ordered. 


21 C- 979. 

CRIMINAL. REFERENCE. 

Before Mr. Justice Beverley and Mr. Justice Banerjee. 


RdMJEEVAN Koormi {Goniplainant) v. DURGA Charan SadHU 

Khan {Accused)* [4th July, 1894.] 


Criminal Procedure Code {Act X of 1882), 560 — Compensation — Imprisonmentlin 

default of payment of compensation — Distress, 


The operation of 8. 530 of the Code of Criminal Procedure is restricted to cases 
inatiluled by “ complaint" ae defined in the Code or upon information given to 
a police officer or a Magistrate, and consequently that section has [9801 oo 
application to a case instituted on a police report or on information given by a 
police officer. 

Quccre— Whether under the section a Magistrate has power to make an order 
for imprisonment in default of payment of the oompensation awarded ? 

A police constable arrested a carter and charged him before a Magistrate with 
an offence under s. 34 of Act V of 1861. The Magistrate acquitted the acoused 
and directed, under a. 560 of the Code, that the police oonstable should pay him 
Bs. 20 as compeosalion or undergo simple imprisonment for a fortnight. 

Beld, that as the section had no application to the case, the order was illegal 
being made without jurisdiction. 

Held, further, that even if the Magistrate bad power under the Code to 
an order for imprisonment in default of payment of compensation awarded under 
s. 560. it was illegal to pass such an order until some attempt had been made to 
levy the amount in the manner provided by s. 386 lor the levying of a fine. * 

[F., 22 B.934 (935) ; 22 C. 586 (589) ; 5 C-W.N. 370 (371) ; R.. 26 M. 127 (129) « 
2 Weir. 321 (322) ; U.B.R, (1397-1901) 68 (70) Cr.] 


This was a reference by the Disti^ict Magistrate of Hooghly, under 
s. 437 of the Code of Criminal Procedure, questioning the legality of an 
order passed by a Deputy Magistrate under the provisions of ^ 
that Code, directing a police constable, who had arrested and charge 
carter with an ofifenca under cl. 3, s. 34 of Act V of 1861, and who ^ 


* Criminal Reference No. 
District Magistrate of Hooghly, 
Moulvie, A.K.M. Abdus Sobban 
1894. 


of 1894. made by F.W. Duke. Esq.. Offioiatinj 
ed the 20th June 1894. against the order 
Jeputy Magistrate of Hooghly. dated the ,29faMaf 
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failed to provo such obarge, to pay tlio carter Bs. 20 as oompeosation or 
Mndergo simple imprisonment fora fortnight. 

The reference was in the following terms; — 

“ I have the honor, under s. 437 of the Criminal Procedure Code, to CriminaD 
forward, for the orders of the Hon’ble Court, the proceedings in a case Refer- 
under s. 560 of the Criminal Procedure Code against Bamjeevan con- 
stable tried by Moulvie A. K. M. Abdus Sobhan, Deputy Magistrate with 
first class powers. 

“ The proceedings form part of the record (.Empress v. Durga Churan 
Stidhukhan) under s. 34 of Act V of 1861, in which the said Bamjeevan 
bad arrested and given evidence against the accused. 

“ The facts are as follows : The constable found a cart untended in 
the Khurna Ba/ar of Chinsurah, and when the driver appeared, arrested 
him and caused his prosecution under cl. 3 of s. 34 of Act V of 1861. 

“ The Deputy Magistrate found that the accused’s absence fi'om 
bis cart was brief and did not constitute an offence under the section 
[9813 quoted, and accordingly acquitted him. I think that his finding 
that the admitted fact of the carter leaving bis cart untended, in the cir- 
cumstances of time and place, did not amount to an offence was wrong, 
but I do not propose to trouble the Court with this trivial matter save in 
80 far as it affects the question of compensation. 

“ The Deputy Magistrate, however, also drew up a proceeding under 
8. 560 of the Criminal Procedure Code, and ordered the arresting constable 
to pay Rs. 20 compensation to the accused, or to undergo simple imprison- 
ment for a fortnight in default. 

" The points I would submit for the consideration of the Court are: — 

" (1) Whether s. 560 of the Criminal Procedure Code is applicable 
at all to a police officer arresting an accused person for a cognizaWa 

offence ? ^ . , . . • j r t*. 

“(2) Whether the order imposing 15 aays imprisonment in default 

of payment is legal ? • v j • i 

“ (3) That the Deputy Magistrate s proceeding is bad inasmuch as 

no objection has been recorded as required by s. 560, cl. (1) a, although 

one was made as appears from the proceeding. ^ ^ i, 

“ (4) That in any case the compensation is excessive ana totally 

out of proportion to the oiroumstanoes of the parties, to any mconveni- 

■ ence suffered hy the accused, or to any wrong-doing committed hy the 

' regards the first point I would only say that it is of the first 

importance tLt it should he decided whether s. 560 is applicable to a 
' police officer arresting for an offence for which ha has power to arrest. 

The words of the section are, in any case instituted by complaint as 
'defined in this Code, or upon information gumn to a police officer, or to a 
Magistrate.” The case was instituted neither on complamt nor upon 
information given. The accused was arrested by the police officer, in 
whose view the offence was committed, and therefore there was neither 
'complaint nor information. The section is evidently ^smed so as 
to eLtude police officers acting under colour of their duty from its 

operation __ the section, ol. 2 

has prp^^ded that if it (the fine) cannot be recovered the imprisonment 

• '’“”Tm“rifontent^r intend to be resorted to as a final measure if 
' the oompenLtion cannot be recovered by other means. An order for 
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imprisonment made concurrently wihh the order for compensation, 
involving as it does immediate imprisonment if the compensation is not 
paid on the spot, seems to be bad. It is clearly intended that an attempt 
shall first be made to effect recovery by distraint. 

“I have already noted that the Deputy Magistrate has not recorded 
the objections offered by the constable as he was bound to do. He has 
contented himself with saying that the constable could not sl«ow any good 
cause. 

“ Lastly, as regards the amount of compensation, the Deputy Magis- 
trate has found that the accused left his cart for a while in the Khurna 
Bazar, a narrow and crowded street. This certainly appears to be an 
offence under the 3rd cl. of s. 34 of Act V of 1861, but the Deputy 
Magistrate thinks not. He finds fault because there is nob corroborative 
evidence of actual damage or obstruction, though under the law only the 
probability of damage or obstruction is required, and these might have 
been sufficiently inferred from the circumstances of the case; and in any 
case it is nob the arresting constable who is resoonsible for the production 
of evidence. However, be considers the constable acted without discretion 
in making the arrest. Admitting that he did, and that the accused is 
entitled to compensation, there is no reason for compensation of Rs. 20. 
The accused was detained from his arrest to his acquittal between 8 A.M. 
and 4 p.m. 8 hours. The accused was detained in custody, because he 
could not furnish bail, but the constable is not responsible for that. His 
loss of time allowing for his carts and bullocks may be estimated at not 
exceeding Re. 1. With three times that sum he would have been amply 
compensated for all the loss and inconvenience he suffered. He bad no 
legal nor any other expenses in the case. 

" The amount again is nearly equal to three months’ pay of the con- 
stable, and is as excessive for him to pay as unnecessary for the [983] 
complainant to receive. It is, in fact, a penal or vindictive fine and nob 
compensation. " 

Ramjeevan Koormi did not appear at the hearing of the reference. 

The Deputy Legal Remembrancer (Mr. Leith) at the request of the 
Court on behalf of the Crown : — As regards the question as to whether 
under a. 560 it is competent for a Court to award imprisonment in default 
of payment of compensation at the time of ordering compensation to be 
paid, I contend that it is within the Court’s power to do so. By s. 250 of Act 
X of 1882, repealed by Act IV of 1891, as well as by s. 560, compensation 
is made recoverable **a 9 if it were a fine/' By s. 209 of Act X of 1872, and 
by 8. 270 of Act XXV of 1861, this was not so. As to recovery of fines, see 
s. 33 and s. 389 of Act X of 1882. Imprisonment is ordered as a process 
for enforcing the payment of a fine” [sea Empreis v. Asghar 4Z»(lJi 
and s. 552 and sch. V, Form XXX of Act X of 1882, and also s. 69 of the 
Penal Code], and must therefore be equally a process for the recovery o 

compensation awarded under the section. 

The judgment of the High Court (BbvbRLEY and BanbRJBB, JJJ 

was as follows : — 


JUDGMENT. 

One Durga Charan Sadhu Khan was arrested without wareant by 
constable Ramjeevan for an offence under cl, 3 of s. 34 of Act » ® 

The Deputy Magistrate, who tried the case, acquitted ^ 

and under the provisions of s. 560 of the Code of Oriminal Proc o 


(i) 6 A. 61. 
1288 


X.] RAMJEEVAN ICOORMl V. DDRGA CHARAN 3ADHU KHAN 21 Cal. 986 

ordered the ooDst&ble " fco pay Ra. 20 as ooTspansatioo to the aooused, or 1894 
uodergo simple imprisonment for a fortnight.” July 4, 

The District Magistrate has asked us to exercise our powers of 
revision in the case on four grounds : (1) That s. 560 of the Code is not ORIMINAL 
applicable to a police ollioer arresting an aooused person for a cognizable HefER* 
offence; (2) that the order imposing imprisonment in default of payment ence. 

is illegal ; (3) that sub s. (1) proviso (a) has not been complied with; 

(4) that the compensation awarded is excessive and out of proportion to 
the circumstances of the parties, to any inoonvenienoe suffered by the 
accused, or to any wrong-doing committed bv the constable. 

[984] On the first ground, we think it is quite olear that the order 
complained of is illegal. Section 191 of the Code authorizes certain 
Magistrates to take cognizance of an offence —(a) upon receiving a 
complaint of facts which constitute such offence ; (6) upon a police report 
of such facts ; (c) upon information received from any person, other than 
a police ojfficer , or upon hisown knowledge or suspicion that such offence 
has been committed. 

*' Complaint ” is defined in s. 4, cl. (a), and that definition in 
express terms excludes the report of a police officer. The operation of s. 560 
is restricted to cases instituted *' by complaint as defined by this Code, or 
upon information given fo a police officer or to a Magistrate. It is clear 
iihat it will not apply to a case instituted on a police report or on informa- 
tion given by a police officer. The Deputy Magistrate therefore had no 
Jurisdiction to make any order under that section in this case, and the 
order is for that reason illegal. 

As regards the order for imDrisonmenb in default of payment of the 
compensation, it is bo be observed’ that the section itself does nob expressly 
authorize the Magistrate to award such imprisonment. All that the 
■section says on this point is contained in sub-s. (2) which runs as 

“ Compensation, of which a Magistrate has ordered payment under 

8ub*8. (1), shall be recoverable as if it were a fine. t * u 

” Provided that, if it cannot be recovered, the imprisonment to be 
Awarded shall be simple, and for such term, not exceeding' thirty days, as 

the Magistrate directs.” , 

By 8. 209 of the Code (Act X) o( 1872, authority waa expressly given 

to award imprisonment if the compensation could nob be realized, ib© 

third clause of that section runs as follows ;» i i-ho 

‘‘The sum so awarded shall be recoverable by distress and sale of the 

moveable property belonging to the complainant which may be found 

within the jurisdiction of the Magistrate of the District, and such order 

shall authorize the distress and sale of ^ay move^la property to 

the complainant without the jurisdiction of the 

when the order has been endorsed by the Magistrate of the District m 
which such property is situated, and if the sum awarded cannot he realized 
hy [988] mec^of s«c;t disims by imprisonment of the complainant m 

the civil jail for any time not exceeding thirty days unless such sum is 

sooner ^ ^gg2, the wording of the corresponding section, 

8. 250 ?dow repealed, was altered, and the words expressly authorizing the 
levy of the fine by imnrisonment were for some reason omitted nor have 
they been reprodLed in s. 560 of the Code, which 

B 260 Mr Laifch whom we have heard on this pointi suggests that 
Lp^onmentis to’be^^^^^^ ordinary modes of recovery 
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of a fine, bub we are not aware of any provision of fche law under whicl^ a 
fine is recoverable bv imprisonrnenb. Section 386 prescribes that a fioQ^ 
if not paid, may be levied by distress and sale of any moveable property 
belonging to the offender, bub is silent in respect of any other mode 
of recovering the fine. The power to award imprisonment, in default ' oil 
payment of a fine, in the case of an offence, is contained in s. 61 of 
the Penal Code, bub that section only refers to cases in which a person 
is sentenced to pay a fine for an offence and will not apply to an order 
to pay compensation. Similarly, s. 33 of the Code of Criminal Procedure, 
only relates to cases in which imprisonment, in default of payment of a 
fine, is authorized by law in case of default. 

As s. 560 of the Code stands, therefore, we think it extremely doubt- 
ful whether the Deputy Magistrate had any jurisdiction at all to make 
an order for imprisonment in default of payment of the compensation. 
But, however that may be, we think it clear that such an order could not 
be made in the terms in which it has been made in this case. Under 
s. 209 of the Code of 1872, the order for imprisonment could only be made 
if the compensation could not be realized by distress, and the words of 
s. 560 of the present Code are to the same effect — “ if it cannot be recover- 
ed.” See also the cases of Bishestvar Shaha v. Bishwambhur Sircar (1), 
and Queen y. Gopai (2).* 

Therefore, even if the Deputy Magistrate had jurisdiction [986] to 
make an order for imprisonment, it was illegal to make such an order 
until some attempt had been made to levy the amount. 

For these reasons, we think that the order of the Deputy Magistrate 
is bad in law, and we set it aside accordingly. We think it unnecessary 
to consider the other grounds urged by the District Magistrate. 

■R rp u Order set aside. 


21 C. 986. 

APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr, Justice Hill. 


Shital .Mondal {Defendant) v. Prossonnamoyi 
Dbbya and others {Plaintiff s) [Slst July, 1894.] 

Bengal Tenancy Act {VUI of 1885), s. 30. d. {a)~Suit for enhancement ofrent-:- 
Prevailing rate — Meaning of~Average rate. 

The words ** prevailing rate” ins. 30. cl. (a) of the Bengal Tenancy Act. 
mean, not the average rate of rent but the rate actually paid L, u- 

village for land of a similar descriptioo with similar advantages ; they e 
construed, therefore, in the same sense as was given to the same words i 
earlier oases decided under Act X of 1859. 


[R.. 6C.W.N. 710.3 

The facts of this case and the points material 
oiently appear from the judgment of the Judge which con rme 

Munsif’s decision and whic h was as follows: ^ i- 

(1) 23 W. R. Or. 64. (2) 2 N. W- P. (All.) H. C. 430. ^ 

• See the case of Queen-Empress v. Katrapi, 18 B. 440.— , r A 

t Appeal from Appellate Decree No. 167 of 189*. affiim’ 

Wilkins. Esq., District Judge of 24.Pergana8. datjd the of Novem^r^l89^ 
ingthe decree of Babu Tarak Chunder Dass, Munsif of Basirhat, dated i , 

September 1892. 
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** This is an enbaDoement suib brought under the provisions of s. 30 (a) 
and s. 3 of the Bengal Tenancy Act, against an occupancy ryot. The de^ 
fondant holds 19^ highas at a jama of between Hs. 6 and Ks. 7. The 
plaintiff claimed enhancement to a rate of Hs. 2 per bigha. The M^uosif 
decreed an enhanced ra^e of Rs. 1*8 per bigha, and the defendant now 
appeals. The question of enhancement is the sole question taken in appeal. 
The first ground of appeal to the effect that the lands are 'protected from 
enhancement’ is admitted by the appellant’s pleader to mean merely that 
defendant has held a long time at the old rate ; be admits for bis client that 
there is no legal protection. 

“ The Munsif ’s judgment is based mainly, if not entirely, upon the report 
of a Oommissiooer, who was appointed under the provisions of s. 31 (6) 
[987] of the Tenancy Act to hold a local enquiry. That report, with tho 
evidence taken by the Commissioner, are evidence in the suit, and form 
part of the record (s. 393 of the Civil Procedure Code). 

" The Commissioner examined sixteen witnesses who, as is inevitable 
jin such cases, give very discrepant accounts as to what is the prevailing 
rate in the village. In order to push his enquiry as far as possible, he exa- 
mined witnesses as to the rents paid in kind ; be reduced these rents to 
cash at a fair rate, and came to the conclusion that, upon tho whole, the 
prevailing rate for such lands as those in suit was Rs. 1-8 per bigha. 

"It is contended for the appellant that the Commissioner has calculat- 
ed the prevailing rate solely on tbe comparison made with lands paying 
rent in kind. This is not so. 

" Tbe question is whether the evidence justifies the conclusion that 
tbe ' prevailing rate ’ io the village for similar lands is Rs. 1-8. That 
evidence seems to me to show that there are several rates, but I can find 
nothing which proves that any one rate prevails more than another — a rate 
in fact which is paid by the majority of the ryots in tbe village. Nor is it 
necessary to find this under the present law ; for, in order to determine 
the ‘ prevailing rate,’ it is permissible, and indeed necessary, to have re- 
.gard to the' rates’ generally paid; in factcL(a) of s. 31 presupposes the 
existence of more rates than one. 

" Still the Act does not allow the Courts to strike an average of 
different rates current in the village, in order to ascertain the enhanced rate 
payable, except in very special cases. Such a special case would be where 
a landlord proves that the lands are held at a rent below their value, and 
when a distinctly prevailing rate cannot be found on account of the currency 
of different and nearly equal rates. In such a case the Court might justly 
take an average — Dena Gazee v. Mokinee MohunDoss (1). 

" What does the evidence in tbe present case show ? To my mind it 
does not go beyond asserting that different ryots held at different rates ; it 
does not go so far as to establish that any one rate is, or that more rates 
than one are, prevalent in the village. No two witnesses agree. The 
landlord does not produce jamabandi to help to a correct decision, and 
all that we have to rely upon is the oral evidence in the case, and that evi- 
dence, shows that there are several rates current (although none in parti- 
'cular is prevalent’). What I gather from the evidence is that originally 
'the village rate was very low ; but that for several years past fresh settle- 
'xhents have been made at enhanced rates, varying from Re. 1 to Rs. 1-8 
'and more. This seems therefore one of those soecial cases in which under 
the old law the Court would be justified in striking an average in order to 
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1894 detormino the Gohanced reob payable by the defendaot. Ib does not appear 
July .31. to dqq that the present law materially differs from that laid down in the 
~ later decisions of the High [9883 Court under the old law. The Courts 
Appel- ‘have regard to the rates generally oaid,' daring the three years 

LATE preceding the institution of the suit. I can nnd no reasonable interpreta* 
Civil, tion of these words other than this, that the Courts, looking to what other 

tenants of similar lands in the village have been paying, shall determine 

21 C. 98fi. the defendant will in future pay, and shall not necessarily say that 

that rent is to be enhanced up to the limit of any of the prevailing rates. 

“ Acting upon this principle, I find that the decision of the Munsif is 
reasonable and proper, and 1 accordingly confirm his decree and dismiss 
this appeal with costs.” 

From this decision the defendant appealed to the High Court, mainly 
on the ground that the -Judge having held that there was no prevailing 
rate in the village, and the plaintiff therefore having failed in his opinion 
to prove the “ prevailing rate,” wirhin the meaning of cl. (n) of s. 30 of 
the Bengal Tenancy Act, the suit ought to have besn dismissed ; and that 
the Judge was wrong in law in striking an average of the rates found 
current in the village. 

Babu Grish Chunder Chowdhry, for the appellant. 

Babu Opcndra Ghunder Bose and Babu Shib Prosumw Bhuttackarju 
for the respondents. 

The judgment of the Court (O’Kinbaly and Hill, JJ.) was as 
follows : — 


JUDGMENT. 

This is an appeal from the decision of the District Judge of the 24* 
Perganas. It arises out of an action under a. 30 of the Rent Law, seek- 
ing to enhance the rent of a tenant under cl. (a) of that section, whic 
says that " the landlord of a holding may sue for enhancement if the rate 
of rent paid by the ryot is below the prevailing rate paid by oooupanoy 
ryots for land of a similar description and with similar advantages m t e 
same village, and that there is no sufficient reason for his holding at so 


low a rate.” 

In the Court below the Judge came to the conclusion that the plaint- 
iff bad not succeeded in proving any prevailing rate ; but upon the au or 
ity of a case of Dena Gazee v. Mohinee Mokun Doss (l). he held tha 
might, in this particular case, bake the average of the different raes 
current in the village and treac that as the prevailing rate. That, no ' 
was a peculiar case : [989] but with the exception of that /„v 

other cases, from the case of Shadhoo Singh v. Ramanoograha Bn J 
upwards, the rate actually paid and current in the village .f*® ^ 
been taken to mean the “prevailing” and not the average * 

the new Act the words “ prevailing ” and “ average ” are used m ^ ® 
senses in different sections. In s. 30, for instance, reference is ma^^ 
the “ prevailing rate; ” in s. 32 reference is made to 
not “prevailing prices ; ” in s. 40, sub-s. 4, cl. (a), the terms a 
money rent,'* and in cl. (6) the “ average value of the ren- 
tioned as distinct from “ prevailing rate.” We think, therefore, , . 
words “ prevailing rate " in this case are used in the same sense in 
they are used in the earlier cases under Act X of 1859. 


(1) 21 W.R. 157. 


(2) 9 W.B. 83 
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The result is that this appeal is decreed , the decision o! the lower 
appellate Oourt is set aside, and the plaintiff’s suit dismissed with costs 
in all the Courts. 

j. V. w. Appeal alloived. 


21 C. 989. 

APPELLATE CIVIL. 


1894 

July 3l» 

Appel- 

late 

Civil. 

21 c. 98a. 


Before Mr. Justice Ghose and Mr. Justice Gordon. 


Baja Singh and others ( Judgment-debtors) v. Kooldip Singh 
, and another (Decree-holders).* [27th July, 1894.] 

Mesne profits — Execution of decree in suii for possession — Execution pending appeal— 
Reversal of decree on appeal and restoration of possession— Right to restitution of 
mesne profits — Ciui^ Procedure Code {Act XIV of 1082), ss. 244, 583 — Separate 
suit. 

B brought a suit against K for possession of certain land, and obtained a 
deoree. AT appealed, but pending the appeal B took possession of the land in 
execution of bis decree. K was successful in the appeal, and was restored to 
possession in execution of the deoree of the appellate Court, whioh, however, 
was silent as to mesne profits. In an application by K for mesne profits for the 
period during which B was unlawfully in possession, Held, that K was entitled to 
restitution of such mesne profits in the execution proceedings, and it was not 
necessary for him to bring a separate suit to recover [990J them. He was entitl- 
ed to such restitution, either by reason of the power conferred by s. 583 of tbe 
Civil Procedure Code upon the Court whiob passed the decree [Kalianasundram 
V, Egnavedeswara (1)]. or by reason of tbe inherent right that the Court has to 
order the restitution of tbe thing which has been improperly taken under tbe 
erroneous decree set aside in appeal iMookoond Lai Pal Chowdhry v. Mahomed 
Sami Meeah (2.)] 

TF 2 C.L J 537-9 C.W.N. 331 ; 3 C.L.J. 181 ; Rel., 15 C.L.J. 187 — 14 Ind. Cas. 
466 (457) ; Appr.. 24 A. 361 (362) ; R., 28 A. 665-A.W.N. (1906) 171 = 3 A.L.J. 
656; 6 C.W.N. 710; 11 O.C. 235 (237).] 

In this case Raja Singh and others brought a suit for possession of 
some immoveable property against Kooldip Singh and others, and obtained 
a decree. The defendants in that case appealed from that decree, but, 
before the disposal of the appeal, the plaintiffs obtained possession of the 
land in execution of the decree they had obtained. The appeal was 
eventually decided in favour of the three defendants, Kooldip Singh and 
others who, under the decree of the appellate Court, recovered possession 
of the land; and they now claimed mesne profits for the time they wore 
kept out of possession. The decree of the appellate Court was silent as 

to the mesne profits. 

Tbe only question material to this report was whether such mesne 
profits could be recovered in execution of the deoree, or whether a fresh 
suit must be brought for them. 

Tbe Munsif relied on the cases of Ghulam v. Dwarlea Rai (3), 

and Azizuddin Hossein v. Ramanugra Roy (4) ; and held that the question 
could not be tried in the execution proceedings. 

On appeal tbe Judge said : — 

‘‘ In Azizuddin Hossein v. Ramanugra Roy (4), the learned Judges say, 
*we were at first disposed to think that we ought to send this case to a Full 

* Appeal from Order No. 256 of 1893, against tbe order of H. Holmwood, Esq., 
District Judge of Bhagulpore, dated the 3td of June 1893, reversing the order of Babu 
Bepin Behaty Mukerjee, Muneif of Begusarai, dated the 18th of April 1893. 

(1) 11 M. 261. (3) 14 C. 484. (3) 7 A. 170. (4) 14 0. 605. 
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1894 Bench, because the balance of our judgoaent was rather to agree with the 
July 27. Allahabad case than with the cases decided by Division Benches of this 

— Court ; bat after hearing the learned vakil for the respondents, we 
Appel- are satisfied that there is no necessity for our so referring this case, indeed 

LATE not only that there is no necessity but that we ought not to do it.’ The 
Civil, law in Bengal, therefore, remains as it was laid down in the case of Lati 

— Koocr V. Sohadra Kooer (l). in which all the previous decisions were oonsi- 

21 C. 989. and the principle enunciated by the Privy Council in Lilanand Singh 

V. Luckimpur Singh (2) that the right to mesne profits was consequential 
on the possession given by the decree, was approved. Sir Barnes Peacock is 
quoted as say ing : ‘The decree of reversal necessarily carries with it the right 
[991] to restitution of all that has bean taken under the erroneous decree 
in the same manner as an ordinary decree carries with it a right to have 
it executed ; but the actual ruling in this case is that upon the application 
for execution of an appellate Court’s decree reversing a previous decree, 
it was competent for t.he Court to cause restitution to be made of all that 
the party against whom the erroneous decree had been enforced had 
been deprived of by such enforcement. The law, therefore, appears to 
be that the recovery of mesne profits in such cases maybe made either 
under s. 244 of the Civil Procedure Code, or by regular suit, and the 
Munsif’s judgment that the question cannot be tried in the execution 
proceedings is consequently wrong, and must be reversed. The appeal 
is decreed with costs.” 

Raja Singh and others, the judgment-debtors, appealed to the High 
Court, on the ground that the Judge should have held that the mesne 
profits claimed were not recoverable in execution but only by a separate 
suit. 

Dr. Tmilakya Nath Mitter and Baboo Baniapodo Mukerjee, for the 
appellants. 

Dr. Rash Behari Ghose and Baboo Dioarkanath ChttckerbuUy, for the 
respondents. 

The judgment of the Court (Ghose and GORDON, JJ.) was as 
follows : — 

JUDGMENT. 

The facts out of which this appeal arises are shortly these : One 
Raja Singh and some other individuals brought a suit against Kooldip 
Narain Singh and others for recovery of possession of certain property, 
and obtained a decree in the Court of first instance. The defendants 
appealed to the higher Court, but during the pendency of the appeal the 
plaintiffs took possession of the property in question in execution of 8 

decree of the first Court. The appeal was ultimately decreed m favour o 

the defendants, and thereupon they were restored to possession , an 
they subsequently applied to the Court for recovery of mesne 
from the plaintiffs for the period during which the latter were nnla y 

in possession, n <. v, inw 

The contention that seems to have bean raised in the Courts neiow 

was whether the defendants, decree-holders, were entitled to recover 

mesne profits from the plaintiffs in execution of the decree of the 

late Court under s. 244 of the Code, or whether their only remedy was no 

to bring a separate suit for that relief. , 

[992] The learned District Judge has held, in reversal of the orae 

of the Court of first instance, that the m esne profits m question _ 

(2) 5 B.L.R. 605 = 18 M.LA. 


(1) 3 C. 720. 
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recovered either under s. 244 or by a separata suit ; and he has aooord- 
iiigly held that the defendants, deoroe-holders, were entitled to recover 
mesne prohts from the plaintiffs in execution of the decree of the appellate 
Court. 

Several oases were referred to by the learned vakils on either side in 
the course of the argument before us, and we have consulted various other 
oases upon the subject. 

In the case of Hierro Ghundcr Roy Chowdhnj v. Sooradhoonce 
Dabea (l) decided by a Full Bench of this Court, Sir Barnes Peacock ob- 
served that upon a decree for possession being reversed in appeal by the 
appellate Court, it is competent to the Court to cause restitution to be 
made of all that the party against whom the erroneous decree had 
been enforced was deprived by such enforcement. The immediate 
question in that case was no doubt different from that which we 
have to consider in the present case ; but it was such that tbe^ Full 
Bench had necessarily to consider what may bo the relief which a 
successful appellant is entitled to by way of restitution. Sir Barnes Pea- 
cock, in the bourse of his judgment, observed as follows : " The decree of 

reversal necessarily carries with it the right to restitution of all that has 
been taken under the erroneous decree in the same manner as an ordinary 
decree carries with it a right to have it executed ; and I should have con- 
sidered that a decree of reversal necessarily authorized the lower Court to 
cause restitution to be made of all that the party against whom the erro- 
neous decree had been enforced bad been deprived by reason of its having 
been enforced. The Sudder Court ordered that the lands were to remain 
with the plaintiff. It did not order the lands to be restored to her ; but 
the necessary consequence was that restitution was to be niade, and resti- 
tution of the lands was made by the Principal Sudder Amin without any 
objection. There seems to be no reason why he should not have restored 
to the plaintiff the rents and profits of which she was deprived during the 
time she was kept out of possession of her land under the erroneous 

[993] This principle seems to have been accepted and followed in 
Shib Narayan Pohraj v. Kishore Narayan Pokraj (2) ; Hamida v. Bhud- 
hun (3) • Unicnt Ram Hazrah v. Kuralee Pershad Mistree (4) ; Lati Kooer 
V. Sobadra Kooer (5) ; and Mookoond Lai Pal Gkowdhry v. Mahamed Sami 
Meah (6). And it seems to have been uniformly held in this Court that 
a Court reversing a decree, under which possession of property had been 
taken, has power to order restitution of the property taken possession of. 
and with it any mesne profits which may have accrued during such 


possession. 

The learned vakil for the aopellant, however, relied upon the Fall 
Bench decision of the Allahabad High Court in the case of Ram Gkulam v. 
Dwarka Bai (7)» which no doubt may at first sight appear to have taken 
a contrary view, but upon closer examination it will be found that it is 
not so. There, the plaintiff had sought for possession of certain immove- 
able property, and obtained a decree, and in execution of that decree 
obtained possession. The decree was subsequently reversed on appeal by the 
defendant. The decree of the appellate Court was silent in respect of mesne 
profits, which the plaintiff had received while in possession, and the defend- 
ant instituted a suit to recover such profits. The question which seems to 

(1) B.L.R. Sup. Vol. 986=9 W.B. 402, (2) 1 B.r/.R. A.C. 146 = 10 W.R. 131. 

(3) 20 W.B. 288. (4) 93 W.R. 441. (5) 3 C. 720. 

(6) 14 0. 484. (7) 10 A. 170. 
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have been discussed in that case was whether the suit was not barred by 
s. 214 of the Code of Civil Procedure, and it was held by Petheram, C.J., 
and the other Judges who composed the Fall Bench, that the suit was 
not so barred. The Chief Justice, however, expressed a doubt whether 
the defendant, the successful appellant, could have recovered mesne profits 
in execution of bis decree, and he was of opinion that, although the 
question before the Court arose out of the decree, it did nob relate to 
“ the execution, discharge or satisfaction of the decree,” within the mean- 
ing of s. 244. What we understand was really decided in that case was 
that the suit for the recovery of the mesne profits was not barred by the 
provisions of s. 244 of the Code. The case [994] of Mookoond Lai Pal 
Ghoivdhry v. Mahomed Sami Meah (l), to which we have already referred^ 
came before Petheram, C.J., and Ghose, J. ; and the Chief Justice, in 
delivering the judgment of the Court, and with reference to the Full Bench 
decision of the Allahabad High Court in the case of Bam Ghulam v. 
Dwarka Bai (2), observed as follows: "A decision of the Allahabad 
High Court, in which I took part, has been cited, in which it was held 
that the section of the Code does not prevent the person who has been 
wrongfully deprived of his property by this proceeding from bringing 
an action to recover the profits during the time he has been wrongfully kept 
out of possession, and speaking for myself I still adhere to the opinion 
which I then expressed that such an action may be maintained.” And 
later on, with reference to the question whether the defendant in that 
suit was entitled by way of restitution to the mesne profits, which the 
plaintiff had recovered during the time when he was in unlawful possession,, 
the learned Chief Justice observed as follows: ” But if such an action 
can be maintained, it by no means follows that the Court which has 
given possession under the wrong decree, which has afterwards been can- 
celled, cannot order restitution of the property which has been wrongfully 
taken, and any mesne profits which may have been derived from it in the 
meantime. Speaking for myself I do not think that this restitution is a 
proceeding which comes within the meaning of s. 244 of the Code of 
Civil Procedure, but I think it is an inherent right in the Court itself to 
prevent its proceedings being made any cause of injustice or oppression tn 
any one, and therefore it seems to me that that inherent right does^ exis , 
and that the Court has power under that inherent right to order restitution 
of the thing which has been improperly taken, and as apart of that power 
it must have the right and the power to order restitution of every thing, 
which has been improperly taken. If thay have that power, they 
the power nob only to order restitution of the property itself, bub restitu- 
tion of any proceeds which have been improperly taken during t e 
that it was in the possession of the person who was nob entitled to ib. 
These proceeds which have been received [995] are the mesne pron s 
the property, and, therefore, it seems to me, it being admitted 
a power in the Courts bo order resbibubion of the property, it ° 

that they have the power to order restitution of the mesne proubs. 

The result in that case was that the defendant was 

way of restitution to obtain the mesne profits which the p * nmnartv 
ized during the time that he was in unlawful possession of the proper y 

under the decree which was set aside on appeal. da- 

We may in this connection refer to two other ^ses which we 
cided by the Privy Council. In Bodgerv. Gompt oir d Escompte de P 

— (3) L.R. 3 P.O. 465. 


U) 14 C. 484- 


(2) 10 A. 170. 
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where money had been paid under a decree which was gubeequently 
reversed on appeal, the Privy Council held that; fcho successful appellant 
was entitled to a refund of the money with interest for the period during 
which the said money was unlawfully in the hands of the plaintiff. The 
Judicial Committee in delivering judgment observed as follows: *' It is con- 
tended, on the part of the respondents here, that the principal sum being 
restored to the present petitioners, they have no right to recover frona 
them any interest. It is obvious that, if that is so, injury, and very grave 
injury, will be done to the petitioners. They will, by reason of an act of 
the Court, have paid a sum which it is now ascertained was ordered to be 
paid by mistake and wrongfully. They will recover that sum after the lapse 
of a considerable time, but they will recover it without the ordinary fruits 
which are derived from the enjoyment of money. On the other hand, those 
fruits will have been eojoyed, or may have been enjoyed, by the person 
who by mistake and by wrong obtained possession of the money under a 
judgment which has been reversed. So far, therefore, as principle is oon- 
-cerned, their Lordships have no doubt or hesitation in saying that injus- 
tice will be done to the petitioners, and that the perfect judicial determi- 
nation, which it must be the object of all Courts to arrive at, will not have 
been arrived at, unless the persons who have had their money improperly 
taken from them have the money restored to them, with interest during 
the time that the money has been withheld.” And later on they observed ; 
[996] “ Their Lordships have reason to believe that the practice of 
the Courts in India, when there has been a reversal in this country, and 
when money has been ordered in India to be paid back in consequence of 
that reversal, is to order the payment of interest. Their Lordships, there- 
fore, 80 far as any precedents applicable to the case are concerned, believe 
that the precedents will be found in favour of a restitution of the money 
with interest.” In the ease of Shama Pershad Roy Choiodkry v. Burro 
Pershad Roy Chowdhry (1). where money had been paid under a decree 
which was reversed on appeal, it was hold that it was recoverable either 
by a new suit or by summary process, and the Judicial Committee order- 
ed the money to be refunded, with interest from the date of payment, to 
the plaintiff. These oases no doubt are not parallel to the case we have 
before us, but the principle which underlies them is. we think, equally 
applicable to this case. 

It may we think, be well doubted whether this restitution could 
be had under the provisions of s. 244 of the Code of Civil Procedure. 
Indeed, we are inclined bo think that the wording of that section 
does not cover it. There is, however, another section of the Code 
of Civil Procedure under which the restitution might probably be had, and 
that is 8. 583- It runs as follows : “ When a party entitled to any benefit 
(by way of restitution or otherwise) under a decree passed in an appeal 
under this Chapter desires to obtain execution of the same, he shall 
apply to the Court which passed the decree against which the appeal 
was ‘ preferred : and such Court shall proceed to execute the decree 
passed in appeal, according to the rules hereinbefore prescribed for the 
execution of decree in suits.” And we observe that in the case of 
Kalianasundram v. Egnavedeswara (2), the Madras High Court has ap- 
provingly quoted the decision of this Court in Mookoond Lai Pal Gkowdhry 
V. Mahomed Sami Meah (3), and has held that mesne profits could be 
jreeovered in execution by way of restitution under s. 583 of the Code. 


(1) 10 M.I.A. 203. 
0 X— 163 


(2) 11 M. 261. 
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We also observe that the Bombay High Court, in the case of Balvantra}} 
Oze V. Sadrudin (l), has held that the procedure provided by [997j 
8. 583 of the Code is not confioed to cases where the restitution desired 
is provided for by the decree itself. 

It follows from all the cases that we have referred to that the 
successful appellant is entitled by way of restitution to the mesne profits • 
recovered by the plaintiff during the time of his unlawful possession, by 
an application in tbe suit itself, whether it be by reason of the power 
conferred upon the Court which made tbe decree under s. 583, has held 
by tbe Madras High Court, or by reason of the inherent right that the 
Court has to order restitution of the thing which has been improperly 
taken under the erroneous decree set aside in appeal, as held by Petheram, . 
C.J., in Moohoond Lai Pal Chowdhry v. Mahomed Sami Meah (2). 
As we have already said the cases in this Court are all in one way, and 
therefore it is now too late to ask us to disturb the current of rulings upon, 
the subject. 

The result is that this appeal will be dismissed with costs, 

V. w. Appeal dismissed. 


21 C. 997 (P.C.)=2l I.A. 163 = 6 Sar. P.C.J, 469= 

Rafique and Jackson’s P.C. No. 135. 

PRIVY COUNCIL. 

Present : 

Lord Bobkouse, Lord Macnaghten, Lord Morris and Sir B. Couch. 
[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Umkao Begum {Plaintiff) v. Irshad Husain and another 
{Defendants).^ [7th, 9th and 30tb June, 1894.] 

Ovdh Estates Act (Z of 1869)» s. 22, suh-ss. 4 and 7 — Taluk inherited by a daughter’s ■ 
son— Revivor of an appeal which had abated. 

The taluk to which tbe succession was in dispute was one of those entered 
in the first and second of the lists prepared in conformity with s. 8 of tbe Oudh 
Estates Act, 1669, descending to a single heir by primogeniture. The last taluk’ 
dur died without leaving a son, but left a widow, and by a former wife two 
daughleis of whom tbe elder bad a son. Tbe widow’s claim to an estate for ' 
life, under sub-8. 17 of s. 22 of the above Act, was met by the defence that the 
daughter’s son, having been treated by his maternal grandfather in all respects 
as bis own son. was, under sub-s. 4, entitled to inherit the taluk. The Courts 
below decided in his favour. 

C998} Held, that the Courts below were tight as to the treatment of the 
daughter’s son, in regard to sub-s. 4. Pertab Narair. Singh v. Subkao Kooer (3) ■ 
did not show that sub-s. 4 had been, construed to require evidence on that pomt 
attaining to any special degree. 

Leave to revive tbe widow’s appeal, which abated on her death before the 
bearing, was obtained by the younger daughter of the deceased talukdar, one 
of the defendants ; she being next among those who would have a claim to in- 
herit the taluk iu succession should the appeal be decreed. 

Held, that tbe appellant by revivor must be restricted to the suit for the 
taluk, and could not advance, on this appeal, any claim of her own which she 
might have preferred in a suit to inherit property which had belonged to the 
deceased other than tbe talukdari estate. 

CP.. 28 A. 215 (P.C.) = 3 O.L.J. 86=10 O.W N. 230=33 I.A. 53 = 16 M.L.J. 

L.T. 6 = 8 Sar. P.O.J. 903 ; R., 8 Ind. Gas 859 = 9 M.L.T. 161 ; Cons., 14 ind. 

Oas. 544 = 11 M.L.T. 409.3 


(1) 13 G. 435. 


(2) 14 C. 484. 
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AppeaU from a deorae (2l8fc March 1888) of tho Judicial Com- 
missioQor of Oudh, aHirming a decree (25tb April 1887) of the District 
Judge of Luckuow. 

This appeal related to a taluk named Narauli in the Bara Bunki 
district, to which the succession was regulated by the Oudh Estates Act, 
1869, the taltik having been entered in lists I and II, prepared in con 
formity with s. 8, as one of those which, on and before the 13th February 
1856, ordinarily devolved upon a single heir. Tho last owner had died 
without a son, leaving a widow, and two daughters by a former wife, tbe 
elder of the daughters having a son who survived his maternal grandfather. 
The taluk fell within one or other of the sub sections of s. 22. The widow 
claimed her estate for life in it under sub-s. 7 ; and tbe main ques- 
tion on this appeal was whether or not tbe lower Courts had rightly de- 
cided that her claim to the taluk had been defeated by tbe daughter’s son 
having been brought witbin tbe operation of sub s. 4, that son having 
been treated by the late talukdar, iu all respects, as his own son. Tbe 
suit was brought on tbe 30th July 1886 by tbe widow, Ahmadi Begum, 
through her father Saiyad Mahomed Abud, she being of unsound mind. 
Her husband, the last talukdar, Chowdhri Raza Hossein. died intestate 
on the 22Qd November 1885, having inherited the taluk from his father 
Husain Buksb, whose name, as talukdar, was entered in the lists. 
Besidesjthe taltik, the plaint claimed a life estate, “ according to custom,” 
for the widow in lands not talukdati, and in tbe moveables. 

[999] Of Baza's two daughters, Sarfraz and Umrao, the former, the 
elder, was married, but lived in her father’s house, where a son named 
Sajjad was born to her. He was in his fifth year when Raza died, and in 
his name, on the 4th June 1886. daWui kharij of the taluk was made. 
Both he and his mother died while this suit was pending in the Court 
below. In lieu of Sajjad tbe name of Irsbad, his younger brother and 
next heir to tbe taluk, was entered on tbe record. The defence made for 
Sajjad was that he had a title under sub-s. 4. It was also alleged 
for him that the plaintiff, as a childless widow, was not entitled under the 
Imamia law, the parties being Shias, to the immoveable property of her 
husband, and that by custom also the moveable property followed the 
taluk. The District Judge found that it had been shown that Raza so 
exceptionally treated his daughter's son Sajjad as to give him in the 
family the place and pre-eminence which would have belonged to the 
talukdar's son had one existed ; and was of opinion that this indicated 
that tbe talukdar desired that Sajjad should be his successor. This was 
ascertained by reference to statements of witnesses, to documents, 
admissions, and conduct at ceremonies. He therefore dismissed the suit 
for the taluk. As regards the other property referring to the Shia law 
that a childless widow cannot inherit (for which he cited Asloo v. 
Umdutoonissa (1), he held that this was governed, as regarded the taluks 
by sub-s. 17. As to the moveables be referred to part of the judgment 
in Ishri Singh v. Baldeo Singh (2), to the effect that there was no evidence 
to show that the family property, other than the taluk, followed a line of 
devolution different from that of the taluk, holding that there was a 
resemblance in the oases on this point. 

The Judicial Commissioner, dismissing an appeal on behalf of Ahmadi,. 
found that Raza treated Sajjad in all respects as his own son, so far as 
80 young a child could be treated ; and that he bad taken occasion many 

(1) ao W. R. 297. (2) 10 C. 792 (807). 
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times to declare openly that Sajjad was to be his successor. Ha confined 
his judgment to question as to the taluk. 

On the 30bh November 1891 Ahmadi died. Her appeal, which [1000] 
proceeded on the ground that Sajjad had not, in fact, been so treated as to 
render sub-s. 4 applicable, abated on her death. On the 30bh July 1892, 
an application was made by Umrao Begum, the surviving daughter of the 
late talukdar, for leave bo revive the appeal. 

Mr. J. D. Maijne, who appeared for the petitioner, relied on her being 
first in the order of possible heirs if, on the decision of the appeal, the 
judgment of the Courts below, as to the treatment of Sajjad, should be 
reversed. lie referred to Kattama Nauchear v. Rajah of Shivaganga (1), 
in which case an order of revivor was made, giving leave to a daughter 
and her sisters to prosecute an appeal on grounds like the presenc. After 
hearing Mr. J. H. A. Branson for the objector, their Lordships granted 
the leave. 

On the revived appeal, — 

Mr. R. B. Finlay^ Q. C., and Mi. J. D. Mayne, for Umrao Begum, 
argued that no preferential title had been established in the daughter’s 
son, within sub-s. 4, over that of the surviving daughter. They refer- 
red bo the judgment in Pertab Narain Singh v. Subbhao Kooer (2), and 
argued that the treatment of the daughter’s son by the talukdar must, 
in order to render sub-s. 4 applicable, conform to the general construction 
put in that case upon this exceptional provision. Here, however, its 
treatment had been no other than would ordinarily be that of one only 
grandson, born in the house of a talukdar, and could not be referred to an 
intention to create the right of inheritance. That treatment bad been 
only consistent with the talukdar' s affection ; and, as the child was al- 
ready within the line of succession, and a possible heir, there was no such 
conduct towards him on the part of the talukdar as to give him the posi- 
tion of heir next entitled. This applied to the presentment of the child bo 
the tenants. Mere statements and expressions, not accompanied by Acts, 
would be insutficiant. It was not an uncommon thing in that part of the 
world for a married daughter to live with wealthy parents. It was neces- 
sary, in order to establish the defence, that the evidence should come up 
to the standard indicated in the case cited. It was submitted that the 
[1001] daughter was entitled to the taluk, and to that share of the whole 
estate of the late Baza which, according to Mahomedan law, would 
descend to bis daughter. 

Mr. A. Cohen, Q.G., and Mr. /. H. A. Branson, for the respondents, 
were not called upon. 

JUDGMENT. 

Their Lordships’ judgment was afterwards, on June 30th, given by 

Lord Hobhouse. — The original plaintiff in this suit was Ahmadi 
Begum, the only surviving widow of Raza Hossein, talukdar of Nara i, 
who died in the year 1885, leaving no son. He had two daughter who 
survived him ; the elder named Sarfraz, and the younger named 
who is the present appellant. Sarfraz married Ahmed Hossein, ^ ® 
one of the respondents, and at the death of Raza she had a son name 
Sajjad Hossein, then less than five years old. the original defendants 

the suit were Sajjad, Sarfraz and Umrao. ^ t a«i: 

The taluk, being entered in lists 2 and 3 under the 9udh Estates Act. 

is one of those which descend to a single he ir by pnmogeniture^ ^^ 

(2) 3 0. 626=4 I. A. 328. 


(1) 9 M. I. A. 639. 
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wbioh fall under the provisions of 8. 22 of that Act. On Raza s death 
a olaim was preferred on behalf of the child Sajjad, that he was entitled 
to the taluk under sub-s. 4, inasmuch as he had been treated by Raza in 
all respects as his own son. On that olaim Sajjad got possession, and 
soon afterwards Ahmadisinstitutedthis suit. The title is governed entirely 
by the question whether Sajjad was treated by Raza as a son. If ho 
was, the taluk passed to him and bis male lineal descendants by virtue of 
8ub-8. 4. If not. it passed to Ahmadi for her life by virtue of sub-s. 7. 

Ahmadi, Sarfraz, and Sajjad have all died since the institution of 
the suit. Sajjad has been replaced on the record by his brother Irahad. 
On the death of Ahmadi theappeal abated, and Umrao was allowed to 
revive it under circumstances on which their Lordships will presently 
make some remarks. 

It is common ground that Sajjad'a mother. Sarfraz, was after 
her marriage taken into Raza’s house, and that Sajjad was born 
there, and from that time till Baza’s death he was treated as a 
child of the house. Evidence was given of a number of incidents, 
L10021 some apparently trivial and some important, for the purpose of 
showing that Raza’s treatment of Sajjad was that of a son. On Ahmadi s 
side it was contended that all those incidents were sufficiently accounted 
for bv the circumstance that Sarfraz and her son were inmates oI Kaza s 
house, and that Sajjad was bis grandson, and in the line of succession. 
The case appears to have been very elaborately examined by the Courta 
below ; first by the District Judge of Lucknow and afterwards by the 
Judicial Commissioner of Oudh. Both Courts held that Sajjad had been 
treated as a son by Raza. and that Ahmad’s claim must be dismissed. 

This is not only a question of fact, but it is one which embraces a 
ereat number of facts whose significance is best appreciated by those wbo 
Ive most familiar with Indian manners and customs. Their Lordships 
would be especially unwilling in such a case to depart from the general 
rule which forbids a fresh examination of facts for the purpose of disturb- 
ing concurrent findings by the lower Courts. The Counsel for appel- 
lant franklv admitted that they laboured under this difficulty, and that 
they must find some ground of law or general principle for impugning the 

decree^ t they made some comments on the use made by the Courts 
below of Raza’s oral statements, but those comments all resolved them- 
selves into objections to the weight of evidence, and did nob^affect its 
admissibility The onlv question of law or principle which they could 
aueaest was founded on the language used by this Committee in deciding 
the well-known case of Man Singh’s estate [Partab Naratn Singh v. 
Suhhao Kooer (1).] Ibaprears to have been pressed upon the Committee 
that the treatment required by the Oudh Estates Act must be something 
of the nature of adoption. In answer to that suggestion their Lordships 
pointed out that the section applies nob to Hindus alone, but to all religions, 
and they continue as follows : — 

“It is necessary, then, to pub a general as well as rational construction 
upon the provision advisedly introduced by the Legislature into this statu- 
tory law of succession. And, taking the whole section together, their {.1003J 
Lordships are of opinion that wherever ibis shewn by sufficient evidence 
that a talukdar, not having male issue, has so exceptionally treated the son 
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of a daughter as to give him in the family the place, consequence, and pre- 
eminence which would naturally belong to a son if one existed, and would 
nob ordinarily be conceded to a daughter’s son, and has thus indicated an 
intention that the person so treated shall be his successor, such person 
will be brought within the enactment in question,” 

Upon this passage Mr. Finlay argued that the Committee intended 
to lay down an authoritative interpretation of the language of sub-s. 4 
of universal application : that treatment, which does not conform to 
the description there given, cannot rightly be held to fall within the sub- 
section ; and that the Committee meant to indicate that the acts of 
treatment must be absolutely unequivocal and not by possibility refer- 
able to any other relationship than that of a son. But this argument 
puts a strained and unnatural construction on the words of the Commit- 
tee. Their expression “ general construction ” olearlv refers to the pro- 
priety of so construing the Act that it may apnlv to' Mahomedans and 
others as well as Hindus. The rest of the passage is only a state- 
ment in abstract form of circumstances which will clearly bring a case 
within sub-s. 4. In the sequel of the judgment they show that those 
circumstances exist in the case before them. There is nothing to show 
that the Committee intended to set up a standard to which all cases must 
conform, or that they demanded more demonstrative proof for this kind 
of tjuestion than for any other. 


Their Lordships bold that, whenever the evidence shows that a 
daughter s son has been treated by the talukdar in all respects as his own, 
it is suflScieob to bring the case within sub-a. 4 : that the question 
is one of fact, and must be tried and determined by tbe same methods as 
other questions of fact ; and that it is very difficult, if nob impossible, to 
lay down a test for such a question in terms less wide than those of the 
Act itself. 


Their Lordships do not comment on the evidence in detail, because 
they think ic important to maintain the general rule as to concurrent 
findings of fact. But as during the discussion their attention has been 
called to several points in the evidence, they think it right to add that 
nothing has been brought forward to [1004] induce them to thick that 
the Courts below have taken any wrong view. 

As regards the taluk the appeal fails. But Baza was possessed of 
other property not belonging to his taluk, both moveable and immoveable. 
Ahmadi claimed the whole : and Umrao now claims that, whatever the 
decision as to the taluk, the rights of the parties to the noii'talukdari pro- 
perty should be dealt with in this appeal. It appears that by her plaint 
Ahmadi claimed the whole property in block as devolving to her by force of 
sub-s. 7 of the Oudh Bstates Act and by custom ; that, being a Shia and a 
childless widow, she was not entitled to any interest in the immoveables ; 
and that in Court she did not press any claim to the moveables. What 
interests Umrao may have independently of Ahmadi is a question that 
has not been argued, because their Lordships are of opinion that the 
revived appeal is confined to the question raised between Ahmadi and 


Sajjad with regard to the taluk. 

. On Ahmadi s death Umrao, being in the line of succession, applied to 
the Judicial Commissioner of Oudh to be allowed to revive and prosecute 
the appeal. That learned Judge felt difficulty in acceding to her appli- 
cation, but directed the proceedings to be forwarded to the Registrar of the 
Privy Council as a Supplementary Record. Umrao then applied 
Majesty in Council for an order of revivor and substitution. Their 
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Lordships also felfc diffioulty, and in fact the case is peouliar and novel. 
Bufc it appeared to them that the question of Sajjad’s status must 
be settled, even if it should only affeofc the past income ; that it would be 
simpler and less expensive to try it by the existing anneal than by a new 
suit ; and that the Oudh Kstates Act so far created a unity of interest bet- 
ween the persons in the line of succession as to justify the substitution, at 
least in such a case as this, of the more remote claimant for the nearer 
one. The application was not heard ex parte. Mr. Branson appeared for 
the respondents, and agreed that the substitution of Umrao would be 
more bdooboial to them. The order therefore was made at the wish of 
both parties. But nothing was said in the petition or at the bar about 
non-talukdari property. The reasons for the revivor apply only to tbe 
taluk ; and it would obviously be improper and [1005] dangerous to 
allow Umrao to use the position she has obtained as the substitute of 
Ahmadi for the purpose of advancing her personal claims. Whatever 
claims Umrao has against any part of the estate she must enforce by suit 
on her own behalf. The present appeal wholly fails, and their Lordships 
will humbly advise Her Majesty to dismiss it with costs. 

Appeal dismissed. 

Solicitors for the appellant ; Messrs. Young, Jackson and Beard. 

For the respondent The Solicitor, India OffiiCe. 

21 C. 1005 (P.C.)=21 I.A. 118=6 Sar. P.C.J. 446. 

PRIVY COUNCIL. 

Present : 

Lords Bohhouse, .iskhourne and Macnaghten and Sir R. 

\On appeal from the Bigh Court at Calcutta.'} 

Tmambandi BeouM {Plaintiff) v. Kamleswari Pershad 
{Defendant). [18th April and 9th June, 1894.] 

Landlord oM a ^ the land transferred^Lessees setting possession of land than 
irt lease-Bight of lessee to abatement of rent. 

A decree bad detormined that lai»ds. leased in mokurari to a lessee, with a 
is 4 ...>««■ thereoD were less in extent than they were specified to be in tbe potias 
fhefcomprised them, the lessors nob bavins title to tbe whole; and tbe lessee had 
nulined possession of the less estate. Held that the lessee was entitled tea 

corresponding abatement of the rent reserved. 

Thn rovenne-paying mehil, within which were the lands subjeot to the moku- 
lands being shares of mourns therein, was afterwards sold for arrears 
^^ 4 *' Xt of 1859 The purchaser at that sale was sued by the tnokuraridar, 
cood her incumbrance under 3. 54 of the Act. The lease was main- 
!-;n«d bv the decree that followed, but only as lo part of the shares specified m 
pottos, and the lessee obtained possession of that part only, 

T ^fhia suit for mesne profits brought by Che lessee against tbe purohaset’s heir, 
hr? filed a cross suit against her for rent, it was held that, as the lessee bad not 
that she having had possession under the leases, bad b een dispossessed 
hl°rhe Durohaser. there bad not been an eviction in the proper sense of the word. 
£ if whan in her suit for possession, part only was decreed to her and she was 
Jirtiuded’by the result from getting a substantial part, her position was the 
same as if she had been evicted. She. therefore, had the same equity for an 
apportionment as if she bad been evicted. 

On the facts it was rightly found by the first Court that the leases were 
£1006] not taken with knowledge on the part of the lessee that tbe title was & 

doubtful one. 
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Two consolidated appeals from two decrees (13bh July 1891) of the- 
Council. High Court, reversing two decrees (20th May 1889) of the Additional 

21 C lOOS Monghyr. 

(P.C )= appellant, the plaintiCf in the first of these suits, was the widow 

21 1.A. 118= Nawab Abdul Ali of Patna ; and the defendant, respondent, who had 
6 Sar.'p.C J the second, or cross suit, was a zamindar and of Monghyr, 

jjg * ' ’The two suits were heard together in the Court of first instance and on 
appeal. A difference of opinion having arisen on a matter of law between 
the Judges of the Appellate Courts at the hearing on the 9bh Juneof 1891^ 
that matter was referred under s. 575 of the Civil Procedure Code ; and 
the final judgment of the High Court dismissing the appellant’s suit was 
delivered byPETHERAM, C. J., on the 13th July 1891. 

The object of Imambandi’s suit brought in May 1888 was to recover 
mesne profiits for three years, from 1885, upon a one anna thirteen 
gundas share in one set of villages, and upon a one anna eleven gundas 
share in another set, both sets being mouzas ia a revenue-paying 
named Bisthazari. These shares, with other, and substantially greater, 
fractional parts of the viehal, had been comprised in pottas executed, one 
on 1st March, and the other on 6th April, 1866, to Imambandi by two 
brothers, Tasudduck Hossein and Mahomed Taki, who had inherited the 
property from their deceased sister, Bahu Begum. Each potta purported to 
be a permanent lease of one moiety of 6 annas and 12 dams of specified 
villages. The consideration of the first was expressed to be nazrana of 
Rs. 4,630, and a fixed annual jama of Rs. 2,912, of which last sum Es. 2,828 
was to be paid for Government revenue and Rs. 84 was to be paid to the 
lessor. The consideration of the second lease was a of Rs. 2,911, 

and a rent of Rs. 2,888, of which Rs. 2,828 were to be paid as revenue, and 
Rs. 60 to the lessor. The revenue stated was, in fact, the amount for which 
the entire 6 annas and 12 dams share, as held by Bahu Begum, was liable 
in the Collectorate records. The Collector separated a portion of Bisthazari, 
making it a distinct revenue mehaU Rs. 7,271 being its revenue ; and this 
comprehended the motitas [1007] subject to the mokurari. This separated 
viehal, on its revenue having fallen into arrear, was sold by the Collector 
for default, and was purchased in June 1875 by Bam Pershad, father of 
Kamaleswari. To establish against Ram Pershad her mokurari leases, as 
incumbrances to which the share purchased by him was subject, within 
s. 54 of Act XI of 1859 (the Bengal Revenue Sale Law), Imambandi sued 
in 1878. Her suit, which ended in the judgment of the Judicial Com* 
mittee in Imavihandi Begum v. Kamleswari Pershad (1) resulted in her 
obtaining little more than a three annas share, which was declared subject 
to her mokurari, it appearing that the brothers who leased to her had no 
title to lease more. That judgment gave to Imambandi a one anna share, 
in addition to those which she obtained by the High Court's decree, and 
withdrew from the decree a condition which it had imposed that she, as 
lessee, if she took possession, should pay the full rent reserved by the 
pottas of 1866. According to that judgment, the question whether the 
rent so reserved should be paid in full, or should be apportioned to the estate 
recovered, was not one for decision in that suit. It was one for future 
determination, if it should become necessary to decide it. Possession 


(1) 14 0. 109 = 13 1. A. 160. 
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under the order that followed was given to this appellant in June or July 

1887. When the suit for mesne profits was instituted a decision became Ju^3. 

necessary. Privy 

The defendant, by his written statement, sought to sot off, against the ^ 

claim, Rs. 17,404. which was the aggregate amount for three years of the 

entire rent of Rs. 5,801 reserved to be paid annually by the tv/o mof:urart ^ 
pottas of the year 1866, under which the plaintiff had set up a title to the ^p.c.)- 
six annas and some gundas of Bistha/.ari. He also filed across suit, gi j.*. us- 
olaiming a decree for payment of rent at the full amount agreed upon in g 
the pottas, vi^., the last mentioned sum. 446. 

The matter in dispute between the parties to this appeal remained 
the same that was expressed in one of the issues the suit 

to this effect— whether, after the decision in the suit of 1886 Sive 

to Imambandi only about a fourth part of the shares ^^'ch had been 
leased to her in 1866, [1008] Katnleswari, as successor to his father Kam 
Pershad, was entitled to receive from her the whole rent, or could only 
claim rent in proportion to the shares decreed to her. 

The Subordioate Judge decided that the rents should be ;;PP" 

He found DO evidence to support the conteation that “'P P 

taken the leases, knowing that the lessors °“>y P' 

shares from their sister Bahu Begum. On the contrary he found that she 

as the widow of Abdur Rahman, " was considered 

sole owner of the inheritance; and the two brothers had obtained 
sole owner vxvil of I860, as her representatives, on bei 

Tath “ U ras prohatle^ln h“ opinion,’ that the plaintiff was under a 

mistake of fact L to the amount of property to which she would become 

euttld\y th^^perat^^ of the lease . and he 

the relief claimed in respect of the rents. 14 693-2-7 

Pc 1 927 12-2 The claim for mesne profits he found to be Rs. I4,b93 z (. 

His decree was for Rs. 10.126-7-0. with interest, in favour of Imambandi. 

In the cross suit he awarded a rent of Rs. 1.2/3. potm^rp t 

Kamleswari appealed in both suits. The judgment of PRINSEP. Jj, 
who. with Beverley. J.. heard the appeals Cm that pwt of it which 

related to the apportionment oi the rent) was as folio . tres^bioz 

“ Tfc is contended on behalf of Imambandi. the lessee, that treating 
XT 1 a*. her lessor, she is entitled bo claim relief in respect 

of ag the'extent of that property, that is to say, the share 

and that ^ has been declared to be lass than he pro- 
of ig Qtiblld to cl^ a proportionate abatement of rent, 

fessed to a portion of the rent payable by Imambandi was 

pe lease declare b Collector in satisfaction of the revenue on the 
to bo paid direct he O to hold, the balance, which la a 

entire Joeing paid to the lessor. The sum to be paid bp 

revenue due on the entire estate, and U there- 
the gg of ^hab would be due from Kamleswari Pershad 

fore considerably c ss greater than that covered 

on the It is contended on the one hand 

that ”^^169300 is entitled to proportionate abatement of rent, and, on 

fW cha must take up the lease as it now stands or throw 
the other t , -gg but that she cannot hold the lease and also 

1 yP rent on the ground that she cannot obtain 

Cl 009 ] possession of the entire property leased. We have been referred tn 
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s. 15 of the Specific Relief Act and to the cases of Maw v. Topham (1) and 
the Earl of Durham V. Legard (2). I have had much difficulty in dealing 
with this matter, and especially because the inclination of myownopinion 
is contrary to that formed by my learned colleague, who would, on these 
authorities, decide the point against Imambandi Begum. But after the 
fullest consideration I regret to be unable to agree with him. The essence 
of the agreement between Imambandi and her lessor in regard to the pay- 
ment of her rent was that the entire revenue on the estate should be paid 
by her to the Collector to relieve her lessor’s liability, and thatthebalance 
should be paid to the lessor himself ; and it was understood that the sum 
total should represent the rent due on the lease of the entire property. 
No doubt the title to the entire estate was doubtful, and therefore it was 
doubtful whether a lease of that property could be given ; but the rent 
was fixed on that basis, and that is especially shown from the manner in 
which the payments were to be made. It is difficult to understand the 
benefit which the original lessor, if his rights in the property remained 
reduced to the extent prescribed in the judgment of their Lordships of the 
Privy Council, would have received from such payments to the Collector 
in excess of his quota of the revenue payable on his share of his estate ; 
and T am inclined to think that the opposition of Kamleswari to 
any reduction of the rent agreed to by Imambandi is in some measure 
due to his possessing zemindari interests over properties not covered 
by the mokuiari, although, if the shares of the lessor and lessee remained 
co-extensive, such excessive payments of revenue would be to the benefit 
of third parties, and would not benefit the parties to the original lease as 
contemplated. The intention of those parties is thus made clear. But 
surely Kamleswari Pershad, who has purchased a larger share and interest 
in the estate than that covered by the mokurari, but subject to that lease, 
is not entitled to this relief because be by an accident holds such larger 
interest in the estate. We have, therefore, in any view of the position of 
the parties, the fact that the payment by Imambandi of the entire revenue 
to the Collector by way of assignment was intended for the benefit of the 
lessor and the lessor alone, that it was so intended by a convenient 
arrangement to relieve the lessor as proprietor of the entire zamfndari from 
the trouble of paying Government revenue ; and we may take it that if 
the lessor’s interest had alone passed to Kamleswari Pershad, be would 
not desire to enforce the claim now set up to its full extent. He would in 
all probability assent to the abatement of rent at least to an extent which 
would not benefit him. This sum practically represents all the abatement 
asked for, since the balance of the rent payable directly to the lessor is 
only a small sum. If he held only the share of the lessor, and Imambandi 
withheld payment of revenue except to the amount of that share, ha 
would not suffer, for the other sharers would be liable, and they could 
have no claim against Imambandi. 

[1010] “ The cases cited are both cases of specific performance of 
sale. The cases before us seems rather one of abatement of rent because 
the lessor could not give the lessee the entire estate leased, and the lessee 
asks to have the intention of the parties carried out under which the rent 
was settled, and this is shown by the mode of payment adopted on tha 
basis. There is no difficulty in settling the amount of the abatemen , 
because the title of the lessor has been clearly defined, and the apportion 
ment is merely one of simple calculation. This seems to me to have been 

(1) 19 Beav. 576. (31 3^ Beav. 611. 
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the diffioulby felt in tho case of Earl of Durham v.Lcgard (1), and this 
seems in a throat moasure bo have intluenoed that deoisioo. As this poinb 
too is one of the maiters promineubly set out in s. 15 of the Speoific Relief 
Act, I am of opinion that theoase does not strictly fall within the purview 
of that law, or indeed within the oases cited, but that it can more properly 
be regarded as one of abatement of rent. 

“ On these grounds I am constrained to disagree from the opinion 
of my learned colleague, but only on this point. The appeal is otherwise 
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dismissed. t ^ 6 Sa**- 

“ On that point the appeal must be re-heard before a Judge or Judges 

to be appointed by the Chief Justice.” 

Bevbrlby, J., was of opinion that Imambandi was not entitled to 
any abatement of the full rent if she insisted on taking the interest which 
her lessors had to give. He considered the matter to be one that was 
within the contemplation of the 15th section of tho Specific Relief Act 
(I of 1877), and found upon the evidence that there was reason to be- 
lieve that both parties to the agreements were aware that the lessor’s 
title to the entire property of Abdur Rahman was doubtful. He referred 
to the price, which was low in regard bo the value of the estate. In his 
judgment, there could be little doubt that the plaintiff book the leases 
with the knowledge that the estate was less than it purported to bain the 
pottas, and there was the analogy of the law, as stated in the cases cited 
from Beavan’s reports, applied to purchasers who received estates less m 

area than those for which they had contracted. 

PbtheraM, G.J., who. on the point of law referred to him, concurred 
with Beverley, J., was of opinion that the present case was much 
more like a sale with a misdescription of the property sold than a lease 
of a specified area of land,” and that, therefore. Imambandi, if she elected 
to retain possession of any portion of the property under the leases, must 

pay the entire rent. t • l •*. VinAAl 

He accordingly allowed Kamleswan s appeals in both suits, 

and declared him entitled in the suit in which he was 

full amount of the rent reserved by the two leases U.e , Rs. 5,8Ul-7-b) tor 

the years in rosnectof which he had sued, and to set off the aggregate of 

that rent in Imambandi’s suit against the amount due to her for mesne 


The AbtorneV'Goncral (Sir Charles Russellt Q.C.). and Mr. R. 
Doyne for the appellaat The lessee obtained possession of only a 
fourth part of the shares which the mokurari leases purported to give, and 
she should not be held liable bo pay the whole rent which had been fixed 
on a different understanding. The main reason assigned by the majority 
that had decided to the contrary m the High Court was an alleged fact, 
supported for the first time in the judgment of Beverley J with 
whom PeTSERAM, C.J., concurred, that Imambandi bad known 
the doubtful nature of bbe lessors’ title to lease, and had taken the risk of 
getting less than the pottas gave her. Against this. ^ be first Court found 
there was no evidence of that state of things which had been correctly 
described in the judgment of PRINSBP, J-. to the essence of 

the aereemenb ” Toe whole proposition, on behalf of Imambanai, was that 
she was nob liable as lessee for what she had nob obtained from the lessors. 

According to the English law. where a lessee was evicted from part 
.of the land by title paramount, he would have to pay only a rateable 


(1) 34 Beav. 611. 
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proportion for the remainder. This was the law according to Chief Baron 
Gilberts’ " Treatise on Rents,” edition of 1758, p. 147. Of that work 
Division VI was entitled thus What acts of the lessor or the lessee- 
amount to a discharge of the rent and herein of the eviction of the land, 
the suspense, extinguishment, and apportionment of the rent.” In this* 
one of the propositions was that— “ if part of the land that was letten ha 
evicted from the tenant, such eviction is a discharge of the rent in pro- 
portion to the value of the land evicted”— citing 10 Coke, 12a, and other 
authorities. The Chief Justice’s judgment referred to the law’as between 
the vendor, who had less to sell than his contract contained, and the pur- 
chaser, who obtained less than be had bought. As to this the law was 
nob against the plaintiff’s contention, if applicable at all to the case It 
was stated in [1012] Bill v. Buckley Cl) that the right of the purchaser 
was to have what the owner could give “ with an abatemeut out of the 

purchase-money, for so much as the quantity fell short of the represen- 
tation.” 


Relief in Equity, where the particular lands oa which a rent was 
charged could not be fixed on, was referred to in White aod Tudor’s Lead- 
ing Cases, 6th edition, 449. Reference was made to Hooper v. Smart (2), 
where vendors of freehold, not having a title to more than half of the. 
property which they had sold to a purchaser, were obliged in a suit by him 
for specific performance as bo that half, to submit to an abatement of the 
purchase-money ; also to Castle v. Wilkinson (3), Barnes v. Wood (4), and 
Woodfall’s Landlord and Tenant, lltb edition, 364, 372. 

Mr. R. B. Finlay, Q. C., and Mr. J. D. Mayne, for the respondent, 
relied on the knowledge of the lessee as to the doubtful nature of the- 
title. They contended that it had been found by the appellate Court, 
having been from first to last a material fact, raised by the issue in the cross 
suit, which issue stated, generally, che subject of inquiry, referring expressly 
to the question of Imambandi’s liability to pay more than rent in proportion 
to the shares decreed to her, and if so to how much. If she knew tha 
fact as to the title, her liability remained, as she had taken the risk, under 
the circumstances of this case, which were examined to show that tba 
inference of her having known the above was corrrct, the appellant could 
not have obtained an apportionment of rent as against her lessors. And 
as against this respondent, the purchaser’s heir, even if the appellant had 
had any remedy which she might have enforced against the lessors, no 
such remedies existed. The appellant had failed to establish a case for 
equitable relief, and the result at which the majority of the Judges had 
arrived was correct. The appellant in the result, although she had not 
obtained possession of a large proportion of the property nominally trans- 
ferred to her, bad received and retained possession of all that she ever had* 
reason to believe was iocluded in the grant. 

[1013] Counsel for the appellant were not called upon to reply. 


JUDGMENT. 

Their Lordships’ judgment, on the 9bh June following, was delivered 
by 

Sir R. Couch. — By a lease, dated the lat of March 1866, made by 
Tasudduck Hossein Khan, one of the two brothers of Mussummat Fatima 
Begum, alias Nawab Bahu Begum, deceased, who it is stated in the lease? 


(1) 17 Vesey 394. 

(^3) L. B. 5 Ch. 534 (536). 


(2) L.R. 18 Eq. 683. 
(4; L. R. 8 Eq. 424. 
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■died, leaving a share of 6 annas 12 dams of another share of 15 annas 6 1894 

dams of certain mouzas therein named, and a share of 4 annas out of an- J une 9. 
-other share of 15 annas 6 dams in other mouzas also named, one half of poT-y-y 
which devolved on Tasudduok Hossein, and the other half on his brother, 

Mirza Mahomed Taki Khan, Tasudduck Hossein granted in mokurari OOUNClIi. 
(perpetual) lease his half-share, viz., 3 annas 6 dams of the shares of ^ 

Bahu Begum inihe mouzan, with the exception of those which are said to (p,c.)s= 
have been sold during her lifetime in execution of a decree, on receipt of j 
Es. 4,630 as nazrana (premium), and at a fixed annual rent ofRs. 2,912-11-9 g p ^ 
(out of which Rs. 2,828-11 9 were to be paid as Government revenue 
of the mo 7 < 2 as, and Rs. 84 as the lessor’s profits), to Syed Jaffer Ah. 

The lease contained the following passage : “ It is required that the 

said wwfearan-holder should remain in possession of the aforesaid shares 
of the above-named mouzas, and out of the aforesaid fixed amount of rental 
continue to pay Rs. 2.828-11-9 in the treasury of the Collector of Mon- 
ghyr, and the remaining Rs. 84. my reserved rent, to me the declarant, 

instalment bv instalment. ’ , m , • m i.l ti. 

On the 6th of April 1866 Mirza Mahomed Taki Khan, the other 

brother, made a similar lease of bis 3 annas 8 dams on receipt of a 

nazranaoi Rs. 2.911 at an annual rent of Rs. 2.888-11-9. out of which 

Rs 2 828- 11 *9 were to be paid as Collectorafee revenue of the viouzuSt ana 

Es 60 as reserved rent to Mussummat Nazirunnissa. This lease con- 

tained a similar passage as co possession and payment of the Government 

-revenue respondent’s father Babu Ram Persbad 

bought the entire vichal of Bisbhazari. of which the leased shares of 
lihe mouzas were parts, at an auction 

revenue and by the terms of s. o4 of Act XI of 1859. entitled An Act 

to improve the law relating to sales of [1014] Uod for ^nws of 

he acquired the mehal, subject to all incumbrances, and with only the 

rights which were possessed bv the previous owner or ow^neis. Syed 

Jaffer Ali and Mussummat Nazirunnissa were servants of the appellant 

ImamLndi Begum and the leases were made to her in their names. 

Disnutes arose between Imambandi Begum and Ram Persbad, and 

in 1878 sbe brought a suit against him and others to establish her rights 

to the shares in the mouzas comprised in the leases, of P^rt of which 

shares she said she was absolutely dispossessed, and of the other part 

that Ram Persbad had denied her mofeiirart right. The facts of the case 

Were very complicated, the question being what were the shares of Bahu 

the other defendants in the mouzas. Judgment was given 

by^tbe Subordinate Judge on the 15th August 1880. 0“® the 

issues settled was whether the grantors of the mokuraris to the plaintiff, 
issues settiea ^ possession of the disputed shares within 

or the of the suit, or had been out of 

twelve of twelve years. The finding of the Sub- 

ordwL Judge upon this issue was against the plaintiff, and ha dis- 

fv. nf fhab Court found that within twelve years next before 

the Judges of that herself and her lessors were in 

po:rs oa‘of the dLputd property. The other Judge said that Bahu 

Ld after her her brothers were certainly in possession as late as 

The &Bt lease is dated the 1st March 1866 aud the second 
April looo. . commenced on the 28th February 

1878 juef wfthta the twelve years allowed by the law of limitation. 
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Their Lordships think that it must be taken as a fact that Imambandi 

did not enter into possession under the mokiiraris. The High Court 

found that the share of Taki and Tasudduck Hossein, which they derived 

from Bahu Begum, was at best one quarter of her husband’s estate of 

b annas 12 dams, from which 1 anna sold by Bahu Begum should bo 

deducted, leaving 13 dams in respect of some of the villages • that the 

share was further reduced in respect of some villages by a decree for 

/ dams m favour of another person, and there remained a share of Hi 

dams in those villages. The Court also said that the [1015] plaintiff 

having caused a certain number of the villages covered by her leases to be 

sold on the 30th January 1868 she could not claim to hold them as lessee 

and the suit must be dismissed as to them. Then it was said by the Court 

that if in execution of the decree the plaintiff elected to recover possession 

of the aforesaid shares, she would be bound to pay annually Es 5 801-7-6 

thQ mokurari rent reserved in the mokurari pottas, and the decree was s<> 
made. 


Imambandi appealed to Her Majesty in Council against this decree. 
Upon the argument of the appeal before this Committee their Lordships 
wei^ of opinion that the decree of the High Court should be affirmed 
with two exceptions, that the 1 anna share should not be deducted 
from the one-fourth share, and that the condition that Imambandi would 
be bound to pay the whole of the rent reserved by the mohiraTi pottas 
should be omitted from the decree, leaving the liability for rent to b& 
determined thereafter, if it should become necessary, as the question 
whether the rent should be apportioned or not did not appear to 
have been raised and ought not to be decided in that suit. The 
decree of the High Court was accordingly by Her Majesty’s Order in 
Council varied to that effect, and in other respects was affirmed. Bam' 
Persbad having died, bis son Kamleswari Pershad was made respondenfe 
in his place. Possession of what was decreed was given to Imambandi 
(between the 18th June and the 13th July 1887). 

On the 28th May 1888 Imambandi brought a suit against Kamles- 
wari Pershad in the Court of the Additional Subordinate Judge of Moogbyr 
to recover Ks. 14,693* 2-7 as mesne profits for three years of the share of 
which she had been decreed possession, her claim to mesne profits for a 
longer period being barred by the law of limitation. Kamleswari Pershad 
in his written statement claimed to set off against the plaintiff’s claim the 
whole rent reserved by the mokuro.ri leases for the three years, bis claim 
to rent beyond that period being also barred. And on the 30th July 1888 
he brought a suit against Imambandi in which he claimed payment of the 
full amount of the rent so reserved. Imambandi by her written statement 
offered to pay such an amount of the rent reserved as was proportionate 
[1016] to the share of which she bad obtained possession. The suits were 
heard together, and on the 20bh May 1889 the Additional Subordinate 
Judge gave judgment in them. Upon the issue as to set off he found that 
Imambandi was entitled to an apportionnjent of rent, the annual amount 
of which he fixed at Rs. 1,227-12-2^, and deducting that amount for three 
years with interest from the mesue profits allowed, he gave a decree in 
favour of Imambandi for Rs. 10,126-7 with interest. In the suit by thn 
respondent he awarded an annual rent of Rs. 1,243-1-10. The difference 
between that and the amount fixed in the other suit is not explained. 
Kamleswari Pershad appealed in both suits to the High Court, which 
gave judgment on the 9th June 1891. On all the points raised except 
the question of apportionment the two Judges agreed^lwith the lower 
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Court. Od that point they difiered, the senior Judge being in favour of 1894- 
apportionment and the junior against it. The matter was accordingly J une 9» 
referred to the Chief Justice to bo decided according to s, 575 of the 
Civil Procedure Code. The Chief Justice agreed with the junior 
Judge. Imambandi’a suit was dismissed with costs, and in the suit of OO UNG IB. 
Ivamleswati Pershad it was declared that Imambandi should pay the full q io 09 
sum of Rs. 5, 801-7-6 reserved by the leases. The reference under s. 575 
being only allowed on a point of law. if two or more Judges differupon a 1 . 4.118 = 
question of fact the decree appealed against is to be affirmed. Therefore m ^ p.G. J 
this case the facts must be taken according to the findings in the judg- 

ment of the Subordinate Judge. ...... 

Imambandi has appealed to Her Majesty in Council against the 
decision of the High Court, and the question to be determined is whether 
the rents reserved by the viokurari leases should be apportioned. As 
Imambandi did not prove that she entered into possession under the leases 
and was than dispossessed, there was nob an eviction in the proper sense 
of the word Bat when Imambandi was obliged to bring a suit to obtain 
Dossessioo. and succeeded in obtaining only a part of what was granted m 
mokurarU and was precluded by the result of the suit from having posses- 
sion of a substantial and the larger part, she was m a similar position bo 
having been evicted from that part, and there is the same equity for an 
apportionment as in a case of [1017] eviction. Indeed this was °ob 
deputed bv the learned counsel for the respondent. It was submitted 
to their Lordships that Imambandi knew that the lessors were not entit- 
led to the whole of the shares leased, and a paragraph in the respond- 
ent’s written statement in the first suit was referred to. In that he 
said that though ihe extent of the share m the leases was ostensibly 6- 
annas 12 dams the rent was fixed m consideration of a one-fourth share. 

No such question as this was raised by the issue in either of the suits, 
nor aDDarenbly was any evidence offered upon it. The Subordinate 
JuL^savs in his judgment It is contended by Kamleswari that the 
plaintiff took the mokurari knowing that the lessors, the two bro- 
thers of Bahu Begum, had only a one-fourth share m the disputed 
properties; but that assertion is nob supported by any evidence. On the 
otheO bOnd we find that Bahu Begum, the wite of Abdur Rahman. 

Oas considered in documents the sole owner of the properties : and after 

The Zth of Bahu Begum her two brothers ^ 

for collecting her debts under Act XXVII of 1860. . . . 

Therefore it is probable that the plaintiff was under a mistake of fact 
iberefore Babu Begum. ” This is m the part of the ]udg- 

ment'^uoL the fseue whether the detendant was eetitled to any and what 
off Their Lordships do not regard the question o( the lessors know- 

r., tCtu nuUn issue by the question of the amonntof the set-off. If 
ledge as g stands affirmed by the High Court. 

BiTt they think that no issue upon that question haying been tried by the 
Q K Tiidee it ought nob to be allowed to be raised in this appeal. 

?n the grounds ofappaal to the High Court in the respondent’s suit it is 
arid thft the Court below ought to have held that the mokurari leases 
were of a speonlative character, and that Imambandi was fully aware at 
fT Hma of the execution thereof that her lessor s title was under libiga- 
cne cime possibly be an answer to the claim for apportionment of 

fl?°rAnta that the leases were taken as a speculation, and that Imambandi 
intended to bake the risk of the result of the litigation, but such a case 

would require to be very clearly proved, and upon the evidence before the- 
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Subordinabe Judge ib would have beea plaialv wrong to have found that the 
[1018] leases were speculative. Their Lordships are of opinion that the 
rent was rightly apportioned by his decree, and that the appeals to the 
High Court ought to have been dismissed. They will humbly advise 
Her Majesty to reverse the decrees of the High Court and to order the 
appeals bo it to be dismissed with costs, the decrees of the Subordinate 
Court being thus affirmed. The respondent will pay the costs of these 
appeals. 

Appeal allowed. 

Solicitors for the appellant : Messrs. 'Broucfhton, Norton d Broughton. 

Solicitors for the respondent ; Messrs. T. L. Wilson d Co. 


C. B. 


21 C. 1018. 

INSOLVENCY. 

Before 2ilr. Justice Sale. 

In the matter op Db Momet. [25th June, 1894.] 

Insolvent Act (11 and 12 Viet., c. 21) s. —Trader ^Indigo Planter-— Statute \2and 

13 Fici., c, \QQ, s. — Workmanship of goods or commodities. 

An indigo planter is a " trader” within the meaning of s. 60 of the Insolvent 
Act. 

This was an application by the insolvent for his final discharge under 
s. 60 of the Insolvent Act. 

The insolvent had for some years prior and down to the commence- 
ment of 1893 carried on the business of an Indigo planter at the Busha* 
rutpore Indigo Concern in the North-West Provinces. His schedule 
showed the name of only one creditor, a Mr. Legge, who was his partner 
in the Indigo planting business, the partner in fact whose name appeared 
in the business, and to whom be was indebted to the amount of abont 
Es. 75,000, a debt incurred in 1870, whilst he was an indigo planter in 
partnership with Mr. Legge. The original debt was Rs. 60,000, but it had 
increased by the accumulation of interest. The insolvent had already 
obtained his personal discharge. The case, so far as it dealt with the 
jurisdiction of the Court to entertain his petition, as he had only a 
temporary residence in Calcutta, is reported in I.L.R., 21 Calc., 
634. The only point now material was whether the insolvent [1019] 
was, or was not, at the time he incurred the debt, a trader under s. 60 of 
the Insolvent Act. 

Mr. Dunne in support of the application referred to the case of In 
re King decided by Trevelyan, J. In that case the insolvent was an 
indigo planter, and he bad obtained his final discharge under s. 60. He 
submitted that an indigo planter was a trader within the meaning 
section, and that this case was similar to the case cited, which should be 
followed. Reference was made to 12 and 13 Vict., o. 106, s. 65, and the 

definition of “ trader ” there given. 

Mr. T. A. Apear, contra. — The question was not actually raised and 
decided in the case of In re King. That case was distinguishable, for 
there the insolvent was described as an indigo planter and ^ dealer in 
indigo.” This was not a trading debt, but a debt merely owing to his 
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parfcuer in the indigo factory, in respect of the insolvent’s share in the 
partnership. He submitted that an indigo planter did not come within 
the detinition of trader ” in the Act. 

The cases under the English Bankruptcy Acts, as to who were 
considered or not considered traders, were referred to as being in point. 
A farmer is not a trader under those Acts. To carry on the trade of 
merchandise " there must be buying and selling, Swiiom v. Weeley (l). 
The lessee of a coal mine who prepared the produce of the mine for mar- 
ket was held not to be a trader, Port v. Turtan (2) ; nor the owner of a 
stone quarry. Ex parte Gardner (3) ; nor the lessee of an iron mine, Bx 
parte Salkeld (4), Crawshay v. Collins (5) ; nor a brickmakar. Ex parte 
Bxirgess (^), Heaney. Rogers (7). Reference was made to Sbelford on 
Bankruptcy, 3rd Ed., pp. 123, 124. 

Mr. Dunne in reply. — An indigo planter is not a farmer or an agricul- 
turist, but he deals in indigo, and is a trader within the meiniog of s. 60. 
This was the basis of the decision in In re King. 


1894 
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Insol- 
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ORDER. 

[1020] Sale, J. — In this case I think I ought to follow the course 
adopted in the case of In re King, who was described as “ carrying on the 
trade and business of an indigo factory proprietor and dealer in indigo, 
latelv residing at No. 3, Cbowringhee [jane, in the town of Calcutta, but 
now’residing at No. 21, Lindsay Street, in Calcutta, a European British 
subject.” lu that matter the insolvent obtained his personal discharge, 
and in due course applied under s. 60 of the Indian Insolvent Act. first, 
for an order nisi, and, then, for an order absolute, for his final discharge. 
There being no opposition, the discharge was granted. The question 
whether he had properly described himself as a trader was not raised nor 
considered in that case. What constitutes a trader depends upon the 
definition given to that term in s. 65, of the Statute 12 and 13 Victoria, 
cap. 106, which is rendered applicable to this country by a. 9 of the 
Indian Insolvent Act. In the enumeration of traders given^io ^s. 65 of 
that Act are “ persons using the trade of merchandise ^ ^ ^ 

or who seek their living by buying and selling, ^ or 

by the workmanship of • goods or commodities.” Now it was contended 
that following the profession of the proprietor of an indigo factory consti- 
tutes a person a trader within the words persons using the trade of 
merchandise, or who seek their living by the workmanship of goods or 
commodities.” It is said that the proprietor of an ipdigo factory in the 
ordinary course of bis business produces a commodity — namely, mdigo 
for the purpose of selling it as such, and that he uses the trade of 
merchandise inasmuch as in the ordinary course of his trade or 
business he purchases the indigo plant, and then by the ordinary process 
well known in the indigo industry produces the commodity, indigo, by the 
sale of which he obtains a profit in his business. It is clear from some of 
the authorities which have been cited that a manufacturer who purchases 
the raw material, and then, by a process applied to such raw material, 
produces a finished article, is a trader; and I think that the case cited shows 
clearly that a person who merely produces an article from the soil, as 
for instance the owner of a stone quarry, is not a trader within the 
words of the section, because there is not that buying _aud selling 

(1) 7 East 443. (3) 3 Wila. 169. (3) 1 Rose 377. 

(4) 3 Mont. D. and D. 136. (6| 1 Bwaost. 495. (6) 2 GI. and J. 163. 

(7) 9 B. and 0. 677. 


0 X— 166 
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necessary to constitute him & trader ; and also because the [1021] ai^cled 
which he produces and sells is not produced by ‘ the workmanship of 
goods or commodities ” as contemplated by the Act. I think therefore 
that the case of persons who deal in the natural products of the soil is 
distinguishable from the present case. It was’ also said that if the 
proprietor of an indigo factory be deemed to be a trader within the 
meaning of the section, so also must the proprietor of a tea garden, whose 
business it is to manufacture and sell tea. I am not required to decide 
whether the proprietors of tea estates do or do not come withm the class 
of traders. When the case arises it is quite possible that it may be held 
that the produce of a tea garden — dried tea leaves fulfil the description 
of articles produced ' by the workmanship of goods or commodities 
within the meaning of 12 and 13 Victoria, cap. 106, s. 6o, ana that 
therefore such persons would be traders within the meaning of that Am. 
But whether or not dried tea leaves may or may not be deemed to be 
the production of “ the workmanship of goods or commodities, the article 

indigo certainly is. , . , ^ . n. 

I think, therefore, I ought to hold that the insolvent, at the time he 

incurred the debt, the subjeot-matter of this insolvency, was a trader within 
the meaning of s. 60 of the Indian Insolvent Act. And I think also 
that it makes no difference that the business was conducted m the u&xne 
not of the insolvent but of bis partner Mr. Legge. The debt was a 
debt, and the mere fact that it was due to the partner makes no oiner- 
ence. The insolvent will therefore obtain a certificate in the 
The costs of the insolvent and of the opposing creditor will be paid out ot 

Attorneys for the insolvent ; Messrs. Orr , Robertson & Burton . 

Attorneys for the opposing creditor ; Messrs. Leslie Bros. 

j. V. w. 
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See Landlord and Tenant, 3i c. lood. 

Accomplice. 

Infomttr cognisant of offence — Owtisstou to disclose commission of offence . — 
Whore an informot w«s, upon bis own statement, cognizant of tho 
commission of an offenoe, and omitted to disclose it for six days, the 
Oourt was not prepared to say that he was an accomplice ; but bold 
that bis testimony was not such as to justify a oonviotion except where it 
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(2) See Jurisdiction. 20 c. 425. 

(S) See Limitation, 20 0. 425. 

(4) See Pre-emption, 21 0. 496. 

Accretion. 

ffteg. XI 0 / 1825, s. 4, cl. {l)^Occupancy right— Jote tenure — Ryot.—iS. ryot ^^o 
has a right of occupancy is entitled to the benefit of s. 4. ol. (1) of Reg. XI 
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C. 642. 

(2) Statement of, before Magistrate — See CRIM. PRO. CODE (ACT X OP 1882), 

21 C. 642. 

Act. 

(1) Creating new tights, eSeot of— See OlV. PRO. CODE (ACT XTV OF 1862), 

21 0. 940. 

(2) Interpretation of -See ACT VI OF 1876 (OHOTA NaqPDB ENCUMBERED 

ESTATES), 20 0. 609. 

(3) Repeal of, effect— See ACT VIH OP 1896 (TBNANOT, BENGAL), 21 C. 129. 


Paqb 


850 


787 


1. — Imperial Acts. 

Act XXXII of 1839 (Interest). 

See INTEREST, 21 C. 274. 

Act X of 1859 (Rent, Bengal). 

(1) See Withdrawal op Suit, 2i C. 428, 514. 

(2) B. 93— See LIMITATION, 20 0. 426. 

Act XI of 1859 (Land Revenue Sales, Bengal). 

(1) Ss. 6 and 7 — See SALE, 21 C* 354. 

(2) B. 6— See BALE, 21 0. 360- 

(3) Bs. 6. 13, 14 and 33 — See Sale, 21 0. 844. 

< > (4) Ss. 37. 25 and 38— See SALE, 21 C. 70. 

(5) 8. 34— Bee BIGHT OP SUIT, 21 C. 266. 

.<6) B. 36— Bee BALE, 21 0. 376. 
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Act XIII of 1859 (The Workman’s Breach of Contract). 

S. 2—806 Ckimin&Ij breach of Contract, 21 C, 262. 

Act XXVIl of 1 860 (Collection of Debts on Succession ), 

n) See Appeal (General). 20 C. 641. 

fv>) 8. 6— See APPEAL (General), 20 C. 245. 

Act V of 1861 (Police). 

5 . 34— See COMPENSATION. 21 C. 979. 

Act XX of 1863 (Religious Endowments). 

Bee Right of Suit, 20 C. 810 . 

Act I of 1868 (General Clauses Consolidation). 

B. 3— See Fishery. 20 C. 446. 

Act I of 1869 (Oudh Estates). 

(1) Ss. 8, 10, 22 (H) — Taluk descending to a single heir — Ascertainment of (hat 

single heir distinguished from the rule of primogenituye — Family ctistom. 
— Ad estate beloD^ing to a talukdar whose name is entered in the second 
aod not in the third of the lists of talukdars in the six specified classes 
prepared under the Oudh Estates Act I of 1869, ss. 8—10, ia one which 
according to the custom of the family descends to a single heir, but not 
necessarily by the rule of primogeniture. If, as happened in the present 
case, where the estate descended to a single heir, the heir according to 
lineal primogeniture is more remote in degree from the ancestor 
than other persons, who may be collaterals, coming within the line 
of heirship, then, according to the classification in the Oudh Estates 
Act, nearness in degree prevails over directness of line. Bat if two 
collaterals, or other persons in the line of heirship, are equal in degree, 
then the person rightly entitled is indicated by the seniority of the line to 
which he belongs. S- 22, sub*s. 11 of the Act, referring to the law which 
would govern descent io default of any heirs who would come under the 
special provisions of the Act, includes in that law family custom when 
established In an attempt to prove a family custom to the effect that 
females should not inherit, no proof was afforded by the production of cer- 
tain as to which there was nothing to show that the villages 

of which they were recorded were the villages in suit, or belonging to the 
family which was disputing the succession, BHAI NABINDAR BaHADUB 
Singh V. Achal R.am. 20 C. 649 {P.C.)»20 I.A. 77 = 6 Sat. P.C.J. 310 
= 17 Ind. Jur. 319= Rafique & Jackson’s P. C. No. 126 

(2) S. 22, su6-ss. 4 and 7 — Taluk inherited by a daughter's son — Revivor of 

an appeal which had The taluk to which the succession was in 

dispute was one of those entered in the first and second of the lists prepared 
in conformity with s. 8 of the Oudh Estates Act, 1869, descending to a 
single heir by primogeniture. The last talukdar died without leaving a 
eon, but left a widow, and by a former wife two daughters, of whom the 
elder had a son. The widow’s claim to an estate for life, under sub-s. 17 
of s. 22 of the above Act, was met by the defence that the daughter’s son, 
having been treated by his maternal grandfather in all respects as his own 
son, was, under eub>s. 4, entitled to inherit the taluk. The Courts below 
decided io his favour. Held, that the Courts below were right as to the 
treatment of the daughter's son in regard to sub-s. 4 ; 3 C. 626=4 I.A. 228 
did not show that sub-s. 4 bad been construed to require evidence on that 
point attaining to any special degree, Leave to revive the widow’s appeal, 
which abated on her death before the bearing, was obtained by the younger 
daughter of the deceased talukdar, one of the defendants ; she being next 
among those who would have a claim to inherit the taluk in succession 
should the appeal be decreed. Beld^ that the appellant by revivor must be 
restricted to the suit for the taluk, and could not advance on this appeal 
any claim of her own which she might have preferred in a guit to inherit 
property which had belonged to the deceased other than the talukdar! 
estate. IJMRAO BEGUM v. UrSHAD HDSAIN, 21 C. 997 (P.C.)=21 I. A. 
163 = 6 Bar. P.C.J. 469 = Rafique & Jaekson’s P. 0. No. 135 

Act XXI of 1870 (Hindu Wills). 

S. 5— Bee ACT II OF 1974 (ADMINISTRATOR GBNER.aL),-21 C. 732. 
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Act II of 187-4 (Administrator-Oenerars). 

(1) 83 , 13, IG and 17— 8eo PRAOTICE, 20 C. 879. 

(2) S. 31 — Transfer lo Admini9lrator‘Gcneral by Hindu executor — Hindu Wiltt 

Act (XXI 0 / 1870). 3. 6— &«fce5.?ton Act (X of lftG5). ss. 179. 187, 191—. 
Probate and dd^ainialralion Act (V of 1881)— 06/ec<3 andreasone for Act, 
and Report of Select Committee on Bill.— N. M., h Hindu, died on the 
32nd February 1891. leaving property in OalcuCtaand leaviug a will, dated 
5tb August 1889. The executors appoiobod by the will took out probate 
on the i7tb March 1891 and on the I4th August >893 ozeouted a deod.'by 
which they purported, under s. 31 of the Administratot-Cleneral’s Act II 
of 1874, to transfer all estates, effects, aud interests vested in them to the 
Admiaislratot-General of Bengal. Held, by PRlNSErandTREVEIiYAN, JJ., 
atlirming the decision of SALE, J. (PETHERAIU.C.J., dissenting) that tho 
transfer was not a valid one. The executor of a Hindu testator has no 
power to transfer the property of the testator to the Administrator-General 
under tho terms of s. 31 of Act Hof 1874. That section applies only to 
the executors and administrators of persons of the class mentioned in s. 16 
of the Act, that is to say, persons not being Hindus. Mahomedans, or Bud- 
dhist. P#>r PetHSRAM, C.J.. confru— The transfer was a valid one. Even if 
8. 5 of the Hindus Wills Act XXI of 1670 were sufficient to prevent such 
transfer to tho Administrator-General under s. 30 of the Alminietrator- 
Goneral’s Act of 1867, which is by no means certain, a Hindu executor 
has power, if not since the passing of the Hindu Wills Act, at any rate 
since the coming into force of the Probate and Administration Act (V of 
1881), to transfer his interest and estate under a will to the Adminis-, 
trator-Gcneral, as constituted under Act II of 1874. The course of 
legislation with reference to tbo creation of the office of the Ad- 
ministrator-Geoeral of Bengal, and to his duties and powere, reviewed 
and considered in construing Act II of 1874 The history of the passing of 
an Act, and the intention of the Legislature in introducing it. though not 
admissible in England to explain a Statute, have been in this country 
taken into consideration in construing Acts of the Legislature. Per 
PRINSBP, J. The objects and rejsons given by tbo Legislature on the in- 
troduction of a bill, and the report of the Select Committee on it, may be 
referred to in construing any Aot to show the intention of the Legislature 
in passing it. ADMINISTRATOR-GENERAL OF BENGAL V. PRBU LALL 
MULLICK, 21 C. 732 

Act IX of 1875 (Majority). 

8. 3 — See LETTERS OF ADMINISTRATION, 21 C- 911. 

Act VI of 1876 (Chota Nagpur Incumbered Estates). 

Ss 3 7 and I Vo/ 1884) — Dfo Estate Act l/X o/ 1886), s. I, cl. Debts and 
’ liabilities,'' meaning of— Process including surnmons — Marginal notes to 
Acts— Interpretation of Acts. — The Chota Nagpur Encumbered Estates Aot 
(VI of 1876), as amended by Act V of 1884 (which by Act IX of 1896 is 
applied to the Deo Estate in the district of Gaya subject to certain modifi- 
oations), is intended to afford relief to holders of land in Chota Nagpur and 
in the Deo Estate in respect of all debts and liabilities to which they were 
(immediately before the publication of the vesting order) subject or with 
which their property was (at the lime of the publication of the vesting 
order) charged other than debts due or liabilities incurred to Government. 
The effect of the second portion of 9. 3 is to bar all suits instituted after 
the vesting order is made and whilst it is in force. S 7 of the Aot applies 
mutatis mutandis to create a bar in respect of the debts dealt with in s. 1, 
cl. 4 of the Deo Estate Act, 1886. The result of ss- 3 and 7 of Act VI of 
1676 when read with regard to the whole scope of the Act is that suits or 
proceedings to enforce such debts or liabilities as are contemplated by tho 
Act that is, other than debts due or liabilities incurred to Government, 
are,' if pending at the time of the vesting order, barred ; if instituted after 
it in respect of suob debts and liabilities, null and void in their inception, 
qijje state publioation of the Indian Acts being framed with marginal notes 
euoh notes may be used for the purpose of interpreting an Aot. Kauesbes 
Prasad v. Bhiehan Nabain smaH, Bikh.\nNabain Singh v. Eamb- 
BHAB PBASAD, 30 0. 609 
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Act XVIII of 1876 (Oudh Laws). PAGB 

(1) S. 6— Bee Mahouedan Law (Doweb), 21 C. 135. 

(2) Ss. 9, 12—800 Pre-emption, 2i C. 496. 

Act XI of 1878 (Arms). 

Ss. 13, 19^Qoing armed without license— License to carry arms, production of— 

Retainer carrying arms. — A servant- of a person who possessed a lioense for 
two swords and a gun, which license also covered one retainer, was stopped 
by the police on the road while carrying a sword. On being asked to 
produce his license he was unable to do so, it not then being with him. 

No opportunity was aSorded him of producing the license, bathe was 
charged with an offence under s. 19 of Act XI of 1876, and on these 
materials convicted and fined. flcW, that the conviction was wrong. The 
law does not require a licensee always to have his license with him. If 
under such circumstances on being required to produce it, he is prepared to 
do so on a reasonable opportunity being given him to get it, and it exists, 
be should not be prosecuted ; if prosecuted, the production of the license 
at the trial is a sufficient answer, to the charge of infringing the Arms 
Act. Held, further that a license granted to a person to carry arms and 
including a retainer authorizes any retainer to carry the arms specified 
with the permission of his master, and does not restrict him merely to 
carry them while in the actual presence of his master. THE QUEBN- 
EmpresS V. KISHUNWA, 20 C. 444 ... 300 

Act V of 1881 (Probate and Administration). 

(1) See ACT H OF 1374 (Administrator GENERAL’S) 21 C. 732. 

12) See Probate, 21 C. 195. 

(3) 8. 3— See Letters of administration, 21 C. 911. 

(4) Sb. 19, 59— See Res Judicata, 20 0. 888. 

(5) Ss. 23, 41— See LETTERS OF ADMINISTRATION, 21 C. 164. 

(6) S. 50— See WILL, 21 0. 1. 

(7) Ss. 53 and 86— See APPEAL (GENERAL), 21 0. 539. 

(8) S. 69— See PROBATE, 20 0. 37. 


Act XV of 1882 (Small Cause Courts Presidency Towns). 

(1) 8. 18— See SET-OFF, *21 C. 419. 

(2) Ss. 18 and 24 -See SET-OFF, 20 0, 527. 

(3) 8. 37— See Civ. Pro. CODE (Act XIV of 1882), 21 0. 269. 

Act VIII of 1885 (Tenancy, Bengal/, 

(1) Occupancy ryot transferring part of his holding without notice to the laiidUn'd 

— Forfeiture, ground of. — D was an occupancy ryot of the plaintiff, a 
14 anna shareholder in a zemindari, and unsown to the plaintiff sold half 
of his holding to the sons of his brother. The plaintiff then sued D for 
arrears of rent. D pleaded that be could not be sued for the whole amount, 
as he was only in possession of half of the holding. Subsequently to that 
the rent was paid into the Collectornte by D and by his brother’s sons. 
In a suit by the plaintiff to eject D and bis transferees on the ground that 
D bad forfeited his rights by transferring half of bis bolding, held, that 
under the Bengal Tenancy Act (VIII of 1885) the sale or parting with the 
whole or part of a holding is not a ground of forfeiture. XABIL BABDAB 

V. Chundbr Nath nag Chowdhry, 20 0. 590 

(2) S. 3, cl. 5 — Non-occupancy ryot— Ejectment— Trespasser.— A. person having, 

previously to the passing of the Bengal Tenancy Act, been settled on oer* 
tain land as a ryot and tenant by a trespasser, and having acquired no 
right of occupancy at the time of suit brought, was in 1888 sued in ejeoV 
ment by the true owner, who had obtained possession of the land from snob 
trespasser through the Court on the 27tb January 1886. Held, that such 
person was a non-occupancy ryot within the meaning of s. 5, sub-8. 2 of 
the Bengal Tenancy Act, and was proteoted from ejectment by that Act. 
BINAD LAL PAKRA3HI v. KALU PBAMANICK, 20 0. 708 (F.B.) 

(3) (Ss- 3, cL 5, 66,161 — Sale of tenure for arrears of road cess under decree — 

“ Bent" — Boad Cess — Cesses — Incumbrance by defaulting tenant. Effect of 
sale in execution of decree for road cess on . — The word •“ rent” in s. 66 of 
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Act VIII of 1885 (Tenancy, Bengal) —(Oontinued). 

the Bengal TeaaDo; Act, 1885, iaoludes road cess payable by the landlord. 
A tenure-holder granted a usufruotuary mortgage of certain lands within 
his tenure to A, and directed the tenants to pay their rents to him. Sub- 
sequently the superior landlord brought a suit for road cess against the 
tenure-holder, and in execution of his dooreosold the tenure under s. 65 of 
the Bengal Tenancy Act. A then brought a suit against one of the tenants 
for arrears of rent, and contended thatall that passed under ibe auction sale 
was the right, title and interest of the tenure-holder, and that his rights 
under the mortgage were unaffeoted by the sale, and that he was still 
entitled to the rent ; Held, that Chap. XIV of the Bengal Tenancy Act 
must be read with s. 65 of the Act, and that, having regard to the defioi- 
tion in ol. 5 of s. 3, ** rent,” as used in that section, includes road cess 
payable by the tenant, and that the sale was a sale of the tenure the pur- 
chaser acquiring the property free from the incumbrance created by the 
tenure-holder in favour of A, it not being a registered and notified inoum- 
branco within the meaning of s. 161 ot the Act. NOBlS CHAND 
NUSKAR V. Bansenath Paramanick, 21 C. 722 

(4) S. 18— See SALE, 20 C. 247. 

(5) 8s. 17, 18, 88— See Landlord and Tenant, 21 C. 433. 

(6) S. 19— Ryol.definitioyx oj—liightof occupancy— Occupa^tey for horticultural 

pur^osei— Statutory right, eOect on, of rtpeal of Act which gives it. — Where 
a right of occupancy bad been acquired under the old Teoancy Act (Bengal 
Act VIII ot 1869) which is repealed by the Bengal Tenancy Act (VIII of 
1885) ; Held, that apart from the provisions of s. 19 of the latter Act, such 
right of occupancy was not forfeited by the repeal, there being nothing in 
the new enactment to deprive any person of a statutory right which had 
been actually acquired. Semble.—lhe definition of “ ryot*’ in the Bengal 
Tenancy Act (VIII of 1885) is not exhaustive, and there is nothing in that 
defioitiou which would exclude a person who had taken land for horticul- 
tural purposes. HURRY SaM v. NURSINQH Lal, 21 C, 129 ... 

(7) S 22, cl. ^—Transfer of occupancy right and purchase by some of severalca- 

' sharer landlords ^Merger— Right of other co-sharer landlords to rent. — The 
acquisition of an occupancy right by a proprietor does not, under sub-B. (2) of 
s. 22 of the Bengal Tenancy Act, aSect tne right of a oo-sharer landlord to 
receive his share of the rent of the tenancy. The “ third person ” men- 
tinned m that sub-section includes every person interested other than the 
transferor and transferee. SitaNATH Panda v. Pelaram TRIPATI, 

21 C. 869 

/Q\ o 30 cl. (o) Suit for enhancement of rent — Prevailing rate, Meaning of— 

^ Average rate.— The words “ prevailing rate ” in s. 30, ol. (a) of the Bengal 
Tenancy Act. mean, not the average rate of cent, but the rate actually 
paid end current in the village for land of a similar description with simi- 
lar advantages ; they should bs construed, therefore, in the same sense as 
was given to the same words in the earlier cases decided under Act X of 
1859 SHITAL MONDAL v. PROSSONNAMOYI DEBYA, 21 C. 986 ... 

fqi 8s 38 52 sub-s. 2, ci. {c),Chap.X, s. 101, suft-s. 2, cl. (a), s. 104, swfi- 
' ^ 'c 2 — 4 ncicn.t holdings — Addilional rent for excess lands — Onus of proving 
lands in excess of area originally let— Permanent deterioration— Liability 
to additional rent— Duty of Settlement Officer.— 8. 104, sub-s. 2 of the 
Bengal Tenancy Act is subject to the provisione of s. 52 of the Act. 
The mere fact that on a measurement made by a zemindar under 
the authority of Government, given under Chap. X of the Bengal Te- 
nancy Act it is found that the tenants generally ate in possession of 
lands^ in excess of the areas entered in hia zemindari papers and on 
their tent receipts, does not neoessatily prove that he ie entitled to 
additional rent for the excess areas. Where settlements or holdings 
ate of very old date and lands are let out by areas ascertained with- 
out any accurate survey, but as contained within certain recognised 
boundaries for instance, by reference to other holdings, it is incumbent 
upon the zemindar seeking enhancement of rent very many years alter the 
original settlement to show that the lands held by the ryots are in excess 
of the lands originally let to them in oonsequenoe of some encroachment or 
some allnvial increment, or that the settlement was made on the basis of 
measurement and the rates of rent as applied to the area then determined, 
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Act VIII of 1885 (Tenancy, Bengal)— (Con/in«ed). 

while on tbe fresh measurement made by the same length of measure It 
has been found that he is entitled to receive additional rent which by care- 
lessness or neglect or some other cause be had hitherto lost. A liberal in- 
terpretation should be put upon the word “permanently” in 8. 38, sub- 
s. 1, cl. (a), and the word construed with reference to existing condi- 
tions. It cannot be said that a deterioration is not permanent, only be- 
cause by the application of capital and skill it might be removed. In de- 
termining the liability to additional rent, the Settlement Officer is by s. 6Q, 
sub-s. 2, cl. (c), bound to consider tbe length of time during which the 
tenancy has lasted without dispute as to rent or area. Although only an 
occupancy ryot can bring a suit under s. 38, tbe principles laid down in 
that section ought to be taken into consideration in all proceedings for 
settlement of rent, whatever be the status of the ryot. GOURl PATTB\ 
V. Eeily. 20 C. 579 

• « • 

(10) s. 49, cl. (6)— Soo Landlord and Tenant, 20 c. loi. 

(11) Ss. 53, 153— for arrears of rent— Dak cess when considered as rent— 

Appeal where sub}ect-matter under value of Rs. 100.— Where dah cess 
IS claimed under the contract by which the rent is payable, it must be 
regarded as rent, i.e., as part of what is lawfully payable in money for use 
and occupation of the land held by the tenant, and where there is a dis- 
pute with regard to such dak cess, tbe amount of tent is in dispute, and 
an appeal lies, though the amount in dispute is less than Rs, 100, and 
notwithstandiDg the provisions of s. 153 of the Bengal Tenancy Act. 
The established usage of the locality and not tbe usage between the parties, 
ia that contemplated by s. 53 of tbe Bengal Tenancy Act, WATSON AND 
COMPANY V. SREBKRISTO BHUMICK, 21 C. 132 

(12) S. 61— Dci^osit of rent in Court— Bou^ Qde doubt of tenant as to who is entitled 

to rent— Costs, xoherc conduct of defendant did not make litigation necess- 
arp.~Tbe deposit of rent in Court under s- 61 of the Bengal Tenancy Act 
(where the tenant entertains a bona fide doubt as to who was entitled to 
receive it) operates as an acquittance ; and where such deposit is proved as 
a defence to a suit for rent, the suit should be dismissed. Where in such 
a suit tbe defendant is found to have been not to blame for the litigation, 
he is entitled to his costs. STALKARIT v. GURU D.\S KUNDU 

Chowdhry, 21 C. 660 

(13) Ss. 65, 169— See SALE, 21 0. 169, 

(11) 8s. 93, 95, 99 — Common manager — Minor co-sharers — Court of Wards. — 
On tbe 8th January 1891 one of three co-sharers in an estate applied for 
the appointment of a common manager but on objeotioo taken by the 
othtr co-sharers this application was withdrawn. On the 4tb March 1692 
the same co-sharer applied to the Court to tbe effect that “ proceedings 
might be taken under s. 93 of tbe Bengal Tenancy Act. and that the 
management of the estate might betaken over by the Court of Wards.” 
The other co-shaiers and the representative of certain minor oo-sbarers 
objected to tbe appointment of a common manager, but consented 
to the estate being made over to tbe Court of Wards. On the 30th 
March 1892 the District Judge* without satisfying himself as to tbe 
necessity of the appointment of a common manager, ordered that tbe 
estate should be made over to the Court of Wards. Tbe Court of 
Wards took over the estate, but subsequently refused to act, and the 
Board of Revenue directed that the estate should be released. On the 
13th August 1892 the District Judge issued notices on the co-sharers 
Under 6. 93, calling on them to show cause why a common manager 
should not be appointed. All the co-sharers appeared and objected to the 
appointment of a common manager, but one of them and the representa- 
tive of the minor co-sharers stated that they had agreed to appoint a pri- 
vate person manager of their shares. The District Judge therefore 
appointed such person temporarily as a common manager of the entire 
estate until tbe co-owners should take steps under s. 99 to satisfy tbe 
Court that they were in a position to manage the estate, and on the 24th 
March 1893 passed two orders on separate applications made by two of 
tbe co-sharers for the release of tbe estate, refusing to release it* as be 
was not satisfied that the management of the estate could be conducted 
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(16) 

(16) 


(17) 


(18) 


(19) 

( 20 ) 
(21) 


without injury to tho rights of the minor. Held that these orders of the 
24th Maioh 1698 were ultra vires. GANODA KANTA ROY v. FftOBHA- 
BATl DASI. 20 0. 681 

8. 95— Bee PENAL OODB (Act XLV OF 1860), 20 0. 724. 

Ss. 101, 102 — Powers of ScUlemenl Of/icer —Proceedings in preparation of re- 
cord of right — Dcciiion as to validity of lakhiraj titles — Power of Revenxte 
Officer to declare land ciaiiwd as lakhvaj liable to rent. — Hold by the 
Full Bench (PbTHERAM, O J., and PEINSBr, PiGOT, O’KINEaLY, and 
QHOSB, JJ.) In preparing a record of rights under s. 102 of the Bengal 
Tenancy Act, a Revenue Officer is not competent to determine the validity 
of rent-free titles sot up by persons occupying lands within the area under 
inquiry, so as to resume euoh lands and to declare them liable to settle- 
ment of rent. THE SECRETAHY OF STATE FOR INDIA IN COUNCIL v. 
NITYE SINQH ; SECRETARY OF STATE FOR INDIA IN COUNCIL V. BAI- 

KUNT Nath Prodhan ; Secretary of State for India in Coun- 
cil v. Ram Taruck Das, 21 C. 38 (F.B.) 

Ss. 101, 102— Record of rights cose— Settlement Officer's decision— Swbsc- 
quent civil snif — Res judicata. — A decision by a Settlement Officer under 
Chap. X of the Bengal Tenancy Act as to which of two persons claim- 
ing to be tenant ought to be recorded as such doos not operate as resjudi- 
cam in a subsequent civil huit between tho same parties concerning the 
title to tho land. PANDIT SarDAR v. MeaJAN MIRDHA, 21 C. 378 ... 

S.s. 101, 115— Power of Settletnent Officer to resume and assess lakhiraj 

proceedings under Chap. X of the Bengal Tenancy Act (VIII of 
188 5» the Settlement Officer has no power to resume and assess with rent 
land which has been held as lakhiraj. PaDUANAND SINQH v. BA.70, 20 
C. 577 

Ss. 104, ol. 2, 106, 107, 108, Chap. X.- See APFEaL (SECOND APPEAL), 
21 C. 776. 

Ss. 106, 108.— See APPEAL (SECOND APPEAL), 21 C. 935. 

S 10 ^— Record of rights^Appcal to Special Judge— PubUeaiion of record 
of rights— Bengal Tenancy Act, ss. 65, 105, 106.— There le nothing in 
8 108 of the Bengal Tenancy Act which limits the jurisdiction of a 
Soeoial Judge to deal only with matters of objection taken after ^blica- 
tion ol the record of rights. DURQ.i CHURN D.askAR v. HURI CHURN 
Das, 21 0. 521 

O 111— Swii /or arrears 0/ rent— Agreement to pay additional rent for 
excess land, -When a tenant agrees to pay additiooal rent for excess land 
found on measurement to be in his possessioo, and a suit is brought tor 
the recovery of root ol such exoees land, held, that euch a suit is a suit for 
arrears of teot and is not barred under e. ill of the Bengal Tenancy Act. 
as being a suit for alteration of rent within the meaning of cl. (o) of 
that section, merely because subsequent to the accrual of the tent there 
have been settlement proceedings under the Act and the land been 

measured in connection therewith. RAMJan ALI v. AMJaD ALI, 20 0. 903 

S 150— 4dmission of rent due to landlord.—S. 150 of the Bengal Tenancy 
Ant ia hichlv penal in its character and cannot be put in force against a 
defendant, unless be has intentionally admitted money to be due and baa 
nnfc oaid it • and such admission must be in the action. Under the ci^ 
«nmctAncesof this case it was held that the defendant had made no such 
aZSn ALI AHAMMAD SiaDAEV. BEPIN BBHABI BOSE, 20 C. 695 

S. 163-Sa0 APPEAL (SECOND APPEAL), 20 0- 254. 

S. 168-See RES JUDICATA. 20 O. 249. 

Q \R<i^Avolication for enhancement of rent when no settlement proceed^ngs 
are in oferatton.-The Court in dealing with an application under e. 158 
ol Che Bengal Tenancy Act cannot paea a decree for enhancement of the 
rint Where therefore a landlord seeks to enhance the tent of bis tenant 
when no Bettlement proceedings are going on. be m^t institute a suit for 
Biirnose and cannot do so by means of an application under s. 168, 
BrjESHwIa PEBSHAD BINGH t. BDBTA KOEB, 21 0. 607 

2071 9 iRfi—Ttnure, Incidents of — Tenants, AppHcations against several— 
%o^o/P«fif»o»—PrttClice.—S. 168 of the Bengal Tenancy Aot does not 
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Act VIII of 1885 (Tenancy, Bengal)— (Concluded). 

authorize one applioatioD being made against a number of tenure-holders 
having separate and distinct tenures. Tne proper procedure is b; separate 
applications against each. GOLAP CSand NOWL\KHA v. ASHDTOSH 
Chatterjee.QI C. 602 [... 

(•^3) S. 173 -See APPEAL (GENERAL), 21 C. 825. 

(i9) S. 173 — Sale for arrears of rent—Purchase by benamidar for judgment- 
debtor— Sale void or voidable^Suit to set aside sale— Proper Court to 
decide whether sale should statid or not. — Where a sale takes place under 
the Bengal Tenancy Act in execution of a decree for arrears of rent, and 
the purchaser is found to be a mere benamidar for the judgment-debtor : 
Held, in a suit to sot aside the sale on that ground, that on the wording 
of s. 173 the sale was only voidable and not aosolutely void ; that section 
leaves it in the discretion of the Court to set aside the sale or not as it 
thinks fit. Under that section the pcopec Court to determine whether 
the sale should stand or not is the Court that held the sale. QOPAL 
Chunder MITRA V. Ram Lal GOSHAIN, 21 C. 554 

(30) Sch. Ill, cl. 6 — Limitation — Decree in. suif for rent — Execution of decree— 
Final decree— Execution proceedings struck off — Bengal Tenancy Act (VIII 
of 1885), ss. 143, 144 and 148. — Having regard to ss. 143, 144 and 148 of the 
Bengal Tenancy Act, there is a special procedure laid down for rent suits, 
and therefore decrees in rent suits are decrees under art. 6 of sch. HI of that 
Act, The words “final decree ” in art, 6, sch. Ill, of the Bengal Tenancy 
Act, refer to the final decree in the suit, and cannot be held to include an 
order of an appellate Court made in an application to set aside that decree- 
under s. 108 of the Code of Civil Procedure. An ex-parfe rent decree having 
btien obtained on the 30lb May 1868 for a sum under Rs. 500, the decree- 
holder on the 27th May 1869 applied for execution thereof and attached 
certain properties of the judgment-debtor, the date fixed for the sale being 
the 31st August 1889. The judgment-debtor applied under s. 106 of the 
Civ. Pro. Code for a re-hearing of the rent suit, and on the day fixed for the 
sale applied for stay of execution : the sale was stayed, and the Court of 
its own motion and for its own convenience directed the execution case to 
be struck off the file “for the present.” On the 28tb December 1889 the 
Court passed an order refusing a rehearing of the suit, which order was 
upheld on appeal on the I6th May 1890. On the 2l8t January 1892 the 
decree-holder again applied for execution at the same time praying that 
bis application might be taken to be in oootinuation of his former applica- 
tion of the 27tb May 1889. Held, that the application was one in conti- 
nuation of the former proceedings in execution, so far at least a) regarded 
the property mentioned in the former application, bu't as regards other 
properties it must be held to be barred as not having been made within 
three years from the decree of the 30th May 1883. BaiKANTA NatH 
Mittra v. aughore Nath Bose, 2i C. 387 

ActfalX of 1886 (Deo Estates), 

8. 1, ol. 4— See ACT VI OP 1876 (ChOTA NaopoR ENCUMBERED ESTATES), 
20 C. 609. 

^ct iX of 1887 (Provincial Small Cause Courts), 

S. 16— See Appe.^L (SECOND APPEAL), 21 c. 249. 

Act VIII of 1890 (Guardian and Wards). 

Ss. 4, 7, 9— See GUARDIAN, 21 0, 206. 

II. — Bengal Acts. 

Act VI of 1 862 (Rent, Bengal). 

B. 20-See JURISDICTION, 20 C. 425. 

Act IV of 1866 (Calcutta Police, Bengal). 

Ss. Sand 46 — Deputy Commissioner of Police, powers of — Search wi^rants in 
gaming cases . — A Deputy Commissioner of Police appointed under s. 5 of 
ohe C&loutta Polled Act has all the powers of the CommissioDer of Police, 
subject to the control of that officer, that Is to say, the Commissioner 
may at any time set aside any of his orders, or he may give 
writing or verbally or otherwise any special direction with regard to any 
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Act IV of 1866 (Calcutta Police, Bengal)-~(Conclud«<l). 

matter. Apart from such speoi'il direotion, however, aoy aot of a Deputy 
Oommiseiooer, provided it bo within the powers of the Oommiseioner, is 
valid, and no inatruotione, either in writing or otherwise, or general or in 
regard to speoifio acts, are neoossary to render such aot valid. A Deputy 
Oommissioner has power to issue search warrants under s. 46 of the Aot, 
FORSUTH V. Wilson. 20 0. 670 

Act VII of 1868 (Land Revenue Sales, Bengal}. 

(1) See SALE, 21 G. 70. 

(2} S. 8— See ACT VII OF 1830 (PUBLIC DEUaNDS RECOVERY, BENGAL), 
21 C. 850. 

(3) S. 11— See SALE, 21 0. 360. 

Act VIII of 1869 (Rent. Bengal). 

8s. 31, 46, 47—836 RIGHT OF SUIT, 20 C. 498. 

Act VI of 1870 (Village Chaukidarl). 

8s. 48, 64— See LIMITATION ACT (XV OF 1877), 21 C. 626. 

Act V of 1875 (Survey. Bengal). 

S. 40, Pact V— Sea APPEAL (SECOND APPEAL), 21 C. 935. 

Act IV of 1876 (Calcutta Municipal Consolidation). 

Ss. 280. 281, 282—506 ACT II OP 1898 (CALCUTTA MUNICIPAL CONSOLIDA- 
TION, Bengal), 21 C. 528. 


Act V ol 1876 (Municipal. Bengal). 

S 313 — Ultra vires”— Sc?iyal Municipal Act {Bengal Act 111 of 
18841 s. 2, — Where a MuDicipality passed a bye*law^purpoctmg to be 
made’undec the provisions of s, 3l3 of Bengal Act V of 1876, which was 
duly sanctioned by the local Government, to the effect that persons failing 
to trim trees overhanging tanks which were likely to foul the water with 
their falling leaves, after service of notice on them to that effect, shouia 
be liable to a penalty, and where subsequent to the repeal of ^lat Act by 
Bengal Act III of 1884 a person was convicted and fined for having aie- 
obeved such bye-law : Held, that the conviction was bad, as the bye-law 
was not one authorised by tbe terras ol s. 313, and was consequently ultra 
vires, and that s. 2 of Bengal Act III of 1384 could not make valid a bye- 
law which was originally invalid. BENI MadHUB Nag v. Mati LaL 
Das. 21 C. 837 


Act VIII of 1876 (The Estates’ Partitionj. 

S. 126— See PARTITION, 20 C. 285. 

Act I of 1879 (Chota Nagpur Landlord and Tenant Procedure). 

S. 146—866 JURISDICTION, 20 0. 425. 

Act VII of 1880 (Public Demands Recovery. Bengal*. 

rtl irreaularity of proceedings— Ground for setting aside sale — The Collector 
^ having received a report from the tehsildar that arrears of road cess (Ben- 
cal Act IX of 1880) were due in reapeot ol villages, took proceedings pur- 
norting to be in pursuance of Bengal Act VII of 1880. In tbe certificate 
of unpaid demand, the names ol the persons described as debtors were 
those not of the present proprietor, but of former proprietors, and theoopy 
and notice were addressed to them. Held that even if tbe certificate and 
the proceedings following it had been duly authenticated, and intimated 
to tbe present proprietor which had not been the case, they could not 
affect his right of property in the villages, inasmuch as the Aot only 
authorized the attachment and sale of the property of tbe persons who are 
described as debtors. This of itself was a ground for osncelling tbe sale. 
Their Lordships also concurred in the view taken by the High Court that 
there was no evidence showing that tbe certificate had been duly signed ; 
and were of opinion that the High Court bad rightly found payment of 
the arrears before the sale. MAHOMED ABDUL Hai y. GUJRAJ SAHAI, 
20 0. 826 (P.C.) = 20I.A. 70=6 Sar, P.O.J. 291 = 17 Ind. Jar. 271 

/Ql S ^—Bengal Act VII of 1868, s. ^—Certificate of sale — Evidence of 
* tvfficienf^V service of notice of sale— Construction of Act — Act XI of 
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Act VII of 1880 (Public Demands Recovery, Bengal)— (ConcZtuf^d). PAGE 

1859. — S. 2 of the Public Demands Recovery Act (Bengal Act VII of 1880) 
which enacts that that “Act so far as is consistent with the tenor thereof 
shall be construed as one with Act Xf of 1859 and Bengal Act Yll of 1868,” 
does not extend the effect of s. 6 of Bengal Act VII of 1968 to a sale certi- 
ficate granted under s. 19 of Bengal Act VXI of 1880, so as to make such 
a certificate conclusive evidence of the sufficiency of the service of the 
notices of sale under the last-named Act. PdIjIN CHANDRA ROY v. 

AKBAR HOSSEIN. 21 C. 350 864 

(3) S. 8 (6). cl. 3, and s. 10— Certificate, suit to set aside — Amount not “due " — 

Limitation Act (XV of 1877), s. 14. — Where rent was payable jointly to cer- 
tain Wards of Court, and another proprietor, whose guardianship under the 
Court of Wards had ceased, and the Collec'ior issued a certificate, under 
Bengal Act VII of 1880. for a proportionate share of the rent due to the 
wards, held, that there being no right at law to claim any separate share 
of the rent, there was no sum*' due ”, and therefore under s. 8 of the Act, 
the certificate was invalid and must be cancelled. The plaintiff was- 
allowed under s. 14 of the Limitation Act to deduct the period during 
which be was bona fide seeking redress from the Revenue authorities, who 
had no jurisdiction to deal with the questions raised by him, and the suit 
was held to be not barred by lapse of time. Girjanath Roy CHOWDHBY 
v. Ram Narain Das, 20 C. 264 ... 179 

(4) S. 10 — Act XI o/ 1859, ss. 6, 6, 7, 17 — Sale, Notification of— Attachment 

under Certtficaie Procedure.— Where a notice under s. 10 of Bengal Act 
VII of 1880 was served and a certificate issued by the Colleotor for default 
of payment of road cess of a revenue paying estate, and, the Government 
revenue being in arrears, no notification under s. 5 of Act XI of 1859 was 
issued, and the estate was subsequently sold for arrears of Government 
revenue. Held, that the sale was valid, and ss. 5 and 17 of Act XI of 1359 
did not apply, the certificate issued by the Collector being uot an attach- 
ment as contemplated by s. 5. RIPOO MurDan Sindh v. Ram BbehA 
LALL, 20 C. 325 ... 220 

Act IX of 1880 (Cess, Bengal). 

(1) See Sale, 21 c. 70. 

(2) S. 47— See Appeal (Second appeal), 20 C. 254. 

Act III of 1884 (Municipal, Bengal). 

(1) S. 2— See ACT V OP 1876 (MUNICIPAL, BENGAL), 21 C. 837. 

(2) Ss. 2, 230, 270, su6-s- ^—“Notification", meaning of— “Order" under 

Bengal Act V of 1876, ss. 234, 249, 2b0 —Extension of — Municipal Act to 
Balasore — Order notified. — The word “ notification ” in s. 2, Bengal Act 
III of 1884, includes an order made under s. 2-34 of Bengal Act V of 1876. 

All order, therefore, made and notified under s. 234 of Bengal Act V of 
1676, extending the provisions of ch. VII of the Act» is under the provisions 
of s. 2 of Bdogal Act III of 1884, to be deemed to have been made and 
notified under the provisions of the Act of 1884. BaIKANTHA NATH DAS 

V. Lolit Mohun Sarkar. 20 c. 699 (P.B.) ••• 

(3) S. lO— Public highways— Roads vestmg in Commissioners— Sub-soil of roads, 

right to— Civ. Pro. Code, Act XIV of 1882, s. 13 — Res-judicata— Seffte* 
ment proceedings, effect of — Reg. XI of 1825 — Act XXXI of 1858.— S- 10 
of the Bengal Act III of 1864 does not deprive a person of any right of 
private property that he may have in land used as a public road, not does 
u vest the sub-soil of such land in a municipality ; and when such land is 
no longer requited as a public road the owner is entitled to claim its pos* 
session. A decision in a suit brought by the plaintiffs’ predecessor in 
title to recover certain land from a municipality which had been taken up 
as a public road and vested in the municipality subsequently under 
Bengal Act III of 1884, s. 10. on the ground that the plaintiffs had been 
ousted therefrom by reason of the municipality stacking stones on a por- 
tion thereof, having bean dismissed, held not to be res judicata in a suit 
brought by the plaintiffs for ejectment and declaration of title to such 
land against a purchaser of the land from the municipality.^ Quesre 
Whether a resettlement of land by the Government, as the ruling 
. with persons entitled to such settlement under Reg. XI of 1826 Md Act 
XXXI of 1858 confers upon the settlers, the owners of the old settlement, 
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Act III of 1884 (Municipal, Bengal)— (ConitntMd). 

a Icesh right, when made subsequent to a judgment of the High Court 
dealing with suoh land. MODHU Sudan Kundu v. PaOMODA NATH 

Roy, ao c. 73a 

• • • 

(4) Ss. 44, 45 and 363— Powers of Chairman, delegation of — Prosecution fen- 
oosfrticfmg orrtin. — The proviso to e. 45 of the Bengal Municipal Act, 1884 
cannot be considered as altogether overriding the body of the eectioo and 
relates only to specific acts in which an express or implied consent may 
have been given or held to have been given. It cannot be held to apply 
to a general authority, verbally given by a Chairman to a Vice-Chairman, 
to institute prosecutions under the Act, as such power can only, under the 
body of the section, be delegated by a written order. In a prosecution insti- 
tuted by a Vice-Chairman for obstructing a drain, where it appeared that 
the Chairman bad some months previously verbally given the Vice-Chair- 
man general authority to institute all such prosecutions under s. 353 of 
the Act, and it appeared that a conviction had been obtained before a Bench 
of Magistrates, and that on appeal to the Magistrate the conviction bad 
been upheld, the Magistrate himself being the Chairman and heating tho 
appeal with the express consent of tho accused, and when it was contend- 
ed in revision before the High Court that, although there was no written 
order by the Chairman delegating his powers, it must be taken upon 
the facts proved and the circumstances of the case that the prosecution 
had been instituted with the express or implied consent of the Chairman 
obtained, both previously and subsequently, within the term of the 
proviso to s. 45, held that the proviso did nob apply to the case, that the 
proseoutioo bad not beeu properly instituted, and that the conviction and 
sentence must be set aside. Kherod.v Prosad Pal v. THE Ch Mratan 
OF THE Howrah Municipamty, 20 C. 443 

(6) 53.85,87,91,92,112, 113, 116— Perso7ts occupying holding— Liability to 
assessment —Municipal Commissioners' power to tax— Assessment to tax. 
—The word ** liability ” in the 2nd paragraph of s. 113 of Bengal Act III 
of 1884 means liability apart from the question of occupation and must be 
taken to refer to the liability to assessment or rating of a person who is 
the occupier of a bolding. The same restricted meaning must be placed 
upon the word “liability in s. 116, which section has no application to a 
dispute as to whether a person assessed to a tax does or does not occupy a 
holding; and a suit brought to set aside an assessment on the ground that 
the person assessed does not occupy a holding is not therefore barred by 
the provisions of s. 116. Dwarka NATH DOTT v. ADDYA SUNDari 
MITTBA, 21 C. 319 

(6) Ss. 337, 338, 339, and 344 — License for a provision market— Market — Order 
prrohibiting use of unlicensed market— Powers of Municipal Commissioners 
to grant or withhold licenses. — It is entirely within the discretion of the 
Municipal Commissioners, under the provisions of s. 339 of the Bengal ' 
Municipal Act (Bengal Act 111 of 1884), to grant or refuse a license for a 
market, and the Courts have no longer any jurisdiction to control such 
power, however arbitrarily exercised. A landowner on whose land a market 
had been held for some years previous, and which laud lay within the 
bounds ofa municipality, was prosecuted under s. 344 of the Bengal 
Municipal Act, and convicted and fined for usiug suoh market without 
having obtained a license under s. 338. He alleged that he had applied 
for a license and that it bad not been granted him, and that the neglect 
to grant it was due to the fact that his market interfered with a new 
market established by the Municipal Commissioners, and their desire to 
close his market. It appeared that some time previous to the institution 
of the prosecution, the Municipal Commissioners at a meeting passed a 
resolution “that the provisions of s. 337 of the Municipal Act (Bengal Act 
III of 1884) be extended to this municipality.’' and it was contended that 
by this resolution licenses became necessary to sell at any market any of 
the provisions mentioned in that section, and that selling without such 
license rendered the accused liable to prosecution and fine under s. ,344. It 
appeared, further that Part X of the Act, which includes s. 387, had been 
previously extended to the Municipality by an order of the Government 
of Bengal. Held, that the resolntion of the Commissioners was not an- 
order such as is contemplated by s. 337, as it was pot euffioiently precise 
to convey any definite meaning, and purported only to do what the 
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Act III of 1884 (Municipal, {Concluded), 

Bengal Govarnment had already done some time previously. Held, fur- 
ther that the conviction and aantenoe must be set aside, there being no 
proper order under s. 337. QOEBN-BMPRESS v. MUKUiJDA CHUNDBB 
CH.i.TTEBJEE, 20 C. 654 

Act II of 1888 (Calcutta Municipal Consolidation, Bengal). 

(1) S3. 2,252,256, 211 Calcutta Municipol Act (Bengal Act IV of 1876), 

ss.’280, 281 ,282— Bueti land^Urgency— Trespass— Suit for damages,—^. 2, 
paragraph 5 of Bengal Act II of 1888, the Calcutta Municipal Consolidation 
Act by which Act the former Calcutta Municipal Act (Bengal Act IV of 
187G is repealed) provides that pending proceedings which may have been 
commenced under any repealed Act shall be deemed to have been commen- 
ced under the new Act ; but though commenced before the passing of the 
new Act they must, to be eSectual, be continued under its provisions, and 
can only be used to enforce rights and powers in existence at the time 
when it is sought to enforce them. Where therefore before the passing of 
Act II of 1688, and whilst Act IV of 1876 was in force, the Municipality 
took measures under the latter Act to cleanse basli land which was in 
an insanitary state and notwithstanding the passing of Act II of 1888, 
which provided totally different preliminaries and procedure for the 
purpose, continued the improvements practically under the Act of 1876, 
held that even if the proceedings could be considered, under s. 2 of Act II 
of 1888 to have been commenced under the new Act, the action of the 
Municipality amounted to trespass for which they were liable in damages 
to the owner of the land. CORPORATION OF C,\LCUTTa v. JaDU LALL 
MULLICK. 21 C. 528 

(2) Ss. 412. 417.419— B&e laws (C) 4, 6, 7—Permiltor removal of offensive matter 

or rubbish— Faihire to take out permit— Continuation of offence.— '^hete a 
milkman who had been convicted for not taking out before the let Decent 
her 1891 a half-yearly permit (or the half-year ending the 31st March 
1892, in accordance with bye-lawa (C), 4, 6, made by the Munioipal 
Commissioners of Calcutta, under the provision of s. 412 of Bengal Act II 
of 1888, and was charged with continuing his offence by failing for the 
space of seven days subsequent to the said oonviction to take out the pM- 
mit whilst still carrying on his business of a milkman, held, that the 
offence of which he had been convicted of not taking out a permit on or be- 
fore Ist December 1891, which was complete when that they had passed, 
could not be continued by his omission to take out a permit. Q^^are, 
Whether it is competent for the Municipal Commissioners, by the bye- 
laws made under a. 412, to create the duty or obligation of taking out a 
permit, and whether under s. 417 disobedience to such bye-laws cons- 
tates a punishable offence. CORPORATION OP CALCUTTA v. JADUB 

DOOLEY, 20 C. 605 

Acting Manager of Bank. 

Verifioabiou of plaint by— See PLAINT, 21 C. 60. 
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Actionable Claim. 

See TRANSFER OP Property Act (IV of 1832), 2i 0. 568. 792, 


Adjournment, 

See Witness, 20 C. 740. 


Adjustment. 

(1) ape Civ. Pro. Code (Act XIV of 1882), 20 C. 32. 

(2) See Go SHARERS. 20 G. 107. 


Administration. 

(1) Grant of. without determining title to property— See LETTERS OP ADMI- 

NISTRATION, 21 C. 344. 

(2) Suit for — SeeMAHOMEDAN Law (DEBTS), 21 C. 311. 

(3) Suit— Suit In nature of an— See SECURITY, 21 C. 832. 

(4) See LETTERS OP ADMINISTRATION, 21 C. 911 • 

Admission. 

See ACT Viri op 1885 (TENANCY. BENGAL), 20 0. 595. 
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Adverse Possession. 

Seo Limitation Act (XV op 1877), 3i o. 8. 

Affidavit- 

Sea Pr.^OTIOB, aoo, 687. 

Affray. 

See RiOTINO, 31 0. 393. 

Agency. 

(1) See Jurisdiction, so 0. 436. 

(3) See Limitation, 90 O. 435. 

Agent. 

(1) Of joint family, debts incurred by — See HINDU Law (JOINT FAMILY), 20 C. 
463. 

(9) Suit against— See JURISDICTION, 20 C. 425. 

(3) Bee LlMIT.\TION. 20 0.435. 

Agreement. 

(l) OoDstruotioD of— See HINDU LAW (PARTITION), 20 0. 45. 

(3) Exoluding a possible question between parties as to effect of words in will — 
8re Deed, 20 0. 373. 

(3) Not to execute decree— See OlV. PRO. CODE (ACT XIV OP 1882), 21 C. 437. 

(4) Sanctioned by Oourt— See EXECUTION OF DECREE, 20 0. 22. 

(6) To pay additional rent for excess lands — See ACT VIII OF 1885 (TENANCY, 
BENGAL), 20 C. 903. 

(6) To share property the subject of suit — See CHAMPERTY, 20 0. 843. 

Alienation. 

By operation of Law— Bee LEASE, 20 C- 273. 

Aliens. 

Period of disability of minority for— See LETTERS OP ADMINISTRATION, 21 0. 
911. 

Alteration. 

See CiV. Pro. CODE (ACT XIV OF 1882), 20 0. 260. 

Alternative Charges. 

See OHABOE, 21 G. 955. 

Amount. 

Not “ due ’’—See ACT VII OP 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 
20 C. 264. 

Ancient Holdings. 

See ACT VIII OF 1885 (TENANCY, BENGAL), 20 0. 579. 

Antecedent Debt. 

Bee Hindu Law (Joint Family), 20 0, 338. 

Appeal. 

1 . — General. 

2. — Criminal. 

3. — SECOND APPEAL. 

4. — To Privy council. 

— 1 .—General. 

(1) Bengal Tenancy Act (Vlll 0/ 1866), s. 173 — Order eetling aeide eaU in execu~ 
tion 0/ decree for No appeal lies from an order setting aside a sale 

under a. 173 of the Bengal Tenancy Act. BOGHU SiNGH ▼. MI8BI SINGH, 
310.825 

(1.0)eB€e ACT Vm OP 1886, (TENANCY, BENGAL), 91 0. 139. 

(9) Consent decree on — See DECREE, 20 0. 279. 

(3) Execution of decree set aside on — See EXECUTION OP Deobeb, 21 0. 
840. 

im 


I’ACSE 


1181 


GENERAL INDEX. 


Appeal— l.—Oeneral-“(Co»2c2«<JetJ). 

(4) From otder—Order to person holding certificate under Act XXVII of 1860 to 

furnish security where portion of the property held fls security has beensold 
— Succession Certificate Act (VII of 1889).— An order by which a person 
who had obtained a certificate uoder Act XXVII of 1860 was directed to 
furnish security to the extent to which the security originally furnished 
had been diminished by the sale of a portion of the property, is not an 
order from which an appeal lies either under Act XXVII of 1860 or Act 
VII of 1889. ATTA SOONDARI DasI V. SRINATH SaHa, 20 0. 641 

(5) Order of D'strici Judge as to security— Insuffizievcy of security-- Succession 

Act X of 186&, $■ 263-/lcfXXVilo/ 1860, S- ,6.— No appeal lies against 
an order made, whether in pursuance of the directions ol the High Court 
or otherwise, by a District Judge or otherwise, by a District Judge as to 
pecurity, OQ the ground that such security is insufficient. T. LOCAS v. 

H. Lucas. 20 c. 245 

(G) Order refusing to make person party defendant to an application for probate 
— Probate and Administration Act (F of 1881), ss. 53 and 86 — Exei'cise of 
pou'cr of High Court under s. 622 of the Civ. Pro. Code, 1882, where there 
is no appeal — Superintendence of High Court 86, read with a. 53, of 
the Probate and Administration Act (V of 1881), only allows an appeal to 
the High Court in cases in which an appeal is allowable under the Code 
of Civil Procedure. No appeal therefore lies against an order refusing to 
make a person opposing probate a party defendant to an application for 
probate. Whore a Hindu died leaving a widow, and also a daughter (who 
alleged collusion between the widow and one of the executors applying 
for probate of an alleged will), the daughter was held to have sufficient 
interest to entitle bet to be made a patty to the application and to oppose 
the grant of probate ; and the Judge having refused to make her a party, 
the Court, finding no appeal lay from that order, thought it a proper case 
for the exercise of its power under s. 622 of the Civ. Pro. O'^de. and re- 
manded the case for trial as a contested application. KHETTRAMONI 
Dasi v. Shyama Churn Kundu. 21 C. 539 

(7) Rejection of, without reasons— See JUDGMENT. 21 C. 92. 

(8) Revivor of abated— See ACT I OP 1869 (OUDH ESTATES). 21 0. 997. 

2. — Criminal. 

Appealable sentence — Costs of complaint in Criminal Court, order on accused 

pay— Fine— Court Fees Act (VII of 1870), s. 31— Crm. Pro. Code. W82. 
s. 413. — Au order passed by a Magistrate under s. 81 of the Court Fees 
Act, directing an accused person to pay to the complainant the Court fee 
paid on the petition of complaint is no part of the sentence so to make 
it a sentence of fine within the terms of s. 413 of the Code of Cctmina 
Procedure, and an order therefore, sentencing an accused person ^0 
days’ rigrifous imprisonment and to pay the costs is not appealable. 
MadAN MANDUL V. HaraN GHOSB, 20 C. 687 
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3.— Second Appeal. 


(1) Bengal Tenancy Act, Chap. X, ss. 104, cl. 2, 106, 107, 108, cZ. 2 . 

to entries in record of rights— Qttestion as to status of .an 

SpccialJudge on appeal from Settlement Officer — Ctv. Pro. . * 

—Under Chap. X of the Bengal Tenancy Act there is to be— (1) a tramiog 
of the record of rights. (2) a draft publication for a period of on® 
during which time objections may be preferred, and (3) a final pu i 
previous to which publication “disputes” as to the correctness of the 
entries in the record of rights, other than entries of rents settled, aw to 
be heard and decided. Under s. 107 the decisions of the Settlement Officer 
in all proceedings under the chapter are to have the force of decrees, ana 
under s. 108, ol. 2, an appeal lies to the Special Judge j by 

of the Settlement Officer ; but it is only in cases under s. 106, deoidea oy 

the Special Judge on appeal from the Settlement * dianutes 

appeal lies to the High Court, and such cases can only 

regarding the correctness of entries other than the entries of 

Where a decision of the Settlement Officer in a ease ed 

the Act dealt with the question of the status of the framed 

before the record bad been framed ; and after the record 

there was no dispute as to correctness of any entry, except toe 
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Appeal~3> — Second Appeal— (Con(tnu«d). 

tlie rent settled : Held, that the order of the Special Judge on appeal from 
Buoh deoieion of the Settlement Officer was not one passed in a case under 
a. 106, and therefore no second appeal lay from it to the High Court. 
Ileld also that the case was not one which required the interference of the 
High Court under s- 622 of the Civ. Pro. Code. GOPI Nath MASANT v. 
ADOITA NAIK, 21 0. 776 

IQl mnaal Tenancy Act (VIII of 1885). ss. 106, 108— Speci-if Judge. Order o/— 

Boundary dispute— Bengal Survey Act {Bengal Act V of 1875). Part V, 
a i(>—SetlUment Officer acting as Survey 0£icer.—A second appeal only 
lies to the High Court under a. 108 of the Bengal Tenancy Aot from the 
decision of the Special Judge in a case under e. 106 ol the Act. No second 
anneal, therefore, lies from an order of the Special Judge diemisamg an 
appeal on the ground that no appeal lay to hiin in a case otn boundary 
diepate which bad been tried and decided by a Settlement Officer acting 
ae a Survey Officer under Parc V of the Bengal Survey Act (Bengal Aot V 
Af 1876) The Court declined to interfere under s. 622 of the Ci9. Pro* 
Code, being of opinion that the Settlement Officer had power under 
8. 189 (6) of the Bengal Tenancy Act, and r. 1. chap. VI of the Govern- 
ment rules under the Tenancy Aot to act as he had done and that 
therefore in holding that no appeal lay to him, the Special Judge had 
not refrained from exercising any jurisdiction which he ought to have 
exercised. IRSHAD ALl ChOWDHBY v. KaNTA PEBSHAD HaZARBE, 

21 C. 935 

Ml Bengal Tenancy Act (VIII 0/1885). «. l 5 S-Cesses.suit for-~Bengal Act IX 

' .. ifion i 47 Appeal in cases under Rs. lOO—Meantng of rent. 

Altboueb the Bengal Tenancy Aot declares that in ss. 63 to 68 and in ss. 72 
Tn 75 ‘‘ rent” includes cesses, yet these are enabling provieions. passed 
to extend the meaning of “ rent ” and it in no way interferes with the law 
Jefu^iDg a right of appeal in suits below Rs. 100 >0 value, which law is 
made applicable to suits for cesses by 8.47 of Bengal Act IX of 1880. 

BA'T.^ki Kant Nag v. jagp.shw.\r Singh, 20 C- 254 

U\ riv Pro Code (Act XIV of 1882), ss. 584 and 505-Findmps o/ /acf dts- 
tiZuisked from zn/erences or conclusions of law-Inferer^ of law which 
the facts found were insufficient to jusO/y.—li le well settled that a Court 
1# anneal for the purpose of considering the weight of the evidence 

iJ oot compTent according' to ss. 684 and 585 of the Civ. Pro Code, to 
intertain a question as to the soundness of a finding of fact by the Court 
The first Court’s decision as to the efieot of the evidence must 
fitand final as to the facts. But the soundness of conclusions may involve 
ft* law and may be questioned by a Court of second appeal. A 

Seclusion was drawn by an appellate Court affirming the judgment of 

the first Court, that the defendant had accepted as a binding obligation 
npon him a mortgage executed by bis mother with whom he wm a 
sharer by inheritance on the property charged. A higher appellate 
ftn a second appeal decided that these oopolusions were not warrant- 
ed to f-agment. BM. th.t the third 

Court bad nob exceeded its powers under the above sections by reversing 
ft- Hfloiaion of the Court below. The expression specified law used m 
a1 (a) ol s. 584. first introduced into the Code by the Act of 1877, means 
“specified in the memorandum or grounds of appeal. RAMQOPAli y, 
SHAMSKHATON, 20 O. 93 lP,C.) = 19 I. A. 228 = 6 Bar. P.O.J. 247 — 17 
Ind. Jur.38 

(51 Cit. Pro. Code. Act XIV of 3882, ss. 586. 622-Appeal from order-Order 
' * nassed in appeal reversing lower Court's order setting asitU a sale in exe- 
cution of decree-Sale in execution of decree selling aside saU-Mater%al 
irregularity-inadequacy of price-Revisional power of High Court.— 
TTndertheprovisionaof 8. 588 of the Code of Civil Procedure no second 
ADpeal lies to the High Court from an order passed in appeal by a District 
Tudee on an application by a judgment-debtor to have a sale in execution 
of a deoree set aside on the ground of material irregularity. A judgment- 
debtor applied to have a sale in execution of a deoree set aside on the 
ffroond that the sale proclamation bad not been duly pabhsbed, and that 
it referred to only 6 bighaa instead of some 700, the actual amount, and 
that in ooDsequence thereof a grossly inadequate price bad been obtained 
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Appeal— 3.— Second Appeal— (Conc/^tcZed). 

for the property. The Muosif found these allegations to be proved and 
set aside the sale. On appeal the District Judge, Nvhile agreeing with 
the Slunsif as to these findings, held that there was no proof that the 
inadequacy of price was due to irregularities alleged and proved and that 
such could not be presumed. He accordingly reversed the Munsif’s order 
The judgment-debtor. having appealed to the High Court against the 
order of the District Judge, and failed in such appeal by reason of no 
second appeal lying from such order, applied to the High Court under the 
provisions cf s. 622 of the Code to have the order set aside. Held that 
the District Judge having full jurisdiction to determine whether the sale 
was good or bad, it was impossible to say that, in arriving at the decision 
he did, he either acted without jurisdiction or illegally in the exercise of 
his jurisdiction, and that the High Court could not therefore interfere 
with the order under that section. GOPI KOERI v. GOPI Lad, 21 C. 

(6) (!rnun(Uof ni)pc\l-Civ. Pro. Code{ActXlW of 1582). s. 58i.— The Court 
of first instance accepted as correct a boundary line mapped by an Amin 
dividing the estates of the opposite parties. The lower appellate Court’ 
after remanding the suit for a second local investigation and report deter- 
mined to disregard the second return, which difiered from the first, and 
affirmed the judgment. Both parties having appealed, the High Court, 
dissatiffied as to this disregard of the second return, decided to hear the 
appeal as a regular one, examined the evidence, and revised the judg- 
ment of the Court below. Held, that to have dealt with the appeal as a 
regular appeal was in excess of the Court’s jurisdiction ; and that it bad 
no power to hear the appeal as a second appeal, there not having been 
in the proceedings below, any error or defect, within the meaning of s. 584 
of the Civ. Pro. Code, which contained the only grounds of second appeal. 
LUKHI NarAIN JAGADBJi v. JODU NATH DEO, 21 0. 504 fPCl**2'’ 
I.A. 39=6Sar. P.C.J. 403 \ 

• • • 

<7) J itrladiction Provincial Small Cajise Courts Act (IX of 1887) s 16— 
Civil Procedure Code {Act XIV of 1682), ss. 586, 646-5.— Notwithstand- 
ing s. 16 of the Provincial Small Cause Court Act, the High Court has 
on a case being submitted to it under a. 646-B, Civ. Pro. Code, full power 
to consider the matter of jurisdiction or to deal with it on the merits, so 
as to do substantial justice without putting the patties to the expense 
of a fresh trial. Where a suit cognizable by a Small Cause Court, was 
tried both in the Munsif's and District Judge’s Courts without objection 
to the jurisdiction, held, on a second appeal to the High Court that 
s. 646 of the Civ. Pro. Code, must be read with s. 16 of the Provincial 
Small Cause Courts Act, so as to modify its full efieot in a case wrongly 
tried by an ordinary Civil Court and taken in appeal to the District 
Court ; both parties having submitted to the jurisdiction, it was not 
competent to either of them on second appeal to plead the want of 
jurisdiction, so as to render the proceedings taken in the suit void. 
SUUESH Chunder Maitra V. KBISTO RANGINI DaSI, 21 C. 249 

(8) Order setting aside sale under s- 294. Civ. Pro. Code, 1882— Purchase by 

decree-holder without pemissien to bid at sale in execution of his decree— 
Civ. Pro. Code, 1882, ss. 244, 588, — No second appeal lies from an order 
made by a District Judge, on appeal, setting aside a sale under s. 294 of 
the Civ Pro. Code, notwithstanding that s. 244 bars a separate suit in 
such a case; that s. 244, whilst it precludes a right of suit, does not 
enlarge the right of appeal, which is limited strictly by s. 598. BHAGBUT 
Lall V. Narku Roy, 21 C. 739 

(9) See WITNESS, 20 C. 740. 
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4.— To Privy Council. 

(1) Civ. Pro. Code (Act XIV of 1882), ss. 568-596 — Additional evidence in 
n 2 )peUate Court— Costs — Power of Judge sitting to hear applications for 
leave to appeal to Privy Cowncil . — The test as to whether additional evi- 
dence should be received in an appellate Court under s. 568 of the Code of 
Civil Procedure depends upon the question whether or no the appellate 
Court requires the evidence “ to enable it to pronounce judgment for any 
other substantial cause ; ” as to this the appellate Court is to be the sole 
judge, The rejection of an application under that section cannot be said 
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Appeal— 4.— To Privy Council — {Concluded), 

to involve any “substantial question ol law” within the meaning of 
6. 690 of the Code, so as to give the right to an appeal to the I’rivy 
Council. In Ihe gooih of I’rkm Ohani> MOONSIIBK UI‘BNDRA JIohan 
Gilosu V. Goi'AL Chandra ghosr, ai C. 481 

(2) Cit>. Pro. Code, 1889, ss. 596. m^--Finding of f(uris not conviirrcnt ini in 

I'fferl the snme— Cos« in which no r/u«'S/iou of Imv is inoolvcd . — Where 
there is no point of law involved in a case, the mere fact that the finding 
of the appellate Court doe? not in terms coincide with the finding of the 
Original Court is not sufUoiont, where the findings of fact of the two 
Courts are in effect the same, to give a right of appeal to the Trivy Counoil, 
notwithstanding that the value of the suit is more than Rs. 10,000. 
THOMSON V. CAEiCUTTA TRAMWAYS COMl'ANY, 21 C. 523 

(3) See PRACTICE', 21 C. 476. 


Appellate Court. 

(1) Additional evidence in — See AI’I’KaL (TO PRivv COUNCID), 21 C. 484. 

(2) Duty of — Sec WlDD. 21 C. 270. 

(3) Judgment of — See JUDGMENT, 21 C. 92. 

f4) Powers of. in cases where there has been misdirection — See Charge:, 21 C. 
965. 


Application. 

(1) Against several tenants 
602 . 


—See ACT VIII OF 1885 (TENANCY, BENGAL), 21 C. 


(2) By person not party to suit — See COSTS, 21 C. 904. 

(3) For transmission of decree— See LIMITATION ACT (XV OP 1877), 20 C. 29. 

(4) In accordance with law-See LIMITATION ACT (XV OP 1877), 20 C. 755. 

(5) In Chambers, summons to attend hearing of— See LIMITATION ACT {XV 

OF 1877). 20 C. 899. 

(6) Verification of— See CiV. PRO. CODE (ACT XIV OP 1882), 21 C. 818. 


Apportionment. 

See Landlord AND tenant, 21 C. 1005. 


Appropriation. 

See MaHOMEDAN Law (Wakf), 20 C. 116. 


ill PrL-aEc arbilralion— Application to file private award— Objection to award, 

^ ^ ^ VffLtV-Power of Court-Civ. Pro. Code, ss. 520, 521, 525, 526. -He/d. 
hv the Full Bench (PETHEUAM. C.J. and PRINSEr, PIGOT. MACPHBR- 
qON and GhOSE. JJ.) —Where an application is made to a Court for filing 
0 nrivate award and objections are raised in a verified written statement, 
and the objections are such as fall within s. 521 of the Code of Civil Pro- 
cedure the Court is not bound to hold its hand and reject the application, 
hut it is the duty of the Court to enquire into the validity of the onjec- 
tiens raised, and thereupon determine whether the award should be filed 
or not Per PRINSEP, PIQOT, and MaCPHERSON, JJ. — Where on such 
an application an objection is taken that the matters in dispute were 
never referred to arbitration and is therefore not on the grounds mention- 
ed in s 521 the Court has no jurisdiction to deal with it, but should 
reieeb the application and refer the patties to a regular suit. SURJAN 
RAOT V. BHIKARI RAOT, 21 0- 213 (F B.) ... 

101 ‘?Mf>«itssiou fo arbitration— Award not disposing of a.U the matters referred— 
(2) q 4 award— Validity of award— Waiver— Consent of parties.— The 

ground for holding an award to be invalid on account of its not disposing 
of all the matters referred appears to be that there is an implied condition 
in the submission of the parties to the arbitration that the award shall 
dispose of all. This condition may be waived by the consent of the 
parties before the arbitrators. The partition of joint estate consisting of 
difierent properties having been submitted to arbibration and the parties 
aereeing to a division being, made by steps and that each division should 
be final without any condition that the award should not be final while 

part remained undivided:, He in ^ suit brought by one of the patties 
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Arbitration— (Conc^uti«d). 

for partition of the whole estate, after such a division of part, .that al- 
though cases cited as to the invalidity of an incomplete award might have 
been applicable had the arbitrators awarded as to only part of the pro- 
perty of their own authority and without that of the patties, it was com- 
petent to the latter to agree before the arbitrators to the division being 
made as it had been ; and that here the partition as to the property divid- 
ed was final. Only a decree for the partition of the undivided residue 
could be made. MAKUND RAM SUKUI* v, 8ALIQ RAM BUEUX., 21 0. 
590 (P.C.) = 21 I.A. 47 = G Sat. P.C.J. 423 

Arrears of Rent. 

See Act Vlll op 1885 (TENANCY, BENGAL), 20 C. 903 J 21 C. 132. 

Arrest. ^ . 

Arrest iu execution of decree — Civ- Pro. Code {Act XIV of 1833), s. 341 Wrtt of 
atlachment— Arrest and commitment— Release— Insolvency proceedings— 
Proleciion order, withdrawal of-He-arresi under same decree. — The Civ. 
Pro. Code, cootemplates as immaterial the circumstances under which a 
judgment-debtor imprisoned ic ezeoution of a decree obtains bis release 
from prison, and there is no power in the Court to order the arrest of such 
judgment-debtor a second time under the same decree. In the matter of 
BOLYE CHUND DUTT, 20 0. 874 

Assessment. 

See ACT III OP 1884 (MUNICIPAL, BENGAL). 21 C. 319. 


pagb^ 
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Assignment. 

Of mortgage— See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 C. 793. 


Attachment. 

(1) Absence of— See EkecutiON OP DECREE, 21 C. 639. 

(2) By Collector, Exemption from sale of land under — See Sale, 21 C. 70. 

(3) By Small Cause Court— See Sale, 21 C. 200. 

(4) Civ. Pro. Code {Act XIV of 1882), ss. 53, 274. cl. {c)-Rms of purcha^r 

of mortgage bond at sale in execution of decree— Amendment of pfatnf. 
Where a parson at an execution sale pucobases a mortgage bond under 
which certain immoveable property is given as collateral security for an 
advance, the fact that he has not attached under s. 274 of the Code will 
not aSect his right to have the collateral security enforced by the sale ot 
the properties mortgaged. KaSINATH DAS v. SADASIV PatNAIK, 20 0. 

805 ^ *;* 

(5) Civ. Pro. Code {Act XIV of 1882). s- Saleable property— Share of part- 

ner in partnership business,— The share of a partner in a partnership busi^ 
ness is “ saleable property” within the meaning of those words in s. 2bb 
of the Code of Civil Procedure, and can therefore be attached and sold by 
an execution creditor in execution of a decree against that partner. JAGAT 
CHUNDER ROY V. ISWAR CHONDER ROY, 20 C. 693 


(6) Of decree for money — See EXECUTION OF Decree, 20 C. 111. 

(7) Of money in hands of Receiver— Attachment made without sanctwn of Court 

— Civ. Pro. Code {Act XIV of 1882). s. 272. - An attachment of 
money in the hands of the Receiver made without previous permission or 
sanction of the Court for such attachment is improper and 
the Court will refuse to recognize it. MAHOMMED ZOHUEUDDEEN v. 

MAHOMMED NOOROODDBBN, 21 0. 85 

(8) Under Certificate procedure— See PUBLIC DEMANDS RECOVERY ACT. 

S. 10, 20 C. 325. 

(9) Writ of- See ARREST, 20 C. 874. 


542 


468 


689 


Attendance. 

Bee PARDA Nashin Lady, 21 C. 588. 


Attorney and Client. 

Lien of attamey for costs— Application for costs to be paid out of money in hai^s 

“'/isSr the J^Beguler 

plaintiff claimed a lien, on the amount in the hands of the Receiver ot tne 
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Attorney and Client— (Concluded). FAGB 

Court to the credit of the plaintiff in a partition suit, for the costs of the 
suit which had been secured by the deposit with the attorneys of the title 
deeds ol the plaintiff’s family dwelling house which formed a portion of 
the property sold by the Receiver under the decree in the suit. Bdd on an 
application by the attorneys for payment to them of such costs, that the 
hen could not be given eSeot to in summary proceedings of this nature 
but should form the subject of a regular suit. Except in such a suit it is 
not tbe practice of the Court to make any order for paymet of costs 
between an attorney aod his client. Mahommbd ZohurUDDEEN v. 
MahOMMED NOOROODDBEN, 21 0.85 ••• 


Auction-purchaser. 

(1) Application by, to set aside salo — See SALE, 20 C. 8. 

(2) Effect of omission to give notice of execution — See EXECUTION OP DECREE, 

21 0. 19. 

(3) Priority of— Bee SALE, 20 0. 25. 

Autrefois Convict. 

See Criminal Breach of Contract, 2i C. 262. 


Award. 

(1) Application to file— See ARHITBATION, 21 C* 213. 

(2) Not disposing of all the matters referred— See ARBITRATION, 21 C. 690. 

(3) Validityof— See ARBITRATION. 21 C. 590. 

Bank. 

Verification of plaint by Acting Manager of— See PLAINT, 21 C. 60- 


Bast! Land. 

See ACT 11 OP 1888 (Calcutta Municipal, Bengal), 2i C. 528. 


Benami. « , 

fl) Purdtase— Certified purchaser— Civ. Pro. Code, 1882, s. 317— by execu- 

' tion creditor for declaration that property is liable to be sold in execution 
of decree as belonging to his debtor.— The plaintiff lent money to F on a 
bond and after hia death sued his representative to recover the money out 
of the deceased’s assets, and obtained a decree, in exeoutjon of which be 
attached certain property. S preferred a claim to the property on the 
around that she was the purchaser of it at an execution sale, and it was 
released. The plaintiff then brought a suit against 8 and F’s representa- 
tive for a deolaration that the property was the property of 
and was therefore liable to be sold in execution of his decree. Held, that 
the suit was not barred by a. 317 of the Civ. Pro. Code. SUBHA BiBI v. 
HabA LAL Das. 21 0. 519 

(2) Ownership of property held, evidence as to— See LIMITATION ACT (XV OF 
1877), 20 O. 560. 

Benamldar. 

(1) Decree against-See ClV. PRO. CODE (ACT XIV OP 1882), 20 C. 418. 

(2) Mortgage by— See ESTOPPEL, 20 C. 236. 

(3) Purchase by, for judgment-debtor — See ACT VIII OP 1885 (TENANCY, BEN- 

GAL), 21 C. 554. 

(4) See Limitation act (XV op 1877), 20 C. 388. 


Bench of MagUtrates. 

jfcMnce of member of Bench— Hearing oj part of caseby one Dench of Magist^Ust 
and decision by another— Crim. Pro. Cods, 1882, ss. 16, 350 Rules 
framed by Local Government for the guidance of Benches of Magistrates 
under s. 16. Crim. Pro. Code— Ultra vires.— Rule 8 of the rules franaed by 
the Local Government for the guidance of Benches of Magistrates is wifra 
vires. An Honorary Magistrate may not give judgment and pass sentence 
in n cftBft unless he has been a member of tbe Bench daring tbe whole of 
tbe bearing ol the case. HARDWARE SINGH v. EhegA Ojba, 20 C. 870. 
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Bill of Costs. 

See LlitflTATlON ACT (XV OF 1877), 20 C. 899. 

Birth. 

See EvroENXE ACT (I OF 1872), 20 C. 758. 

Bond. 

(1) Interest at rate stated in— See TRANSFER OF TROPERTY ACT (IV OF 1882), 

20 C. 360. 

(2) Payable by instalments— See Civ. PRO. CODE (ACT XIV OP 1882), 20 C. 32, 

(3) Registration of— See MINOR, 21 C. 872. 

Boundary. , _ 

(1) Ouesiionof boundary— Evidence in cases, of disptilcd boundary Onus pro- 

bandi.—Oa questions of boundary, especially where the dividing line m 
dispute tune through waste lands which have not been the subject of deh- 
nite possession, the rule as to the burden of proving the affirmative js not 
applicable. The litigants are in the position of coanter-claimants, and 
both parties are bound to do what they can to aid the Court in ascertain- 
ing the true line. LUKHI Nar.UN JaGADRB v, JODU NATH DEO, 21 C. 
504 (P. C.) = 21 I.A. 39 = 6 Sat. P. C. J. 408 

(2) See APPEAL (SECOND APPEAL), 21 C. 935. 


Pag* 
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20 C. 867. 


on High seas — See JURISDIC- 


Breach of the Peace. 

See GRIM. PRO. CODE {.VCT X OF 1882), 

British Seaman. 

Trial of, for offence committed on British ship 
TION, 21 C. 782. 

Burden of Proof. 

(1) Concurrent findings of fact— Evidewe as to liability to account Inferences 
of fact— Concutrenl findings by two Courtsbelow.notinjluenced by jne- 
ciselv the same considerations upon the same evidence— Privy oowmi. 
practice of —In 1884 a deed of release exonerating an agent from liability 
to account was executed by his principal, stating that there had been a 
settlement between them. In 1885 the agent signed an tkrarnama address- 
ed to the principal, stating that there had not been a settlement or 
accounts, and that he was willing to account from the day of his appoint- 
ment to date. Subsequently, having resigned his employment, 'n® 
brought a suit to have the latter document set aside, but that suit wao 
dismissed. In a suit brought by the principal, the release of 1834, ana 
its contents, were proved to the satisfaction of both the Courts below, 
which dismissed the suit on that ground, although the ikrarnama of 18«& 
appeared to them, in fact, to have bean made. Upon the 
appeal it was contended that the onus was on the defendant to explain 
his execution of the ikrarnama. Beld, that, inasmuch as it had been 
found by two Courts concurrently that the release of 1884 was valid, ana 
that it necessarily followed from that finding that the documen o 
so far as it expressed the agent’s willingness to account was false, th 
onus was as much upon the principal to explain his reception 
nama of 1885, as upon the agent to explain its execution. ^9® . 

as to the burden of proof had therefore been rendered riahtlv 

facts proved. On the materials before them the Courts below had g y 
decided in favour of the defendant. It cannot detract from the 
concurrent findings of fact that different Courts, in arriving ® ^ 

result upon the same evidence, have not been nniv calcu- 

same considerations : a difference of opinion to that exten 

lated to suggest that the evidence, whatever view be o* TAwn^-RAHA- 
leads to one and the same inference. NlLMONI SINGH DEO BaHA 
DUH v. KIRTI CHUNDER CHOWDHRY, 20 C. 847 (P.C.)-20 I.A. 

6 Sar. P.C.J. 321 = 17 Ind. Jur. 375 
See .ACT VIII OF 1885 (TENANCY, BENGAL), 20 C. 579. 

See BOUNDARY, 21 C. 504. 

See CO^II'OUNDING OFFENCE, 21 C. 103. 

(5) See ESTOPPEL, 20 C. 236. : 

(6) Bee RELINQUISHMENT, 20 C. 716. • . 

(7) Bee SALE, 20 C. 746. ’ ; . ' ^ 


( 2 ) 

(3) 

(4) 
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Bye*law. 

Seo Act V OF 1876 (MUNICIl'Ati, BBNOAL), 21 C. 837. 

Cantonment. 

Of Seouudarabad.— See SBCUBITY, 21 0. 177. 

Case. 

Part beard by one Bench of Magistrates and decided by another— Bee BENCH 
OF Magistrates, 20 C. 870. 

Caste Questions. 

See Jurisdiction. 2i C. 463. 

Cause of Action. 

(1) See Jurisdiction. 20 C. 425; 21 C. 463. 

(2) See MahomedaN Law (SdCCESSIONJ, 2l C. 157. 

(3) See Relinquishment, 20 0. 322, 385. 716. 

Certificate. 

(1) Of Sale— See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 

21 C. 350. 

(2) Of sale— See MINOR, 20 C. U. 

13) Suit to set aside— See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY, 
BENG.AL), 20 C. 264. 

Certified Purchaser. 

(1) See BENAMI PURCHASE, 21 C. 519. 

(2) See SALE, 21 C. 375. 

Cesses. 

(1) See ACT VIII OP 1385 (TENANCY, BENGAL), 21 C. 722. 

f‘i) See APl’EAL (SECOND APPEAL), 20 C. 254. 

Chairman. 

Delegation of powers of— Seo ACT III OF 1884 (MUNICIPAL ACT, BENGAL), 20 
C. 448. 

Champerty. 

Agreement to sh<ire property the subject of suit— Claim for payment for work done 
and expe^ises properly incurred. — The English law of champerty is not in 
force in India. Agreements made by claimants of property in litigation 
to share it- with others on their obtaining decrees in consideration of funds 
being supplied by the latter for carrying on their suits, ate not in them- 
selves opposed to public policy, noz ate they necessarily void. But such 
agreements, when ezcortionate, are inequitable ; and in that case should 
not receive effect. Although the present suit failed for this last reason, 
scill reasonable compensation, under the claim for general relief for work 
done and expense properly incurred, could be awarded, as it had been by 
the appellate Court below. Raghunath v. NIL KaNth, 20 C. 843 (P.C.) 
= 20 1. A, 112 = 6 Bar. P.C.J. 302= 17 Ind. Jur. 374 = Rafique and Jackson’s 
P.O.No. 129. 

Charge. 

(1) Defect in— See CRIM. PRO. CODE (ACT X OP 1882), 21 C. 827. 

(2) For using forged documents— See JOINDER OP CHARGES, 20 C. 413. 

(8) On mortgaged property — See INTEREST, 21 G. 274. 

(4) On property for religious and charitable purposes, effect on, where settlement 

not valid— See MAHOMEDAN LAW (WAKF), 20 C. 118. 

(5) To Jury — Misdirection — A^eal Court, power of, in case of trial by jury when 

there has been misdirectwi— ‘Rioting— Common object — Alternative charges 
— Crim. Pro. Code (X of 1832), ss. 236, 303, 418, 423 and 537. — An 
accused in a trial by Jury is entitled to the verdict of the jury, on ques- 
tions of fact, and where a verdict is vitiated owing to miedireotioa by 
the Judge, the Appeal Court has no option but to set aside the verdict and 
direct a retrial. Were the Appeal Court to go into the facts in such a case 
it would be substituting the decision of the Judges of that Court foe the 
verdict of the Jury, who have the opportunity of seeing the demeanour of 
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the witoesses aad weighing the evidence with the assistance which this 
afiotds, whereas the Judges of the Appeal Court can only arrive at a decision 
on the perusal of the evidence. S. 537 of the Code of Criminal Procedare 
does not warrant an Appeal Court, in a case where there has been mis* 
direction in a charge to a Jury, going into the evidence with a view to 
decide whether there is sufBcient evidence to justify a conviction. Under 
s. 418 an appeal in a case tried hy Jury lies on matters of law only, and 
the Appeal Court has no power to try the accused on matters of fact. The 
word “ erroneous ” in cl. (d) of s. 423 must not be read as “ wrong on the 
facts,” but must bo read in connection with the words that follow as 
meaning that the verdict has been vitiated and rendered bad or defective 
by reason of a misdirection or a misunderstaoding of the law. Fourteen 
accused were charged with rioting armed with deadly weapons, and with 
murder and causing grievous hurt during such riot. . The common 
object alleged by the prosecution was to compel the payment of certain 
money by one of the persons of the opposite party. Some of the accused 
who admitted their presence at the scene of the occurrence stated that 
they had been attacked on account of an allegation being made that 
one of the opposite party had enticed away another’s wife, and that 
they bad merely acted in self-defence. The oase was tried before 
a Jury, and on the close of the case for the prosecution the Sessions 
Judge, considering that possibly the common object alleged by the pro- 
secution might be considered not to have been proved, amended the 
charge and added an alternative common object to it, viz., that the. 
object of the assembly was to punish one of the opposite party for enticing 
away another’s wife. There was no evidence on the record to prove the 
alternative common object, it being based solely on a portion of the 
statements of some of the accused, and the Sessions Judge put it to the 
Jury that it was an inference that could possibly be drawn from the evi- 
dence, but it was for them to draw that inference or not. The Jury 
convicted all the accused without specifying wbioh common object they 
relied on, and were not asked, under s. 303 of the Code of Criminal Pro- 
cedure, any question for the purpose of ascectaioing what their verdiot 
was based on. Beld, that the Judge had misdirected the Jury, and that 
the verdict of the Jury leaving it uncertain what was the common object 
wbioh actuated the accused, it was bad in law, aad that the conviocion 
must be set aside and the case retried. Held, further, that it was unfair 
to use a part of the statements of some of the aooused put forward in 
their defence as justifying the use of force by them in repelling the attack 
of the opposite party for the purpose of showing a common object as 
against them, and that the statements should have been taken in their 
entirety and could not in any event be used as against the rest of the 
accused. Held, further, that if the Sessions Judge was of opinion that 
there were grounds for charging the accused with a common object other 
than that alleged by the prosecution, his proper course was not to amend 
the charge but co add a separate counc nr counts to the charge upon 
which a separate verdict could be taken. S. 236 of the Oode of Criminal 
Procedure only authorises a charge in the alternative when it is doubt- 
ful which of several offences the faots which can be proved will constitute, 
and not where there may be a doubt as to the facts wbioh constitute 
one of the elements of the offence. WaFAD.\R KHAN v. QUEEN- 

Empress, 2 i c. 955 

(6) See SALE. 20 C. 241. 
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Cbaukidari Chakrao Land. 

Settlement of— See LIMITATION ACT (XV OP 1877), 21 C. 626. 

Civ. Pro. Code (Act XIV of 1859). 

B. 206 “See LIMITATION Act (XV OF 1877). 21 G. 542. 

Civ. Pro. Code (Act XIV of I8c»2). 

(1) S. 11— See JURISDICTION, 21 C. 463. 

(2) S. 13— See ACT III OP 1884 (MUNICIPAL, BENGAL). 20 C. 732. 

(3) 8. 13— See Res JuDIOatA, 20 C. 79, 249 ; 21 0. 252. 
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(4) B. 13— Boe Withdrawal op suit, 2i 0. 265. 

(5) 8. 16— Bee JURISDIOTION, 20 0. 689. 

(6) Bs. 19. 223— Seo EXECUTION OF DECREE, 21 C. 639. 

(7) 8. 30— See Parties, 21 C. 180. 

(8) 88. 30 and 539— See RIGHT OF SUIT, 20 C. 397, 810. 

(9) 8. 43— See MAHOMEDanLaw (SUCCESSION). 21 C- 167. 

(10) 8. 43— See RELINQUISHMENT, 20 0. 322, 386, 716. 


(11) Ss. 51 and 435— See PLAINT, 21 0. 60. 

(12) 8s. 63, 274 —See ATTACHMENT, 20 C. 806. 

(13) 8. 54 (6)— See LIMITATION .VCT (XV ol 1877), 20 C. 41. 

(141 Ss. 108 and 157— Ex parte decree— Prestdencw Small Cause (JY, 

of 1882) s 37— Act (XV of 1877), Sck. ll, Ari. 164 e 

(Aai.— There is adietiaotion made by the Code of Civil 

tween oases decided ex parU in the absence of one of the parties after first 

boarine and oaeee deoided in the absence of oae of the parties at an ad- 

iourned hearing. Chapter VIE of the Code relates to the appearance of 
Lrtiea and the consequence of their non-appearance at first hMrmga. 
whereas Chap. XIII of which 8. 167 forms a part, contains the pro- 
cedure lor the trial ol a suit on an adjournment after ^ 

Where, therefore, a defendant put in an appearance in the f 

Court at the firet hearing, and the case was adjourned to a later date for 

hearing, on which date ease was heard in his absence and a decree given 

acainstbin lield. that such a decree was not one made so as to 

enable the defendant to obtain the benefit of s. 108 of 

his only remedy was under s. 37 of Act XV of 1882. SlTAL HaBI BANBR- 

JEB V. HEBRA LAL CHATTEBJEB. 21 C. 269 


(16) Ss. 108, 244—866 Sale, 21 C. 605. 

(16) 8. Ill— Bee SET-OFF, 21 C. 419. 

17) Ss. Ill, 216— See SET-OFF, 20 C. 527. 

(18) a. 156— See WITNESS, 20 C. 740. 

(19) 8. 206— See decree. 21 C. 269. 

(20) 8. 909-Sea transfer OP PROPERTY ACT, (IV OF 1832), 20 0. 360. 

(21) 8. 292— See COSTS, 21 C. 904. 

(22) Bs- 223, 610, 649— See EXECUTION OP DEGREE, 20 C. 105. 

(23) Ss. 230, 248— See LIMITATION ACT {XV OP 1877), 20 C. 561. 

(■24) Bs. 232, 248— See LIMITATION ACT (X V OF 1877), 20 C. 388. 

inti\ s. 2^5— Order absolute for sale. Application for— Execution of decr^ • 
Verification of application — Limitation — Transfer of Property Act {IV of 
1982) Ss 89s — An application for an order absolute for sale of mortgaged 
property under the proviaione of s. 89 of the Transfer of Property Act, 
1882 is not an application for execution of a decree and need not therefore 
be in the form prescribed by s. 235 of the Code of Civil Procedure. A decree 
wae passed in a mortgage suit on the 13th July 1887, by consent, which 
directed that the amount doe was to be paid in ten annual instalments 
during the years 1295—1304 (1888—1897) in the month of Falgoon (Febru- 
ary) each year, and that on default of three sucoessive instalments, the 
whole amount was to become at once due and payable. The mortgagor 
having defaulted in payment of the instalments due in the years 1297, 1298 
and 1299 (1880, 1891 and 1892) the mortgagee on the 18th February 1893 
presented an application to the Court under s. 89 of the Transfer of Property 
Act for an order absolute for sale. That application was not verified by the 
mortgagee, and the mortgagor objected that, not being so verified as requir- 
ed by 8. 235 of the Code, it could not be granted. On the 9bh May 1893 the 
mortgagee applied for and obtained leave to verify the application which 
be did on that day. It was urged on behalf of the mortgagor that the 
application must be treated as made on the 9th May, and therefore not 
within three years of the date on which the 1297 instalment became due 
(7tb Matoh 1890), and that it was therefore barred by limitation. Held, 
that the application did not require to be in the form provided by e. 255, 


1337 


Page 


612 


<3 X— 168 



GENERAL INDEX. 


Civ. Pro. Code (Act XIV of l8S2)—{Continwd). 

aod consequently the non-verification did not affect it, and that it was 
not barred by limitation. Ajudhia Pershad v. Baldeo SlNGH, 21 C. 
818 

(26) S- 2^4— Question in execution of decree— Parties to suit — Alteration of dea-ee 

h]) Court executing decree. — The plaintiff purchased a one-gunda share in 
estate No. 831 and obtained a decree for possession against the defendants. 
While the plaintiff’s suit was pending, and before he took out execution 
under the said decree, partition proceedings took-place. By the partition 
proceedings the defendants’ interest in the estate No. 831 was converted 
into a smaller estate, No. 2218, in lieu of their share of the whole estate. 
The plaintiff then brought a separate suit to have it declared that the* 
defendants’ interest in estate No. 831 had passed to estate No 2218. Beld 
that the suit was not barred by s. 244 of the Civ. Pro. Code. The required 
transformation of the defendants’ interest could not be effected without 
altering the decree which was given in the former suit. The question that 
arose in the suit, although it was one between the same parties as those 
in the former suit, could not be regarded as a question relating to the 
execution of the decree in the former suit, and therefore the Court in 
execution proceedings bad no authority to make the necessary alteration 
m the decree. Krishn.\ Roy v. Jawahir Singh, 20 C. 200 

(27) S. 244 Separate — Vnccrtiiied adjustment —Agreement not to execute 

(leerec—Suit by judginent dehtor to stay cxecuti 07 i—Civ. Pro. Code [Act 
XIV of 1882). s. 258.— The defendant in January 1887 obtained a decree 
against the plaintiff, which he partially executed, and thereupon an 
adjustment of account took place between the plaintiff and defendant, 
in which a certain sum was found due by the plaintiff to the defendant, 
for which sum the plaintiff gave a bond to the defendant in 
consideration of which the defendant agreed to, exonerate the plaint- 
iff from liability for the balance due under the decree. This satis- 
faction of the decree was not certified to the Court, On 12th March 
1800 the defendant applied for further execution of the decree. In a suit 
for a declaration that the defendant bad no right to execute the decree, 
and for an injunction to restrain him from executing it, it was contended 
that the suit was barred by s. 244 of the Civ. Pro. Code. Held by PiQOT 
and JlACPHERSON, JJ. (Baner.tee, J.. dissenting) that s. 244 is not 
limited by s. 258, and that the suit was not maintainable. Where a 
decree is satisfied by an agreement out of Court, and such satisfaction is 
not certified to the Court, a su bsequent suit on the agreement is not main- 
t.ainable if the object of the suit is to restrain the decree^bolder from exe- 
cuting bis decree in contravention of the agreement. Per PiGOT, J. — 
Section 244 of the Civ. Pro. Code does not absolutely bar a suit, but pro- 
hibits in fjfseparate suit between the same parties to a decree any relief 
being granted which interferes with the conduct of the execution pro- 
ceedings by the Court executing that decree. Per Banerjee, J. — A 
suit on the agreement was maintainable. Section 258 of the Civ. Pro. 
Code having enacted that an uncertified adjustment cannot be -recogniz- 
ed as an adjustment of the decree by any Court executing the decree 
implies that it may be recognized as sui.h by a Court trying the matter 
as a regular suit. AZIZAN v. ^ilATUK LAL Sahu, 21 C. 437 

(23) S. 244— See Al’l’E.AL (SECOND Appeal), 21 0. 789. 

(29) S.s'. 2, 44 (c), 257-A, 258 — Adjustment of decree out of Court — Instalment bond. 

—A kistbundi or instalment bond was executed by way of adjustment of 
a decree, but this was not certified to the Court in accordance with the 
provisions of ss. 257-A and 253 of the Code of Civil Procedure. Held that 
a Court executing the decree was not competent to take cognizance of the 
kistbundi under s. 244 of the Code, and that the decree must be executed, 
notwithstanding the adjustment. Ram DOYAL BANERJEE v. Ram Hari 
Pal, 20 C. 32 

(30) Ss. 244, 583— See MESNE PROFITS, 21 C. 989. 

(31) S. 248 — Notice of execution — Conditionprecedenl—' Execution of decree against 

legal representative . — The issuing of the notice required by s. 248 of the 
Code of Civil Procedure is a condition precedent to the execution of a decree 
against the legal representative of a deceased judgment-debtor. GOPAL 
CHUNDER CHATTERJEE V. GUNAMONI DASI, 20 C. 370 
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(32) S. 248— See EXECUTION OP DECREE, 21 C. 19. 

(33) S. 267 (a)— See EXECUTION OP DECREE. 20 C. 22. 

(34) 8. 258— Soo limitation Act !XV of 1877), 20 C. C96 ; 21 C. 512. 

(35) S. 260— Soo EXECUTION OF DECREE. 21 0. 784. 

(36) B. 266— See ATTACHMENT, 20 C. 693. 

(37) S. 2CG-8oe LEASE, 20 C. 273. 

(38) S. 272— See ATTACHMENT, 21 C. 85- 

(39) Ss. 273, 284, 411— See EXECUTlOli OP DECREE, 20 C. 111. 

(40) Ss. 274, 287, 289, 290 and 311— See SadE, 21 C. 66. 

(41) Ss. 285. 295—300 SALE. 21 G. 200, 

(42) S. 204— See APPEAL (SECOND APPEAL). 21 C. 789. 

1431 S 205— Sale in ^.reculion of decree- Distribution of sale proceeds- Realiza- 

^ 'tion of proceeds of sale— Sale under agreement sanctioned by Court-Sale 

not of the right or interest of jud.jment-dcbtor in properlp.—Ptho plniaUix 
in a suit No. 369 of 1886, obtained a decree for Rs. 2.14.728, in execu- 
tion of which certain immoveable property was attached, including tbe 
oremises No. 22. Strand Road, which was subject to certain trusts creat- 
ed by a deed. dated 2ad February 1858, executed by the father of the 
iudement-debtors. who with one .U. were trustees of the deed. At wo 
time of the attachment a suit No. 448 of 1883 was pending, in which the 
iudement-debtors as plaintiffs sought to have it declared what wore the 
valid trusts under the deed, and that, subject to such trusts, they were 
absolutely entitled to tbe premises 22. Strand Road, and the other proper- 
ties in that suit on 2fith March 1888 a decree was made declaring the 
valid trusts, and charging the premises 22. Strand Road witb tbei^y- 
mcot of certain specific sums. In 1891, the judgment-debtors brought a 
suit No. 441 of 1891 to have tho premises 22, Strand Road, sold freed 
from tbe trusts, to provide for the trusts by setting apart a sufficient 
sum out of the purebase-money. and to have tbe balance divided between 
the judgment-debtors ; and by the decree in that suit, dated 2nd Septem- 
ber 1892 the trustees of tbe deed were authorised to sell tbe premises 22, 
Strand Road, and were directed out of the procoede of sale to set aside 
Rs. 45,000 to provide for tbe trusts next to pay the costs therein direct- 
ed and then to apply the balance for the purposes in the plaint mentioned. 
In’ pursuance of this authority the trustees on 25th February 1893 enter- 
ed into an agreemenl with one J. L. for sale to him of tbe premises 22, 
Strand Road, lor Rs. 1.43.000. On 8th August 1893 a notice was issued 
nt the instance of P. calling on the judgment-debtors to show cause why 
the premises 22. Strand Road, should not be sold in execution under her 
attachment. On 20cb August 1893 the trustees of the deed ol 2Dd Feb- 
ruary 1858 gave notice to P. of an application t,o be made in the suits 
Nos. 369 of 1886 and 441 of 1891 for the removal of her attachment or in 
tbe alternative for an order that tbe agreement for sale entered into by 
tbe trustees with J L., be carried out ; that tbe proceeds of sale be applied 
tocertain purposes specified in the notice, as having priority over the 
claim of P. ; that tbe balance be paid to the credit of suit No. 369, “ as 
subject to the said attachment,” and that the premises 22. Strand Road, 
be thereupon released from attachment. These applications were heard 
together, and on tbe 14th September 18C3 a consent ord^t was made, 
by which it was ordered that the trustees be at liberty to carry 
out the agreement for sale with J. L-, that the sale proceeds be paid to 
W., a member of the firm of the attorneys for P., who out of such pro- 
ceeds was to pay Rs. 45 000 to the trustees, and make other payments 
directed by the order and pay the balance into Court to the credit of suits 
Nos. 369 of 1886 and 44 1 of 1891, “ the said P retaining her lien under bet 
attachment upon the said balance in tbe same way as the same then 
subsisted upon the said property.” The property was sold by the trustees 
in accordance with this order, and tbe purchase money was paid to W., 
who after making the payments directed paid tbe balance into Court. 
Whilst in the hands of W, the balance was attached by other creditors 
who bad obtained decrees against the judgment-debtors, and it was paid 
into Court with notice of these attachments : Held, on an application by 
P. to have the money paid out to her in part satisfaction of her decree. 

1339 


FAoa 



GENERAL INDEX. 


Civ. Pro. Code (Act XIV of 1882 )*~(Con(in 2 i«d). FAGI 

that it could not be tre&ted as assets realised by sale or otherwise in 
execution of a decree ” within the meaning of s. 295 of the Code of Civil 
Procedure. The sale of the property under the order of !4th September 
1893 was not a sale in execution, but a sale in pursuance of a private 
agreement entered into by the trustees under a liberty reserved to them 
by the Court, and the fact that the Court sanctioned it made no difierenoe 
in this respect. It did not purport to be a sale of any right, title or inter* 
est of the judgment-debtors or of any property belonging to them. To 
constitute a realization” within the meaning of s. 295 there must be 
either a realization by a sale in execution under the process of the Court, 
or a realization in one of the other modes expressly prescribed by the 
sections of the Code. If the money paid into Court had exceeded the 
amount due to P. in respect of her lien the amount of such excess might 
perhaps have been treated as a "realization in execution” within the 
meaning of s. 295, but the balance in Ws hands was less than the 
amount due to P., and was entirely absorbed by the lien in her favour. 

Thera was therefore no surplus on which the attachments could operate. 
PROSONNOMOYI DASSI V. SREENAUTH ROY. 21 C. 809 ... 1169 

(44) Ss. 295, 311— Rateable distribution of sale 2 >^oceeds- Sale in execution of 
decree— Execution proceedings — ^'Decree holder."— A person who is not 
entitled to come in under s. 295 of the Civ. Pro. Code and share in the 
distribution of the sale proceeds, is not included within the term " decree- 
holder” in s. 311, nor is he entitled to apply under that section to set 
aside the sale. CHATTRAPAT SlNQB v. JaduKUL PBOSAD MUKEEJEE, 

20 0. 673 - 


(45) S. 310*-4-*.4cf V o/ 1894, s. 2— Construction of Statute-^Act creating new 
rights, effect of — Execution of decree — Sale in execution of decree held 
after Act V of 1894 came into operation, the execution proceedings being 
commenced before— Retrospective enactment when applicable to pending pro- 
ceedings.— On the 30th January 1894 application was made for execution 
of a decree passed on the 5th of the same month and certain property was 
thereafter duly attached. On the 6tb February 1894 the sale proclama- 
tion was published, land on the 26ih March the sale was held. On the 
17th April 1894 the judgment-debtor applied to the Court under the pro- 
visions of 8. 310-A of the Code of Civil Procedure (which section was added 
to the Code by Act V of 1894. and which came into operation on the 2nd 
March 1894) to have the sale set aside on payment to the auction-pur- 
chaser of 6 per cent, on the purchase money and to the decree-holder of 
the amount mentioned in the sale proclamation. The auction-purchaser 
resisted the application on the ground that the section could not afiect 
the sale in question : Held (PETHERAM, 0.J-, and O’KINEALY. J», die* 
senting) that the section conferred a new and substantive right on the 
judgment-debtor and was not merely a matter of procedure ; and that 
as Act V of 1894 does not olearly indicate the intention of the Legislature 
that it was meant to have retrospective eSeot, the section had no applica- 
tion to pending proceedings, and the judgment-debtor was not entitled to 
have the sale set aside under its provisions. Held, per PETHERAM. O.J., 
and O’KINEALY, J., that the section merely dealt with a matter of pro* 
oedure and applied to the sale which the judgment-debtor was entitled to 
have set aside. Per PETHERAM. C.J.-All that e. SlO-A does so far as 
the decree-holder and judgment-debtor are concerned,^ is to extend ^e 
period during which the latter may discharge his liability by 30 days be- 
yond the date of the salci and is merely a modification of the way in 
which the successful litigant may obtain the fruits of his decree , an 
even if it be considered as creating a new and substantive 
judgment-debtor the words used by the Legislature in Act V of 1894 must 
be taken to have been used with the express intention that the Sec ion . 
should have a retrospective effect in the sense that it should tA*® ® 
on sales held after the Act came into operation, though the execution pro- 
ceedings, of which the sale was a part bad been commenced tofote the Act 
came into operation. Per O’KINEALY, J. — Act XIV . 

face of it an Act of procedure and nothing more, and what the 
intended to do by Act V of 1894 was to amend the rules of that Code wiw 
regard to the sale and delivery of property, and the section, both in form 
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and substance, is merely a rule o! procedure under which no party has a 
vested interest. In addition, as under s. 816 of the Code, a purchaser has 
no vested interest in the property before the date of the certificate, he 
could not iosiet on the sale beinR confirmed and a certifioate being given 
him if the amount due by the judgment-debtor be paid m belote 
that date. GIRISH ChuNDRA BasU v. APOBBA KRISHNA DAS, 31 


0. 940(P.B) 

(46) S. Sn— Objection to sale bp person claiming to be thereat owner— Decree 

Benamidar, decree against— Execution, sale xn execution, application to set 
aside.— Per PetharaM, O.J., aodOHOSB. J. (BEVERLEY. J.. dissent- 
iuR) —Where immoveable property has been sold in execution of a decree 

againet the ostensible owner as his property, a rVi^il 

benofioial owner is entitled to come in under s. 911 of 
Procedure and object to the sale. ABDUL GANI v. DUNNE. 90 C. 418 


• • • 


(47) S. 311— See SALE, 20 0 699. 

(48) Ss. 311. 319, 313 and 622— See SALE, 20 C. 8- 

(49) B. 817— See BENAMI, 91 0. 519. 

(60) 8. 341— See ABBBST, 20 0. 874. 

(61) Ss. 365. 366-8ee LIMITATION Act (XV OF 1877), 20 C. 755. 
(52) 8. 373— See WITHDRAWAL OP SUIT, 21 C. 265, 498. 614. 

(63) s! 380— See SECURITY, 210. 177, 839. 

(54) Ss. 401. 415— See PRACTICE. 20 O. 319. 

(65) Ss. 620. 621, 625, 526— See ARBITRATION. 21 0. 213. 

(66) S, 649— See SECURITY, 21 0- 526. 

(67) Bi. 668, 596— See APPEAL TO PRIVY OOUNCIL. 21 C. 484. 

(68) S. 683 -See EXECUTION OP DECREE. 21 C. 340. 

(59) 8. 584— See APPEAL (SECOND APPEAL). 91 0. 604. 

(60) Ss. 684. 585— See APPEAL (SECOND APPEAL), 20 0. 93. 

(61) Sa 586, 646-3—366 APPEAL (SECOND APPEAL). 21 C. 949. 

(62) S. 588-360 APPEAL (SECOND APPEAL). 21 C. 789, 799. 

(63) Ss. 596, 600— See APPEAL TO PRIVY COUNCIL, 21 C. 623. 

(64) “ 8. 608— See LETTERS PATENT. High Court, 2l C. 478. 

(66) S. 632— See APPEAL (GENERAL), 21 C, 639. 

(66) 8. 622— See APPEAL (SECOND APPEAL), 21 0. 776, 799. 

(67) S. 647 — See Sale, 21 0. 479. 

Civ Pro. Code Amendment (Act V of I894i, 

S. 2— See CIV. PRO. CODE (ACT XIV OF 1882), 21 0. 940. 
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(1) Arising oot of same transaction — See SET*OFF, 30 C. 627. 

(2) For work done and expense properly incurred— See CHAMPERTY, 20 C. 843. 

Co- accused. 

See WITNESS, 21 0. 401. 

Cogrnlzance. 

See Grim. Pro. Code (Act x of 1882», 20 o. 493. 

Collector, 

(1) See Evidence Act (i of 1872), •20 C. 940. 

(2) See Sale, 21 0. 70. . 

Common Object, 

(1) See GHARGB. 21 0. 955i 

(2) See Grim. pro. Code (act x of 1882), 21 C. 827 . 

Companies Act (Vi of 1882). 

Ss. 36, 262 — Magistrate, jurisdiction of— Jurisdiction — “ Forfeit “ Pen<^ip ** 

—Share warrant not duly stamped — Stamps on share warrants— Crim. 
Pro. Code (del X of 1882), s. 32.— There ie.no distinction between the word 
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Companies Act (VI of {Concluded). 

" forfeit'* as used in s. 35 of the Indian Companies Act and the word 
“ penalty ” as used in other sections of the Act, and the omission to duly 
stamp a share warrant under that section is an offence under the Act 
punishable by a penalty, bo enforce the payment of which a Magistrate 
has jurisdiction under s. 252, In a case under s. 35 (a) hlagistrate has 
no option but to inflict the full fine of Rs. 500 if the ofience be proved. 

, Where a person was charged, as being the principal officer of a company, 

with having issued nine share warrants not duly stamped, in respect of 
which the penalties claimed under s. 35 amounted to Bs. ^,500, and where 
it was contended that the infliction of such a penalty was beyond the 
jurisdiction of the Magistrate which under the provisions of s. 32 of the 
Code of Criminal Procedure was limited to inflicting a fine of Rs. 1,000 ; 
held, that the issue of each of the nine share warrants was a separate 
offence, and the fact that several oSences had been committed and there- 
fore that the Llagistrate's power to fine would extend to more than 
Rs. 1.000 was not afiecbed by that section of the Code. QUEEN-EmPRESS 
V. MOORR, 20 C. 676 

Compensation. 

(1) Con'.plaimnt—Cfimvlaint — Crtuj. Pro. Code, Act X of 1882, ss. 4. 250, 560 — 

Act IV of 1891, s. 2— Penal Corfc (4cf XLV o/ 1860). s. 186.— Where a Civil 
Court peon was sent by a Munsif to attach certain property, and on the 
peon reporting that he had been obstructed in making the attachment, the 
i^Iunsif sent the case to the Deputy Magistrate for investigation and trial, 
and the Deputy ^lagietrate summarily tried the accused under s. 186 of 
the Penal Code, dismissed the case, and awarded oompensation of Rs. 20 
to the accused, held, that the award of compensation was illegal : the peon 
though nominally the informant in the case was not the real complainant, 
nor could the proceedings properly be said to have been instituted before 
the Deputv Magistrate on bis information. BHAROT CHUNDER NATH 
V. JABED ’ALI BISWAS, 20 C. 481 

(2) Crim. Pro. Code {Act X of 1882), s. 560 — Imprisonment in default of payment 

of comjiensation — Disfms. — The operation of s. 560 of the Code of Criminal 
Procedure is restricted to oases instituted by “ complaint ” as defined in 
the Code or upon information given to a police officer or a Magistrate, and 
consequently that seetion has no application to a case instituted on a police 
report or on information given by a police officer. Quccre — Whether 
under the section a ISIagistrate has power to make an order for imprison- 
ment in default of payment of the compensation awarded ? A police con- 
stable arrested a carter and changed him before a Magistrate with an 
ofience under s. 34 of Act V of 1861. The Magistrate acquitted the 
accused and directed, under s. 560 of the Code, that the police constable 
should pay him Rs. 20 as compensation, or undergo simple imprison- 
ment for a fortnight : Bold, that as the section has no application 
to the case, the order was illegal, being made without jurisdiction- 
Held, further, that even if the Magistrate had power under the Code to 
pass an order foe imprisonment in default of payment of compensation 
awarded under a. 560, it was illegal to pass suoh an order until some 
attempt had been made to levy the amount in the manner provided by 
s. 386 for the levying of a fine. R&:m-IEEVAN KOORMI v. DUBGACHURN 
SADHU Khan, 21 C. 979 

Competent Court. 

See Res Judicata, 2i C. 430. 

Complainant. 

(1) See Compensation, 20 C. 481. 

(2) See Evidence, 2i c. 392. 

Complexity of Case. 

See TRANSFER, 21 C. 920. 

Compounding Offence 

Requieiles for composition of offence valid in law— Criminal Procedure Code (Act 
X of 1882), s. 345— Ortws of proof— Wrongful restraint and confinenwnt of 
coolies employed on tea garden.— VIhoto an accused person alleges that an 

1 ^ 34.2 
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Compounding Offence — (Concluded). 

oOoDCd ^ith whiob ho is obargod has boon oompouadod so iia to take away 
the jurisdiction of the Oriminal Courts to try it, the on«s is on him to show 
that there was a oonapositioo valid in law. A/, a European British subject, 
charged with the compoundablo offences of wrongful restraint and wrong- 
ful oonlinemout of coolies employed on a tea garden of which he was the 
manager, pleaded that the Magistrate had no jurisdiction to try the cases, 
as they had been compounded by the complainants. The alleged compromise 
consisted in a Hengali paper, signed by the coolies, stating that they “ made 
rorinnwrt ” (compromise) “ of the case of their own accord " and a paper in 
English signed by M. these papers being given to the District Superinten- 
dent of Police, who had investigated the complaints, and who stated that 
ho asked the coolies as to the contents of the Bengali paper, and they 
said that they had signed it voluntarily and stated its purport, and tb^ 
one of them said in the proronce of the others that it was a rasinama. G 
one of the coolies, also wrote on the paper the words in Unya I will not 
carry on the case.” The Bengali paper was written by the daiogab of the 
police station in presence of A/. The paper signed by AX was as follows 
*‘ I hereby agree with these Gaujam people that there shall be no legal 
proceedings of any kind taken against them with the exception of those 
who have not completed their agreements. Those whose agreements have 
not been completed, proceedings will be taken against them on 22nd May, 
if they have not returned to the garden before then.” Neither of the 
papers were explained to G so as to make them intelligible to him, for 
though the Bengali paper was read out, G did not understand that l^ngu- 
age. 0 was one of the coolies who had completed bis agreement with Ai. 
Bcld per PrinseP, J. — The compounding of an oSenco signifies that the 
person against whom the offence has been committed has received soroe 
gratification to act as an inducement for his desiring to abstain 
from a prosecution , here there was no forbearance on the part of M to 
proceed agaiostG, who had served out of the term of his engagement, and, 
therefore, there was no consideration for the agreement to compound. 
Having regard, moreover, to the ignorance and inferior intelligence of O, 
it was of vital importance for M to show what led to the alleged agree- 
ment. and how it was that the darogah was instrumental to it, which he 
had not done. Per TREVELYAN, J.— Compounding an offence supposes 
an arrangement by which the parties have settled their differences, and in 
the more usual acceptation of the term implies that the prosecutor has 
received some consideration or gratification for dropping the prosecution. 
Although the provisions of the Contract Act may not apply, the proof of 
the arrangement must be similar to that which the Court requires for the 
proof of any agreement which ie in issue ; and unless it appears that the 
parties were free from influence of every kind and were fully aware of their 
respeotive rights, it would be impossible to give effect to a so-called 
arrangement or composition. Having regard to the fact that the writer 
of the Bengali agreement had not been called, and that the oontraoting 
parties were, on the one side ignorant coolies, strangers to the land and to 
the language in which the document was written, and on the other, a 
European of some education, assisted by bis Bengali clerk, and having 
also the assistance of the police it was not proved that O knew what he 
was about and was fairly contracting. Held, therefore, by the Court that 
there was under the oiroumstances no oompeunding of the offences with 
which M. was charged, valid in law such as to deprive the Magistrate of 
jurisdiction to try them. MURRAY v. THE Quben-EmpreSS, 21 C. 103. 
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Compromise. 

See Sale, 21 C. 383. 

Concurrent Findings of Fact. 

See Burden of Proof, 20 C, 847. 


-Condition. 

(1) Of residence — See Will, 20 C. 15. 

(2) Of sale— See PRACTICE, 21 C- 566. 

(3) Precedent— See Oiv. PRO. Code (ACT XlV»OP 1882), 20 C. 370. 

(4) Restraining alienation — Bee LEASE, 20 C. 273. 
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Consent Decree. 

See DecbeB, 20 C. 279. 

Consent of Parties. 

See ARBITRATION. 21 C. 590. 

Constructive Notice. 

See PARTIES, 21 C. 116. 

Continuing Right. 

See Limitation act (XV of i877), 20 c. 906. 

Contract. 

(1) Delivery order for goods deliverable monthly — Sub contract — 'lender-^ 

Hepudiatxon of confracl.— Tbe defendant entered into a oontraot with the 
Union Mills for’the purchase', of “90,000 gunny bags at Rs. 21*6 per lOO bags, 
delivery from October to March, each month 15,000 bags.” Subsequently 
the defendant contracted to sell to the plaintiffs these 90,000 bags “ at 
Rs. 24-2 per 100 bagj, deitvety from October to March, 15,000 each month, 
buyers to pay difference cash against delivery order on mills.” In August 
the defendant made out in the plaintiffs’ favour a delivery order directing 
the mills to deliver 90,000 bags on receiving payment for the same at 
Rs. 21-8 pet 100 bags, and on the same day sent to the plaintiffs a bill 
showing the amount of difference payable to him by them. The plaintiffs 
refused the delivery order on the ground that it had not been accepted by 
the mills; but on a subsequent tender of the order and bill, they offered, 
on the 5bh September, to pay the amount of difference on receiving a 
delivery order accepted by the mills. The defendant treated the contract 
as at an end and sold the bags in the market. In a suit for damages, Asfd, 
that the defendant sold not only a delivery order, bub the right to obtain 
from the mills 90,000 bags deliverable in lots of 15,000 per month after 
payment of the difference ; and impliedly undertook that the mills would 
accept the delivery order and deliver the goods in teems thereof when 
presented ; that the plaintiffs were entitled to got the delivery order at any 
reasonable time before the first monthly instalment fell due; and, further, 
that the defendant was not entitled to repudiate the contract after the 
plaintiffs’ offer of the 5th September, and having done so was liable in 
damages. Ramdbo v. Gassim MAMOOJEB, 21 C. 173 

(2) Sold note — Mistake in name of one of the parties to the eontract^Evidence 

to show with whom the contract was really made— ‘Damages for breach of 
contract, right of suit /or.— A contract intended to have been entered into 
between the plaintiff and the defendant, was entered by a mistake o® 
part of the broker, in the sold note, as having been made between a third 
person and the defendant. In a suit brought by the plaintiff on the con- 
tract, oral evidence was given to show that the contract was really made 
between the plaintiff and the defendant. The Judge of the Small Cause 
Court found that the mistake did not mislead the defendant, 
judgment in favour of the plaintiff contingent on the opinion of tlig 
Court as to whether the mistake in the sold note was a bar to the plain • 
iff’s suit for damages on the contract. Geld, that there was a oontcao 
between the parties for the breach of which the plaintiff could sue lor 
damages. MAHOMED BHOT PODDUMSEE V. OHUTTBRPDT SINGH, 
20 C. 854 

(3) See CRiMiNAri Breach op Contract, 2i C. 262. 

(4) Bee MINOR, 20 C. 508. 

Contract Act (IX of 1872). 

(1) 8. 11— See MINOR, 20 C. 503. 

(2) S. 68-See MINOR, 21 C. 872. 

Contribution. 

(1) Right to, for expenses of suit— 3se PRE-EMPTION. 21 0. 495. 

(2) Suit for— See LIMITATION Act (X7 OF 1877), 20 0. 18. 

Conviction. 

See Grim. Pro. Code (act X of 1332), 20 C, 433. 
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Coolies* 

Od ten Rnrdon, wroD(;ful restraint and confmemeDt of— See OOMPOUNDINQ 
Ol’FENOE, ‘21 0. 103. 

Co-parceners. 

See Partition, 30 0. 379. 

Corporation. 

Or company, principal offioe of— See PLAINT, 21 0. 60. 

Co-sharer. 

(1) In joint family property— See HINDU LAW (PARTITION), 20 C. 682. 

(2) Landlords, purohaae of, by one of several — See ACT VIII OF 1885 (TENANCY 

Bengal), 31 0. 869, 

(3) Suit by co-sharers with respect to joint property^Parties — Plaintiffs — 5u»< 

for adjustment of proportionate share of rent by one co-sharer — Landlord 
and tenant— ’Lease, construction of. — A lease of certain land of which the 
plaintiff was a fractional co-sharer provided as follows : — “ After the land 
in question is fully brought under cultivation you ehall pay root without 
default, according to kists year after year, as per measurement and jama- 
bandi at the said rate of Company’s 10 annas 10 gnndas for the quantity 
of land that will be left aftor deducting beds of khais, pasture lands, lands 
unfit for cultivation, places of worship, hajats, pujai basha batis. and 
your remuneration for reclamation, upon measurement of all the lands by 
the standard rod used in the abadi of the said taluq. On no account shall 
any larger amount be demanded.” In a suit instituced when the land had 
been fully brought under cultivation, and after measurement, the plaintiff 
claimed only her own share of the rent and her co-sharers did not join her 
as oo-plaiotiffs, nor were they made defendants. Held, that the suit was 
not maintainable. What the lease contemplated under the circumstances 
which had arisen was a final adjustment of the rent, and such an adjust- 
ment could be obtained only by a suit brought by all the co-sharers or by 
some of them if the others refused to join, but in that case the suit must 
be for the adjustment of the entire rent, and all the necessary parties 
must be properly before the Court. BlNDU Basbini Dasi v. PEARI 
MOHUN BOSE, 20 C. 107 

(4) See PRE-EMPTION, 21 O. 496. 

(6) See RELINQUISHMENT. 20 C. 385 

Costs. 

(1) Civ. Pro, Code {Act XIV of 1882), s. 222 — Cosis of partition charged under 
that section on shares of parties in partition suit — Mortgage by one sharer 
of undivided shares — Liability for costs of partition of mortgagee not party 
to partition suit— Application in suit by person not party to suit — Remedy 
by supplemental suit — Procedure.— K.S- and K.B. wete joint owners of 
oertain properties. In 18S6 K. S. mortgaged his undivided share to 8-0, 
in consideration of a loan advanced by S.C. to him. In 1887 K.S. brought 
a suit, to which S.C. was not made a party, against K B. for partition, 
and on the 27th April 1888 obtained a decree under which a commission 
of partition was issued. In the course of the suit both K.S. and K.B. 
died. K.B. on 2nd September 1688, and K.S. on 30th March 1892, and by 
orders of Court their sons were put on the record in place of their res- 
pective fathers. The return to the commission of partition was made on 
24tb February 1892, and on 20th July 1893 an order was made confirming 
the returo, and, under s. 222 of the Civ. Pro. Code, ohargiug the costs of 
suit and of the commission of partition to the shares of the plaintiffs and 
defendants, respeotively, in the suit. Meanwhile in July 1869 S.C, 
brought a suit on his mortgage and obtained a decree, dated 5th August 
1689, for an account and sale, and io that suit a final order for sale was 
made on 5th January 1891. which however was only filed on 19th August 
1893. Under that order the property was advertised for sale, the return 
to the commission of partition being set out in the abstract of title as 
part of the title, and the property to be sold being described as a divided 
moiety. In an application made both in the partition and mortgage suits 
by the defendants in the partition suit, for an order for sale of a portion of 
their share of the property in order to pay the coats of the suit and of 
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Costs-^iContimud) . ’ 

the partition and other debts and liabilities for which they were liable. 
Held, that the mortgagee, having had the benefit of the partition, and 
having accepted and approved of it as part of his title, as shown by the 
proceedings for sale, was. though not a party to the partition suit, bound 
bv the equities attaching to the mortgaged property as incidents of the 
partition. He was tb-'tofore liable in respect of a proportionate share of 
the charge for costs of the partition created by the order of Court made in 
that suit under s. 222 of the Civ. Pro. Code, and such proportionate share 
of those costs should be deducted in priority out of the proceeds of the 
sale of the mortgaged property. The defendants in the partition suit, 
however, not being parties to the mortgage suit, such an order could not 
be properly made at their instance, but they should enforce the charge for 
costs against the mortgagee by supplemental suit, and the Court stayed 
the sale of the property for a reasonable time to give the parties an 
opportunity of moving for stay of the sale in any such suit as might be 
instituted. KHETTERPAt. SRITIRUTNO v. KHEEAL KRISTO BHDTTA- 

CHARjEE. Rally Churn bhuttacharjee v. Dubga Churn 

BHUTTACHARJEE. SRISTIDHUR COUCH V. RALLY CHURN BHUTTA- 
CHABJEE, 21 C. 904 

(2) Crim. Pro. Code, s. 148— Order for costs— Asse&ivient of such cosfs hy succes- 

sor in o^ce.— When a Magistrate passed an order for costs under s. 148, 
Crim. Pro. Code, but did not state what the amount was to be, held that 
bis successor in office had no jurisdiction to pass an order assessing such 
costs. Bhojal Sonar v. Nirb.xn Singh, 21 C. 609. 

(3) Lien of Attorney for — See ATTORNEY .AND CLIENT, 21 0. 85. 
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(4) Of Appeal— See SECURITY, 21 0. 526. 

(6) Of complaint iu otimioal Court, order to pay—See APPEAL (CRIMINAL), 
20 C. 687. 

(6) Of preliminary issue in partition suit— Stamp in parfifion suif.— The 
plaintiff brought a suit to have 99 items of property partitioned. The 
plaint bore a court- fee stamp of Rs. 10. The defendants admitted that 
three of the properties were ancestral and joint, but as to the othe^ 
the 2nd defendant stated that they were the self-acquired proper^ of her 
deceased husband, and contended that the plaint was msumoiently 
stamped, as the object of the suit was to obtain a declaration of title o 
and possession of properties in which the plaintpfi had no interest. n 
issue was raised on this point and on this issue the Subordinate Ju g 
allowed the objection and rejected the plaint. On appeal, he 7 
PETHERAM. C.J.. and NOBRIS, J., that the plaint was sufficiently 
stamped. The only relief prayed for was partition, and for the putp 
of the stamp the cause of action which is stated in the plaint, an 
only, must be looked at. The members of the Appeal Bench however, 
difiered in opinion as regards the question of costs, PETHB - , * •' 

being of opinion that the costs of the appeal should be 
way as the rest of the costs in the case, and be 

parties to the partition ; and NORRIS. J., l^olding tbaUhe respondent 
having failed on appeal ought to pay the costs ; and ^ -onTwaPP 

appeal was preferred under the Letters Patent, ol. 15. Held y . 

and Trevelyan, JJ. — The costs of the app®^^® ^®5® ir,. 

general costs of the suit and therefore, though the sui noats 

partition, the principle that the unsuccessful pariy ’^*7 ja-.* 

was applicable so far as the appeals were j 

therefore should pay all the costs in the two appeals. 

— The respondent should pay in any event her own cos*® o P . . . ^ 
nary issue and of the appeal, but that, as to the plamtiS’s 
issue and of the appeal they should be in the discretion o Inform 

between the patties to this appeal, such costs . p . jjQrjLI v. 

part of the costs of the partition. MOHENDRO OHANDR 
ASHUTOSH GANGULI, 20 C. 762 
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(7) See ACT VIII OP 1885 (TENANCY BENGAL). 21 0. 680. 

(8) See APPEAL TO PRIVY COUNCIL. 21 0. 484. 

(9) See Hindu Law, (Will), 21 0. 683. 
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«Cost8->-(Cottc2u(2ad) , PAGB 

(10) Seo Lbttbrs Patrnt (High OounT), ai C. 473. 

(11) Seo rRACTiCB, 21 0. 666. 

(12) See Salr, 21 0. 479. 

(13) Seo Security, 2i 0. 832. 

Court. 

(1) Aftor di.smis^al of 9Uit->3ee PRACTICE, 21 C. 661. 

(2) DUoretioo of —See TRANSFER OF PROPERTY ACT (IV OF 1882), 20 C. 360, 

(3) ExeoatiDK decree— See EXECUTION OP DPICREE. 20 C. 22. 

(4) EreoutinR decree, alteratioo of decree by— See OlV. PRO. CODE (ACT XIV 

OP 1882), 20 0. 260. 

(5) Power of— See Arbitr.\tion, 21 C. 213. 

(6) To decide whether eale should be a^ide or not— See ACT VIII OP 1895 

(TENANCY, BBNG.AD), 21 C, 554. 

(7) See LETTERS OP Administration* 21 G. 164. 

(8) Court Coloni.al Jurisdiction Act, 1874 (37 and 38 Vic.), C. 27— See JURISDIC- 

TION. 21 C. 782. 


•Court Fees. 

(1) Prayer for remission of, where estate is of small value — See PRACTICE, 

20 C, 879. 

(2) Rjcovecable by Government— Sse EXECUTION OP DECREE, 20 C. 111. 

Court Fees Act (VII of 1870). 

(1) 8. 31— See APPE.VL (CRIMINAL), 20 0. 687. 

(2) Sch. I. c»Ml— Ad-valorem OK proiufe—Parftes married and holding 

property under the Cods — Napoleon — Law of France^Trust property. 

The deceased P was a European subject of the German Empire. He 
married a lady of Soliogen in Rhenish Prussia, where the Code Napoleon 
is in force. There, in contemplation of the marriage the parties entered 
into a contract whereby it was provided that “ there should be, and rale, 
universal community of his and her present and future moveable and 
immoveable property,” which contract placed the parties under the l^w of 
France respecting community of property between husband and wife. 
Under that law a husband and wife have an equal interest in the property 
comprised in the community ; on the death of either the property is 
divided into two parts of which one part goes to the survivor and the 
other to the heirs or to donees under a testamentary disposition. Held, 
that on the death of F only one-half of the property was chargeable with 
the ad valorem duty payable under art. 11 of sch. 1 of the Court Fees 
Act the other half being trust property, which should, under the provi- 
sions of s. 19-D. of that Act, be exempted from payment of euoh duty. 
In the Goods of Fboeschman, 20 G. 575 

Court of Wards. 

See ACT Vlir OP 1885 (Tenancy, Bengal), 20 0. 88I. 

Creditor. 

See Mahombdan Law, Debts, 21 C. 311. 

Criminal Breach of Contract. 

Breach of control of service— Act XIII of 1859. s. 2 — Statute 4, Geo-, lY, Cap. 34, 
s. 3— Autrefois convict. — A oonviotion for breach of contract of service 
under s. 2, Act XIII of 1859 is a bar to any subsequent conviction on the 
same contract for a further breach for not returning to service Qrippth 
V. TBZIA DOSADH, 21 C. 262 

Criminal Procedure Code (Act XXV of 1861). 

S. 6— See FINE, 20 G. 478. 
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Criiii. Pro. Code (Act X of i882). PAQH 

(1) Ss. 4. 250, 560—866 COMPENSATION. 20 C. 481, 

(2) Ss. 16, 350— Bee BENCH of Magistrates, 20 0. 870. 

(3) S. 32— See COMPANIES ACT (VI OF 1882), 20 0. 676. 

(4) S. Penal Code {Act XLV 0/ 1660), s, 176— OwisstoH to giveinformationlo 

police o/oiTence.— Where ooe of several persons bound to give information 
to the police under s. 45 of the Grim. Pro. Code, gave such information as 
to the commission of a murder, in consequence of which a police officer 
arrived in the village shortly after the occurrence, held, that the fact that 
other persons who might possibly also be bound to give that information 
bad omitted to do so was no ground for their prosecution and conviction of 
an ofienco under s. 176 of the Penal Code. THE QdeeN'EmPRESS v. 

GOPAL SINGH, 20 C. 316 ... 214 


(5) Ss. 69, 71— See RbfuS.^E, 20 C. 358. 

(6) Ss. 106, 349— See RECOGNIZANCE TO KEEP PEACE, 21 C. 622. 


(7) S. U 5 — Breach of the peace— Police report— Duties of Magistrate acting 
under s. 145— Record of grounds— Notice to parfies-— Before instituting 
proceedings under s. 145 of the Code of Criminal Procedure, a Magistrate 
is bound to satisfy himself, on grounds which are reasonable, that a breach 
of the peace is imminent in regard to properties of the description specified 
in that section and that a dispute likely to cause a breach of a peace 
exists ccncerning tbtm; and the grounds slated by him must be such as 
to satisfy a Court of Revision before which such case may be brought by 
any of the parties concerned Where a Magistrate, in consequence of 
the institution of various cases relating to breaches of the pace between 
tbe partizans of two rival zemindars, bad directed the police to enquire 
and report whether there were sufficient grounds for proceeding under 
s. 145, Crim. Pro. Code, and, having received a report which both 
suggested the necessity for such proceedings and set forth substan- 
tial reasons in support of tbe suggestion, made such report the founda- 
tion for the proceedings which he instituted, it was contended, among 
other things, that the Magistrate bad not complied with the provisions 
of tbe Code in omitting to state the grounds of bis being so satisfied of 
tbo imminence of a breach of the peace. Held, that inasmuch as the 
police report contained abundant evidence of the likelihood of a breach of 
tbe peace, it was sufficient, for the purpose of notice to the parties, for the 
Magistrate to cite it as the ground of his proceeding on which be was 
satisfied that a dispute, within the terms of s- 145 existed, and that it 
would be open to tbe parties during the proceedings, if they disputed the 
necessity for them, to show before the Magistrate, that no such dispute 
existed, or, if so advised, to move the Court of Revision to set aside the 
proceedings, on tbe ground that the Magistrate had proceeded on grounds 
which were not reasonable or which could not be held to be sufficient to 
satisfy him that such a dispute existed. DHANPDT SINQH v. CHATTEB- 
PUT SINGH, 20 C. 513 



3. Ub— Breach of the peace— Record of grounds for Magistrate taking 
proceedings under s. Notice to parties— Sessions Judge not empowerea 

to order proceedings under s. 145— Parties claiming to be tn possession of 
land, subject of dispute, rights of, to appear in Proceedings.— To iawij 
the initiation of proceedings under s. 145, Ocim. Pro. Code, it i 
sufficient that, in the course of a trial it should appear freno the stase- 
ment of a witness examined that a breach of the peace is likely to 
in coDSequence of a dispute regarding land* Before 

Magistrate is bound to be satisfied from a police report or other intorma- 
tion on this point, and he is also bound to make an order m 
ing the grounds of his being so satisfied, and this most be . 

parties to the dispute, for it is the intention of the law, “o® 

Magistrates should have sufficient grounds for „rn»nds on 

but that they should inform tbe parties concerned of the grounds o 

which they are proceeding. A Sessions Judge is not Jis 

a Magistrate to take action under s. 145 He should . .ug 

attention to the nature of the dispute in the trial before gj. 

Magistrate may exercise hia own discretion as to the *5. ^ ° ort 

iDgs. Proceedings so initiated, when there is nothing m pohee rep 

or elsewhere to justify them, would be void, and s. 537, Grim. Pro. 
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Crlm. Pro. Code (Act X of 1882 )HOon;tnu 0 d). Page 

would have no applic»tion. Parties who, thouRh not actually involved 
in tbodiaputo. olaim to be in possession of lands which are the subject of 
procoodiin^s under s. 145, should not be shut out from giving ovidonce in 
support of their claims. To do so would undoubtedly nccasiou very seri- 
ous pcojudioo and interference with any possession which they might bo 
able to establish. Queen-R.MI’RESS v. GouiND CHANDRA D&S, 20 C. 

520 

(9) S.146 — Striking off proceedings under s. 14.5— Code of Criminal Proce- 

dure, effect of —Preach of the peace— New proceeding. — Proceedings under 
8. 145 of the Code of Criminal Procedure cannot be renewed after the 
dispute has been settled and an order has been made that the case be 
struck off. Under each oiroumstanoas a uew proceedings would not be 
justided only in the materials upon which the proceeding, which was 
struck ofl. was based. TARINI CHaran CHOWDHRY v. AmuDYA RaTAN 
Roy, 20 C. 867 

(10) See Possession, 2i C. 29, 404. 

(11) Ss. 145, 437 — “ Complaint " — District Magistrate, power of, to order further 

enquiry —Dispute concerning land — Power to ord».r enquiry. — B. 437 of the 
Code of Criminal Procedure docs not givo power to order a further enquiry 
in a case under s. 145 of that Code. Chathu Rai v. NiraNJAN RaI, 

20 C. 729 

(12) S. lil— Disputes concerning easement— Procedure to be observed by Magis- 

trate when dispute exists regarding an easement — Parties entitled to notice* 

— The enquiry contemplated under s. 147 of the Code of Criminal Proce- 
dure is a judicial enquiry, and the opinion formed by a Magistrate must 
be a judicial one based on evidence legally recorded by him in the manner 
provided by s. ;^5G, and on due notice to the persona who respectively claim 
or deny the right, the subject of the dispute. Notice to servants of such 
persons is not equivalent to notice to them, and in such cases actual 
notice should be given to all the persons claiming or denying the right 
and interested in the subject-matter of the enquiry. Magistrates should 
not institute proceedings under s. 147, unless they are satisGed that a real 
danger of the evil, for the prevention of which the procedure was devised, 
does in fact exist. Such enquiries may lead to injustice being done from 
defective procedure and a Magistrate would be wise not to use the section 
in cases where it must involve a long and complicated enquiry and the 
presence of a large number of people when the remedy of binding down a 
few persons to keep the peace is ready to his hand. BATHOO LACi v. 

DOMI LAIi. 21 C. 727 

(13) S. 148— See COSTS, 21 C. 609. 

(14) 8. 154— See REFUSAL, 20 C. 368. 

(16) SS' 161, 172 — Statements of tcifnes.'jess recorded by Police Officers investi- 
gating under Chap. XIV of ike Crim. Pro. Code.— ‘Police diaries.— The 
privilege given by s. 172 of the Code of Oriminal Procedure does not 
extend to statements taken under s. 161, but recorded in the diary made 
under s. 172. SHBRU SBA v. THE QUBBN EMPRESS, 20 C. 642 ... 434 

(16) 8s. 196, 476— Sea SANCTION TO PROSECUTION, 20 C. 474. 

(17) Ss. 199, 238 — Penal Code (Act XLV of 1S60), ss. 366, 498 — Cognisance of 

offence by Court —Enticing away married woman — Conviction for minor 
offence where evidence is insufficient for grave offence— Appealable sentence, 
imposition of. — The complainant charged the accused with an offence 
under s. 366 of the Penal Code in respect of his wife. The Deputy 
Magistrate convicted the accused of an oQence under s. 496 of the Penal 
Code, and sentenced him to one month’s rigorous imorisonment. The 
Sessions Judge being of opinion that the Deputy Magistrate bad no 
jurisdiction to convict the accused under s. 496. there being no complaint 
by the husband under s. 199 of the Crim. Pro. Code, and that the ofieoce 
did not fall under s. 238 of the Ocim. Pro. Code, referred the case to the 
High Court. Held, that such a case is within the intention of s. 238. 

The intention of the law is to prevent Magistrates enquiring of their own 
motion into oases connected with marriage unless the husband or other 
person authorized moves them to do so. But when the husband is 
complainant and brings his complaint under s. 366, a conviction under 
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Crim. Pro. Code (Act X of 1882)— (Concluded). 

8. 498 may properly be bad if the evideoce be such as to justify a oon- 
victioD for the minor ofienee, and yet insufficient for a conviction for the 
graver one. Jatra &HBKH v. ReaZaT BHEKH. 20 C. 483 ••• 

(18) Ss. 204, 205-866 PardanasHIN LADY, 21 C. 588. 

(19) Ss. 210, 256, 257— See WITNESS. 21 C. 642. 

(20) Ss. 219, 2-26, and 273— See PENAL Code (Act XLV of 1860), 21 C. 97. 

(21) Ss. 233, 234, 235. and 557— See JOINDER OF CHARGES, 20 C.413. 

(22) Ss. 233, 239, 309, 342, 344, 537— See CRIMINAL PROCEEDINGS, 20 C.537. 

(23) Ss. 236, 303, 418, 423 and 537— See CHARGE, 21 C. 955. 

(24) S. 257— See WITNESS. 20 C. 469. 

(25) S. 288— See WITNESS, 21 C. 642. 

(26) 8. 345— See COIIPOUNDING OFFENCE, 21 C. 103. 

(27) Ss. 356, 488— See MAINTENANCE, 20 C. 351. 

(28) S. 364— Recording atatement of accused on examinalion. before Magislrate . — 

Where an accused, a Manipuri, was examined beforeche Magistrate through 
an interpreter, who obtained hia answers in Manipuri, and they were re- 
corded in that language, and the inteepreter translated them into Bengali, 
and they were recorded by the Magislrate in English, and the statement 
in English and that in Manipuri were found to diSer : — Held, that the 
statement recorded in M»nipuri must be taken to be the record in the 
case. Uad Manipuri statement noi been made the Magistrate, by 
recording the statement in English, would not have strictly complied 
with the spiiit and intention of s. 364 of the Crim. Pro. Code, though the 
record in English might not necessarily have been inadmissible in 
evidence. QueBN-EmFRESS v. SaGALSamBa Sajao, 21 C. 642 

(29) Ss. 365, 367, and 537— See CRIMINAL PROCEEDINGS, 21 C. 121. 

(30) ' Ss. 307, 421— See JUDGMENT, 21 C. 92. 

(31) Ss. 367, 537— See Judgment, 20 C. 353. 

(32) B. 386— See FINE, 20 C. 473. 

(33) 8. 413 -See APPEAL, (CRIMINAL), 20 0. 687. 

(34) Ss. 423. 436, 436, and 439— Bee SESSIONS JUDGE, 20 C. 633. 

(35) S. 439 — jRenision, Fractice of High Court in — Bioliug~-Common object^ 

Effect on judgment of not stating in charge— Charge, defect in — Judgment, 
detect in— Penal Code {Act XLV of 1860), 5. 147.— Where certain abas- 
ed persons were convicted of rioting, and it appeared that the charge 
did not specify any common object, and that neither the judgment of the 
original Court nor that of the Sessions Judge in appeal, found what was 
the common objeot which made the assembly of which the prisoners 
members of an unlawful one : Held that these defects did not vitiate t e 
proceedings there being ample evidence on the record to prove what the 
common object of theassembly was and to justify the conviction for e 
offence of which the lower Courts had found the accused guilty 
further that in such a case a rule to show cause why the oonvicuon 
should not be quashed under the provisions of s. 439 of the Code 
minal Procedure ought not to be granted unless on the materials whio 
are before the Court when the rule is granted, it would be 1 

make the rule absolute if no cause be shown against it. BASIBAD 
QUBEN-EMPRESS, 21 C. 827 

(36) 8. 439— See REVISION, 21 0. 931. __ 

(37) S. 476— Sanc^:on for prosecution— Preliminary 

Penal Code {Act XLV o/ 1860). s. 193 - Jurisdiction of High Cowttoqu^h 
orders under s. 476 of the Crim. Pro. Code.-The High Court has 
tioa to interpose in the case of an order made by a Court under . 
the Grim. Pro. Code, and has also the power to determine whether tne 
disoretion given by that section has or has no^i been pro^rly nnn 
CHAUDHURI MAHOMED IZHAEDD HOQ Y. THE QHEEN-EUPBBSS, 30 C. 

349 

(38) S. 537- See POSSESSION, 21 0. 404. 

(39) S. 555— See MAGISTRATE. 20 0. 857. 

(40) B. 560— See COMPENSATION, 21 C. 979. 
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Crim. Pro. Code (1882), Amendment Act (IV of 1891). FAGB 

8. 2— See Oompensation, 20 0. 461. 

Criminal Proceedings. 

(1) Irrtfjulariit/ in — 7fre<7u(rtr«»/ prejudicing the accused — Itioiing, counter- 
charges oj — Cross cases tried together — Evidence in one case co7t$idered in 
the other — Crm. Pro. Code {Act X of 1882), ss. 233, 239, 309, 342, 344, 
tZl -^illegality— Fight between two parties not “ transaction.” — Whore two 
arose oasea of rioting aad grievous hurt were committed separately lor trial 
before a Sessiona Judge, who having heard the evidence in the first casei 
heard the evidence in the second case, examined some of the accused in the 
one case aa witnesses for the prosecution in the other and vice versa, and 
subsequently heard the arguments in both the oases together, and the 
opinions of the assessors (who were the same in both the oases) were taken 
at one time, and both the oases were dealt with in one judgment : Held, 
that this mode of trial although irregular, did not prejudice the accused 
in their defence, and that under such oiroumstaoces a rc-trial was not 
made necessary by reason of such irregularity. Nor did the examination 
of the accused who were on their trial in one case as witnesses for the pro* 
secution in the other afiect the validity of their conviction. Semble.—k 
fight between two parties cannot be treated as a ‘ transaction * within the 
meaning of s. 239 of the Code of Criminal Procedure, On the law as oon* 
tained tn that section, the two parties cannot regularly be charged in the 
same trial. QueeK-EMPRESS v. CHANDRA BHUIYA, 20 C. 537 ... 365 

(2) Irregularity— Magistrate passing sentence before finishing his judgment— 

Crim. Pro. Code {Act X of 1682), ss. 285, 367 and 537. — A Magis- 
trate on a charge of rioting passed sentence on the accused without deli- 
vering bis judgment in open Court, the judgmeot (one in course of being 
written during iha bearing of the case) being in face not then completed. 

The case went on appeal to the Sessions Judge, who, dealing fully with 
the evidence taken before the Magistrate, confirmed the conviction and 
sentence. Held per VrINSEP AND TREVELYAN, JJ., that the judgment of 
the Magistrate was not one in accordance with the law as laid down in s. 366 
of the Grim. Pro. .Code : but held t>y PRINSBP AND O’Kinbaly.JJ., (TRE- 
VELYAN, J., dissenting) that the irregularity was on econtemplated by 8.537 
of the Code and not having occasioned any failure of justice, it did not 
necessitate a re-trial of the case. Per TREVELYAN, J. — The case was more 
than one of mere ‘'error, omission or irregularity” within the meaning of 
s. 537 ; the judgment having been irregularly arrived at and pronounced, 
there was no “judgment” in accordance with law, and therefore no fair 
trial to which every accused person is entitled ; the case ought therefore to 
be re-tried. Damu SBNAPATI v. Sridhar RaJWAR, 21 C. 121 ... 713 

(3) See Magistrate, 20 C. 857. 

Crops. 

Suit to establish, right to— See SMALL CAUSE COURT, 21 C. 430. 

Cross-cases. 

See Criminal Proceedings, 20 C. 537. 

Cross-examination. 

See WITNESS, 20 C. 469, 21 C. 401, 642. 

Dak-cess. 

See ACT VIII OF 1885 (TENANCY, BENGAL). 2l C. 132. 

Damages. 

(1) See ACT II OF 1888 (CALCUTTA Municipal consolidation Bengal), 

21 0. 528. 

(2) See Contract, 20 c. 854. 

(3) See POSSESSION, 2 1 0. 244. 

Damdupat. 

See INTEREST, 21 0. 8A0. 

Death. 

Of party to criminal Proceedings — See POSSESSION. 21 0. 404. 
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Debt. PAGE 

(1) Sae Limitation Aot (XV of J877), 20 C. 70. 

(2) See Set-off, 2i C. 419. 

Deceased Relatives. 

Statements of— See EVIDENCE ACT (I OF 1872), 20 C, 758. 

Declaratory Decree. 

{\) Suit for— Specific Belief Act {I of 1877), 5 42— Mere possession on the one 
side and unjustifiable dispossession on the other— Right of the possessor dis- 
possessed by a wrong doer, as against the latter — Injunction— -Wakf.— 

Lawful possession of land is sufficient evidence of right as owner, as against 
a person who has DO title whatever, and who is a mere trespasser. The 
former can obtain a declaratory decree, and an injunction restraining the 
wrong-doer. In such a suit the defence was that the land was wakf, and 
the defendant ynutwali of it. Both Courts found that the plaintiff was in 
possession as purchaser from some of those who were entitled to sell. But 
the Erst Court did not End a fact, which the appellate Court found, viz,, 
that the property had been constituted wakf. Both Courts, howeveri 
concurred, in the finding that the defendant at all events was not the 
mutwali, and had no title. Htld, that the plaintiff was entitled to a 
declaratory decree against this defendant as to his right, and an injunotion 
restraining him from interfering with his possession. For the purposes of 
the plaiutiff’s claiming such a decree, it was not necessary that he should 
negative the wakf, as to the validity of the endowment no decision being 
needed. This could not be decided either way in this suit, as parties 
interested were not before the Court. ISMAIL AftiPv. MahOMBD GhODS, 

20c. 834 (P. C.)=20 I.A. 99 = 6 Sar. P. C. J. 305 = 17 Ind. Jur. 321 ... 601 

(2) See Execution of Decree, 21 C. 784. 

Decree. 

(1) Adjustment of, out of Court — See Civ. Pro, CODE (ACT XIV OF 1883). 

22 0. 32. 

(2) Afterwards reversed. Payment of revenue by person in possession of estate 

under— See VOLUNTARY PAYMENT, 21 0. 142. 

(3) Against widow representing her minor son — See MINOR. 20 C. H. 

(4) Amendment of Decree— Civ. Pro. Code. 1882. s. 206— Limifufion Acf, 1877, 

art. 178— for mesne profits while plaintiff is out of possession.— 

There is no limitation for au application under s, 206 of the Civ. Pm. 

Code, to amend a decree, it being the duty of the Court to amend it when- 
ever it is found to be not in conformity with the judgment. A instituted 
a suit for declaration of title and for possession. The decree, which was 
finally confirmed by the High Court, gave her the declaration sought for, 
but it contained no direction as to the possession, although the judgment 
stated that she was entitled to possession. A's son (having been substi- 
tuted in bet place) applied to have the decree amended. The lower *PP®** 
late Court held that the application was barred by limitation. The High 
Court 00 appeal upheld the lower Court’s order, not on the ground of imi- 
tation, but on the ground that the application to amend the decree had 
been made in the wrong Court. A's son then instituted a fresh suit 
against the same parties for declaration of title, perpetual injunction and 
for mesne profits. Held, that the plaintiff was entitled to have the decree 
amended under s. 206, Civ. Pro. Code, and that, though the plaintiff s 
claim to possession was barred, yet, his right was not extinguished, 
and he having therefore a subsisting title, was entitled, thongh out of 
possession, to maintain the suit so far as it sought to recover mesne pro* 
fits. KALU V. LATU, 21 C. 259 

(5) Apportioning rent reserved in mokurari lease to the land transferred. See 

Landlord and Tenant, 2l C. 1005. 

(6) As to amount of land — See RES JUDICATA,. 21 0. 236. 

(7) Construction of decree — Consent decree— Decree in foreclosure 

tion, extension of time for — Appeal, consent decree on~Intere$l ' 

fer of Property Act (IV of 1882), ss. 86, 87.— The plaintiffs * 

decree for foreclosure. On apneal the lower appellate Court nw 
decree in terms of 3. 86 of the Transfer of Property Aot, ordering e 
fendant to pay the amount due with interest and costs calculated p 
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Decree >(ContinH6d), 

tho 28th Pobtuftry 1890, or in default to be foreclosed his right to re- 
deecQ. Upon second appoAl on the 30tb January 1891 it was ^ ordoroa 
and dooroed with ooasont ol the parties that the defendant bo allowed one 
month *8 time to redoom,” and in other respects the appeal was dismissod. 
On the 28tb February 1891 the defendant deposited in Court a sum cal- 
culated so as to include interest up to that date, but subsequently objeot- 
od to pay interest after the 28th February 1890. fleW, by PbtHBRAM, 

C J and BBVBRLBY. J., MacphbRSON, J.. dissenting) that the effect 
of the oonsent decree was to extend the time for redemption to the 
28th February 1891. and that interest should bo allowed to that date. 
RAFIKUNNESSA Bull V. TAUINI CHURN SARKAR. 20 C, 279. 

(8) CoDtainiog order for ascertainment of mesne prohts— See MUNSIF, 21 0. 550. 

(9) Ex-parte— See CiV. PRO. CODE (ACT XIV OF 1882), 21 C. 269. 

(10) Form of— See Hindu Law (Joint Family), 20 C. 328. 

(11) For money, attachment and sale of — See EXECUTION OF DECREE, 20 0. 

111 . 

(12) For rent for former years — See RES JUDICATA. 20 C. 505. 

(13) Instalments, decree payable by — See LIMITATION ACT (XV OF 1877). 21 C. 

642. 

(14) In suit for rent— See ACT VIII OF 1885 (Tsn.vncy, BENGAL), 21 C. 387. 

(15) Not mentioning mesne profits — See RES JUDICATA, 21 C. 252. 

(16) Not satisfied by sale of mortgaged property-See TRANSFER OP PROFER- 

TY ACT (IV OF 1882), 21 0. 26. 

(17) Obtained by fraud— See SALE, 2l G. 605. 

(18) Of Her Majesty in Council— See EXECUTION OP DECREE, 20 C. 105. 

(19) On compromise, Sale on basis of— See SALE, 21 C.383. 

(20) Payable by instalments— See LIMIT.ATION ACT (XV OF 1877), 21 C. 542. 

(21) Payable by instalments— Default inpayment of instalments— Right of decree- 

' holder to waive his right to execute entire decree — ]Vaiver— Limitation Act 

(XV of 1877), sell. II. art. 179. para. 6.— A decree dated the 18th July 
1883, which was made against D and K in terms of a solenamah filed by 
thecn> directed payment by instalments in the month of Choitro (Vilaity 
year) each year, with a proviso that if default was made in the payment 
of any instalment, then, witUout waiting for default in other instalments 
the decree-holder should be at liberty to take out execution and realize the 
whole amount of the Kistbundi with interest. D admittedly paid the 
instalments due from him up to Choitro 1292 (March- April 1885) and a 
portion of that due iu Choitro 1293 (March-April 1886) and K admittedly 
paid those due from him up to Choitro 1293 (March-April 1886), and 
although in the application for execution payments made subsequent to 
these dates were alleged by the decree-holders to have been made, both 
lower Courts found such payments not to have been proved. On the 1st 
September 1890. more than three years after the default made by D in 
Choitro 1293 (March-April 1866) and that made by K in Choitro 1294 
(March- 1887), the decree-holder, applied tnr execution of the whole decree 
with interest after deduction of all instalments alleged by them to have 
been paid. On second appeal before the High Courc it was contended 
that although the application to execute the entice decree was barred, yet, 
as the proviso was for the benefit of the decree-holders, they were compe- 
tent to waive it and claim execution in respect of the instalments that 
fell due within three years bifore the dtte of their application for execu- 
tion. Seli, that this was not the case made out in the Courts below : 
and further, that the proviso could not be said to be waived, as there had 
been no acceptance of payment subsequent to the first default, uor a mere 
abstineoce on the part of the decree-holder from seeking the benefit of the 
proviso, bub, on the coobracy, there htd been an affirmative aot done by 
him showing that he did not waive the benefit of the proviso, but claimed 
to execute the entire decree. BlR NARAIN FANDA v. DABPA Nabain 
FBODHAN, 20 0. 74 

(22) Reversal of, on appeal and restoration of possession — See MesnE FBO- 
FITB, 210.989, 
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Decree — (Concluded). 

(23] Satisfaction of, application to record payment in— See LIMITATION ACT 
(XV OF 1877). 20 C. 696. 

(24; Setting aside sale, Effect of, not executing within six months — See RIGHT 
OP SUIT, 21 C. 255. 

(25) Suit to set aside — See FRAUD, 21 C. 612. 

(26) Suit to set aside — See SALE, 21 C. 605. 

(27) Transfer of application for— See LIMITATION ACT (XV OF 1977), 20 C. 

29. 

(28) Uncertifled adjustment of— See Civ. Pro. Code (Act XIV OF 1882), 

21 C. 437. 

Decree-holder. 

(1) Application by, for rejection of petition of judgment-debtor objecting to sale 

and for conSrmation of sale— See LIMITATION ACT (XV OP 1877), 21 C. 
23. 

(2) Purchase by. without permission to bid— See APPEAL (SECOND APPEAL), 121 

C. 789. 

(3) See Civ. PRO. CODE (ACT XIV OF 1882), 20 C. 673. 

Dedication. 

See M ahOMEDan LAW (Wakf), 20 C. 116. 

Deed. 

(1) Construction of — Construction of deeds releasing future and contingent interest 

-^-Agreement excluding a 2 )ossible question between the parties as to effect of 
vjords in a will under which they took their Three brothers, 

under their father’s will, were entitled, each on attaining full age, to the 
testator's residuary estates in equal shares. When all had attained full 
age, two having been minors at the testator’s death, they effected a 
separation of their interests derived from the will, and executed to one 
another instruments of compromise and partition containing words re* 
lating to possible olaims which they gave up. One of the two younger 
brothers^ afterwards died, having taken, under the will of the other younger 
one, all the estate of the latter, who had died without issue before him. 
The eldest then attempted to raise the question whether, on the one hand, 
the brothers had taken under their father's will absolute interests, or, on 
the other, interests that were divested and went over to a surviving 
brother in the event of death without issue. As to this the Courts below 
differed, but the Appellate Court decided, and on this appeal the decision 
was affirmed, that the above instruments relinquished future demands, 
this claim included, relating to the brothers’ estates under their father’s 

will, Grebnder Chundeb ghose V. Troyluckho Nath Ghosb, 
20 C. 373 (P.c.) = 2l I A. 35=6 Sar. P.C.J. 267 = 17 Ind. Juc.99 

(2) Decision as to genuineness of — See RES JUDICATA, 21 0. 430. 

Defaulting Proprietor. 

See Sale, 2i C. 702. 

Defendants. 

See Partition, 20 c. 285. 

Delegation. 

See Registration act (III of 1877), 20 c, 7i9. 

Delivery Order. 

Bee CONTRACT, 21 C. 173. 

Denial. 

Of title— See LANDLORD AND TENANT, 20 C, lOl. 

Deposit. 

Of rent in Court— See ACT VIII OF 1886 (TENANCY, BENG/U:.), 21 C. 680. 

Depositions. 

In oountet'Oase— See VIDBNCE, 2l C- 392. 
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Deputy Commissioner of Police. ' 

800 ACT IV OP 186G (OALOUTTA POLICE. BENGAL), 20 C. 670. 

Discretion. 

(1) As to amouat ol dower — Sec MAHOMBDAN Law (DOWBR), 21 C. 135. 

(2) KxotoUe of— Soe WITNESS. 20 C. 740. 

(3) Of Court— Seo PARDANASHIN Lady, 21 0. 688 . 

(4) Of Court— See TRANSFER OF PROPERTY ACT (IV OF 1882), 20 C. 360. 

( 6 ) Soe Probate, 21 0. 195. 

(6) Soo Security, 21 0. 832. 

Dismissal. 

(1) Of daughter's claim. Effect of. on rights of reversioner. See LIMITATION 

ACT (XV OF 1877), 21 C. 8. 

(2) Of suit. Effect of— See PRACTICE. 21 C. 661. 

Dispossession. 

See DECLARATORY DECREE, 20 C. 834. 

Dispute. 

(1) See Grim. Pro. Code (act X of 1882), 2i C. 727. 

(2) See RES-.1UDICAT.\. 20 C. 219. 

Disqualification. 

See M.\OISTR.\TE, 20 C. 857. 

Distinct Offences. 

See JOINDER OF CHARGES, 20 C. 413. 

Distress. 

Sec COMPEKS.XTION. 21 C. 979. 

Distribution. 

Sec CIV. PRO. CODE (ACT XIV OF 1882). 20 C. 673 ; 21 C. 809. 

Distributive Share. 

See Limitation act (XV of 1877), 2i C. 157. 

District Judge. 

(1) Order of, as to security — See APPEAL (GENERAL), 20 C. 245. 

(2) Proceedings by, without jutisdiotion — See PENAL CODE (ACT XLV OP 1860)^ 

20 C. 724. 

Documents. 

(1) Affidavit of— See PRACTICE, 20 C. 587. 

(2) Explained by parol— See MORTGAGE (USUFRUCTUARY), 21 0. 882. 
Domicil. 

Person domiciled in Bikanir end of age by law of that State though under 18 — 
See Letters op administration, 21 C. 9ii. 

Duress. 

See Will, 20 C. 16. 

Easement. 

See Crim. Pro. Code (act x op 18B2), 21 C. 727 . 

Ejectment. 

(1) See Act VIII op 1895 (TENANCY, BENGAL). 20 0. 700. 

(2) See LANDLORD AND TENANT, 20 C. lOl. 

Endorsement. 

On exhibits, application for certificate as to — See PbaCTIOB, 21 0 . 476. 

Eadowment. 

See Execution of degree, 20 0. 103. 
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Enhancement. Page 

(1) Of rent, application for—See ACT VIIT OF 1885 (TENANCY, BENGAL), 

21 C. 807. 

(2) Of rent, suit for— See ACT VIII OF 1885 (TENANCY, BENGAL), 21 0. 986, 

(3) Of rent, suit for— See Right OP SOIT, 20 0- 498. 

Enticing. 

Away married woman — See GRIM. Pro. CODE (ACT X OF 1892), 20 0. 483. 

Entries. 

In Collector’s register— See EVIDENCE ACT (I OF 1872), 20 C. 940. 

Equitable Right- 

See Set-off, 20 C. 527- 

Escape. 

From lawful custodij^Penal Code (Act XLVo/ 1660), s. 224.— An ofience was 
committed in 1866. In 1893 a person of the same name as the offender 
was arrested, tried, and acquitted. Whilst under arrest the accused 
escaped from custody. Held, that he was not liable to conviction nnder 
s. 224 of the Penal Code. An escape from custody when such deteotiou ia 
not for an oflence is not punishable under that section, G.^NGA Chaban 
Singh v. queen- Empress, 21 c. 337 ... 856 

Estoppel. 

(1) Caused by reyreseniation on which action has followed — Evidence Act (I of 

187 2), s, 115 — Title, as between rival purchasers, supported-by an estoppel 
affecting the assignee of the person estopped — Nbfice. —The law enacted in 
the Evidence Act, 1872, s. 115, relating to estoppel as a consequence of 
declaration, act, or omission, causing another’s belief and action thereon, 
does not differ from the English Law on that subject of which the 
general priiiciple is stated in Cairncross v. Lorimer, 3 H.L.C., 829. The 
main question in determining whether estoppel has been occasioned is 
whether the representation has caused the person to whom it has been 
made to act on the faith of it. The existence of estoppel does not depend 
on the motive or on the knowledge of the matter, on the pact of the 
person making the representation. It is not essential that the intention 
of the person whose declaration, act, or omission has induced another to 
act, or to abstain from acting, should have beeu under a mistake or 
misapprehension. The word “ intentionally ” seems to have been used in 
s. 115 for the purpose of declaring the law as it hai been stated to be in 
judgments in England. On this point the opinions expressed in the 
judgments in 2 A. 809 and 7 M. 3, R. <0 Disaopr. A widow had held 
benami, for her husband during his life, property as to which he had 
executed a hibanama in her favour. After his death, she mortgaged the 
property, her son represeuting her io the transaction. After her .death, 
in a suit between rival purchasers of part of the property comprised in 
the hibanama, and in the mortgage, the plaintiff derived his title from 
the son, having purchased his inherited share of the estate, while the 
defendants relied on a purchase at a sale in execution of a decree obtain- 
ed by the mortgagee ; Held, that 3 . 115 of the Evidence Act was applic- 
able. The son had represented that the hiha gave a right to his mother 
to mortgage and consequently neither he nor bis representative in 
estate could be allowed to deny the truth of this repcesentatioci, inten- 
tionally made on his part, which also had been acted on by the mort- 
gagee ; and it made no difference that the son had oot had a fraudulent 
intantioD. As a result of tbs estoppel qdou the son, any purchaser of 
the mortgagee’s interest, at a sale regularly carried out, would have 
acquired a valid title to the property, although such purchaser might 
have been fully aware of all the circumstances. SARAT OHUNDER DEY 
V. GOPAL ChuNDBR LaHA. 20 C. 296 (P.C.) = 19 LA. 203“6 Sat. P.0, 

J. 224 — 201 

(2) Purchaser at execution sale — Representative — Mortgage by alleged benamidar 

— Evidence Act (I of 1872), $. 115 — Onus of proof. — E, being in possession 
of the documents of title, mortgaged land to the plaintiff B and his father 
A borrowed money from one R, who obtained a decree against A, and 
purchased the land at the execution sale. In a suit for foreclosure of 
the plaiutifi's mortgage against E, and B. the lower Courts held that A 
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was the true owncri but the lower appellate Court did not decide 
whether the plaintiQ’s mortRago was a valid transaotion : Hcldt on 
sooond appeal, that R acquired the properly adversely to A and ook as 
hie reproEontative and that there was no estoppel against him. Held 
further, that it was not necceeacy to dooido whether the plaintifi's 
mortgago was valid as against A, the plaintiQ not having raised the 
question in the lower Courts, but that assuming the mortgago to be 
valid, the onus did not lie upon R to prove that the mortgage was not 
binding upon A. Bashi ChuNDEU SEN v. ENAYET AuLI, 20 C. 236 ... 

(8) See Variance between pleading and Proof, 20 C. i. 

Evidence. 

(1) As to oxocutiou of will by person near death — Bee WILL, 21 C. 1. 

(2) Collection of, by Magistrate on local inquiry — See TRANSFER, 21 C. 920. 

(3) Hearsay evidence— See EVIDENCE ACT (1 OP 1872), 20 0. 758. 

(4) In oases of disputed boundary — See BOUNDARY, 21 0. 504. 

(5) In cross oases tried together— See CRIMINAL PROCEEDINGS, 20 C. 537. 

(6) Of amount of rent— See RES-JUDICATA, 20 0. 505. 

(7) Parol evidence— See MORTGAGE (USUFRUCTUARY), 21 C. 882. 

(6) Record of— See Maintenance, 20 C. 351. 

(9) Statenunt as complainant while in custody as an accused person — Depositions 

in counter-case — Compelling witness to answer questions — Evidence Act (I 
of 1872), S3. 129, 130, J31, 132. — If a person while in custody as an accused 
gives information to the police as complainant in another case, his state* 
ment as such informant cannot be used as evidence against him on bis 
trial. The depositions of witnesses given in a counter-case may be usedas 
evidence against them on their trial as accused persons, but such deposi* 
tioos could only be evidence against the persons making them. The mere 
subpccoing of a witness or ordoring him to go into the witness-box does not 
compol him to give any particular answer or to answer any particular 
question. The words shall be compelled to give " ins. 132, Evidence 
Act, apply to pressure put upon a witness after be is in the box, and when 
he asks to bo excused from answering a question. The wording of ss. 129, 
130, 131 , 132 and 146, Evidence Act, compared and discussed. MOHEB 
SHEIKH V. QUBEN-EMPRESS, 21 C. 392 

(10) To show with whom contract was made where there is mistake — See CON- 

TRACT, 20 C. 854. 

(11) See PRACTICE, 21 C. 476. 

(12) See Witness. 20 C. 469. 

Evidence Act (I of 1872). 

(1) S. 32, si. b—Stalemenl of deceased relatives — Hearsay evidence — Birth, date 

' ’ Qf^—.'Poz the purpose of the decision of a question of limitation it was 

necessary to prove the date of the plaintiff’s birth. The plaintiff and one 
of his witnesses each spoke to statements made to them by relatives of the 
plaintiff, who were since deceased, relating to the date of the plaintiff’s 
birth. Held that such statements were admissible in evidence under s. 32, 
ol. 5 of the Bvidenoe Aot. RamCHaNDRA DUTT v. JooesWAR NARAIN 
DEO, 20 C. 758 

(2) S. 35 — Entries in Collector's register— Land Registration Act (Bengal Act, 

VII 0 / 1876) — Register of Collector as to Land Repisfrafion.— Entries in 
a register made under fieng. Aot VII of 1676 by the Collector axe 
entries made in an official register kept by a public servant under the 
provisions of a Statute, and certificate copies of such entries are admissible 
in evidence for what they are worth. ShOSHI BhoOSHUN Bosb v. 
GIRISH GBUNDER MITTEB, 20 C. 940 

( 3 ) g, 41— See RES JUDICATA, 20 C. 868. 

(4) 8. 115 — See ESTOPPEL, 20 0. 236, 296. 

(5) Ss. 129, 130. 131, 132 and 148— See EVIDENCE, 21 C. 392. 

(6) 8. 137— Bee WITNESS, 21 C. 401. 
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Examination. 

Of acousea— See GRIM. PRO. CODE (ACT X OP 1882), 21 G. 642. 

Excess Lands. 

(1) Agreement to pay adaitional rent for — See ACT VIII OF 1885 (TENANCY, 

Bengal), 20 C. 903. 

(2) Assessment of, with'rent— See ACT VIII OF 1885 (TENANCY, BENGAL), 20 

C. 579. 

Execution Creditor. 

Suit by, for declaracioa that property is liable to be sold in execution of decree 
—See benami Purchase, 2i c. 519. 

Execution of Decree. 

(1) Attachment of decree for money— Sale of decree for money— Suits in iotma, 

pauperis— Couri fees recoverable by Government — Civ. Pro. Code [Act XIV 
of 1882), ss. 273, 284, 411. — Where a plaintiS suing in forma pauperis 
obtained a decree for money, and the Collector, iu pursuance of an order 
made in his favour at the time when such decree was passed, attached it 
under s. 273 of the Code of Civil Procedure, and subsequently sold the 
same under s. 284 : held, upon the application of the dccres-holder for 
execution of his decree, that the provisions of s. 273 did not contemplate 
the sale of a decree for money, but they showed in what manner the 
attachment of decrees should be made available on behalf of the attaching 
person. Scmble. — The provisions of s. 411 of the Code of Civil Procedure 
do not justify the Court iu selling a decree upon the application of the 
Collector, inasmuch as that section provides that persons who have been 
successful as paupers shall, so far as the subject-matter of their success is 
concerned, be liable to satisfy, out of what they recover, the amount of 
the fees which have been for a time, pending the decision of their suit, 
remitted to them. JOTINDRO NATH CHOWDHURY v. Dw.vrkA NATH 
DEY. 20C. Ill 

(2) Civ- Pro. Code {Act XIV of 1882), s. 257 (a) — Agreement sanctioned by Court 

executing decree — Enforcement of agreement in execution.— An agreement 
which has received the sanction of the Court of execution under s. 257 (a) 
of the Civ. Pro. Code, that money due under it should be realised as in 
execution of decree rather than by recourse to a separate suit, may be 
enforced in execution, the Court which would try the regular suit brought 
upon such an agreement being the same Court which would execute the 
decree to enforce its own terms. THAKOOR DYAL SiNGH v. SabJU 
PERSH.XD MISSER, 20 C. 22 

(3) Urohjcnf, decree obtained by, on behalf of muth— Endowment, representation 

of — Succession Certificate Act (VII of 1399), s- 4. — A decree in favour of a 
deceased mobunt for costs incurred in proceedings carried on by hico on 
behalf of the muth may bo executed by the successor and representative of 
the mohunt without probate, certificate, or letters of administration being 
obtained. JOGENDRONATH BH4RATI v. Ram CHUNDER BHARATI, 20 

C. 103 

(4) Notice of execution— Civ. Pro. Code {Act XIV of 1882), s- Effect of omis- 

sion to give notice of execution — Auction-purchaser. — Where in execution 
of a decree, for the execution of which a notice to the judgment-debtor was 
necessary under s. 248 of the Civ. Pro. Code, certain moveable 
was attached and sold without any such nosioe having beenigiven fleta, 
that the proceedings in execution were void and of no effect, and it made 
no difference that the auction-purchaser was a third patty arid not the 
decree-holder. Sahdea PaNDEY v. Ghasiram GYAWAL, 21 C. 19 ... 

5) Of Ber Majesty in Council — Transfer of decree for execution — 

jurisdiction— Civ- Pro. Code (Act XIV o/ 1892), ss. 610, 649, 223. ^The 
effect of ss. 610 and 649 of the Civ. Pro. Code is that the Court which 
formerly had, but now no longer has, territorial jurisdiction ought, ”hen 
the decree is sent to it, to exercise by its own motion, or when applied for, 
the provisions of a. 223 of the Civ. Pro. Code, and transfer 
execution to the Court which has territorial jurisdiction. GIRINDRO 
Chdnder Royv. Jarawa Kumari, 20 C. 105 
(6) Of mortgage decree against the estate of a deceased judgment-debtor, tnemb^ 

of a joint family under Mitakshara lato— Survivorship— Hindu Law. on 

an application for the execution of a mortgage decree the following order 
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Execution of Decree— (Conc^u^Iad). 

was made Id this case the sale was stayed awaiting the disposal of the 
regular suit. It being not necessary to keep the case pending, it is ordered 
that, attaohmoot being allowed to stand, the case be struck off for the 
present.” The judgment-debtor, the father of a joint Hindu family 
Bubjoot to the Mitakshara law, having died, a fresh application for 
execution was subsequently made against bis estate. The heirs of the 
judgment-debtor objected to the applioation, on tbe ground that the decree 
having been passed against their father alone, it could not be executed 
against the joint family estate, now theirs by operation of Mitakshara law. 
ifeld, that, inasmuch as there was an attachment subsisting at tbe time 
of the application, the estate of the judgment-debtor under attaohment at 
the time of his death was liable after bis death, even though it bad passed 
to the surviving members of tbe joint Mitakshara family. BBNI Pershad 
v. PARB.\TI KOER, 20 C. 095 

(7) Pending appeal of decree set aside on appeal— Restitution of rights by motion 

where the appellate decree does not mention restitution — Civ. Pro, Code 
{Act XIV o/’1802),s. 583. — Where a decree made by a Court of first instance 
is executed pending an appeal, and on appeal such decree is eet aside, the 
appellant is entitled by motion to obtain restitution, even though the 
decree of the Court of appeal, is silent as*to such restitution, A, the 
owner of a 15 annas odd pie share of certain indigo land, brought a suit 
for partition against his oo-sbarer B, the owner of the rest of tbe land, 
and obtained a decree, from which B appealed. A without waiting for 
tbe disposal of the appeal, executed bis decree and obtained possession of 
his share, settling it with tenants. Tbe decree was subsequently set aside 
on B’s appeal, but no order as to restitution was made in it : Held, on 
motion by B, that he was entitled to be put into the same position as 
before tbe partition was made (i.e.. joint possession with A) and to remove 
any tenants who refused to vacate. ROHNI SiNGH v. HODDING, 21 
C. 340 

(8) Property outside jurisdiction of Court — Jurisdiction — Mortgage decree-^ 

Attachment, Absence of, on sale of uiorigagcd properly — Civ. Pro. Code, 
1882. ss. 19, 223. — A Court that has jurisdiction to pass a decree for the sale 
of property comprised in a mortgage has also power to carry out its decree 
by selling the property, even though a portion of the property be situate 
outside the local limits of its jurisdiction. Tbe omission to cause an 
attachment to be made in execution of a decree for the realization of a 
mortgage-debt does not aSect tbe validity of a sale of tbe mortgaged 
property in execution of such decree. TIKCOWRI DbBYA v. Shib 
CHANDRA PAIi CHOWDHURY, 21 0. 639 

(9) Under s- 260, Ctu. Pro. Code (Act XIV of 1882)— Refusal of execution where 

• opportunity to obey the decree had not been afforded by the decree-holders — 

Effect 0 / SMch refusal — order for execution — Res judicata — 
Declaratory decree.— A.n order of a Court dismissed a petition for execution 
under s. 260 of the Civ. Pro. Code because the petitioning decree- 
holders bad not then aSorded to the judgment-debtor an opportunity of 
obeying the decree, which directed him to do specific acts. Held (1), that 
another application made after such opportunity had been afiorded to 
him, was not barred as having been matter of prior adjudication within 
6. 13 of the Oiv. Pro. Code ; (2) that the decree wbiob also declared rights 
on the part of tbe decree-holders against him was not incapable of being 
executed under s. 260, on tbe objection that it was only declaratory. 
KIBHORB BDN MOHUNT V. DWARKANATH ADHIKARI, 21 C. 784 (P.C.) 
= 21 I.A. 89 = 6 Bar. P.C.J. 429 

(10) flee ACT VIII OP 1885 (TENANCY, BENGAL), 21 0. 387. 

(11) See Arrest, 20 o. B74, 

(12) See CIV. PRO. CODE (ACT XIV OP 1882), 20 0. 260, 370 ; 21 C. 818, 940, 

(13) See LIMITATION ACT (XV OP 1877), 20 C. 29, 255, 388, 651, 696, 714, 765 

21 0- 612- 

(14) See Mesne Profits, 21 0. 969. 

(15) See Sale, 21 C. 200. 

Execution of Will. 

Proof of— See WILL, 21 C. 279. 
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Execution Proceedings. Paqb 

(1) See Act VIIT of 1885 (TENANCY, BENGAL), 21 0. 387. 

(2) See HINDU Law (Joint family), 20 C. 453. 

Execution Sale. 

See Estoppel, 20 C. 236. 

Executor. 

(1) See ACT IT OF 1874 (ADMINISTRATOE-GENERAL). 21 C. 732. 

(2) See Probate. 21 G. 195. 

Exhibits. 

Marked for identification afterwards endorsed as “ admitted on^both sides— ” 

See Practice. 21 C. 476. 

Ex parte Decree. 

See CIV. Pro, Code (ACT XIV OF 1882), 21 C. 269. 


Fact. 

(1) Inferences of.— See BURDEN OP PROOF, 20 0. 847. 

(2) Powers of High Court to go into case on— See REVISION, 21 C. 931. 

False Evidence. 

(1) See GRIM. PRO. CODE (ACT X OF 1882,, 20 C. 349. 

(2) See PENAL CODE (ACT XLV OF 1860), 20 C. 724. 

(3) See Registration act (III of 1877), 20 C. 719. 

Final Decree. 

See ACT VIII OP 1885 (TENANCY, BENGAL), 21 C. 387. 

Findings of Fact. 

(1) See APPEAL (Second Appeal>. 20 C. 93. 

(2) See APPEAL TO PRIVY COUNCIL, 21 C. 523. 

Fine. 

(1) Lew of— Realizations of fine after death of ^person fined— Moveable prop^ty 

^Immoveable property— Penal Code {Act XLV o/ 1860) s. 70 Cntn, Pro, 
Code, Act XXV 0 / 1861. s. 6— Cnm. Pro. Code, Act X of 1982, $. 386.— 
Where a person was fined under the Penal Code and died before the fine 
was paid, and the Magistrate ordered the fine to be realized by sale of his 
joint moveable property, and that being found insufficient to cover the 
fine, his immoveable property was also attached under the order. Held, 
that the liability of the immoveable property of the deceased oould not 
be enforced by distress. ' S. 386 of the Grim. Pro. Code, is not apphoable 
to such a case. THE QUBEN-EUPBESS v. SITANATH MITRA, 20 

0. 478. 

(2) See Appeal (Criminal), 20 C. 687. 

(3) See JURISDICTION, 21 C, 463. 

Fishery. 

Riqht of —Jalkar— Immoveable property— General Clauses Consolidation Act 
(I of 1863), s. B— Transfer of Property Act (IV of 1882), s.lOS.— A jalkar, 
or right of fishery » as beiog a benefit arislog out of land covered by water* 
comes within the definition of "immoveable property” set out m the 
General Clauses Act (I of 1868), and is therefore immoveable P«»P6«y 
under s. 106 of the Transfer of Property Act (IV of 1882). 

Bysack v. NURUMUDDIN alias NOOR MahaUAD MUNDUL. 20 C. 440. 

Forfeit. 

See Companies act (VI of 1882) , 20 C. 676. 

Forfeiture. 

(1) See ACT VIII OF 1885 (TENANCY, BENGAL), 20 C. 590. 

(2) See Landlord and Tenant, 20 C. lOi. 

(3) See Lease, 20 C. 273. 

(4) See Will, 20 G. 15. 
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Forced Documents. 

See JOINDQR OF OHarogs, 20 C. 413. 


France. 

Law of— Seo COURT PEES ACT (VII OF 1870), 20 C. 575. 

Fraud. 

(1) Suit in Recorder’s Court to set aside for fraud decree obtained in Small Cause 

Court— Perjury.— A. 'plaintiBvihoohekraea another with fraud must him- 
self prove the fraud, and he is not relieved from this obligation because 
the defendant has himself told an untrue story. Where a decree has been 
obtained by a fraud practised on another, by which that other has been 
prevented from placing his ease before the tribunal which was called upon 
to adjudicate upon it in the way most to his advantage, the decree is not 
binding upon him and may bo set aside in a separate suit, and not only by 
an application made in the suit in which the decree was passed to the 
Oourt by which it was passed. But it is not the law that because a Pfif* 
son against whom a decree has been passed alleges that it is wrong and 
that it was obtained by perjury committed by or at the instance of the 
other side (which is fraud of the worst description) that he can obtain a 
rehearing of the questions in dispute in a fresh suit, by merely changing 
the form in which he places it before the Court, and alleging in his plaint 
that the first decree was obtained by the perjury of the person in whose 
favour it was given. In this case a suit brought in the Court of the Kewrd- 
er of Rangoon to set aside a decree of the Court of Small Causes at Ban- 
coon on the ground that it had been obtained by fraud was held under 
the circumstances of the case to be not maintainable. MaHOMED 
GOLAB V. Mahomed Sulliman, 2i C. 6I2 

(2) See Limitation. 20 C. 425. 

(3) See Sale. 21 C. 605. 

Fresh Suit. 

See W’lTHDRAWAL OF SUIT, 21 C. 265. 

Further Enquiry. 

(1) See Cbiu. PRO. CODE (ACT X OP 1982). 20 C. 729. 

(2> See SESSIONS JUDGE, 20 C. 633. 

Gift Over. 

Sea Hindu Law (Wild), 20 C. 906. 


Qomasta. 

See INSOLVENCY, 20 0. 771. 

Goods. _ 

(1) Deliverable monthly— See CONTRACT, 21 C. 173. 

(2) Or Commodities, Workmanship of — See INSOLVENT ACT, 11 AND 12 VIC., 

' Cap. 2], 210. lOie. 

Government. 

Court fees racovotable by —Bee EXECUTION OF DECREE, 20 C. 111. 

OroundSi 

(1) For annulling sale not taken on appeal to Commissioner— See SALE, 91 C. 844. 

(2) For proceeding, record of — See GRIM. PRO. CODE (ACT X OP 1882), 20 C, 

513, 520. 

(3) Pot transfer of case — See TRANSFER, 21 0. 920. 

( 1 ) Application by, to execute decree — See Limitation Act (XV OP 1877), 20 C, 
714. 

(21 Appointment of ffuardian - Infant residing out of the juriadiawn of the 
Court— LetUrs Patent. High Court, cl. 17— Guardian and Wards' Act 
(VIII of 1890), ss. 4, 7. 9— Testamentary guardians— Jurisdiction of High 
Oourf.— Case in which the Court refused, on a summary proceeding 
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Guardian — {Concluded). 

under cl. 17 of the Cbirter, to appoint a guardian of the person and pro- 
perty of an infant \«ho was not a European British subject, and 
who was living outside the limits of the ordinary Original Civil Jurisdic- 
tion of the Court, there being testamentary guardians in existence, and 
DO application for suit filed to remove them. On these two last grounds 
the Court also refused to appoint a guardian of the infant’s property under 
Act VIII of 1890. In the imtter of SRISH CHUNDBR 3INGH, 21 C. 206 ... 

(3) Of minor son— See RIGHT OF SUIT, 20 C. 498. 

Hakh Jethansi. 

Custom of— See HINDU LAW (Partition), 20 G. 45. 

High Court. 

(1) Jurisdiction of— See GUARDIAN, 21 C. 206. 

(2) On second appeal— See WITNESS. 20 C. 740. 

(3) Power of— See GRIM. PRO. CODE (ACT X OP 1882), 20 G. 349. 

(4) Power of— See REVISION, 21 C. 931. 

(6) Practice of, in revision— See CrIM. PRO. CODE (ACT X OF 1882), 21 C. 827. 
Hindu Law. 

1. — GENERAL. 

2. — ADOPTION. 

3. — ALIENATION. 

4. — CUSTOM. 

5. — debts. 

6. — Gift. 

7. — Inheritance. 

8. — Joint Family. 

9. — Maintenance. 

10. — Partition. 

11. — Reversioners. 

12. — 8TRIDHAN. 

13. — Succession. 

14. — Widow. 

15. — WILL. 

—1. — General. 

See interest, 21 C. 840. 

-2. — Adoption. 

See IilMITATION ACT (IX OF 1871), 20 0. 487. 

3. — Alienation. 

(1) Ancestral property — Alienation of— See HINDU LAW (JOINT Family), 

20 C. 328. 

(2) Hindu widow, alienation by — See HINDU LAW (WIDOW), 21 0. 190. 

4.— Custom. 

(1) Lato governing family adopting the Hindu religion.— \xi the absence of any 

custom to the contrary, or of any satisfactory evidence to show what form 
of Hindu law they have adopted, the members of a family who have 
adopted the Hindu religion are governed by the school of Hindu law in 
force in the locality where they reside. R.au DAS v. CHANDBA DASSIA, 
20 C. 409 

(2) See HINDU LAW (PARTITION), 20 C. 45. 

5. — Debts. 

(1) Barred by limitation— See HINDU Law (WIDOW), 21 C. 190. 

(2) Incurred by agent of joint family — See HINDU LAW (JOINT F/UMILY), 

20 C. 453. 

(3) Of manager of joint Hindu family— See LIMITATION ACT (XV OF 1877), 20 

0.18. 
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Hindu Law— 6.— Qift. 

Gift xoilhout delv)6rp of possession— ‘Transfer of possession — Sale— Transfer of 
Prof^ty Aol (IV of 1882), ss. 1J3, 129 —rfunioveable projssrfy — Acceptance 
excputod a deed of gift of certain property ib favour of tho 
plaintiff in 1877 before tho Transfer of Property Aot was passed, and the 
deed was duly registered. In 1881 P sold certain portions of tho same 
property to the defendants, and gave possession to them of such portions. 
P died six years after the exeoution of the deed of gift, and after his death 
some of the title deeds of the property covered by the deed .of gift came 
into possession of the plaintiff. Both the lower Courts found that there 
had been no dclivnry of possession given by the donor nor acceptance by 
the donee. In a suit brought five years after the death of P for possession | 
of the property the subject of tho alleged gift, held, that mere registration 
was not sufficient to make the gift complete, according to the Hindu Law, 
under which some possession or aoceptaoce by the donee was necessary ; 
there being neither possession nor acooptance, the suit should be dismis- 
sed. Lakshimoni DASI V. Nittyananda Dey, 20 C. 46J 

7.’-lnherltance. 

See PROBATE, 21 C. 697. 

8. — Joint Family. 

(1) Jlilakshara — Debts incurred by agent of Joint family — Sale of joint family 

property in execution of decree— Suit and decree against manajing members 
of a joint family busviess— Effect of sale againstother members, though not 
parties to decree —Execution proceedings, setting aside of, — The plaintifls, 
who were the members of a joint Hindu family, sought to recover a share 
in certain properties on the allegation that they were joint family proper- 
ties, but wrongfully sold in execution of a decree upon a bond executed 
by their paternal uncles L and S and one B.S. The family was a trading 
family and carried on a money-lending business under the supervision of 
L and S. One Z M bad dealings with L and S, and in the course of such 
dealings ho deposited a certain sum of money with them for which the 
above bond was executed, in which oertain properties belongiog to the 
family were pledged as security. Subsequently Z M sued on this bond, 
obtained a decree and put up the properties for sale, which were purch.as- 
ed by some of the defendants, who dispossessed the plaintiffs. The share ' 
of the properties advertised for sale, certified in the sale certificates 
granted lo the defendants to have passed to them, was the share of the 
whole family in the properties sold, but it was described as the right, 
title and interest of L and S, the persons sued, held, that L and B,’ 
though not the managers of the family, were yet its aepredited agents in 
the management of the money-lending business, and as such bad the 
authority of the other members to pledge the family properties for a joint 
debt contracted in the ordinary course of that business Held also, that 
the sale having been under a decree in respect of. a joint debt of the 
family, the whole interest of the family in the properties in dispute passed 
at the sale, although L and S only out of the members of the family were 
sued. Held, further, that in execution proceedings the Courts will look at 
the substance of the transaction and will not be disposed to set aside an 
exeoution upon mere technical grounds when they find it is substantially 
right. SHEO Persh.vd Binoh V. Sahbb Lal, Ra.ikum.vr L-al V. 
SaheB LAli, 20 C. 453 

(2) Mitakshara law — Ancestral property, alienation of— Sttif by mortgagee 

against father and minor son for sale of ancestral property — Antecedent 
debt— Interest, rate of —Penalty— Form of decree.—In the case of a Mitak- 
shAFA family consisting of a father and minor sons where the father hypothe- 
oates ancestral property, there being no proved necessity, but on the 
other hand no proof of immoral or illegal purposes, and no proof that the 
lender made any enquiry as to the purpose, the debt itself ie an antece- 
dent debt within the rulings of the Privy Council and the mortgagee is 
entitled in a suit against father and sons to a decree directing the debt to 
be raised out of the whole ancestral estate inclusive of the mortgaged pro- > 
perty. Debts incurred in transactions, the character of which is no more ,, 
than imprudent or unconsoientiously imprudent, or unreasonable, are . 
debts to whioh a pious duty attaches under the Mitakshara Law. SembJe 
— That ‘antecedent debt’ in the meaning of the Pull Bench means, with. 
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regard to the mortgage, **debt aotecedent to the transaotion,'’ and in the 

case of a procoediog by suit 'debt antecedent to the suit.’ KHA-LUjUL 

RAHMAN V. GOBIND PERSHAD, 20 C. 328 223 

# 

(3) 800 Execution of^Decrbe, 20 0. 895. 

(4) See limitation Act (Act XV of 1877), 20 C. 13. 

-9. — /Maintenance. 

Daughter, right of, to maintenance after marriage — See HINDU Law (WILL), 

21 C. 683. 


10. — Partition. 

(1) Among shareholders in seviindctri villages — Construction of agreement — 

(lusZow.— On a dispute among proprietors of shares in zemindari villages 
as to the respeotive amounts of the holdings till then undivided, to which 
they were entitled, a compromise made by their common ancestor’s five 
sons, of whom the plaintiffs father was the eldest, had been filed in 
proceedings prior to this suit. This was construed to have assigned to 
the plaintiS’s father an additional share, according to a custom recorded 
in the khcwaf at settlement, in virtue of which the eldest brother was 
entitled to a share greater than that allotted to the others — a right term- 
ed “ hakhjetharnsi.” MANIK CHAND v. DlRA LAL, 20 0. 45 (P.C.) = 6 
Sar. P.C.J. 235 = Rafiqu6 and Jackson’s P.C. No. 127 

(2) Bengal School of Law— Partition of one item of joint Jamily property by 

outside shareholder —Wido7v's share on such partition. ■-The right of a 
widow (a member of a joint Hindu family) to a share in -lieu of maintenanoe 
only arises when there is a partition of the joint family estate in the 
sense that it ceases to exist as a joint estate. Henoe upon a partition 
enforced by a stranger in respect of property which forms merely one item 
of the joint estate, the widow is not entitled to such share, if notwith- 
standing such division, the main estate remains undivided. Beld, upon 
the facts of this case, that the widow was not entitled to suob share. 
BARAHI DEBI V. DEBKAMINI DEBI, 20 C. 682 

(3) Costs of, charged on shares in partition suit — See COSTS, 21 C. 904. 

(4) Mortgage by one owner of undivided share of estate— Rights of mortgagee on 

partition where the undivided shards allotted to a sharer other than tfw 
mortgagor.— Where A mortgaged to the plaintiff his undivided share in 
certain land which he held jointly with B. and subsequently to the mort- 
gage, by a decree in a partition suit to which the plaintifi was not a party, 
the mortgaged property was allotted to B, other property iu substitution 
being allotted to A. Beld in a suit against B and the representative of A, 
to recover the sum due on the mortgage by sale of the mortgaged property , 
that the plaintiff could not proceed against the mortgaged property which 
had been allotted in substitution to A, his mortgagor. HEM CHUNDBB 
GHOSE V. THAKO MONI DEBI, 20 C. 5331 

(5) Suit for, and for eKolu^ion from joint property —See RELINQUISHMENT, 

20 0. 385. 

(G) Suit for. and stamp in— See COSTS, 20 C. 762. 

1 1.— Reversioners. 

(1) Daughter’s claim, effect of dismissal of on rights of reversioner— Sea LIMI- 

TATION ACT (XV OP 1877), 21 C. 8. 

(2) Suit by— See RES Judicata, 20 C. 906. 

12. — Stri dhan. 

Mithila Law —Sticcessio?t.— The husband’s sister’s sons are preferential heirs to 
the husband’s paternal great-grandfather’s great-grandsons in the succes- 
sion to stridhan property. MOHUN PERSHAD NarAIN SINGH V. KJS- 
HEN KISHORE NABAIN SINGH, 21 C. 344 


32 


460' 


362- 


860 - 


13. — Succession. 

(1) In male line— See HINDU Law (WILL), 20 C. 906. 

(2) To property of degraded and outcaste woman— SeegPROBATB, 21 C. 697. 

(3) See HINDU LAW (STRIDHAN), 21 0. 344. 
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fllodu Law — 14.— Widow, 

(1) 6j/ Hindu tvidoio-^Lcgal necessUp—Pilgrimage never carried oul 
— barred by liwiiaiion.— The p^ymeot by a Hindu widow of her bus- 
band’a debts, though barred by limitAtioo, is a pious duty for the per* 
fortnanoe of which a Hindu widow may alienate her property. In the 
case of an alienation by a Hindu widow of her husband’s property on the 
ground of legal neoessity, the alienee is suffioieotly protected if he satis* 
fies himself by bona fide inquiries of the existence of such neoessity, 
although he may be in fact mistaken. He has not to see to the application 
of the money. UDAI Ohundbr OHUCKERBUTTY y. ASBUTOBH DAB 
MOZUMDAR, 21 C. 190 

(2) As representing estate of deceased zemindar or guardian of bis minor son 

—See Right of Suit, 20 0. 498. 

(3) Former suit by— See RES JUDICATA, 20 C. 906. 

(4) Hindu widow’ & estate— Her right to dispose of accuntulated income not made 

part of the inheritance— Jntention of the widow in regard to it . — The 
executor of the will of a Hindu testator made over to the widow of the 
latter an aggregate sum consisting of accumulations of income accrued 
during eight years from her husband's death, undisposed of by bis will. 
The money was not received by her as a capitalized part of tbe inheritance, 
but as income that had been accumulated during her tenure of her widow’s 
estate. The widow did not act showing an intention ou her part to make 
this sum of money, tbe greater part of which she i^ves^cd in Government 
securities, part of the family inheritance for the benefit of the heirs. 
After the lapse of about twenty years she disposed of it as her own. Held, 
that the money so invested by tbe widow belonged to her as income deri- 
ved from her widow’s estate, and was subject to her disposition. SAODA* 
MINI Dasi V. The administrator*GenEr.\l op Bengal, 20 0. 433 
(P.C.)=20I,A. 12 = 6 Sar. P. C. J. 272 = 17 Ind, Jur, 223 

(6) Representing minor son, decree against — See MINOR, 20 0. ll* 

(6) Share on Partition —Sec HINDU Law (PARTITION), 20 0. 692, 


IS— Will. 


(1) Construction of —Life estate — Q if I over — Male line, succession in — Malik— 
Putra poutrade krama. — Case of the construction of a will and codicil, 
dated in 1865 and 1868 respectively, in which it was held that one Lolit 
took a life-estate only, and that a gift' over on failure of male issue of 
Lolit at any remote time, was bad. The word malik is consistent with a 
life-estate ; and may well be applied to a person who owns an estate for 
life as well as to tbe absolute owner. Ordinarily, without other expres- 
sions indicating in wbat sense the word is used, it implies absolute owner- 
ship- The v/otde putra poutrade krama have always bean understood as 
words of general inheritanoe and, in the absence of a contrary intention 
being shown, would convey an absolute estate. But in construing both 
the word maUA; and the words pufrA pufradc krama, tbe expressions in 
the whole will must be taken together without any one being ioeisted upon 
to tbe exclusion of others Held in this case, notwithstanding tbe words 
malik and putraputrade krama, that there being expressions excluding the 
Bucoession of females and conferring the suocession to male heirs, and tbe 
gift over referring to tbe failure of mate issue at any remote time, and not 
to the event of Lolit’s death without leaving male issue, and there being 
also expressions indicating an intention not to grant an absolute alienable 
estate, the will should be construed as giving to Lolit only a life-estate. 
CHUKKON Lad Roy v. Lolit Mohan Roy, 20 C. 906 

>(2) Construction of Will — Right of daughter to mainfenatice after her marriage 
—Married daughters in good circumstances — Trust for maintenance — 
Costs . — A Hindu testator, after making the Administrator-General 
of Bengal executor and trustee of his will, and giving his daughter 
an annuity of Rs. 5 a mouth for her life, provided for tbe payment 
to G. C. B., whom he constituted the guardian of bis daughter and 
of bis only eon during their minority, of the sumofRs. 225** monthly 
and every month for the maintenance and education of my said son and 
the support of my said daughter and suoh other persons as live in my 
house and are supported at my expense,” and farther provided that all 
"the residue of my estate, moveable and immoveable, with aUaconmula- 
tione and additions,” ehonld be conveyed to his son on his attaining 
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majority, “subject nevertheless to the trust of maintaining my said 
daughter.” The daughter had married a man of means and did not need 
any maintenance : Held, in a suit by the daughter for a construction of 
the vrill and for a specific sum to be set apart for her maintenance, that the 
plaintiff was not entitled to anything by way of a separate allowance for 
maintenance ; she was only entitled under the will (apart from her annuity 
of Bs. 5 a month) to be provided for in case she were otherwise unprovided 
for. Where the construction of a will was not so difficult as to have 
required the assistance of the Court, it was held to be not a case where 
the estate should bear the costs. The suit was therefore dismissed with 
costs. NAR.WANI DASI V. ADMINISTRATOR-GENERAL OF BENGAL, 

21 C. 683 ... 1086 

(3) See Deed, 20 C. 373. 

Honorary Magistrate. 

See Bench of Magistrates, 20 C. 870. 

4 

Horticultural Purposes. 

Occupancy for-See ACT VIU OF 1885 (TENANCY, BENGAL), 21 C. 129, 

Illegitimacy. 

See Mahomedan Law (acknowledgment), 21 C. 666. 

Immoral Custom. 

See Mahomedan Law (custom), 21 C. 149. 

Immoveable Property. * 

(1) See FINE, 20 C. 473. 

(2) See Fishery, 20 C. 446. 

(3) See Hindu Law (Gift), 20 C. 464. 

(4) See Limitation act (XV op 1877), 20 C. 79. 

Imprisonment. 

See Compensation, 2i c. 979. 

Inadequacy of Price. 

See SALE, 20 C- 599. 

Incumbrance. 

(1) By defaulting tenant, effect of sale for arrears of Road Cess on-^See ACT' 

VIII of 1885 (Tenancy, Bengal), 2i C. 722. 

(2) Created by putnidar other than defaulter— See SALE, 21 C. 702. 

Indigo Planter. 

See insolvent ACT (11 AND 12 ViC., CAP. 21), 21 C. 1018. 

Infant. 

Residing out of jurisdiction of the Court — See GUARDIAN, 21 C. 206. 

Information. 

Of ofience. omission bo give, to police— See CRIM, PRO. CODE (ACT XOP 1882)', 

20 C. 310. 

Informer. 

See ACCOMPLICE. 21 C. 328. 

Injunction. 

Bee Declaratory decree. 20 C. 834. 

Insolvency. 

(IJ Jurisdictior.^Goviasta-’Trader beyond jurisdiction carrying on business by 
gomasta toithinjjirisdiction^^' Departure” — ** Intent” — Insolvent ct ( 
and 12 Vic., cap. 211, s. 9.— D, resident in Azimgunge, earned onsbusiness 
as a banker and money-lender in (amongst other place) Calcutta through 
bis gomasta P, who carried on the business on the second ^ 

business premises, having his residence on the third storey, the . 

the premises belopging to D. D having gone away on 

Calcutta business became involved, and on the 6th February ® 

payment and retired to the third storey, but was accessible to all creditors 
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either in the ofQoe whore business was usually oarried on, or in the private 
room on the third storey. Upon such stoppage of payment telegrams wore 
sent to D, who hurried back to Calcutta and reached it on 11th February, 
and took up bis quarters in tbo same premises, and subsequently bad 
stweral mcetiugs with his creditors : Held, that such stoppage of payment 
was not an aot of insolvency within the meaning of the Insolvent Act, and 
that the retirement of P to his rooms on the third storey was not a depar- 
ture with the intention to defeat and delay the creditors of D. Held 
further, that a departure such as is made an act of insolvency by s. 9 of 
the Act is a departure by the debtor personally, and cannot be committed 
by any other person on his behalf. Such departure must be4iis departure, 
and the intent to depart must be proved to be his intent, Moreover a 
mao cannot commit and act of insolvency by an act of his agent which he 
has not authorised, and of which act ho bad no cognizance. Per PiQOT, -T.— 
Under the circumstances DO special powers or position ought to be attri- 
buted to P, who was merely Q^n ordinary managing gomasta. Jn re 
DHUNPUT SlNOH. 20 C. 771 

(2) See ARREST, 20 C. 874. 

Insolvent Act {II and 12 Vic., Cap. 21). 

(1) S. 5 — Jurisdiction— Re&xdtncy — Insolvency- — There is nothing to show that 

the residence contemplated by s. 5 of the Insolvent Aot must necessarily 
be a permanent residence ; the object of that section being to extend the 
beoefit of the Act to those who could be said to be bona fide residents, for 
the time being, within tbe jurisdiction of the Court at the time they &led 
their petitions. In the matter of DE MOMBT, 21 C. 634 

(2) S. 9~See INSOLVENCY. 20 C. 771. 

(3) S. 60 — Trader— Indigo Planter— Statute 12 and 12 Vic., c. 106, $. 65 — Work- 

minship of goods or commodities. — An indigo planter is a “ trader ” within 
the meaning of s. 60 of tbe Insolvent Act. In the matter of DB MOMBT, 
21 C. 1018 

Instalment Bond. 

See Civ. PRO. CODE (ACT XIV of 1882), 20 C. 32. 

Instalments. 

See Decree, 20 C. 74. 

Interest. 

(1) Act (XXXII of 1839) — Interest on mortgage money — Transfer of Property Act 

[IW-of 1882), s. SS— Charge on mortgaged property — Interest where none is 
stipulated for of ter dxic date of mortgage.— The Court has power under 
the Interest Aot (XXXII of 1839) to give interest on mortgage money, as 
it is money payable at a certain time, and under a written instrument ; 
and the terms of s. 88 of tbe Transfer of Property Act make such interest 
recoverable or payable out of the mortgaged property. The interest on 
tbe mortgage is not necessarily only tbe interest which tbe parties stipul- 
ated by tbe mortgage deed should be paid, but would also include interest 
which under tbe law is payable, 'e.g., interest after tbe due date of the 
mortgage, whero there is no stipulation for interest after the due date. 
BIKRAMJIT TEWARI v. DDRGA DYAL TEWARI, 21 C. 274 

(2) Rule of Damdupat— Hindu law — Usury — Account directed by decree in7iu5rf- 

gage suit between Hindus— Interest for periods ‘before, during, and after 
the six months allowed by decree for redemption.— V^hoto a mortgage 
decree, in a suit between Hindus, directed an account to be taken of 
what was due to tbe plaintiff for principal and interest, the latter to be 
computed at tbe contract rate for six mouths provided for redemption on 
payment of tbe amount due within the six months and directed in case 
of default of payment that interest due be added to the principal sum, 
interest thereafter to be computed on the aggregate amount at 6 per 
cent. : Seld that in taking tbe account the rule of Damdupat was rightly 
applied to tbe interest aooruing on tbe mortgage debt both previous to 
and during tbe six months allowed for redemption, notwithstanding 
the form of the decree ; and that tbo same rule was applicable to 
tbe interest accruing after the period of six months had elapsed. 
When tbe rule of Damdupat has once been applied in any account, 
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directed to be taken by the Court, and interest equal in amount to the 
principal sum has been allowed in the account, the application ot sudh 
rule has the effect of preveni.ing the allowance of any further interest, 
not only for the period of six months allowed for redemption, but also 
subsequently without limitation of time. Ra&I KanYE Audikabi v. 
Cally Churn Dey, 21 C. 840 

(3) See Decree. 20 C. 279. 

(4) See Hindu Law (Joint Family), 20 C. 328. 

(5) See MORTGAGE (REDEMPTION), 21 C. 366. 

(6) See Practice, 21 C. 566. 

(7) See Probate, 20 C. 37 ; 21 C. 697. 

(8) See Transfer of Property act (IV op 1882), 20 C. 360. 
Investigation, 

See Grim. Pro. Code (act X of 1882), 20 C. 642. 


Paob 


Irregularity. 

(1) See Act VII of 1880 (PUBLIC Demands Recovery, Bengal), 20 C. 826 

(2) See appeal (SECOND .APPEAL), 21 C. 799. 

(3) See Criminal Proceedings, 20 C. 537 ; 2i C. I2i. 

(4) See Magistrate, 20 C. 857. 

(5) See SALE, 20 C. 599. 


Jalkar. 

See Fishery, 20 C. 446. 


Joinder of Charges. 

Crim. Pro. Code {Act X of 1882), ss. 233, 234, 235, and 557— Separate chargee 
for distinct offences — Using forged documents — Charges for using eleven 
forged documents xn three sets on three separate occasions . — The acouaed 
was charged with using as genuine eleven forged receipts which were put in 
by him in sets on three separate occasions, each set with a written state- 
ment in three suits pending against him. A charge was framed against 
him in respect of the using of each set of receipts, and he was tried on 
these three charges and convicted and sentenced. On appeal it was 
contended that a separate charge should have been framed in respect of 
each of the documents, as the using of each document constituted a 
distinct and separate ofience, and that consequently the trial was illegal 
and should be set aside, the accused having been tried for more than 
three ofiences in one and the same trial. Held, that as the "using’ 
charged was the putting in of each sat of documents with the respective 
written statements in the three suits, and as there was nothing to show 
that any of the documents had been used at any other time, there was 
only one using in respect of each set of documents and that there was 
therefore no valid ground for questioning the conviction. QUEEN- 
Empress v. Ragau n.ath Das, 20 0. 4i3 
Joint Possession. 




See Partition, 20 C. 379. 


Joint Property, 

Suits for exclusion from, and partition of— See RELINQUISHMENT, 20 0. 385. 


Joint Tenancy. 

Sea Will, 21 G. 488. 


Judge. 


Hearing applications for leave to appeal to Privy Council, Power of 
TO PRIVY Council, 2i C, 484. 


—See APPEAL 


Judgment. 

(1) Defect in— See CRIM- PRO. CODE (ACT X OF 1882), 21 C. 827. 

(2) Form and contents of judgment — Crim. Pro- Code (Act X of 189 ), 

ss. 367, 537.— A Sessions Judge in disposing of a criminal appeal record- 
ed the following judgment-’* The appellants 

breaking into Hari’s house at night, dragged Hari’e wife to the fields and 
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dishonoured her, though, they did not have intercourse with her. I have 
road through the evidence, aud hoard the appellants' pleader, and I 
that the Deputy Magistrate was quite right to believe the ovidonce. The 
sontcDoe of one year’s imprisonment and Rs. 60 is not heavy. I disnnss 
the appeal.” It was oontonded that this was not a judgment within 
the torrosof s 3G7 of the Code of Criminal Procedure. ifeW, that, 
having regard to the provisions of s. 637, it does not follow that be- 
oauso the form of a judgment does not exactly comply with all the 
rcnuiremenls of s. 367, it is nota valid judgment, and that, as this 
iudamont showed that the Sessions Judge had appreciated the point that 
the prosecution h-id to establish, vis., the credibility of the evidence of 
the witnesses for the prosecution, and had expressed his opinion on that 
point there baing nothing to show that any other point was raised before 
him, it was not a case in which the High Court should exercise its revi- 
sion.ll powers. ROHIMDDDI v. THE QUEEN-EMPRESS, 20 C. 383 

(3) In rem— See RES JUDIC.^TA. 20 C. 888. 

( 4 ; Of oppelUiie Court— Crim. Pro. Code {Act X o/\882)tSS.S51 and A21— Appeal 

fleeted wilho 7 it auij reasons tjiven.—hxi appellate Court on 

aooeal under the provisions of s. 421 of the Ctim. Pro. Code, need not give 

rtfretons for^ RASH BEHaBI DAS v. BaLGOPaL SINGH. 

21 c. 92 _ „ 

(5) Sentence given before completion of— See CRIMINAL PROCEEDINGS. 21 
C. 121. 

judznient Creditofe 

Suit foe declaration that property belongs to— See BBNAMI, 21 C. 519- 

‘'“‘’l^rby^wX'execution-^^^ CiV. PRO. CODE (ACT XIV OF 1882), 21 C.437. 

Jurisdiction^ proviso— Reorder of Rangoon, 

^ /urisdicfion 0 /.— The plaiotifi sued in the Court of the Recorder of 
Rangoon to recover damages for trespass on land in bis own possession 
situate outside the limits of the original jurisdiction of the Recorder s 
Court • asking at the tame time for an injunction restraining the defend- 
ant from further acts of trespass. Both plaintiffs and defendant resided 
within the limits of the original jurisdiction of the Recorder’s Court. 
Ueld—d) that the plaintiff having alleged that the land was in his powes- 
qionwas not entitled to the benefit of the proviso to s. 16 of the Code of Civil 
Procedure • and (2) that a suit for damage to land cannot be said to be a 
auit for which relief can be entirely obtained through the personal obedi. 
ence of the deleodaot even, though it may be joined with a claim for an 
ioiunotion ; and that for the above reasons the Recorder had no junsdiotion 
to try the suit. CRISP v. WatSON, 20 0. 689 

(9) Infant residing out of — See GUARDIAN, 21 0. 206. 

Of Civil Court— Ctv. Pro. Code, 1882, s. 11— S«tf /or right to property and 

' ' for office or emolument— Suit relating to caste guesi\otvs-R\ghnS suU by 

bhakats of religious fraternity expelled by other members for re-admis«on 
into fraiemity— Powers of fraternity to impose fine and cause txpulston 
until fine ts paid— Cause of action.— The plaintiffs were some of the bhakats 
or members of a satra or religious fraternity, and they claimed the right 
to enter the ktrianghar or prayer hall and perform their prayer?, and 
other tiles therein. They alleged in the plaint that the management of the 
affairs of the sa/ro, “including the distribution of honorarium and offer- 
ings and the appointment and dismissal of the salria," or bead of the 
fraternity, was vested in the samuha or entire body of bhakats, and that 
they and their forefathers had been, from generation to generation, in 
receipt of the honorarium and offerings, and had been performing the rites 
and oetemonies according to the custom of the satra until they had been 
obstructed and interfered with by the defendants in such performance and 
had been expelled from the kirtanghar. The prajer of the plaint was that 
the plaintiffs’ tight to enter ihokirtanghar to perform the said riles and 
ceremonies and to receive their share of the offerings might be established ; 
that the fcirfang/tar from which they had been dispossessed might be made 
over to them for the purpose of such performance, and that a prohibitory 
injanotioa might be granted enjoining the defendants not to obstruct them 
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jn such performance. The defendants, who were the satria and the other 
members of the fraternity forming the majority of the entire body of 
bhahats, denied the rights claimed by the plaintiffs as bkakats, and stated 
that the saira was governed by the sairia and a select body of bhakals, 
that the plaintiS No. 1 bad received mantra or spiritual initiation from 
one Saruram, contrary to the rules of the fraternity, and bad been con- 
victed moreover of a criminal offence, and a fine of Rs- 100 had accord- 
ingly been imposed on him and his partisans by the governing body of the 
saira, whoso orders they bad disobeyed by refusing to pay the fine, 
and th<»y had, therefore, been excluded from entering the kirlan- 
ghar: and the defendants contended that the Civil Court had no juris- 
diction in the matter, and that the suit was, therefore, not maintainable. 
The lower Courts held that the Civil Court could entertain the suit, and 
they made decrees practically ordering the admission of the plaintiffs to 
the kirianghar on their complying with the order imposing the fine. 
Held, that having regard to the prayer for possession of the kirtanghar, 
and to the allegations made in the plaint about the position and privileges 
of the bhakals and their rights to honorarium and offeriogs, and to the 
defendants' denial of those rights and of the plaintiffs’ right to enter the 
7cirfa«(77iar, the suit must be regarded as one in which right to property 
and to an ofiQce, within the meaning of the explanation to s. 11 of the 
Civ. Pro. Code, is contested, and, therefore, notwithstanding that the 
honorarium and offerings were of trifling and merely nominal value, one 
of a civil nature and cognizable by the Civil Court. Held also, that the 
rules laid down in the English oases as to expulsion from clubs or volun- 
tary associations which people are free to join or not and where any 
one who joins may well be taken to be bound not only, by its general 
rules, but also by any special orders made by its members with regard to 
him in accordance with those rules, are not applicable with regard to 
caste unions or religious fraternities in India, to which people belong 
not of choice but of necessity, being born in tbeir respective castes 
or sects, and the consequences of exclusion from which are far more 
serious and affect a person’s status in a far greater degree than 
those of expulsion from a club. In such religious castes or fraternities 
the protection of Courts of Justice, even though presided over by 
Judges of a different religious persuasion, against explosion, is much 
more needed than in clubs or voluntary associations. Cases of ex- 
plusion from them were, therefore, cognizable by the Civil Courts. Held, 
further, chat even if the rules laid down in the English oases were appli- 
cable, they were subject to a qualification which leaves it open to a Court 
of Justice to interfere with the decision of a private association on grounds, 
one of which is that the decision is contrary to natural justice. The 
decision of the lower G'^urts therefore ordering tbe re-admission of the 
plaintiffs to tbe kirtanghar, on their complying with tbe order Imposing 
the fine, was not such an interference with the decision of tbe domestic 
tribunal of the parties as is opposed to the cases cited as to clubs, &c., 
as it would have been contrary to natural justice for tbe fraternity to en- 
force such exclusion after tbe reason for it bad ceased, and make tbe dis- 
qualidcation cf tbe plaintiffs permanent. Held, on tbe statements in the 
plaint, that the plaintiffs had a cause of action, and the suit could not 
have been properly dismissed on the finding of (act by the lower appellate 
Court that tbe plaintiffs’ exclusion from tbe kirianghar was justified by 
their refusal to pay tbe fine imposed on them. JaganNATH CHUBN v, 
AKALI DASSIA, 21 0. 463 

(4) Of Criminal Court — Offences committed on ih^ High Seas— Trial of British 

Seaman ioi offence committed on a British Ship on the High Seas — Pro- 
cedure at such trial —Merchant Shipping Act, 1854 (17 and 18 Vtc., c. 104), 
s. 267 — Merchant Shipping Act, 1855 (18 and 19 Vic., c. 91), s. 21 — 
Courts (Colonial) Jurisdiction Act, 1374 (37 and 38 Vic , c. 27).— The 
trial of a British seaman for an offence committed on a British ship on 
the High Seas must be conducted under the Code of Criminal Procedure, 
though tbe offence charged must be an offence under English law. QUEGN- 

Empress on the prosecution of Thomson v. Gunning. 21 0. 782... 

(5) Property not within— Bee EXECUTION OP DECREE, 21 C. 639. 

(6) Sanction to prosecute granted in proceedings without— See PeNAIi CODE 

(ACT XLV OF 1860), 20 C.724. 
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Jurisdiction— 

(7) Suit for account and (or money misappropriated by agent — Cause of action^ 
liencinl Act VI of 1862. s. 20— Bengal Act I of 1879, s. U6— Agency, crea- 
tion of .—^horc an agenoy for the coUection of rents of takes O and H 
was created in district M, in which district loJce 0 was situated, toke B 
being situated in district L, held, in a suit brought against the agent for 
an account and for money fraudulently misappropriated, and instituted 
in district Af. that so far as the suit related to toke II, the Court of M 
had no jurisdiction to try it. Bengal Act VI of 1862. requires a suit to 
be brought iu some Court within the district in which the land lies in 
respect of which the agency was created, and the question where the 
cause of action arose is material only in determining in which subdivision 
of the district the suit is to bo brought. NILMONBY 81NOH DEO v. NILU 
NAIK, 20C. 425 

(8) Territorial— See EXECUTION OP DECIieb, 20 C. 105. 

(9) See APPEAL (SECOND APPEAL), 21 C. 249. 

(10) Bee Insolvency. 20 C. 771. 

(11) See Insolvent act (ii and 12 Vict., C. 2i), 21 C. 634. 

(12) See SET-OFF, 20 C, 527 ; 21 C. 419. 

Kanchans. 

Succession to property among-See MahOMEDAN Law (CUSTOM). 21 0. 149. 

Lakhiraj Land. 

See ACT VIII OF 1885 (TENANCY, BENGAL), 20 C- 577. 

Lakhiraj Titles. 

See ACT VIII OF 1885 (TENANCY. BENGAL), 21 C. 38. 

Landlord and Tenant. 

fll AoDoraonmeni of rent— Decree apportioning rent reserved in a mokurari lease, 

^ fo the land transferred — Lessee getting possession of less land than stated 

in lease— Bight of lessee to abatement of rent . — A decree had determined 

that lands, leased in mokurari to a lessee, with a 6xed rent thereon, were 
less in extent than they were specified to be in the pottas that comprised 
them the lessors not having title to the whole ; and the lessee had ob- 
tained possession of the less estate. Held, that the lessee was entitled to 
a corresponding abatement of the rent reserved. The revenue-paying 
mehal. within which were the lands subject eo the mokurari, such lands 
being shares of mouzas therein, was afterwards sold for arrears, under Act 
XI of 1859. The purchaser at that sale was sued by the mokuraridar , io 
make good her incumbrance under s. 54 of the Act, The lease was main- 
tained by the decree that followed, but only as to part of the shares 
specified in the pottas, and the lessee obtained possession of that part only. 
In this suit for mesne profits brought by the lessee against the putohasec’s 
heir who filed a cross suit against her for rent, it was held that, as the 
lessee had not proved that she having had possession under the leases, 
had been dispossessed by the purchaser, there bad not been an eviction in 
the proper sense of the word. But when, in her suit for possession, part 
only was decreed to her, and she was precluded by the result from getting 
a substantial part, her possession was the same as if she bad been evicted. 
She, therefore, had the same equity for au apportionment, as if she had 
been evicted. On the facts it was rightly found by the first Court that 
the leases were not taken with knowledge on the part of the lessee that 
the title was a doubtful one. ImambanDI Bbgum v. KamLESWABI 
PEBSHAD, 21 C- 1006 (P.C.) = 21 1.A. 118 = 6 Bar. P.O.J, 446 
Biectmenl— Notice to quit-Under-ryol — Forfeiture — Denial by tenant of land- 
'' lord's title — Bengal Tenancy Act fVIII of 1885), s. 49, cl. (6).— The plaint* 
i0s sued to ejeot the defendant from certain land, alleging that it formed 
part of their holding, and that the defendant was their sub-tenant. The 
defendant denied the plaintifis’ title, and set up the title of the third per- 
son adverse to that of the plaintiSa. The lower appellate Court found 
that the defendant was the plaintiff’s tenant, and both the lower Courts 
held that the defendant by denying the title of bis landlord had forfeited 
his rights as a tenant, and was therefore liable to be treated as a trespass- 
er, and as such to be 'evicted without notice. Held that in all oases to 
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Landlord and Tenant— (Concluded). 

which the Bengal Tenancy Act applies therel can be no eviction 'on the 
ground of forfeiture incurred by denying the title of the landlord, and 
that it having been found by the lower appellate Court that the defendant 
was an under-ryot of the plaintiffs, he could not be evicted from his hold* 
ing except after notice to quit, as prescribed in s. 49, cl. (b) of the Bengal 
Tenancy Act. DHORA KaIRI v. ,Ram JEWAN KAIRI MaHTON, 20 0. 
101 

( )} T'-ansier of Unure — Bengal Tenancy Act (VIIT of 1885), ss. 17, 18 and 88 — 
Bights of purchaser or transferee of tenure — Right of suit. — There is noth- 
ing in e. 68 of the Bengal Tenancy Act to prevent a person who has pur- 
chased a share in a mokurari holding from bringing a suit for a declara- 
tion of his right to that share and for possession of the same after setting 
aside a sale held in execution of a decree for rent to which he was not 
made a party. 8s. 17 and 18 of the Bengal Tenancy Act recognize the 
transfer of a share of a holding, and enable the transferee to be regarded as 
one of the tenants in respect of the holding. SMOHESH GHUNDBR GHOSE 
V. SARODA Prasad Singh, 2i C. 433 

(4) See CO-SHARER, 20 C. 107. 

(5) See RES Judicata, 20 C. 249. 

Law. 

(1) Governing family adopting Hindu religion — See Hindu Law (OdstOM), 

20 C. 409. 

(2) Inference of, which the facts found were insufficient to justify — See APPEAL 

(SECOND APPEAL), 20 C. 93. 

Lease. 

(1) Osnthowla — Re-entry — Forfeiture — Sale in exectition^ Saleable interest — 

Alie7iation by operation of taw— Conditions restraining alienation— Civ. 
Pro. Code {Act XIV o/ 1882), .s. 266. — A sued to recover possession of a 
certain land which was leased in osathowla by his father to B, The lease 
expressly prohibited the lessee and his heir from making any assignment 
of the property either by «ale or gift, but it did not contain any provision 
for forfeiture or for re-entry by reason of an assignment in violation of 
its terms, nor was there any provision restricting a sale in execution of a 
decree. The osathowla passed to B’s executor and was sold in execution 
of a decree against B. Held, that the sale passed a good title. It is 
clear law in India, as in England, that a general restriction on assign- 
ment does not apply to an assignment by operation of law taking effect 
ininvilum, as a sale under an execution. Held also, that even if there 
had been a provision in the lease for forfeiture or for re-entry by 
reason of an assignment in violation of its provisions, it would not 
have the edect of invalidating the sale in execution, which has always 
been held cot to be of itself a breach of a covenant not to assign. 
B. and also his executor, at the time of the sale, had an interest in 
tbe lease, which was “ saleable " within the meaning of s. 266 of the Oiv. 
Pro. Code. GoLAK NATH ROY OHOWDHRT V. Mathura Nath Roy 
Chowdhry, 20 C. 273 

(2) See CO-SHABER, 20 C. 107. 

Leave to Sue. 

See Parties. 21 C. 180. 

Legacy. 

See SECURITY, 21 C. 832. 

Legal Necessity. 

See HINDU Law (Widow), 2i C. ISO. 

Legal Representative. 

See Civ. Pro. Code (Act XIV of 1882), 20 c. 370. 

Lessee. 

(1) Getting possession of less land than stated in lease— See LANDLORD AND 

Tenant, 21 C. 1005. 

(2) Eight of. to abatement of tent— See LANDLORD AND TENANT, 21 C. 1006. 
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Letters of Admlolstratlon. 

(1) Dooiston oODStruing will and ordoring — See RES JUDICATA, 20 C. 889. 

(2) Qrant of administration mthout determining title to property . — In an applica- 

tion forloUers of administration, held, on the evidence that the deceased 
loft property to which administration oonld be granted without finally 
determining the title to such property. MOHUN PBRSHAD NARAIN 
SINGH V. KISHBN RISHORE NARAIN SINGH, 21 C. 344 

(8) Petition for— See PrAOTIOB, 20 G. 679. 

(4) Probate and Administration Act (V of 1881). s. S—Majority Act (IX of 1875). 

s. 3 — Application by person domiciled in Slate of Bikanir and of age by 
law of that State though under \e— Disability of minority, pei-iod of, for 
aliens . — The words " any other person who has not completed bis age of 
18 years "in s. 3 of the Probate and Administration Act (V of 1881), 
read with the preamble and s. 3 of the Indian Majority Act. moan any 
other person not domiciled in British India. S. 3 of the Probate and 
Administration Act, therefore, fixes the limit of the pwiod of disability 
for the purpose of the Aot, not only for persons domiciled in British India, 
but for any other person whether they be aliens or not. Where applica- 
tion WHS made by a person domiciled in tbe Native State of Bikanir, and 
who being more than 16 years of age had by the law of that State attained 
his majority, though be bad not attained the age of 18, for letters of 
administration in respect of the estate of bis father who 
business and left all his estate and effects in Calcutta: Heid, that the 
applicant not having attained the age of 18 years, the application must 
be refused. In the goods of SEWNARAIN MOHATA, 21 C. 911 

(5) Probate and Administration Act (V of 18Sp, ss. 23, 41— Piwer of Court to 

associate another person with applicant in grant of letters of admxr^tra- 
Hon -On an application for letters of administration to which the 
applicant is legally entitled under s. 23 of the Probate and Administration 
Act the Court has no power to order, under s. 41 of the Act, that another 
person who has no present interest in the estate should be associated with 
the applicant in the grant. 8. 41 applies to a case where, for some just 
cause, the person who is legally entitled to letters of administration 
ought to be superseded and the grant made to another person. 
ANNOPDRNA DASI v. KALIiYANI DASI, 21 C. 164 


Letters Patent. High Court. , n 

fil Cl 15 — Order refusing to stay execution of decree for costs utv. ^'ro. uoae 

' ' (Act XIV of 1662), s. 606— Security for costs— Costs . — An or^r refusing 
to stay execution in the exercise of tbe discretion given to the Court onder 
8. 608 of tbe Civ. Pro. Code, is not a decision which affects the merits of 
any question between tbe parties by determining a right or liabili^, and 
no appeal from such an order will lie under ol. 15 of the Letters Patent. 
MOHABIR PROSAD SINGH V. ADHIKARI KUNWAB, 21 C. 473 

(2) Cl. 17— See GUARDIAN, 21 C. 206. 


Letting to Hire. 

Girl'for immoral purpose 
1860), 21 C. 97. 


for. one occasion— See PENAL CODE (ACT XLV OP 
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(1) For provi8ion:raatket-See ACT III OF 1884 :(MUNIGIPAL, BENGAL). 20 C. 

654. 

(2) To carry arms^See ARMS ACT (XI OP 1878), 20 C* 444i 

Lien. 

See ATTORNEY AND CLIENT, 2l C. 85. 


Life-estate. 

(1) See HINDU LAW (WILL), 20 C. 906. 

(2) See WILL. 21 C. 488. 

Limitation. ^ 

Act X of 1859. 8. 33 — Discovery of fraud— Agency— Sutt for an account 
' and for money misappropriated by apenf.— Where the plaintiff alleged 
that a ftand committed by his agent came to hie knowledge on a oeitain 
date, and tbe suit was brought within one year from such date and within 
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Limitation— {Conc2^«2e<3). 

three years from the termination oE the agency, held, that the case came 
within the proviso of s. 3^ of Act X of 1859, and the suit was not barred 
by limitation. Held, further, that in suits for money misappropriated 
by an agent where fraudulent accounts have been rendered, the plaintiff 
has an extended period of limitation of one year, which, in the words of 
s. 33 of Act X of (859, runs from the time when the fraud is first known 
to him : but in any particular case the Court, having regard to the nature 
of the fraud, the facility with which it may be known, and the likelihood 
of attention being called to it, may infer such knowledge when the means 
of knowledge first coma, or have for a reasonable time been, within the 
plaintiff’s reach, or, in other words, may hold the plaintiff fixed with cons* 
truotive knowledge of the fraud. The Court must, therefore, in every such 
case, ascertain when the plaintiff first had knowledge, actual or oonstcuc- 
tive, of the fraud. NiLMONI SiNGH DEO v. NILU NAIK, 20 0. 425 ... 

(2) See ACT VIII OP 1885 (TENANCY, BENG.\L), 21 C. 387. 

(3) See Civ. Pro. Code (Act XIV of 1882), 2i C. 8i8. 

(4) See HINDU Law (Widow), 21 C. 190. 

(5) See MINOR. 21 C. 872. 

(6) Bee RIGHT OF SUIT, 20 C. 496. 

Limitation Act (IX of 1871). 

(1) Sch. li.Scu f. 129 — Suit quesiioniKg a>i adoption— Invalidity, hy Hindu Law, 

of second adoption- — An adopted son, proprietor in possession of half of the 
estate of his adoptive father, deceased, sued to obtain the other half which 
was in the defendant’s possession. The defence was that the latter was 
entitled to the half share in dispute, having been adopted to the deceased 
under a power given by him to his widow, and exercised by her. Held, 
that the suit having, in order to succeed, brought intoquestion the second 
adoption, was a suit to set aside an adoption within the meaning of 
art. 129, sch. II, Act IX of 1871, the Limitation Act in force for a period 
after the cause of suit had arisen. With reference to the coming into 
operation of the subsequent Limitation Act XV of 1877, s. 2 of the 
litter Act prevented the revival of any right to sue already barred by the 
previous Act, as the right now claimed had been. It was nevertheless 
dear that if this suit had not been barred, the second adoption could not 
have been held valid under Hindu law as an adoption ; because, by that 
law, a second adoption cannot be made during the life of a son previously 
adopted. Mohesh N.arain Munshi v. Taruck Nath Moitba, 20 0. 
4S7 (P.C.)=20 I.A. 30 = 6 Sat. P.C.J. 261-«17 Ind. Jur. 161 

(2) Art. 132— See LIMITATION ACT (XV OF 1977), 20 C. 269. 

(3) Art. 142— See LIMITATION ACT (XV OP 1877), 21 C. 8. 

Limitation Act (XV of 1877). 

(1) S. 4. sch, II, art. 23— Plaint insuficiently stamped, when deemed to have 

been presented — Suif, institution of —Civ. Pro. Code (Act XTV of 1882), 
s. 54 (6). — A plaint having been filed upon the last day allowed by the 
law of limitation written upon paper insufficiently stamped, the plaintiff 
was ordered to supply the requisite stamp paper within seven days. This 
order was complied with within the time appointed, and the plaint was 
duly registered. Held, that the suit should be takeo as instituted on the 
day when the plaint was fi^rst presented to the proper officer, and that the 
suit was not batted. HURI MOHUN CHUCKERBUTTY v. NAIUDDDIN 
MAHOMED, 20 C. 41 

(2) Ss. 4, 5. 12, and art. 118— Summons to tax Bill of costs—Summons to attend 

in Chambers at hearing of upplicaiion.— The taking out of a summons 
calling upon another to attend a Judge in Chambers on the hearing of an 
application is the act of the applicant and not of the Court taking cogniz- 
ance of the application, and is not suffioient to s»ve the application from 
being barred, if the hearing of the application comes on after the time al- 
lowed by the Limitation Act for the application, has expired. KHETTBR 
MOHUN SING V. KASSY NATH SHBTT. 20 0. 899 

(3) Ss, 4, 7, art. 179-^Hxecuiion of decree — Minor plaintiff— 

execution by guardia».— A obtained a decree on the 22ad July 1831 antt 
made several applications for execution. After the death of A his heirs, 
who were minors, made another application for execution through their 
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Limitation Act (XV of 1877)— (Continued). 

mother, who was thnir cerbifioiitod guardian, on the 25bh of March 1989. 
No further stops were taken during the next three years, but on the let 
of April IB9'1, the minors through their mother again applied for ezeou- 
tiOQ. Ilrsld. that the application for execution was not barred by s. 4 of 
the Iiimuntioo Aot, road with art. 179 of the second schedule, but that 
the operation of the Aot was arrested by 9. 7. Art. 179 provides several 
points of time from which the period of three years shall begin to run, and 
for the purposes of the Limitation Act the period which begins from each 
point is a separate period, and if the person entitled is under a disability 
at the time when any one of such periods commences, the operation of 
the Aot is suspended during the continuance of the disability by the 
operation of s. 7. LOLIT MOHUN MISSER v. Janoky Nath Roy, 
20 0. 714 

(4) S. 10. and sch, II, nrls. 62 and 120— Act XI of 1859, s. 31— Sut/ lo recover 

surplus sale-proceeds of a sale for arrears of Oovernment revenue. — In a 
suit brought for the residue of the sale- proceeds of au estate sold under 
the provisions of Aot XI of 1859 against the Secretary of State (or India 
in Council, the defence was raised that the suit was barred under art, 62 
of soh. II of the Limitation Aot (XV of 1877). Beld b} the Full Bench 
that art. 02, soh. II of the Limitation Act, did not apply and that the 
case was governed by art. 120. Heldhy PIGOT, J., that the sale-pro- 
ceeds became vested in the defendant in trust for a specific purpose with- 
in the meaning of s- 10 of the Limitation Act, and that therefore the 
Limitation Act bad no operation in the case; but that, assuming that the 
Limitation Act was applicable the case was governed by act, 120. 
Secretary op state for India in Council v. Rambullub Das 
CHOWDHRY, 20 C. 51 

(5) S. 14— Para. Z— Execution of decree— Application for transmission of decree 

' S^ep-in-nid of execution — Proceedings bona fide in Court without .iuris- 

diefioK. — On the 2ud March 1867, S. obtained a mortgage decree against 
P in the Court of the Munsif of Hajipore. On the 9th September 1887, 
S applied for execution, and on the 7th November 1887 the mortgage pro- 
perty was sold by the Hajipore Court. Qn appeal, on the 2od September 
1800, the High Court set aside the sale on the ground of want of jurisdic- 
tion.’ Thereupon, on the 6th September 1890. S- applied to the Hajipore 
Court to transfer the decree (or execution to the MunsiS’s Court at Mu- 
zafiarpuc. On the 19th December 1890, S. applied foe execution to the 
Muzafiarpuc Court. L, who bad meanwhile purchased the mortgaged 
property from P, objected tbab the application was barred. Held, that 
the application was not barred, as the application of the 6th September 
1890 was a step-in-aid of execution, and also as s. 14 para 3 of the Limi- 
tation Act, clearly applied to the facts of the case, and under it the decree- 
holder was entitled to a deduction of all the time occupied in executing 
the decree in the Court having no jurisdiction, the application having been 
manifestly made in good faith. RaJBULLUBH SAHAl v. JOY EISHEN 
PERSHAD alias JOY Lal and Khoob Lal, 20 C. 29 

(6) S 14— See ACT VIII OF 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 20 

C. 264. 

(7) Sch. II, art. 14— Suif fo set aside an act or order of an officer of Government 

— “ Ultra vires Bengal Act VI ofXZlO, ss. 48, Gi—Chaukidari Chakran 
Land, Settlement o/.— Under s. 48 of the Bengal Act VI of 1870 a Oolleotor 
can only settlelands with the zemindar within whose estate the lands lie. 
S. 64 of that Act does not empower the Commissioner to set aside an order 
passed by the Collector under s. 48. Art. 14 of Sch. II of the Limitation 
Act does not apply to a case where the order is an absolute nullity. BejOY 
CHAND M.VHATAB BAHADUR v. KRISTO MOHINI DaSI, 21 C. 626 

(8) Art. 107 — Joint Hindu family— Debts of manager — Contribution, limitation in 

respect of, suit for — Where money is borrowed by the manager of a joint 
Hindu family on his personal security for purposes 'ot necessity, bis right 
to contribution arises when he expends the money, and limitation runs 
against bis claim from that date, and not from the date on which be re- 
pays the loan and releases his security. AUGHORE Nath MUEHOPADHYA 
V. GIRI8H OHUNDEB MUEHOPADHYA. 20 C. 18 

(9) Art. 120— Right of suit — Continuing right — Suit for constructian of Will , — 

In a suit by reversioners after the death of the widow of a testator for 
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Limitation Act (XV of 1877)— (Continued). 

the construotioD of his will and codicil, and for a declaration of the plain* 
tiffs’ rights, held that the suit was not barred by lapse of time. A suit for 
declaratory relief of such a nature cannot be held to be barred so long as 
the right to the property in respect of which the declaration is sought is a 
sub:»isting right, and the plaintiffs had a subsisting right as reversioners, 
sc long as the widow was alive. The right to bring such a suit is a con- 
tinuing right therefore, and may be claimed within the statutory period 
from the time when the plaintiffs become entitled to the consequential 
relief. The present suit having been brought within six years from the 
death of the widow, was within time. CHUKKUN LaL Roy v. LOLIT 
MOHAN ROY, 20 C. 906 

(10) Art. 120, and arts. 49 and 123— Suit by Mahontedan widow to have declar- 

ed her right by local custom to life interest in estate of hir husband—Suit 
for distributive shareof property— Suit for moveable property wrongly taken. 
— To a suit by a Mahomedan widow against the brother of her deceased 
husband to have declared her right to possess for life the estate of the 
latter in accordance with a proved local custom, art. 120, sch. II, 
Limitation Act. XV of 1877, was held applicable, it not being a suit for a 
distributive share of property within the meaning of act. 123 of the 
same ; nor a suit for specific moveables wrongly taken within the meaning 
of art. 49 ; and no other article of sch. II being applicable. MahOUED 
BIASAT ALT V. HASIN BanU, 21 C. 157 (P.C.) = 2l I, A. 155 = 17 Ind. Juc, 
484 = 6 Sar. P.C.J. 374 = Rafique and Jackson’s P.O. No. 133 

(11) Art, 132— Deb/ not charged on immoveable property- — A widow purported to 

charge land which she held for her widow’s estate with payment of a debt ; 
and afterwards surrendered her estate to the next heir, or reversioner on 
condition that he should pay all her debts. In this suit, brought by the 
creditor after the death of the widow, against the reversioner, more than 
six years from the time when the debt bad been payable, it was held that, 
unless the debt bad been effectively charged on immoveable property with- 
in art. 132. sch II of the Limitation Act, 1877, the suit would be 
barred ; and the charge alleged to have been made on immoveables was 
found not to have been, in fact a binding one. KAME8WAR PfiBSHAD 
V. Rajkumari RUTTAN Koer, 20 C. 79 (P.C.) = 19 I. A. 234 = 6 Sar. P. 
C.J. 241 

(12) Arts. 132, 135, 147— Litni/a/ion Act (IX of 1871). art. 132— Suit on a vwrl- 

bond — Conditional sale^Foreclosure— Bengal Regulation XVII of 
1906, ss. 7, S^Transfer of Property Act (IV of 1882), Se 67, cl. lo a 
suit for possession of land on the allegation that it was mortgaged by the 

defendant’s father in July 1849 to the plaiotifi’s predecessors, by way of 

coDditiooal sale, by a deed which fixed oo time for payment, and made do 
provision as to the mortgagee taking possession ; that the mortgagor 
made various payments down to 1875, and that subsequently foreclosure 
proceedings were instituted under Reg, XVII of 1806, and the 
mortgage foreclosed in 1877, the lower appellate Oourt found that the 
deed was duly executed, but that the foreclosure proceedings were irregular 
and invalid. Held that inasmuch as the deed fixed no time of payment, 
and the suit was brought mote than twelve years after the date of the 
mortgage-deed, and also more than twelve years after the date of the 
alleged last payment to the mortgagee, which was in 1875, the suit 
barred by art. 132, sch. II of the Limitation Act. Having r^at o 
the provisions of s. 67. cl. (a) of the Transfer of Property Act, 
gage being by conditional sale, the mortgagee was not entitled 
medy by sale, and therefore art, 147 did not apply to the case: Held^ a so, 
that inasmuch as the mortgagee did not become entitled to possession 
after foreclosure proceedings under Reg. XVII of 1806, the procee • 
iogs having been found to have been invalid, and as the mortgage ee 
did not contain any provision as to the mortgagee taki^ 
art, 135 was not applicable, NlLCOMAL PramaniCK v, KaminI ROO- 

MAB BASU, 20 C. 269 

(13) Art. 141— Xcf IX 0/1871, art. U2-Dismissal of Hindu ^,1!! 

as heiress of a share as barred by time^ effect of. in regard to rxght ^ 
sioner after /isr— Res judicata— Adverse poseession.— In a suit in whioR tne 
patties were descendants of a common ancestor, who had daugbters omy, 
one of the latter having bean the mother of the first defendant, wao was 
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in possession o( tbo anoestrrtl estate, the plaintiff, son of the last surviving 
daughter, claimed on her death, possossion of hie share by inheritance, 
and also of a share acquired by him by gift from another of the defendants, 
a eon of another daughter of tbo common ancestor. The defence was that 
a suit, brought by the plaintiff’s mother in her lifetime, againet the same 
defendant, 'for her share, had boon dismissed by a final judgment on the 
ground of her olaim having been barrnd by limitation. Held that the 
estate, which would have devolved on the plaintiff's mother as survivor 
of her sisters, was similar to the inheritanoe of a widow, the same result 
following the dismissal of the daughter's suit that ensued in regard to Iho 
decree adverse to the widow in 9 M.I. A. 539. where a decree, duly obtain- 
ed against the widow, bound the reversioner. The previous decree dis- 
missiog the daughter's suit as barred was binding on her son. His olaim 
therefore failed, not only as to bis share by inheritance, but, for similar 
reasons, as to the share acquired by him from the defendant donor. Art, 

HI in the schedule to Act XV of 1877, firing the date of the female heir’s 
decease as the starting point for limitation, did not alter the existing law 
as to the effect of a decree adverse to the predecessor as representing the 
estate, nor did it give a new starting point to the successor, nor did art. 

142 in the schedule to Act IX of 1871. Nath Oh.atterjee v. 

MOTHURMOHON GOSWAMI, 21 C. 8 (P C.) = 20 I. A.* 183 = 17 Ind. Jut. 

481=6 Bar. P.C J. 334 — 638 

(14) /Irf. W^^PosieisiontSidt for— Qaneral practice of abiding bp concurrent 
decisions on facl~Eoidence as to ownership of properly held benami. — Two 
properties bought by a Mahomedan father in bis life-time, but held in 
the names of members of hts family, were the subject of dispute after bis 
death, the question being whether they belonged to his estate, so as to be 
divisible among the sharers in the inheritance, or had been held so that 
the beneficial interest in them belonged to those of his children who had 
been born of one of his two wives, excluding the sons born of bis other 
wife. The Courts below decided in favour of the sons of the wife first 
married. As to oue of the properties they concurred in finding the faota 
entitliog these sons alone, and the committee preferred not to depart 
from the general rule as to concurrent decisions on fact. As to the other 
property, both the Courts found that there had been a transfer from the 
name of the original benaiuidar into the name of the wife first married ; 
but whereas the first Court found that this change was iutended to give 
her the benefioial interest, which thenceforth belonged to her, and to her 
sons after her, the Appellate Court found that this transfer was simply 
from one benamidar to another, although after the death of the mother the 
property bad been treated as that of her sons. Accordingly as to this the 
evidence was considered, and their Lordships inclined to the view taken 
by the first Court. However, the title not having been clearly proved, 
they preferred to rest their decision on the possession found. The olaim* 
ants, and their father before them, having together been out of posses* 
sion for more than twelve years before aotion brought, limitation was an 
absolute bat. ASflHAB REZA v. MEHDI HOSSEIN, 20 C. 560 (P.C.) = 20 
I. A, 38 = 6 Sat. P.C.J. 283 = 17 Ind. Jut. 226 ... 379 

(16) Art. 164— See OlV. PRO. CODE (ACT XIV OP 1892), 21 C. 269. 

(16) Art. 178— See DECREE, 21 C. 259. 

(17) Af<.179, Civ. Pro. Code {Act XIV of 1S8-2). ss. 233, 248— AppficaffoJt for 

ezecutwn by transferee of decree — Benamidar.— words “in accordance 
with law” in art. 179 of scb. II of the Limitation Aot mean in acoordance 
wicb the law relating to execution of decrees. Under s. 232 of the Civ. 

Pro. Code, the Court ezeoutmg the deoree after giving notice to the decree* 
bolder and jadgmeDt*debtor and bearing their objeotioDH, if any. has an 
absolute disoretion to allow or to refuse to allow execution to proceed at 
the instance of a person to whom a deoree has been transferred by an 
assignment in writing, when therefore, a decree is transferred, (really or 
nominally) by assignment in writing and the ostensible transferee executes 
the decree with the permission of the Court, the proceedings taken and 
the application on which they are based are in accordance with law as 
between such transferee and the judgment-debtor, although he may be 
merely a benamidar, and such proceedings and application if made in 
proper time are sufficient to keep the decree alive. Under the ciroum* 
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stances, application for execution by the transferee of decree was bold to 
be not barred under art. 179 of sob. II of the Limitation Act. BaLKISHBN 
DAS V. BEDilATI KOER, 20 C. 3S8 

(18) Art. 179 — Execution of deci'ee— Decree for payment of money by instalments 
on specified dates —Default in payment of first instalment — Right of waiver 
of de.faxilt — Payment not certified to Court— Giv. Pro, Code (ActYlllof 
1859). .<?. 206 {Act XfV of 1882). s. 258.— A decree dated 22nd Cheyt 1295 
(18th April 1882) provided '* that the defendants do pay the decretal money 
as per instalments given below, otherwise the plaintifis will have the 
power to cancel the instalments and realise the entire amount.” The 
first instalment was made payable on 30th Oheyt 1295 (26th April 1868), 
and the other six instalments on the 30tb of the months of Magh and 
Bysak in the three following years. In an application made on 9th Feb* 
ruary 1892 for execution of the decree, the decree-holder stated that only 
the first instalment had been paid, and asked for execution for the 
amount remaining due under the decree, and the judgment-debtors 
denied having paid any of the instalments. Held that the clause in 
the decree to the eSect that on non-payment of an instalment by the 
specified date it should be in power of the deoree-holder to realise 
the full amount was not intended to give him the option of waiving 
the default if he pleased, but that it implied nothing more than the usual 
condition that on non-payment of an instalment the whole decretal 
amount would become exigible; if. therefore, the first instalment had not 
been paid, the application for execution, not having been made within 
three years from the date when the whole amount became due. was barred 
by art. 179 of sob. II of Limitation Act ; and the case was remanded fox 
final decision of the question whether or not payment of the first instal- 
ment bad been made. Held, farther, that although under tbe provisions 
of s. 258 of the Civ. Pro. Code the payment in question, if made, could not 
be recognised as a payment or adjustment of the decree, yet it was oompe* 
tent to the decree-holder to prove such payment for the purpose of show- 
ing that tbe execution of the decree was not barred. There is no material 
■liiierence in this respect between s. 258 of the Civ. Fro. Code (Aot XIV of 
1882). and s. 206 of the old Code (Act VIII of 1859) on whioh the case 
of 4 B L.R.. P.B., 130, wasdacided. HURRI PEBSHAD CHOWDHBY V. 
Nasir Singh, 2i 0. 542 

(10) Art. 179-Bea DECREE, 20 C. 74. 

(20) Art. 179 U)— Application by decree^holier for rejection of petition of judg- 

ment-debtor obiecting to sale, and for confirmation of sale— Step-in-aid of 
execution.— hn application by a decree-holder, praying that a petition of 
tbs judgment-debtor to set aside the sale of property belonging to him 
should be rejected and the sale be confirmed, is an application falling 
within the meaning of art, 179 (4) of sob< 11 of the Limitation Aot 
XV of 1877. An application for execution of the decree made within 
three years from such a former application is not barred. GOBIND 
PEBSHAD V. Rung Lal, 2i C. 23 

(21) Art. 179, cl. Application for execution of decree— 8tep-in-a\d of ezeffu- 

tion. — Application to record certificate of payment by judgment-debtors 
(and signed by the decree-holder) to have cectain payments, which were 
made out of Coucs, certified uoler s. 253 of the Civ. Pro. Code, and that 
time be allowed to pay tbe b \Uao9 of the decree,, the attachment pat upon 
their property continuing, is ” a step-in-aid of execution ” such as will 
keep the decree alive within the meaning of the Limitation Aot, XV of 
1877, art. 179, ol. 4. WASl IMAM v. POONIT SINGH, 20 0.696 

(22) Sch. II, art. 179. cl. 4 — Execution of decree— Civ. Pro, Code (Act XIV of 

, 1882). ss. 365, 366— Swicessiin Certificate Act (VII of 1839), s. 4, cl. (6) 
and (iiiK — On the lOth January 1890, the heirs of a deceased decree- 
holder (who herself bad last applied for execution on the 19bh March 
1887) made an application for exeontion of a decree asking for the arrest 
of the judgment-debtor. At the time of this application the heirs bad 
neither taken out a certificate under Act VII of 1889, nor had they applied 
for substitution <Tf their names on the record. The Munsif directed the 
applicants to obtain a certificate, and on their failing to do so, he rejeo^d 
their application for execution on the 2lst January 1890. On thelSth 
September 1890 the heirs having obtained a certificate under Aot VII of 
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1880, but not havinR substituted thoir tmmes on tho record, applied for 
oxooution against tho properties of tho judgment-debtor : Held, that the 
application of the lOth Janu iry 1890 was one made in aooordaooe with 
Iaw, within the mo^ninR ol art. 179, cl. 4 oJ the Limitation Act, and thftt 
therefore the application ot the IHth S^pti'mber 1890 was not barred# 
HAFIJCUDDIN OHOWDHRY V. ABDOOr# AZIZ, 20 C. 766 

(23) An. 179, cl. i^Execution of deerfieSlep in-<tH of exc ^ution.^ln exo- 
outioo of a decree certain property was attached and the sale proclama- 
tion issued and served. Prior to tho sale the decree-holder applied to 
tho Court executing tho decree to relea>e a portion of the property from 
attachment, and. stating that ho had at »ho request of the judgment- 
debtor, decided not to proceed with the sale, asked that the sale might 
be postponed and tho ctse struck off thi file, tho attachment, so f®f ^8 
the remainder of the property was concerned, being maintained. Lhe 

application was acceded to and tho case struck off the fil-. On a subse- 

qaent application to execute the decree, held, that the above application 
was not an application to take some step in aid of execution of the decree 
within the meaning of cl. 4. art. 179 of sch. 11 of the Limitation 
Act of 1877. as it had rather the effect of temporarily retarding the 
execution, and that the application to continue rbe attachment under 
the oircumstanees of the case, evsn supposing it to have been a substan- 
tive application apart from the other prayers coupled with it. had merely 
the effect of leaving things precisely where they were, and did not 
advance tho execution in any respect whatsoever. ABDUL HOSSEIN v. 
PAZILUN, 20 C. 255 ••• 

(24) Art 180 — Expcufion of decree — Order of Her Majesty in Council Remvor 
\Ai) 1 . j ss. 230, 248.— A decree was obtained 

against the judgmeot-debtor in the Zlllab Court in 1860 which was tevera- 
ad bv the High Dourt. but was restored on appeal to Her Majesty lo 
Council on the •i2nd May 1872. This d«»cfeo was assigned to the present 
decree-boldets on the 10th April 1873. Between the 27th November 1872 
and lOth April 1880 various applications for execution of the Order in 
Council were made, attachment processes issued, and proceedmgs struck 
off In 1880 the decree-holders brought a suit to establish the right ol 
the iudgmeot-debbor to a bond in favour of the latter for a certain sum 
of money, and on the 15th March 1881 they obtained a decree whiob 
was upheld by tho High Court on the 20th March 1882. After this decree, 
between the lObh February 1883 and the lOth April 1886, a number o£ 
apolication*! were made for execution, which were struck Another 

application was made on the 25th July 1837 for execution. On the 28th 
October 1887 the judgment-debtor filed an objection on the ground that 
the decree was barred. On the 20th December 1887 the objection was 
overruled and execution issued, but the proceedings were struck off on the 
28th March 1888. Then, after another application was made on the 28th 
September 1888, the present application was made ou the 19th November 
1890, when the judgmeot-debtor filed ao objection on the ground that the 
decree of which execution was sought was barred by the law of limitation : 
Held that the decree which was sought to be enforced was an “ Order of Her 
Maieaty in Council” within the meaning of art. 180 of the Limitation 
Act. Art. 180 is independent nf p. 230 of the Civ. Pro. Code. S. 230 has 
no application to decrees made by the High Court in the exercise of its 
ordinary original civil jurisdiction. In art. 180, Orders in Council stand 
in the same category as decrees of Courts established by Royal Charter 
in the exercise of such jurisdiction. Execution of the decree therefore 
was not barred by a. 230 of the Code. In art, 180 of the Limitation Act 
the term ‘ revived ’ must be read in one and the same sense in connec- 
tion with the High Court decrees and Orders in Counoil, and not diatri- 
butiveiy. Following the interpretation of revivor in 6 C. 504, 6 C.L.B. 
23, there having been in the present case an order for execution of the 
decree made after notice to the judgment-debtor, there was such a revivor 
as prevented the execution of the decree from being barred by art. ISO. 
Held also, that the objection of the judgment-debtor was res judicata. 
The same oooteotion was raised in the former apcbcition and overruled 
by the judgment ol the Subordinate Judge dated the 20th December 
1887. FDTTEH NABAIN CHOWDHRY V CHUNDRABATI CBOWOH- 
BAIN, 20 C. 551 
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Local Investigation. Paob 

Or iaquiry— See TRANSFER, 21 C. 920. 

Magistrate. 

(J) Disqualifying interest of Magistrate^Criminal proceedings— Irregularity^ 
"'Personally interested"— Grim. Pro. Code, 1832, s. 555. — WhereaDietriot 
Magistrate, as prosecutor, initiated and directed the proceedings against 
certain accused persons who wero charged by him with having committed 
offences punishable under ss. 143 and 150 ol the Penal Oode, and where it 
appeared that the District Magistrate had himself taken an active part in 
causing the dispersion of the unlawful assembly, and bad pursued and 
directed the pursuit of the members thereof, and that he subsequently 
took pains to collect the evidence showing the connection of the accused 
with the unlawful assembly and the keeping of armed men, on which evi- 
dence the accused were afterwards convicted by himself : and where it also 
appeared from the judgment of the District Magistrate that he had embo- 
died therein matters which, if relevant, showed that he should have been 
examined as a witness, and that such matters should not have been stated 
without the accused having had an opportunity of testing them by cross- 
examination Eeld that the District ^lagistrate was disqualified from 
trying the case himself, and that the conviction must be set aside and a 
fresh trial held before some other Magistrate. The words “personally in- 
terested" as used in s. 555 of the Code of Criminal Prooednte do not 
merely mean “privately interested” or “interested as a private individual,” 
but include such an interest as a District Magistrate must have bad 
under the above circumstances in the conviction of the accused. GIBISH 
ChuNDER GHOSE v. the QUEEN-EMPRESS, 20 C. 857 — 

(2) See BENCH OP MAGISTRATES, 20 C. 870. 

(3) See COMPANIES Act (VI of 1882), 20 C. 676, 729. 

(4) See COSTS, 21 C. 609. 

(6) See CRIM. PrO. Code (Act X op 1882), 20 C, 513, 520. 

(6) See Criminal Proceedings. 2i C. 121. 

(7) See possession, 21 C. 29. 

(8) See Recognizance to keep peace, 21 C. 622. 

(9) See Transfer, 2i 0. 920. 
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Mahomedan Law. 

1 . — ACKNOWLEDGMENT. 

2. — CUSTOM. 

3. — debts. 

4. — Dower. 

5 — LEGITIMACY, 

6. — Succession. 


7 . — Wakf. 

8. — Widow. 


—L— Acknowledgment. 


Illegitimacy of birth— Insufficiency of father's acknowledgment without tn^twn 
to legitimate. -On the question of the legitimacy of a son born to a Matio- 
medan by a Burmese woman, the question did not arise oothis appw 
whether the father could have entered into a valid marrij^e with t e 
mother without her having relinquished Buddhism. The Court below 
found against her alleged conversion to the Mahomedan ' *““ **^ 

found upon the facts that no marriage of the parents as 
concubinage had taken place. The latter finding was affirmed. As to *ne 
question whether the son born to them had been legitimated 
acknowledgment of him, it was held, that, under the Mi^omedan law, ina 
legitimalioQ of a son, bora out of legal wedlock, may be efieole y 
of his father’s aoknowledgmeot of bis beiog oi legitimate birth , 
a mere recognition of sooship is insuffinent to eSeob it. 
in the sense meant by that law is requited, viz.t of „ 

not a mete recognition of paternity. ABDUL RazaK v. AGA MAH 
JaFPBRBindANIM. 2l 0.666(P.C.)=2l I.A. 66 = 4 M.L.J. 131-6 Bar. 

P.O.J. 389 
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Mahomedatt Law— 2 .— Custom. 

SuccMiion to %rovcrtu among Katichans—Pracliees not rccognijavle by law aa 

iZmral =u,Io«..-AmonB Mahomodan Kaaohaos, pc.ot.ooa 
relntioR to tbeit holding and inhoritanoa of property, having an immoral 
tondenoy. wero not rooogniaablo as ouatoms. or onfotcoabie 
reoognizo praotioea tending to promote prostitution, which the 
law reprobates and prohibits absolutely, would be contrary to tbo poJ>°y 
of that law. Whore property loft by a female Kanohani, deceased, was 
claimed by her legitimate kindred, it was held that an adoption, so 
called in conformity with those practices, had not operated to separate her 
from tbo family in which ebo was born. Tbe mode m wbiob her property 
had been acquired was not the subject of the present "I"®®**®": ™ 

only oonoetned with the tight of potsonal succession to it . and ^o- 
nerty was held to be distributable according to the rules of the Mahomo- 
dM urgoToing inh6rit»nce. GHABITI v ««« '0 JaN ; QBASr.l v 
JAGOU ai O' 149 (P.C.)=«20 I. A. 193 = 17 Ind. Jur. S79-6 Sar. P.C.J. 

370 = 52 P.R. 1893 


PAUSI 


3.— Debts. 


ftuit bv creditor of deceased Mahoviedm against his hey-Administratxon^ Suit 
SMt ^ ^ against tbe widow of a Mahomedan on the ground that she 

wl; in possession of his estate, and where there were other heirs of the 
deceased held, following the principle laid down in the case of 8 C. 
370 that the suit was properly brought against the widow, and that 
her liability was to be measured, not by the ertent of her interest in her 
V«»n h««iand’a property, but by the amount of the assets of his estate 
which hJd otmo^nto her hands and which she had not duly disbursed in 
SIn disoharce of the liabilities to which the estate was subject at her bus- 
band's do“tb AMIR DULHIN alias MOHAMDI J.KN V. B.MJ NATHSINGH 

alias B.UJU 81 NOH. 21 C- 311 


4.— Dower. 


n\ Law in Oudh-Discretionary power of the Courts over Die amount of dower-^ 

dowor“he appellate Court altered the amount decreed by the first Court, 
as a reasonable sum payable in lieu of an excessive one, which the hue- 
band had, on the date of tbe marriage, nominally enlyed in a mfMlmartM 
as the wife’s dower. Both Courts acted under theOudh Laws Act, XVIII 
nl 1876 8 5 The Judicial Committee having examined the grounds on 
whiob each of the Courts had exercised its disoretionary power, oonsider- 
oA raaaoD ffiven by the first Court to be sound and restored its decree. 
Rm E^N KAdIb v^^ begum SURBBYA BAHU. 21 C. 135 (P.C.) 

i ao iX 144 = 17 Ind. Jur. 535 = 6 Sar. P.C.J. 347 = Rafique and 
Jaokson’B P.C- No. 132 

(9) See MAHOMEDAN LAW (SUCCESSION), 21 0. 157. 

5.— Legitimacy. 

See Mahomedan law— acknowledgment, 21 c. 666. 

Succession. 

(11 RelinguishmeiU or omission to su£ for portion of cZaim-Civ. Pro. Code. 1882 
UJ \o^Mahomedan Law—Succession of a Mahomedan widow by laeal 

eustoin to a life interest in the estate of her htisband-Cauee of action tn her 
luillor dower distinguished from that in her suit for such estate.— A 
decree in a euit brought by a Mahomedan widow against the brother of 
her deceased husband, declaring her right to possess for life the estate of 
the latter in' accordance with a proved local custom, with an order for 
possession, was affirmed. A decree in a suit previously brought by the 
widow against the same defendant for her dower, gave no occasion foe the . 
application of s. 43 of the Civ. Pro. Code, having been made upon a causa 
nf action di6tin^Jt from that on which the present suit was founded. 
Mahomed Biabat ali v. Hasin banu, 2i o. 157 (P .C.) = 20 I.A. 155= 
17 Ind. Jur. 484=6 Bar. P.C.J. 374«Rafique and Jackson’s P.O. No. 

133 - — 

(2) See mahomedan LAW (CUSTOM), 21 0. 149. 

7.— Wakf. 
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Mahomedan Law— 7.— Wakf— (ConcZzwZed). 

that the remuneration of a vmlwati should nob exceed one-tenth of the 
income relates to such managers or mutwalis as have no beneficial interest 
in the usufruct of the endowed properties, or are strangers to the endow* 
ment. Taking into consideration the nature of the institution, the 
character of the grant, and (he position of the sajjadanashin, the rule 
was held not to apply to the Sasseram khankak. MOHIUDDIN v. 

Sayiduddin ufitts Nawab Mean, 20 C. 810 ... 545 

(2) Seillemenl in favour of the settlor's family with idtimaie remainder to the 

poor — Ded'catxon not substantially for religious and charitable purposes 

Appropiiation not within the principles of wakf — Property settled cn the 
settlor’s family with a charge upon it for religious and chariiable purposes 
—Charge, effect upon, where wakf not valid,— k settlor by instrument 
purported to create a wakf in favour of bis family, and, in (he event of a 
failure of bis descendants, in favour of the poor of Dacca. The lower 
appellate Court held that the deed created a valid endowment to the 
extent of Bs. 75 per annum only, and that, subject co such charge, the 
properties wore alienable. Beld, by tbe majority of the FUEL BENCH ” 

(Petiieram, C.J.. Trevelyan and Ghose, jj.; ameer ali, j., dis* 
seating) upon the construction of tho deed and upon the authority of 17 
C. 498, L.R., 17 l.A. 28, that the instrumeut did not create a valid 
there being no sabscantial dedication lo religious and obaritable purposes. 

Held, by tbemajorityof the FULL BENCH (PrINSBP, GhOSE, and AMBER 
ALI, JJ. i Pbtheram, C.J., and Trevelyan, J., dissentingi that the 
charge of Rs. 76 per ancum should be allowed. Held, by Pbinsbp, 
Trevelyan, and Ghose, JJ-, that the course of tbe decisions should not 
be disturbed by reference to texts which may favour the idea that a settle* 
ment on the settlor and bis descendants in perpetuity is a pious act. Qeli, 
by PRlNSEr and Trevelyan. JJ , that upon the findings of the lower 
Courts no second appeal lay, and it was not, therefore, necessary to express — — - 
any opinion as to tho validity of the instrument. AMBER Ali, J. — Tbe dis* , 
position in question, viewed according to theMahomedah law, which supplies 
ample safeguards against fraud, createda valid endowment.' There isacon- 
sensus of opinion among Mabomedan lawyers of every school and sect that 
wafiifs on children, kindred, or neighbours in perpetuity are valid. To bold 
that a wakf, tbe benefaction of which is bestowed wholly 01 in part on the 
wakij's family acd descendants, is invalid, would have tbe efiect of abrogat* 
ing an impcciant branch of the Mabomedan law, A wakf is a permanent 
benefaction for the good of God’s creatures. Tho wakf may bestow tbe 
usufruct, but not the property, upon whomsoever be chooses, and in any 
manner whatever, only it must endure for ever. II he bestows the usufructs 
in tbe first instance upon those whose maintenance is obligatory on him, or 
if he gives it to bis desceudrints so long as they exist, to prevent tbeii 
falling iuio indigence, it is a pious act, ovenmore pious than giving to the 
general body of tbe poor. When a ivakf is created constituting tho- — • 
family or descendants of tbe wakif tbe recipients of tbe charity so long as 
they exist, the poor are expressly or impliedly brought in to impart per- 
manency to tbe endowment. Tbe subsequent conduct of tbe walrt/ can* 
not in any way affect the wakf. BlKN.M Mia v. 8 HUE Lal PoDDAB, 20 
C. 

(8) Scb Declaratory Decree, 20 C. 834. 

8.— Widow. 

See Mabomedan law (Succession), 21 c. 167. 

Maintenance. 

Order for — Proceedings on application for maintenance — Evidence, record of^“ 
Summary tiial— Grim. Pro. Code {Act X o/* 1882), ss. 356 and 488.— 
Proceedings under Cbap. XXXVI of the Code of Criminal Procedure 
cannot be conduoied as in a summary- trial under Cbap. XXII, but -the 
evidence taken must be recorded as provided by s. 865. KALI DASSI 
V. DUBOA CHABAN NAIE. 20 C. 361 

Manager. 

(1) See ACT VIII OP 1886 (TENANCY, BENGAL), 20 0. 881. - • 

(2) See LIMITATION ACT (XV OF 1877), 20 C. 18. . .. 

(3) See POSSESSION, 21 C. 916. 

1382 


79 


238 



GENERAL INDEX. 


Managing Members. 

Bee HINDU DAW (Joint Pamilv), so 0. 453. 

Marginal Notes. 

Bee ACT VI OF 1S76 (Chota Naopur Encumubrbd Estates), 30 c. boj 

Market. 

Beo ACT lU OF 1894 (MUNICIPAL, BENGAL.), 20 C. l>64. 

Married Woman. 

See GRIM. PRO. CODE (ACT X OF 1882), 20 C. 483. 

Material Irregularity. 

Bee SALE, 21 G. 66. 

Merchant Shipping Act 1854 (17 and 18 Vic , C. 104). 

B. 267—Seo JURISDICTION. 21 0. 782. 

Merchant Shipping Act 1855 (18 & 19 Vic., C. 91). 

S. 21—806 JURISDICTION, 21 C. 782. 


^^^SoTaOT Vltl OF 1885 (TENANCY. BENGAL), 21 C. 869. 

0/ tfecree m suii for possession-Execulion pending 
(1) LUCUW71 appeal and restoration of liOsscsston-^RioM to 

llnd and obtained a decree. K appealed, but pending the »PP®»* J 

of the land in executjoo of bis decree* A. was successful m 

th^appeal. and was restored to possession in execution j* 

sLooallate Court, which, however, was eilent ae to mesne proBts. Jn 
oftineation by for mesne profits for the period during which R was 
nnltlCv ^ flew that X was entitled to restitution of such 

mesn^ profitain the execution proceedings, and it 

him to bring a separate suit to recover them. He was entitled 

riSitutiOD either by reason of this power conferred by s. 583 of the Cxv. 

^^rcSdB ipC the Court which paJeed the decree, or by th nc 

^hereot right that the Court has to order the restitution 

which has been improperly taken under the erroneous decree set aside m 

appeal. RAJA BINQH v. KOOLDIP SINGH, 21 0. 989 

(3) Bee DBCBBB. 21 C. 259. 

(3) Bee MUNSIF, 21 0. 660. 

(4) Bee RES JUDICATA, 21 0. 252. 


Minor 


rt\ v^ssartcs-fiontf. registered, executed by minor -Regtstraiwn of boi^by 
(11 Limitation to suit against a minor on a registered bond executed by 

Mm L,iec,,,arie:-CcntractAct (IX of 1672), s. 68-B.s«IraS.on Act 
(in of 1877), «. 35.— On the ‘iOth April 1886, a sum of money was 
Advanced by A to a minor who executed a bond in respect thereof and 
duly registered the same. The money was required by the minor to 
ntovide for bis defence in certain criminal proceedings then pending againet 
him on a charge of daooity and was used by him for that purpose. On 
fche 18th June 1892 A instituted a suit against the minor for the 
due on the bond. It was urged on behalf of the minor, who had not 
attained maiority at the time the suit was filed, that he was not liable to 
A for the amount advanced ; that it was not advanced for necessaries ; 
that he was not liable under the bond, and that the fact of its being tegis- 
tered ooold not help the plaintifi, and consequently, even assuming that 
the money was required for “ neoessarUs ” the suit was barred by 
limitation, being brought more than three years after the advance was 
made. flsW, tliat the liberty of the minor being at stake the money 
Advanced must be taken to have been borrowed for necessaries within the 
meaning of s. 68 of the Oontraot Act. fleW further, that there being 
nothing to show that the minor appeared to be such to the Registrar at 
‘ the time of registration so as to enable the Registrar to refuse registiatioa 
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fAXnor— {Concluded). 

under s. 35 of the Registration Act, and the concealment of the fact ofthd 
executant’s minority both by himself and by the plaintiff from the Regis- 
trar not amounting to fraud so as to invalidate the registration proceedings 
as against the minor, the Registrar had in no way violated the law 
relating to the registration of documents, and the bond must be taken to 
have been duly registered. Bcld also, that in such a case the bond could ' 
not be ignored and treated as non-existent, being the basis of the suit, and 
that on its being proved to have been executed by the minor in resneot of 
money advanced for necessaries, effect must be given to the 'fact of 
registration, and the suit was not barred by limitation, and that the 
plaintiff was entitled to a decree. BHAil Charan MAL v. OHOWDHRY 
DEbYA SINGH PAHRAJ, 21 0. 872 

(2) Bightol minor to contract— Contract by a minor^Specific perfortniinoe of 
contract, right of minor to enforce— Contract Act (IX of 1372), a. 11.— A 
minor in this country cannot maintain a suit for speoifio performance of 
a contract entered into on his behalf by his guardian. SembU, having 
regard to the provisions of s. 11 of the Contract Act IX of 1872, a minor 
in this country cannot contract at all. FaTIMA BIBI v. DEBNAUTH 
SHAHA, 20 C. 508 

• 4 « 

(8) Swiinsubsta^e against minor— Sale certificate, irregular descriptvm in— 
Decree against widow reyrei>enLing her mxnor son— Decree, sale of infant's 
share under— Represtnlalion of mxnor in suit. — A sale certificate expressed 
a rent decree to have been made against R, the widow and heiress of K, 
and the mother of a minor son, name unknown. Beld, that this desorip* 
tion, though irregula.r, showed that in substance the suit was against the 
infant, and that the infant’s share was sold under the decree. EEDAB 
Prosunno Lahiri V. Protap Chundbb Talukdar, 20 C. 11 

(4) Suit on behalf of a person alleged to be but not in fact a minor— Proccdurt to 

be ndepted when suit is instituted on behalf of an alleged minor who is 
not so in/flci.— When a suit is instituted by a person alleging himself to 
be a minor, and the suit is brought through a next friend, and when it is 
found that the plaintiff was not at the date of the institution of the suit in 
fact a minor, the Court should not dismiss the suit, as the defendant oan 
be fully indemnified by the payment of his costs. In such a case the 
proper remedy is for the defendant to apply to have the plaint takes off 
. the file or amended, and if it be not amended the next friend's name may 
be treated as mere surplusage and the suit be allowed to proceed. TAQUI 
Jan V. Obaidubla alias Nanhe Nawab, 2i C. 866 

(5) See ACT VIirOF 1885 (TENANCY, BENGAL), 20 C. 081. 

(6) See Grim Pro. Code (act X of 1882), 20 C. 483. 

(7) See Letters of administration, 2i C. 9H. 

(8) See Limitation Act (XV of 1877), 20 C. 714. 

Misapprehension. 

Bee BALE. 20 C. 8. 

Misdirection. 

See CHARGE, 21 C. 955. 

Mistake. 

See Contract, 20 c. 854. 

Mitakshara Law, 

See Hindu Law (joint Family), 20 C. 328, 453. 

Mlthlla Lav. 

* 

See Hindu Law (Stridhan), 21 0 . 344. • 

Mohunt. 

(1) Decree obtained by, on behalf of muth— See EXECUTION Off DEORBEi . 20 

C. 103. 

(2) Suit to remove— See Right of suit, 20 0. 397. 

Mokurari Lease. 

gee SALE, 21 C. 702. • 
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Moitey. fAC2£3 

(1) Decree, sale o( mortRaged property iu execution of— See TrANSFEB OF PRO- 

PERTY ACT (IV OF 1802), 21 0. 34. 

(2) Misappropriated by agent, suit for— See JURISDICTION AND LIMITATION, 

20 0. 125. 

(3) Paid for benefit of another— See VOLUNTARY PAYMENT, 21 0. 142. 

Mortgage. 

1. — GENKBAIi. 

2. — OONDITIONAL SALE. 

3 PORBOLOSURB . 

4.— EEDBUPTION. 

6. — Usufructuary. 

■ I .— Qeoeral. 

(1) Advance payable on demand— See STAMP AcT (I OF 1879), 21 C. 241. 

(2) Bond— See Tb.ansfeb OF PROPERTY AGT (IV OF 1882), 21 C. 568, 

792. 

(3) Bond— Rights of purchaser of — See ATTACHMENT, 20 C. 605. 

(4) Bond, suit on— See LIMITATION Act {XV OP 1877), 20 C. 269. 

(6) By alleged benamidar— See ESTOPPEL, 20 C. 236. 

(6) By one owner of undivided share of estato— Bee HINDU LAW (PARTITION), 

20 C. 533. 

(7) By sharer of undivided share— See OOSTS, 21 C. 904. 

(8) Decree— Against estate of deceased member of joint family— See EXECU- 

TION OF DECREE, 20 0. 895. 

(9) Decree, sale in execution of— See PARTIES, 21 C. 116. 

(10) Money, interest on— See INTEREST, 21 G. 274. 

(11) Property, Decree uot satisfied by— See TRANSFER OP PROPERTY ACT (IV 

OF 1882), 21 C. 26. 

(12) Property, Sale of— See EXECUTION OF DECREE, 21 C. 639. 

(IS) Sale of, in execution of money-decree— See TRANSFER OF 'PROPERTY 
ACT (IV OF 1882), 21 C. 34. 

(14) Security, Conversion of— See SALE, 20 C. 241. 

(15) Suit between Hindus, Account directed by decree— See INTEREST, 21 C. 

840. 

.—.2.— By Conditiooal Sale. V 

See LIMITATION ACT (XV OF 1877), 20 0. 269. 


— 3 ForecloBure, 

(1) See Decree, 20 0. 279. i: 

(2) Bee LIMITATION ACT (XV OF 1877), 20 C. 269. • • . 

..^ 4 — {Redemption. ' 

(1) of mortgaged property-^Eeladve rights of first and second mdrtgagees'aifj‘~''"‘' 
the same preperty— Mortgage decree giving terms of redemption of the firsP ■ ■ ' 
by the second^ Compound interest. — There being a &Bt and a second mort- 
gage of the same property, a mortgage decree (that upon the first by con- 
sent) was obtained by each mortgagee respectively neither of them being V * - 

party to the decree obtained by the other. In the first mortgage it was ' 
agreed that, on default by the mortgagor, interest at 12 per cent. sbouM 

be paid on the principal and interest taken together, the latter being oal- 

oulated with annual rests. At a judicial sale under the decree obtained V 
by the first mortgagee, he became the purchaser of the greater part of the • t 
property. In this suit, which was brought by the first mortgagee’s heir ' ’ * 

now representing him against the second mortgagee, making the mortgag- v 
ore parties for deolaration of his rights, it was decided that the second 
^ mortgagee was entitled to- redeem the first mortgage, fent the appellate 
Oourt, referring to the consent decree having given simple interesfr^nly, 
made this the basis of an inference that compound interest must novV be 
disallowed : Beldt that tbis was not the right inference ; And cozn^ttsd 
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Mortgage— 4. —Redemption— (ConciMded). 

interest was allowed, according to the terms ot the motfgage. Ganqa 

persuad sahu V. Land Mortgage Bank, 2i c« 366 (P.C,)»2i i a 

1 = 6 Sar. P.C J. 363 
f3) See' DECREE. 20 C. 279, 

(3) See Interest, 2i c. 840. 

(4) See Parties, 21 C. 116. 




874 


5.— Usufructuary. 

Fo! luof moritjugc-Sale-'Construclion. wheOier lands had been sold or mortgaged 
—Evidence— Docuni'ints explainsd by parol - Waste land grants^Usufrtic- 
ttuzry mortgage —Waste lands, granted in 1870, were transferred by the 
grantee in 1871 to his creditor, since deceased, from whose representatives 
in 1891 be claimed redemption, alleging that the transfer bad been made 
upon a mortgage with possession. The grantee bad previously, in 1870, 
mortgaged the lands to this creditor to secure advances taken for part 
payment of the purchase money. In 1871 they arranged that the creditor 
should advance the entire balance, and they jointly petitioned lot an 
entry to be made, in the register of waste land grants that the owner- 
ship had been transferred from the one to the other ol them. This entry 
was made, and endorsements to the same efiect were made on the 
documents of grant. On the question whether the transaction was a 
mortgage, or a sale as the defendants alleged it to be, general evidence 
was given, in addition to the documentary ; and among the facts in 
favour of the plaintiff was that the creditor bad retained unoaooelled, till 
bis death, all acknowledgments for the money advanced by him in the. 
transaction. Although, under other oircumstanoes, and on the documents 
alone, the inference might have been that there bad been a sale for some 
undisclosed consideration, yet, on the true oonstruclion of the joint 
petition, and the orders made thereon, the proper conclusion was that 
the entry and endorsements were intended only as a record of the 
arrangement proposed by the parties, and sanctioned by the registering 
olBoer. The intention was not to have an absolute sale. The tiaosao' 
tion was held to be a mortgage which the plaintiff was entitled to 
redeem. KaDER MOIDEEN v. Nepean, 21 C. 882 (P.C.)s2i I.A. 96a 
L. B.R. (1893-19091 95 = 6 Bar. P.C.J. 453 ... 1321 


Mortgagree. 

(1) Not party to partition suit, liability of, for costs— Sea COSTS, 21 C. 904. 

(2) Rights of— Sea HINDU L.AW (Partition), 20 C. 533. 

(3) Suit by— See PARTIES, 21 C. 116, 

(4) Suit by, against father and minor sou— See Hindu LAW (JOINT FAMILY), 

20 C. 328. 


Mortgagor. 

(1) See Hindu Law (Partition), 20 C. 333. 

(3) See Parties, 3l C. U6. 

(3) Bee TRANSFER OF PROPERTY .ACT (IV OF 1832), 21 C. 792. 

Moveable Property. 

(1) See FINE, 20 C. 478. 

(3) See Limitation act (XV of 1877), 2i C. 157. 

Municipal Commissioners. 

Powers of— See ACT HI OF 1884 (MUNICIPAL, BENGAL), 20 0. 654, 310. 319. 

Municipal Roads. 

Vesting in— See ACT III OF 1884 (MUNICIPAL, BENGAL), 20 C. 733. 

Munsif. 


Jurisdiction of — Decree containing order for ascertainment of mesne profits from 
dale of suit to date of recovery of possession — Efiect on jurisdiction of such 
mesne profits added to amount of decree exceeding jurisdiction of the Jfunss/. 
—A euit, valued at Rs. 930, was brought in the Muneii’s Court to recover 
posseeeion of certain lands on the ground of illegal dispossession. No mesne 
profits up to date of suit were claimed, but the plaint prayed that such 
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Munslf— (Coneiuded). 

moano proats from date of suit to recovery of possesaioo, as might be aecer- 
tainod in ejeoubioQ of decree, should be awarded to the plaintJu. ine 
MunBit ((ave a dooree in accordanoe with the prayer o! tho plain 
Dlaiotiff then neked that the mesne profits might be assessed, and in nis 
petition he roughly estimated them at Rs. 1,695, and thereupon it ™ held 
both by the Munsif, and on appeal by the District Judge, that the 
hud no jurisdiction, as he could not give a decree for more than Ks 
Hfld, on appeal to the High Court that the Muneif had 3«“sdiotion to 
ascertain the mesne profits, and to give efieot to the order 
decree in the suit, notwithstanding that the amount of such “^neptofite. 
when added to the value of the suit, might come ® ° 

the pecuniary jurisdiction o£ hie Court, RAilESVVAB MAHTON . 

MAHTON, 21 C. 660 

Mutwall. 

See Mauomedan Law (WAKF) 20 C. 810. 

Necessaries. 

See MINOR. 21 C, 872. 

Necessity. 

See HINDU Law (Widow). 21 C. 190. 

New Proceeding 

See CBIM. PRO. CODE (ACT X OP 1882). 20 C. 867. 

Bee Civ. Pbo. Code (Act XlV op 1882 ), 2i C. 269. 

Of execution— See CiV. PRO. CODE (ACT XfV OF 1832). 20 0. 370. 

(2) Of execution— Sse EXECUTION OF DECREE. 21 0. 19. 

(3) Of sale — See SALE, 20 C. 746. 

(4) Of sale, Publication of— See SALE, 21 C. 354 

f6l Of sale of putni tenure, defect in— See SALE, 20 0. 86. 

(6) Parties entitled to-See CrIM. PRO. OODB:(ACT X OF 1882), 21 C. 72v. 

(71 RiRht to— See POSSESSION. 21 C. 915. 

( 8 ) Service of-See ACT 7 il OF 1880 (PUBLIC DEMANDS RECOVERY, BENGAD), 

' 21 C. 350. 

(9) To partics-See CbiU. PRO. CODE (ACT X OF 1882). 20 0. 620- 

(10) To quit— See LANDLORD AND TENANT, 20 C. 101. 

(11) See ESTOPPEL, 20 G. 296. 

(12) See Parties, 21 C. 116. 

(13) See SALE, 20 0. 25. 


Nuisance. ^ ^ 

See PUBLIC NUISANCE. 20 C, 665. 

Numerous Parties. 

Smt— See BIGHT OF. 20 C. 397. 

Numerous Plaintiffs. 

See PARTIES, 21 0. 180. 

Objection. 

(1) Omission to specify ground of. in revenue appeal— See SALE, 21 C. 70. 
fn\ Taken for first time on appeal— See SALE, 20 0. 86. 

To award. Effect of— See ARBITRATION, 21 0. 213. 

/41 To sale by person olaimiog to real owner— Bee CIV. PRO. CODE (ACT XIV 
' ' OF1882J, 20C. 418. 

Objects and Reasons. j 

Bee ACT ll.OF 1874 (ADMINIfeTRATOB GENERAL’S), 21 C. 782. 
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Obstruction. FagB 

(1) Obstructing drain, prosecution foe — See ACT III OP 1884 (MUNICIPAL, 

EENOAL), 20 C. 448. 

(2) On tidal navigable river — See PUBLIC NUISANCE, 20 0. 665. 

Occupancy Right. 

See ACCRETION, 21 C. 233. , 

See ACT VIII OF 189S (TENANCY, BENGAL), 21 C. 129, 869. 

Occupancy Ryot. 

Transfer by— See ACT VIII OF 1885 (TENANCY, BENGAL), 20 C- 590. 

Occupiers. 

See ACT III OF 1884 (MUNICIPAL, BENGAL), 21 C. 319. 

Offence. 

(1) Committed on High Seas— See JURISDICTION, 21 C. 782. 

(2) Continuation of— See ACT II 1888 (CALCUTTA MUNICIPAL CONSOLIDATION 

BENGAL). 20 C. 605. 

(3) Requisites for valid composition of offence— Seo COMPOUNDING OFFENCE,— 

21 C. 103. 

Office. ^ ' 

Or Emolument, suit for— See J UBISDICTION, 21 C. 463. ^ ■ 

Officer. 

Of Government, Suit to set aside act or order of— See LIMITATION ACT (XV 
OF 1877). 21 C. 626. 

Omission. 

(1) To disclose commission of ofience— See ACCOMPLICE, 21 C. 328. 

(2) To give information of oQence to Police— See GRIM. PRO. CODE (ACT X OF 

1882), 20 C. 316. 

Operation of Law. 

See LEASE, 20 C. 273. 

Order. 

(1) Absolute for sale. Application for— See CiV. PRO. CODE (ACT XIV OF 1882), 

21 C. 818. 

(2) Of District Judge as to security— See APPE.Uj (GENERAL), 20 C. 245. 

(3) Of Her Majesty in Council — See LIMITATION ACT (XV OF 1877), 20 0. 551. 

(4) Of Special Judge on appeal from Settlement Officer— See APFEAL-(SECOND - 

Appeal), 21 0. 776. 

(5) Passed in appeal by District Judge— See APPEAL (SECOND APPEAL), 

21 C. 799. 

(6) Prohibiting use of market— See ACT III OF 1884 (MUNICIPAL BENGAL), 

20 C. 654. 

(7) Refusing to make party defendant to application for probate— See APPEAL 

(GENERAL), 21 C. 539. 

(8) Refusing to stay execution of decree for costs— See LETTERS PATENT, - •• 

High Court, 2i c. 473. 

(9) Setting aside sale in execution of decree— See APPEAL (GENERAL), 21 C. 

825. • • 

(10) Sale— See APPEAL (SECOND APPEAL), 21 0. 789. 

(11) To pay costs of complaint in Criminal Court— See Appeal (CRIMINAL), 

20 G. 687. 

(12) To person holding Certificate under Act XXVII of 1860 to furnish security— 

See Appeal (General), 20 C. 641. 

(13) Ultra vires— See LIMITATION ACT (XV OF 1877), 21 C. 626. . , 0 

(14) Under Bengal Act V of 1876. s. 234— Bee ACT HI OP 1884 (MUNIOTAD*^"***'' 

BENGAL), 20 c. 699. ; - - ’ ' ■ 
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Osathowla. 

Bee Lbasr. 30 0 . 273. 

Outcaste. 

Aod degraded woman, SuocosBion to property of— See PROHATE, 21 C. 097. 

Owner. 

See Oiv. Pro. Code (ACT XtV OF 1882), 20 G. 418. 

Ownership. 

(1) See Declaratory decree, 20 C. 83i. 

(2) Bee LIMITATION ACT (XV OF 1877), 20 C. 660. 

Pardanashin Lady. 

Attendance of p'irdana.^hin-Warrant ca$e-Isme 

1883 4 S 204. 206— Dwcrrfion of Court.— la a warrant case, the acoueed 
being a pardanashin, the Magistrate can dispense with her attendance 
under e. 205 of the Grim. Pro. Code if he issues a 

instance, and this he has a discretion to do under s. 204. BaSUMOTI 
ADHIKARINI 7. BODRAM KALITA, 21 0. 588 

Parol Evidence. 

Bee CONTRACT, 20 C. B54. 

Parties. 

(1) “ Concerned in dispute’*— See Possession, 21 C. 29, 404. 

(2) Entitled to Notice— Bee ORIM. PRO. CODE (ACT X OP 1882). 21 C. 727. 

(3) Married and holding property under Code Napoleon— See COURT PEES ACT 

(VII OP 1870), 20 0. 675. 

f4) Right of, to appear— See GRIM. PRO, CODE (ACT X OP 1882), 20 C. 520. 

(5) Substitution of. in Criminal Proceeding— See POSSESSION, 21 C. 404. 

bu mortaagee and sale in cxeeulion of mortgage decree— Grant of putm 

(6) redemption- NoJ^ce - Cottsfrucitve 

notice-TrLsfer of Property Act (IV of 1883). as. 3 and 85.-A ntouza K. 

was mortgaged by D by bonds extending from 1067 to 1879, the last bond 

of 6th Jannlry 1879 including the amounts borrowed oo 

On 7th January 1872, whilst it was so under mortgage, the same “O'J- 

gagot D executed bonds whereby be mortgaged K to the 

suits brought on the basis of those bonds, oamo to an amicable settlement 

with the defendants by which, on 25th February 1879. he settled K m mni 

with them ; the 6onMs for the pulni going to satisfy the mortgage debts. 

In 1885 a suit, to which the present defendants were not made parties, 

was brought by the mortgagees of the bond of 6th January 1879, and, m 

execution of the decree in that suit, K was put up for sale and putohased 

by the plaintiff on 21st June i886. In a suit brought in 1890 against the 
defendants to set aside the pntni and for khas po^ession of K, ^ 
found that the plaintiff had notice of the pufnt. Held, that the ffafend- 
ants as pntnidars had an interest in K within the meaning of s. 85 of 
the Trai^Bfer of Property Act, and should therefore have been made parties 
to the suit in 1895. and thereby given an opportunity of tedeerning the 
mortgage on which that suit was brought. If not as pufmdars, they 
were entitled as second mortgagees to have an opportunity of reaeeming 
the ntior mortgage and to be parties to that suit. Not having bean parties 
the olaiotiff was not entitled to khas possession as against them. JUGDL 
^SSOBE L.rLL SINGH DEO V. KARTIC CHUNDEB CHATTOP.VDHYA. 

210. 116 « . . 

(7) Suit by some of a class as representatives 

(jode, 1882. s. ZO-Leave to institute suit— Right of 

jLit s 30 of the Civ. Pro. Code does not require an “ express ” permis- 
sion’ to be recorded by the Court, but if suoh permission can be well 
sathered from the proceedings of the Court in whiob the suit was insti- 
tuted an appellate Court may (where an objection that no permission 
vAs oiven is oakeu on appeal) infer from suoh proceedings that permiBSion 
Wisreally granted. DHUNPDT SiNGH v. PaBESHNaTH SINGH, 21 0. 180 
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Parties— (CoficZwd^d). 

(9) To Criminal Proceedings— See POSSESSION. 21 C. 915. 

(9) To suit -See CiV. PRO. CODE <ACT XIV OF 1882), 20 C. 260. 

(10) See CO-SHARERS, 20 C- 107. 

Partition. 

(li Private partition— Putni of separate shxre— Subsequent partition under 
Bengal Act VIII of 1876, $• 1'28— Parties — D<-/€ndanls.—Tbe plaintifis 
were co aharera in a certain eatate. T being another co*aharar. In 1818 
a private partition took placa between the co-sharers in the course of 
which oertaio specific lands were allotted to T in severalty, the rest xe- 
maining undivided. T granted a patoi lease of her share to third parties, 
who were thenceforth m possession ; and subsequently there was a parti* 
tioD of the whole estate by the Collector under Bengal Act VIII of 1876, 
in the coarse of which the specific lands allotted to Tin the private 
partition were allotted to the plaintifi.«, who brought against the tenants 
of the land suits for rent to which they made the patuidars defendants, 
Held, that the patnidars were properly made parties to the suits in order 
to try the question of the right to receive the rent as between the plain- 
tiffs and the patnidars : Seld also that, assuming that the patnidars 
wees not parties to the partition proceedings by the Collector, they were 
entitled to retain possession of the lands allotted to their lessor T in the 
private partition, by which partition the plaintiffs were bound, notwith- 
standing the subsequent partition by the Collector. S. 128 of Bengal Act 
VIII of 1876 does apply to a case in which there has been a prior private 
partition, che estate in such a case not being ** held in common tenancy'* 
within the meaning of that section. HRIDOY NaTH SHAHA v. MOHOBDT- 
NESSA BiBEE, 20 C. 285 

( 2 ) Right to partition— Joint possession— Oo-pirc^.ners—Suit by subordinate ten^ 
ure-holder tor partition against superior landlord.— Joiati possession alone 
is not a sufficient ground for compelling a partition. In order that persons 
may be co-parceoers, and so have a right to partition, not only must they 
be in joint possession, but that joint possession must be founded on the 
same title. A subordinate tenure-holder therefore has no right of parti- 
tion as against his super! ir landlord. The plaintiffs were proprietors of a 
12 anna share and dn;' of the other 4-anna share of taluk A, 

which consisted of a 7^ annas share of so much of the lauds of three 
villftgas, D, B, and T. as appertained to an estate in the Colleotorate No. 23. 
Estate No. 23 with three other estates represented fractional shares in three 
parganas comprising about 500 villages. No partition had been made of 
these parganas, but by private arrangement certain lands in the village 
bad been assigned to one estate and certain other lands to another, some 
lands being kept joint and common to all four estates. In estate No. 33 
there was another permanent tenure 8. a taluk consisting of lands not 
only in the three villages O, B, and T, but in nine others ; of this taluk 
a 2 anna share belonged to L, one of the zamindars of estate No. 23, and 
a 7^ anna share of the remaining i4-anDa share was held under the 
plaintiff. In a suit against L for partition of such of the lands of taluk 
A as appertained to estate No. 23, and were separate from the other 
estates, to which the other zamindars of estate No. 23 were made parties, 
held, assuming the plaintiffs were entitled to partition at all, that the 
suit would lie as regards (be lands specified as belonging to estate No. 33 
without reference to the lands held in common as belonging to all the 
four estates. MaKUNDA LAL PAL CHOWDHURY v. LBHURAUX. 20 0. 
379 

Partner. 

See ATTACHMENT, 20 C. 693. 


Paob 
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Pauper Suit. 

(1) See EXECDTION OF DECREE, 20 C. Ill- 

(2) Sea PRACTICE, 20 C. 319. 

Payment. 

(1) Not certified to Court— See LIMITATION ACT (XV OP 1877), 21 0. 643. 

(2) Of arrears before sale without obtaining exemption from sale— See SALE, 31 0. 844. 

(3) Of revenue by person holding estate under decree afterwards reversed — See VOLUN 

TARY Payment, 21c. 142. 
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Penal Code (Act XLV of I860). . 

(I) S. 70-9ee FINE, 30 C. 473. 

(9) B. 147— See 0«IM. PRO. CODE (ACT X OF 1882i, 21 0. 827. 

(3) 89. 173. 180— See REFUSAL. 20 0. 368. 

(4) S. 176—366 ORIM. pro 00DE(ACT X OP 1882), 20 0. 316. 

(6) S 182— Sea SANOTION TO PROSECUTION, 20 C. 474. 

{S\ S. 186— See COMPENSATION, 90 0. 491. 

(7) S. 193— Sea Orim. Pro. Code (Act XOF 1882), 90 0. 349. 

(8) S. 193— See REGISTRATION (ACT III OF 1377), 20 0. 719. 

(9) Ss. 193. 199 —Proce^ iings by District Judge without jurisdiction — Ultra vires. 

— Sanction to prosecute granted in proceedings held without jurisdictio7i—“ 

Bengal Tenancy Act, 1085, s. 95 — Sancliori to prosecution — False eoidence, 

— The Bengal Tenancy Aot does not authorise a proceeding calling upon a 
peraou to show cause why be should not mike over documents and papers 
belonging to the estate of which a common manager has been appointed. 

A person giving false evidence in such proceeding cannot be convicted under 
s. 193, or 8. 199 of the Penal Code. ABDUL MA.lID v. KRISHNA LAL 
NAG. 20 C. 724 ... 489 

(10) S- 224— See ESCAPE, 21 0 . 337. 

(II) Sv 268. 233. 290— See PUBLIC NUISANCE, 20 0. 665. 

(12) 8s. 366, 498—866 GRIM. PRO. CODE (AOT X OF 1882), 20 C. 483, 

(13) S. S72—Defting to hire a girl under sixteen for immoral purpose for one 

Occasion-Prostitution fora course of lite-Crim, Pro. Code {AefX o/1882), 

ss. 219, 226, 273. — A young prostitute under 16 yeare of age was brought to 

a bouse of assignation by the accused at the request of the oonaplainant 

and for his supposed use on that oneocoasioQ, it not being contemplated 

that the girl should be sold or let out for a period of employment, or for 

the purpose of being employed by the oompiainant as a prostitute, or for 

the purpose of being disposed of by him for that course of life. BeUl, that 

such a letting out by the accused was not within the meaning of s. 372 

of the Penal Code, which on the authorities contemplates a case of letting 

or hiring nr other similar trinsaction by which the posssssion of a girl is 

obtained with the intention of emnloying her habitually for the purpose 

of iudisorirainate sexual interocurse. QueEN.Empress v. SUKEB 

RAUR. 21 C. 97 — 697 

(14) 3. 411—336 Stolb^n Property. 2i C. 328. 

Penalty. 

(1) See Companies act (VI of 1882), 20 C. 676. 

(2) See Hindu Law (Joint Family). 20 C. 328. 

(3) Sea Transfer op Property Act (IV op 1882), 20 C. 860. 

Perjury. 

See Fraud, 21 0. 612. 

Permit. 

Pot removal of offensive maiter— See ACT II OP 1888 (CALCUTTA MUNICIPAL 
CONSOLIDATION, BENGALI, 20 O- 605. 

Person claiming: Interest. 

See PROBATE, 20 0. 37. 

Petition. 

(1) By Administrator.General for Letters of Administration — See PRACTICE, 

20 0. 879. 

(2) Form o(— See ACT VIH OP 1835 (TENANCY, BENGAL), 21 O. 602. 

(3) Verification of — See PRACTICE, 20 0. 879. 

Plaint. 

(1) Amendment of— 3ie ATTACHMENT, 20 0. 805. 

IQI Date of presentation when insufficiently stamped— See LIMITATION ACT 
(XV OF 1877). 20 0.41. 

(3) Insufficiently stampei— See LIMITATION ACT (XV OP 1877), 20 0. 41. 
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Plaint — {Concluded). 

(4) Verification of plaint— Civ. Pro. Code, 1332, ss. 51 anti 435 —Principal officer 
of a Corporation or Company— Verification of plain/ by Acting Manager.— 
Tbe Mioagdi at Lucknow of the Io:al branch of the Delhi and London 
Bank was authoci^ad by a power of attorney under the seal of the Com* 
pany in London, to sue for debts due to the Btnk, and to substitute any 
person for himself, besides doing other acts of management. A power*of> 
attorney, ezacuted by him as minagcr, appointing the accountant of the 
Bank to be its attorney in Lucknow did not contain express authority to 
tbe person so empowered to sue for debts due to the Bank, Tbe account- 
ant conducted, under this power, the chief business of the branch, and 
while he was sc conducting it this suit was instituted against defendants, 
of whom some objected that be was not authorized to sign and verify 
the plaint. Held, that s. 51. Civ. Pro. Code, regulating proceedings by or 
on behalf of ordinary plaintiffs, did not apply, but that s- 435 was applio- 
able, tbe Acting Manager appointed as abovementioned being a princi- 
pal officer of the Bank Corporation within the meaning of that section. 
Delhi and London Bank v. Oldham. C. 60 (P.C.)*=20 1. A. 139* 
17 Ind. -Tur. 482=6 Sar. P.G.J. 331= Rafique and Jackson’s P.O. No. 130. 

Plaintiffs. 

See CO-SHARERS, 20 C. 107. 

Pleadings. 

See Variance between pleading and proof, 20 C. i. 

Police Diaries. 

See Crim. Pro. Code (act X op 1882), 20 C. 642. 

Police Report. 

See Grim. pro. Code (act X of 1882), 20 0. 520. 

Possession. 

(1) And mesne profits, suit for -See RES JUDICATA, 21 C. 252. 

(2) As evidence of ownership— S^e OCCLAR.\TORY DECREE, 20 C. 834. 

(3) Obstruction of — See SALE, 21 C. 479. 

(4) Order of Criminal Court a$ to —Crim. Pro. Code {Act X 1882), s. 145 — 

“ Parties concerned in dispute Death of one of original parlies — 
Substitution of party roithout fresh proceeding under s. 145— Possession at 
time of institution of proceeding or at time of final order— Crim. Pro. 
Code, s, 537. — In a proceeding under s. 145 of the Code of Criminal Frooe- 
dure, recorded on 27th April 1893, A and B were lespeotively made first 
and second parties, and were ordered to put in statements of their claims to 
tbe land in dispute, which they accordingly did. B died on 24th May 1893. 
In his statement filed on the 31st May, A. disclaimed any interest in the 
land, but stated that his mother, D. K. (who had been a party conoern- 
ed in the dispute which led to the original proceeding;, was the owner and 
in possession of it. On 1st June B. S. applied to be substituted as a party 
in place of his father B. D, K and B. S. were made parties without any 
fresh proceeding under s. 145 of the Code. The case was beard on 27th 
June and 7th July, and on 17th July the Magistrate found as regards the 
possession in favour of D. K. Held by PETHBR AM. C. J- and TREVELYAN, J . 
J. (BAMPINI, J., dissenting) that aincetbe possession to be enquired into was 
the possession at the time of tbe initiation o! tbe proceedings, the words 
“parties concerned in the dispute” meant parties concerned at that time* 
there was no power in such a proceeding to introduce parties who were 
not concerned in the original dispute. No order could therefore be made 
against B.S., and the proceedings were bad as against him. Per R.aMPINI, 
, 1.— Tbe preliminary proceeding under s. 145 of the Code may, and in 
many oases must, partake of the oharaoter of a general citation to all; tbe 
patties concerned in tbe dispute to appear, and it is not necessary for the 
Magistrate to confine his final order as to possession to the parties whom 
he may have named in the preliminary ptocesding. The Magistrate bad 
power to substitute the name of .B. S- for that of his father withoiH 
commencing the proceedings de mvo. The alteration in s. 146 of Act X 
of 1882, the present Crim. Pro. Code, of the language of s. 53 of the old 

1392 


Page 


672 


» 



QENBB&L INDEX. 


PosM85lon~(OoneItM20(l). Paob 

Oodo, Aot X of 1872, implies that the Msfjistrate is to decide on the pos> 
session, not at the time of the initiation of the pcocoediogs, but at the 
time of recording the cvidenoo. If there was any error in the prooeedinge. 
it was one oared by s. 637 of the Oodo, BBCHU 8HBIKH v. Deu Ku> 

MARI DASI, 2lO. 401 ••• 90® 

(6) Order of Criminal Court as io—Crim. Pro- Code {Act X of 1882), a, 145 
— **Partie9 concerned " — If^ifnesses -Issue of summons to tvUnesses^Magis- 
trate, duly of — Process to enforce attendance of mfnesscs.— The words 
"parties oonoerned" in s. 145 of the Grim. Pro. Code do not necessarily 
mean only the persons who are disputing, but include also persons who 
are interested in, or claiming a right to, the property idblisDUte. Though 
in a proceeding under s 145, the evidence is to be recorded as in a sum- 
mons case, it is the duty of the Magistrate to issue prooesses for the 
attendance of such witnesses as the parties may desire to call, unless he 
can show good reasons for not doing so. Ram CHANDRA DASS v. MONO- 
HUR Roy, 21 C. 20 

(6) Order of Criminal Court as to—Crim. Pro. Code l^ct X 1882), s, 145 — 

Parties to proceedings — Manager of Company— Bight to notice. — Where 
proceedings under s, 145 of the Code of Criminal Procedure were instituted 
by a Magistrate regarding a dispute as to the right to dig’ for coal in a 
certain moit^a which was claimed by a Company to the exclusion of those 
in possession of the surface rights of a portion oi the mouza, and the 
Magistrate made the manager of the Company only a party to the proceed- 
ings and not the Company itself, and an order was made under the section 
in favour of the manager : Held, that the order was bsd and must be set 
aside, ao the parties interested were not properly before the Court, The 
manager had no interest, except as such, or possession except as represent- 
ing the Company, and such possession is not the kind of possession con- 
templated by the section. BEHARY L.vllTRIGUNAIT v. Darby, 21 0. 915. 

(7) Proof of possessum-Tiile, proof of— Suit for damages for value of fruit 

taken from garden — Right of suit.— A suit for damages for the value of 
fruit orops taken away by the defendant from a garden alleged to be in the 
plaintiff’s possession can be sustained on the hading that the plaintiff was 
in possession up to the date of the institution of the euit i it is not neces- 
sary for him to prove his title to the land, unless the defendant shows a 
better title. In this oase there being no sufficient findings of the plaintifis’ 
possession to the date of suit, nor that the defendant bad failed to show 
the better title, the suit was remanded for such findings. LEP SINGH 
EHASIA V. Nimab Khasia, 21 C. 244 

(8) Suit for— See LIMITATION ACT (XV OF 1877), 20 C. 560, 

(9) Suit for, Execution of decree in— SeeMssNE PROFITS, 21 C. 989, 

(10) Transfer of— See Hindu Law (Gift), 20 C. 464. 

Poverty. 

Bee SECURITY, 21 C, 626. 

Power, 

Of sale in default of repayment of advance — See STAMP ACT (I OP 1879) , 21 C. 

241. 


1242 


796 


Practice. 

(1) AMdavil of document — Sealing up immaterial parts— Sufficiency of affidavit, 
' —A plaintiff in his affidavit of document objected to allowing inspection 
of such portions of certain account books as be stated did not contain 
entries relating to the matters in question in the suit, and claimed the 
right to seal up such portions. Upon that affidavit being filed, the 
defendant took out a summons to consider the sufficiency thereof. It 
was objected that this was not the proper mode of procedure, and that 
the defendant should take steps when inspection was refused. Held, 
that though teohuically the better way of raising the question would 
bavS been to take out a summons for produotioo, the course taken by the 
defendant might, if preferred, be adopted, and that he was entitl^ to 
an order that the plaintiff should make a better and further affidavit 
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Practice —(Concluded) . 

showing what parts of the documents be claimed to eeal up, and the 
grounds upon which the claim was based. JADUB LALL SHAW v. 
Kanai Loll Shaw, 20 G. 687 

(2) Dhtnissal of suit~^8taying proceedings — Application to restrain Receiver 

■parting with ftinds, pending appeal — Power of CourtSt — Under the Code of 
Civil Procedure, once a suit has been dismissed, the Court dismissing it is 
functus ojjlcio, save that it may stay execution of its own decree or order 
for costs. An application therefore made to a Court of first instance 
after dismissal of the suit, but before appeal filed, asking that the Receiver 
may be restrained from parting with funds in bis hands pending an 
appeal, cannot be granted. YamiN-UD-dowla v. Amed ALI Khan, 21 
C. 561 

(3) Evidence—Exliibiis marked for itUntification afterwards marked as '‘admit- 

ted on both sides" by Bench Clerk—Certificate by Court as to the endorse- 
ment on exhibits— Record of appeal to the Privy Council.— In an applica- 
tion for a certificate that a limited meaning should be placed upon 
endorsements made by the Bench Clerk on certain exhibits printed in 
the paper book in a suit, which had gone on appeal to the Privy Council, 
the Court, considering the reasons for the application to have arisen from 
the nature of the case and from the contentions on either side, left the 
matter to be dealt with by their Lordships of the Judicial Committee, at 
the same time directing its order to be forwarded to the Privy Council. 

Rattan Koeb v. chotay Nar.mn Singh, 21 C. 476 

(4) Nob recognizable by law as customs — See MAHOMED.aN L-\W (CUSTOM), 

210.149. 

(5) Petition by Administrator-General for letters of administration— Prayer for 

remission of Court fees where estate is of small value — Rule of Sigh Court, 
QQg^Verification of petition— Aiministrator-QeneraVs Act (II of 1874). 
ss. 12, 16, and 17. — A petition by the Administrator-General for letters of 
administration containing a statement as to the value of the estate, 
followed by a prayer for the remission of Court fees under rule 697 of the 
Rules of the High Court (Belcbambers’ Rules and Orders, p. 278), is 
sufficiently verified by the signature of the Administrator-General in 
accordance with s. 12 of Act II of 1874. The efieot of that Act is to do 
away with the requirements, of the rule in such a case, so far as it makes 
verification by affidavit necessary as to the value of the assets. In the 
goods of Me COMISKEY, 20 C. 879 

(6) Purchase-money, payment of, into Court— Conditions of sale — lnUrest~Re- 

gistrar's sale — Costs. — Wberethe purchaser of a property ataRegiswars 
sale is out of time in paying into Court the balance of his putchMe- 
money. the practice of the Original Side of the High Court is that 
payment of interest shall follow as a matter of course. But if there has 
been delay on the part of the patty having the carriage of the ptoceedmp. 
and if that party appears on the summons taken out by tbe purchaser wt 
the purpose of paying into Court the balance of such purchase-money, e 
shall not be allowed his costs against the purchaser, Kanye LALL DABS 

v. Shama Churn Dawn, 210. 566 

(7) Reasons for rejecting Appeal— See Judgment, 21 0. 92. 

(8) Suit in tormn f&nneris— Continuation in forma pauperis o/ w 

ordinary form-Civ. Pro. Code {Act XIV of 1882). 401. 415.-A Court 

has power under Chap. XXVI of the Code of Civil Procedure o ® . 

suit instituted in the ordinary form to be continued in 
Thompson V. The Calcutta Tramway company, 20 c.diy 

(9) See ACT VIII OF 1885 (Tenancy. Bengal), 2i C. 602. 

(10) See Attorney and Client, 21 C. 85. 

(11) See S.ALB, 21 0. 479, 

Pre-emptioD. 

Anujng co-sharers under the Oudh Laios Aot (XVIII of 1876), ss. 9 to 

emptor's right, as such, dependent oh the intending vendor s right to sea 

Accounts between co-sharers— Contribution, ^*^«!!f^anniiQahle* 

— Pre-emption, as declared in tbe Oudh Laws Aot, 1876, is no 

where the co-sharer claiming it denies the title-of the oo-sharer p p 

1394 


Page 


397 


1004 


947 


591 


1007 


ai6 


GENERAL INDEX; 


Pre-emption— (Coicludod). 

to sell, alleges that the latter is not a oo-sharer, and says that he hiniBolf 
is entitled to the property. One of two oo-sharers, entitled to equal shares 
in an inheritance having taken possession of the whole, was '9ued by .the 
other for her share, with mesne pro&ts from the date of the suit. To pro- 
vide costs, the latter had sold to her co-plaintiSs the right to claim half 
of hot share. The defences were— (1) relinquishment of hot claim in 
favour of the defendant ; (3) that the defendant had a right of pre-emption 
/IS to part, in conseguenoe of the above transaotion ; (31 that the eharo in 
dispute was subject to a proportion of the debts due from the estate of the 
deceased, chargeable on the whole inbericanoe ; and that if the plaintiffs 
should be held to be entitled to a decree, they should also be deolared 
liable to pay, according to shares, their pact of all the debts of the deceased 
liquidated by the defendant, as well as a proportion of money which he 
bad expended, in good faith, in litigation for the protection of the inherit- 
ance. As to (1), the two Courts below concurred in the finding that no 
relinquishment had taken place. As to (3), it was pointed out that there 
had been no attempt to sell a share of the inheritance, but only to sell a 
share in a suit ; and it was held, that the position taken up by tbe defend- 
ant was icoonsistent with bis olaimiug to pre-empt, so that pre-emption 
was inapplicable. As to (3). it was Jield, that, although the plaintiffs 
could not have a decree for mesne profits during the whole period of the 
defendant’s possession, yet, if any account was to be taken of the defend- 
ant’s payments, it must also be taken of his receipts and it was held 
that the incidental benefit to the plaintiffs, who had not authorized tbe 
litigation, in which expense had been incurred, did not give rise to any 
implied contract on their part, or render them liable in equity for any 
portion of that expense. ABDUL WAHID KHAN v. Sh.^LUKA BIBI, 21 C. 
496 (P.C.) = 21 I. A. 26-6 Sar. P.C.J. 39D = RafiqU6 and Jackson's P.C. 
No, 134 

Preliminary Inquiry. 

(1) See GRIM. PRO. CODE (ACT X OP 1882), 20 C. 349. 

(2) See SANCTION TO PROSECUTION, 20 0. 471. 

Preliminary Issue. 

See Costs, 20 C- 762. 

Presumption. 

(1) See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 20 C. 026. 

(2) See STOLEN PROPERTY, 2l C.' 328. 

(3) Bee WILL, 21 C. 279. 

Primogeniture. 

See ACT I OF 1869 (OUDH ESTATES), 20 C. 649- 

Priority. 

Of auction-purchasers — See Sale, 20 C. 25. 

Private Arbitration. 

See ARBITRATION, 21 C. 213. < 

Private Partition. 

See PARTITION, 20 0. 285. 

Privy Council. 

(1) Decree of— See EXECUTION OP DECREE, 20 C. 105. 

(2) Order of— See LIMITATION ACT (XV OP 1877), 20 0. 551. 

(3) Practice of— See LiuiTATION ACT (XV OP 1877), 20 0. 660. • ‘ 

* * b 

Probate. 

(1) Application for. and grant o/ probate — Probate and Administration Act (V.o/ , 
1981 ) — lUseretion of Court as to refusal to grant probate — Exeeutor.-^ 
Where, on application for probate by a person appointed executor by the 
will, the genuineness of the will is not disputed, and the applicant is a 
person not legally incapable, the Oonrt acting under the Probate ' aOd ' 
Administration Act (V of 1881) has no discretion to refuse probate OQ the 
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ProbAte — (Concluded). PagW^ 

gEouod that in ita opinion the applicant is not a fit and proper pereon to 
be appointed executor. HARA COOMAR SIRCAR v. DOOBGAMONI 
DaSI, 21 C. 195 ... 76* 

(2) Application for. refusal to add party as defendant in— ’See APPEAL 

(General), 2i C. 539. 

(3) Duty on— See COURT FEES ACT (VII OF 1870), 20 C. 575. 

(4) Person claiming interest in the estate of the deceased — Interest wffinent to 

support application to revoke probate— Revocation of probate — Probate and 
Administration Act (V of 1881), $. 69.— Where the heir ab intestaio of a 
deceased person haa entered into a contract to sell the property of the 
deceased, and has received the greater part of the consideration money, 
the purchaser from such heir is a person claiming to have an interest in 
the estate of the deceased within the meaning of s. 69 of the Probate and 
Administration Act, and is entitled, upon a will being set up and proved 
at variance with his interest, to apply for revocation of the probate of the 
will so set up. MUDDUN MoHAN SIRCAR V. Kali Churn Dey, 20 C. 

37 ... 26 

(5) Revocation of probate — Interest entitling person to apply for revocation — 

Hindu Law— Inheritance— Succession to property of aegraded and outcaste 
woman — Right of her husband's family in her property acquired while 
degraded. — In an application for revocation of probate of the will of K, 
which had been granted to D, it appeared that K was a Hindu widow, 
who many years ago left her husband’s family dwelling-house and became 
a woman of the town ; that she had lived under the protection of D for 
35 years ; that when she came to D, she had no property, but that all the 
property she left had been acquired by her while in a degraded and out- 
oaste state. Held, that the applicant as her husband’s sister's son had 
DO interest in her estate entitling him to maintain the application. The 
general rule, that the tie of kindred between a woman’s natural family 
and herself ceases when she becomes degraded and an outcaste, applies 
with even greater force as between her and the members of her husband’s 
family. Those members therefore have no right of inheritance in proper- 
ty acquired by a woman who leaves her husband’s family and becomes 
degraded. In poods o/ KAMINEYUONEy BEWAH, 2l C. 697 ... 1095 

Procedure. 

(1) Sea Costs, 21 C. 901. 

(2) See Grim. Pro. Code (Act X op 1882), 2i C. 727. 

(3) See Jurisdiction, 2i c. 782. 

(4) See Minor, 21 C. 866. 

(5) See RECOGNIZANCE TO KEEP PEACE, 21 C. 622. 

(6) See Sale, 21 C. 844. 

Proceeding:s. 

(1) Dona fide in Court without jurisdiction — Bee LIMITATION ACT fXV oP 

1877), 20 C. 29. 

(2) On application for maintenance— See MAINTENANCE, 20 0. 351. 

Process. 

(1) See ACT VI OF 1876 (CHOTA NaGPDR ENCUMBERED ESTATES), 21 C. 609. 

(2) See POSSESSION, 21 C. 29. 

Property. 

(1) Outside jurisdiction of Court— See EXECUTION OP DECREE, 21 C. 639. 

(2) Settled on settler's family, with charge on it for religious and charitable 

purposes— See Mahomedan LAW (WAKP), 20 C. 116. 

Prostitution, 

Sea PENAL Code (ACT XLV OP 1860), 21 C. 97. 

Protection Order. 

See ARREST, 20 C. 874. 
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Public Highways. 

Bee ACT UI OF 1884 (MUNIOIFAL, BENGAL), 20 0. 732. 

CorUc'l XLV 0/ 1860), ... 268. 283, 

riwer.-The mere fact ofaa enoroaohmeat on » on cauaintf 

not oeceaeatily amount to a public nuiBauoe so asto render ^ 

such enoroaohmont liable to punishment under e. 9 results 

but there must be evidence that suoh enoroaohment thit an^^ 

speoiBed in e. 268. The rule laid down in that case to the J 

enoroaohmeat, however slight, on a tidal naviga e determined 

oOenoe under s. 290 is too widely stated Eaoh case shoijd to de^ 
on its own merits, and a decision arrived at as to whether the encroaon 
meat has caused an obstruction or not. The P®tition« w»b charged with 
having erected a jag in a tidal navigable river ® 0 “»truct®d of trees ana 
dams and thereby having committed oSenoes under 88.283 and 2 JO 

of the Penal Code. There was evidence to show that jl\g| 

cubits long and 20 cubits broad, and it was erected on the silted 

eVde of the river where it was about 300 hats broad, and tb^t i* ^ 

not obstruot the ordinary navigation of the rivet, ^belowe 

that the iop could not but cause an obstruction, and 

665 

Public Religious Purposes. 

See BIGHT OP SUIT, 20 0. 397, 
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irchase. 

By decree-holder without permission to bid- 
21 C. 789. 


-See APPB\r. (Second Appeal), 


Purchase-money. 

Payment of, into Court-See PRACTICE. 21 C. 566. 

Purchaser. 

(1) At execution sale — See ESTOPPEL, 20 C. 236. 

(2) Liability of, for tent— See Sale, 21 C. 169, 383. .. AtTACH- 

(3) Of mortgage bond at sale in execution of decree, rights of See ATTACH 

MBNT, 20 C. 805. 

S tu.. .na pos.ession-Se. R.OH. O. 8UX.. 

' ^ 21 C 255 

(6) Bights of— See LANDLORD AND TENANT, 21 C. 433. 

(7) Title as between— See ESTOPPEL, 20 0. 296. 

(8) Title of— Bee SALE, 21 0. 383. 

**”^(1) Of separate share o! estate— See Partition, 20 0. 285. 

(2) Sale of— See SALE, 20 0. 746. 

(3) Tenure notice on sale of, form of — See BALE, 20 C. 86. 

Putoldar. 

Bee Parties, 21 0. 116 . 

Oaestion in Execution of Decree. 

Bee OlV* PRO. CODE (ACT XIV OP 1862), 20 C. 260. 

Question of Law. 

Bee Appeal to Privy Council# 21 0* 484. 

Rateable Distribution. 

Bee SALE, 21 G. 200. 
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ReHlization, . 

See FINE, 20.0. 478. 

Re-arrest. 

See ABREST. 20 C. 874. 

ReceWer. 

(1) Application for costs to be paid out of money in hands of — See ATTORNEY 

AND CLIENT. 2l 0. 85. 

(2) Application to restrain his parting with funds pending appeal — See FRACTIOE, 

21 C. 561. 

(3) Attachment of money in hands of— See ATTACHMENT, 21 C. 85. 

(4) See SALE, 21 C. 479. 

Recognizance to keep Peace. 

Criiii, Pro, Code, 1882, ss. 106, 349 — Procedure to be followed by Magistrate 
iryhig a case when he is not empowered to bind the accused down 
un^r s. 106 of the Crim, Pro, Code . — An Honorary Magistrate ezer* 
oieing third class powers tried an accused on a charge of criminal 
trespass and convicted and sentenced him to pay a fine of Rs. 10, or in de- 
fault to sufier seven days’ rigorous imprisonment. He further submitted 
the case to the District Magistrate with a recommendation that the 
accused should be bound down to keep the peace under s. 106 of the 
Crim. Pro. Code, and the District Magistrate ordered the accused to 
furnish security. Held, that the order of the District Magistrate was 
illegal and must be set aside. Before an order under s. 106 can be 
properly passed the conviction must be by a Magistrate of the class men- 
tioned in the section and not by a third class Magistrate, and the order 
must be passed by the Magistrate who convicts and passes the sentence. 

mahmuddi Sheikh v. aji Sheikh, 21 c. 622 ... 1045* 

Record. 

(11 Of appeal to Privy Council— See PRACTICE, 21 C. 476« 

(2) Of grounds for Magistrate’s proceedings— See CRIM. PRO. CODE (ACT X OP 

1882), 20 0. 513,520. 

(3) Of rights— See ACT VIII OF 1885 (TENANCY, BENGAL), 21 0. 378. 

(4) Of rights, Dispute as to entries in— See APPEAL (SECOND APPE.\L), 21 0. 

776. 

(5) Proceedings in preparation of— See ACT VIII OF 1885 (TENANCY, BENGAL), 

21 C. 38. 

(6) Publication of— See ACT VIII OP 1885 (TENANCY, BENGAL), 21 C. 621. 

Recorder of Rangoon. 

See JURISDICTION. 20 C. 689. 

Recorder’s Court. 

Suit in, to set aside decree of Small Cause Court— See FRAUD, 21 C. ^12. 

Recording Statement. 

Of accused before Magistrate— See CRIM. Pro. CODE (ACT X OF 1382), 21 C. 

642. 

Re-entry, 

Sec Lease, 20 G. 273. 

Refusal. 

(1) Of execution where no opportunity to obey decree has been given — See EXE* 

cuTioN OP Decree, 2i C. 784. 

(2) To grant probate— Discretion of Court as to— See PROBATE, 21 0. 196. 

(3) To sign a reoeipt for summons — Crim. Pro. Code (Act X o/ 1882), ss. 69, 71 

— Pro. Code (Act X of 1872), s. 154— Penal Code (AclXLV o/18§0), 
ss. 173, 180. — A mere refusal to sign a receipt for a summons is not an 
offence under s. 173 or s. 180 of the Penal Code. THE QUEEN-EMPBBSS 
V. Krishna Gobinda Dass, 20 C. 358 ••• 243- 

Register. ' 

See Evidence Act (i op 1872), 20 0. 940. " 
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ReKistrar*5 Sale. 

Soe Traotioe, ai 0. 566. 

Registration. 

Soe Sale, 30 0. 247. 

Registration Act (III of 1877). 

(1) S. 635— See MINOR. 21 0. 872. 

(3) S. 82 — Penal Code {Act XLV o/jl860),s. 193~" Judicial proceeding'* Delegation 
of powers bg District Registrar — Raise evidence.^lt is no offenco to make 
a false statement before a person purporting to aot in execution of the 
Registration Aot, but not legally authorized po to do. Badbiea 
Mohan Kdri v. Lad Mohan Sha, 20 C. 719 

Regular Suit. 

See ATTORNEY AND CLIENT, 21 C. 85. 

Regulation XVII of 1806 [The Bengal Land Redemption and Foreclosure], 

Ss. 79— See LIMITATION ACT (XV OF 1877), 20 C. 269. 

Regulation VIII of 1819 (Patni Taluk.Regulation, Bengal). 

(1) Ss. 5, 7-See SALE, 20 0- 247. 

(2) S- 8— See Sale, 20 C. 66. 

(3) 8. 11— See SALE, 21 C. 702. 

(4) S. 14 -See SALE, 20 C. 746. 

Regulation XI of 1825 (Alluvion and Diluvion, Bengal). 

(1) See ACT III OF 1884 (MUNICIPAL BENGAL), 20 C. 733. 

(2) S. 4, cl. 1— See ACCRETION, 21 C. 233. 

Release. 

See Deed, 20 C. 373. 

Religious and Charitable Purpose. 

See MahomedAN Law (WakF). 20 C. lie. 

Religious Endowment. 

See RIGHT OF SUIT, 20 C. 810. 

Religious Fraternity. 

See JURISDICTION. 21 C. 463. 

Relinquishment. 

(1) Mahomedan widow succeeding to life interest in estate of her husband— See 

Mahombdan Law (Succession), 2i C. 157. 

(2) 0/ or omission to sue for portion of claim^Cause of action— Joint properly, 

suits for exclusion from, and 2 >artilion'fif— Co-sharers— Civ, Pro. Code {Act 
XIV of 1882), s. 43. — One co-sbarer suing another tor exclusion from joint 
property, and omitting to include in his olaim a portion of the property of 
which he seeks possession, is not debarred by s. 43 of the Code of Civil 
Procedure from suing to have the joint estate partitioned, including the 
portion omitted from the former suit, the causes of aotion in the two 
suits being difierent. ABDUN NASIR v. RASULAN, 20 C. 385 

(2-a) Of or omission to sue for portion of elaim—Civ. Pro. Code (Act XIV of 1882), 
s. 43 — Cause of action. — In 1869 the plaintiff sued the defendant for pos- 
session of a piece of land which the defendant had included in her home* 
etead by building walls. In that suit the plaintifi alleged that on that 
land there were two palm-trees which belonged to him, and that the 
defendant had wrongfully prevented the pasis from going to those trees to 
tap them, but he asked in his plaint in that suit for no relief in respect of 
the trees, only stating that he would bring a separate suit for them. The 
Munsif dismissed that suit on the ground that the land was within the 
defendant’s tenure, and his decision was affirmed on appeal. In a suit 
brought in 1890 against the same defendant lor deolaration of title to and 
possession of the two palm-trees and for an injunction restraining the 
defendant from disturbing bis possession of them. Held, that the rtiaim 
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ReMaqul5hment~(Cottc;iM2ed). 

arose out of the same cause of action as that in the former suit, and that 
the suit was therefore barred by s. 43 of the Code of Civil Procedure. 

Maksud adi v. Nargis Dye, 20 c. 322 

(3) Of or omission io sue for portion of claim— Civ. Pro. Code (AeiXLV of 1882), 
s. 43— Cause of action, splittir^ o/— Onus of proof.— a plaintiff has 
sustained at the same time an injury in respect of his proprietary or per- 
manent interest in an estate, and also an injury in respect of a temporary 
or leasehold interest in suoh estate, and files suits for redress in both 
causes of action, it cannot be said that the two causes of action or so iden- 
tical that he is precluded by s. 43 of the Civ. Pro. Code, from filing 
separate suits. The onus is on the defendant to show that the causes of 
action are identical. UPENDRA LaL MUKBRJEE v. THE SECRETARY 
OF STATE FOR INDIA IN COUNCIL, 20 C, 716 

Remedy. 

See Sale, 20 C. 8. 

Rent. 

(1) Abatement of— See Landlord .\nd Tenant, 21 C. 1005. 

(2) Accrual of— See Sale, 21 C. 383, 

(3) Admission of—See Act VIII of 1885 (TENANCY, BENGAL), 20 C. 595. 

(4) Amount of— See Act Vlll OP 1885 (TEN.\NCY, BENGAL), 21 C. 132. 

(5) Apportionment of— See LANDLORD AND Tenant, 21 C. 1005. 

(6) Average rate of rent— See ACT VIII OP 1885 (TENANCY. BENGAL), 21 0. 

0d6« 

(7) Deposit of. in Court— See ACT VIII OP 1885 (TENANCY BENGAL), 21 0. 

680. 

(8) Meaning— See APPEAL (SECOND APPEAL), 20 C. 254. 

(9) Rate of— See ACT VIII OF 1885 (TENANCY, BENGAL), 21 C. 986. 

(10) Right to -See ACT Vfll OP 1885 (TENANCY, BENGAL), 21 C. 869. 

(11) Suit for— See RES JUDICATA, 20 C. 505; 21 0. 236. 

(12) Suit for arrears of— See ACT VIII OF 1885 (TENANCY, BENGAL), 20 C. 903. 

(13) Suit for proportionate share of — See CO BHARER, 20 0. 107. 

(14) See ACT VIII OP 1886 (TENANCY, BENGAL), 21 C. 722. 

(15) See 8.ALE, 21 C. 169. 

Repeal. 

See ACT VIII OF 1885 (TENANCY, BENGAL), 21 0. 129. 

Report^of Select Committee. 

See ACT II OP 1874 (ADMINISTR.\TOR GENERAL’S), 21 C. 732. 

Representation. 

(1) Of minor in suits— See MINOR, 20 C. 11. 

(2) On which action has followed— See ESTOPPEL, 20 0. 236. 

Repudiation. 

See CONTRACT, 21 0. 173. 

Residence. 

(1) See Insolvent act (ii and 12 Vict., C. 21). 21 C. 634. 

(2) Bee Will, 20 0. 15. 
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Res Judicata- 

(1) Civ. Pro. Code (Act XIV of 1882), s. Tenancy Act (VIII 

of 1885), s, 168 — Incidents of tenancy, application to determine — Dispute 
as to tenancy— Landlord and tenant.— The objection ofs. 168 of the Ben- 
gal Tenancy Aot is merely to provide a summary procedure for settling 
disputes between landlord and tenant in regard to the pactioulars referred 
to in ols. (a) [c) and (d) of the section. Though ol. (6) does authorize the 
Court to determine the name and description of the tenant, this was not 
intended to and does not authorize the Court to decide oonolnsively dis- 
putes as to the right to possession of the land. An issue, therefore, 
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Res Judicata— (ContintMd). 

regarding a dispute as to the existence of the relation of landlord and 
tenant between the parties in a prooeediog under s. 15B can only be de* 
oided oollaterall; and does not arise between the parties in suoh a manner 
as to make the division upon it res judicata between them in a eubse* 
quont regular suit. Pbary MOHUN MUKBBJI v. ALIBHBlKB, 20 0. 
219 

(2) Civ. Pro. Code Act (XTV of 1882), s. 18, Exp. 2 — Question substantially 

in tsswfl in former suit.— A. widow purported to charge land wbioh she 
held lor her widow’s estate with payment of a debt ; and afterwards sur- 
rendered her estate to the next heir, or reversioner, on condition that he 
should pay all her debts, and a suit was brought by the creditor after the 
death of tbe widow against the reversioner to recover the debt. This suit 
bad been preceded by another one brought by the creditor against both 
the widow, then alive, and the reversioner, tbe cause of action against 
tbe latter being that in bis bands was tbe property chargeable. That 
suit was dismissed as against him, but decreed against the widow. In the 
present suit payment was claimed from him of a balance of the deceased 
widow’s debt, on the ground that he bad agreed, on taking the surrender 
of tbe estate from her, to become responsible for her debts '.—Held, that 
this " might and ought to have been made ground of attack” in the former 
suit, within the Exp. 2 of s. 13 of the Oiv. Pro. Code ; and must accord- 
ingly be deemed to have been directly and substantially in issue in the 
former suit; and therefore that this suit was barred. Tbe Acts of 1677 
and 1882 did not alter the previous state of the law. Eameswar PbB- 
SHaD v. R.UKUMARI RUTTAN KOBR, 20 C. 79 (P.C.) = 19 I.A. 234»6 
Sar. P.C.J. 2il 

(3) Competent Court — Decision as to genuineness of deed. — In a suit to establish 

the plaintiff's right to a standing crop on tbe basis of his title to tbe land, 
it was held that where tbe plaintiff’s title depended upon the genuineness 
of a kobala in .respeot of tbe land , a finding with regard to suoh genuineness 
is binding as res judicata in a subsequent suit between the same patties 
with regard to the title to tbe same land, although no issue was discinotly 
raised in the former suit on the question of genuineness. DaKBYANI 
DBBEA V. DOLEOOBINO CHOWOBRY, 21 C. 430 

(4) Judgment in rem — Decision of Court as to construction of fTiff and ordering 

gt ant of Letters of Administration— Probate and Administration Acc (V of 
1881), 19, 59— Evidence Act (I of 1872), s. 41.— The High Court of the 
North-Western Provinces on tbe 2nd Febrnary 1890, in determining 
under s. 19 of Aot V of 1681 tbe question whether certain persons were 
entitled to letters of administration with tbe will annexed, construed the 
testator’s will ; and finding that tbe applicants were residuary legatees 
under tbe will, held that they were entitled to such letters of administra- 
tion. Tbe widow of tbe testator, who had unsucoessfuUy opposed the 
grant in tbe Court of the North-Western Provinces, then filed a suit in 
the Court of tbe Subordinate Judge of the 24-Pargana8 (or, amongst other 
things, tbe construction of her late husband’s will. Held on appeal in 
suoh suit, that tbe application for letters of administration was not a suit 
properly so called, and that the finding on tbe oonstructioo of the will by 
the Court of the North-Western Provinces, being incidental and for the 
purpose oi determining the question of the representative title of tbe 
applicants could not be regarded as conoluding tbe plaintiff by res judicata 
from obtaining a construction of the will in the suit brought by her. 
ARURMOYI DASI V. MOHENDRA NATH WADADAR, 20 G. 888 

^S) Rent suit— Decree as to amount of land— Rent payable for former years— Rate 
of rent payable.— Tbe plaintiff sued tbe defendant for rent of certain 
lands. The defendant contended that he was not liable for the entire rent 
as part of the land was in the plaintiff’s possession. Tbe defendant failed 
to prove bis conteotion, and a decree was given for the lull amount claimed. 
Subsequently tbe plaintiff again sued the defendant in. regard to the same 
property for arrears of rent for subsequent years at the rate olaimed in tbe 
former suit. Tbe defendant bad the land measured, adduced evidence, 
and endeavoured to raise the same defence as he had in the previous suit. 
No allegation was made to the effect that the rent had been altered inoon- 
sequence of anything that had happened since the previous decision. The 
lower Coorts, without eoDsidering the evidence adduced by the defendant, 
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Res Judicata — (Concluded). Faob 

held that the defendant could not again raise the same contention, as the 
question bad already been considered and determined in the previous suit, 
and was res judicata between the parties. Held, that the previous decision 
did not operate as res judicata, and that the lower Courts ought to have 
determined on the evidence adduced what the amount of rent in question 
was. Niti MadbuB SabKab v. Brojo NatH Singha, 21 C. 236 ... 789 

(6) Rent suit — Decree as to rent payable fcr former yea7-s — Evidence of rent pay^ 

able. — The plaintiffs sued the defendants for rent of a certain jote, 
claiming a higher rent than the defendants admitted. The High Court 
in second appeal gave a decree at the lesser rate admitted by the defend* 
ants. Subsequently the plaintiffs again sued the defendants in regard to 
the same jote for arrears of rent for subsequent years at the rate claimed 
in the former euit. The defendants contended that the rate of the rent as 
regards this jote was, by virtue of the judgment of the High Court in the 
previous suit, res judicata as between themselves and the plaintiffs. Held, 
that where in a rent'Suit a Judge tries the question and gives judgment on 
the question “ what is the yearly rent," and makes that the foundation of 
his judgment, that decision is res judicata between the parties Tbe pre* 
vious judgment of the High Court, therefore, operated as res judicata. 

Per Norris, J.-^Even if tbe judgment of the High Court, did not operate 
as res judxcata, still it was some evidence of the rate of the tent of the 
previous year. BUESHI v. NIZAMODDI. 20 C. 505 ... 343 

(7) Suit by reversioners — Former suit by widorv—Suit for construction of will.“ 

A Buib by reversioners after the death of the widow of a testator for the 
construction of his will and codicil and for a declaration of tbe plaintiffs' 
rights was held under the circumstances of tbe case not to be barred, as 
being res judicata, by the dismissal of a former suit which had been 
brought by tbe widow claiming tbe estate on the ground that the will and 
codicil were forgeries, and in which they were found to be genuine. 
Chukkin LAii Roy v. lout Mohan Roy, 20 G. 906 ... 609 

(8) Suit for possession and mesne prodts — Ex parte decree for possessioi wifh- 

out mention, of mesyie profits— Subsequent suit for sa^ne mesne profits and 
for subsequent mesne profits— Civ, Pro. Code {Act XIV of 1882), s. 13.— 

A suit was instituted for recovery of possession and for mesne profits. 

An ex parte decree for possession only was made, but tbe decree was silent 
as regarded tbe mesne profits. Subsequently a second suit was instituted 
for tbe same mesne profits as well as tor mesne profits foe a subsequent 
period. Held, that the claim for mesne profits prior to the institution of 
the first suit wa^ barred under s. 13 of the Civ. Pro. Code. JiBAN DAS 
OSWAL V. DURGA PER8HAD ADHIKARI, 21 C. 252 ... 

(9) See Act III OF 1884 (MUNICIPAL, BENGAL), 20 C. 732. 

(10) See ACT VIirOFl8S5 (TENANCY, BENGAL), 21 C. 378. 

(11) See Execution of Decree, 2i C. 784. 

(12) See Limitation act (XV of 1877), 21 C. 8. 

Restitution. 

(1) Of mesne profits, Right to— See MESNE PROFITS, 21 0. 989. 

(2) Of tights by motion, where decree is set aside on appeal — See EXECUTION 

OF Decree, 21 0. 340. 

Restricted Enjoyment. 

See Will, 21 C. 468. 

Retainer. 

See Act XI OP 1873 (Arms), 20 0. 444. 

Retrospective Operation. 

Of enactment when applicable to pending proceedings — See CiV. PRO. CODE 
(Act XIV of 1882), 21 0. 940. 

Revenue. 

Payment of by person in possession of estate under decree afterwards reversed— 

See Voluntary Payment, 21 0. 142. 

Revenue Courts. 

Application of Civ. Pro. Code to suits in— See WITHDRAWAL OF SUIT, 21 0. 428. 
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Revenue Officer. 

Power of, to doolaio land olaimod as Lakhiraj liable to rent — Bee ACT VIII OF 
1885 (Tenancy, Bengal), Ql C. 88. 

Revision. 

(1) CHmtnal coses — Power of Bigh Court in rernsionaf coses — Power to go into case 

on tacts — Ciini. Pro. Code [Act X of 1882), s. 439— Under a. 439 of the 
Code of Criminal Procedure, 1882, the High Court has power to consider 
the facts of a case in revision. Ram Brahua Sircab v. CHANDRa 
KANTA shah. 21 C. 931. 

(2) Power of Judge in— See Sessions Judge, 20 C. 633. 

(3) Practice of High Court in— See CRiM. P80. CODE (ACT X OF 1892), 21 C. 

827, 
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Revivor. 

See Limitation Act (XV of 1877), 20 C. 55i. 


Revocation. 

See PROBATE, 20 C. 37. 

Right of Occupancy. 

(i; See ACCRETION, 21 C. 233. 

(2) See ACT VIII OF 1885 (TENANCY, BENGAL). 21 C- 129 


^ (l) Civ. Pro. Code. AclXlVo/mi. ss. 30. 539 -Bel.gwve errdowv^ls-Rcmov^ 

^ Of sa}jadaHashin-ConUntiousandnon contentwuscases—Act XX of l&G3. 

—S. 539 of the Code of Civil Procedure applies both to contentious and 

non-ooDtentious oases. The interest required to enable a persoD to sue 

under that section must be an existing one. and not a mere contingency . 

the mere nossibilitv of an interest or the mere possibility of succession to 

the managership of the properties oonoeming which the suit is brought is 
tne m^agers p y V ^ worship of each worship- 

per in a Mahomfdan mosque or religions endowment is an independent 

^ght whoily irrespective of the' 

MEAN. 20 C. BIO 

. ^ yv j fA jv7\rwioftQi « 3 Q~-bS 9 ^Suit to remove a Mohunt—‘ 

suit, on behalf ^ certain alienations 

to the plaint, against ® “J , . . the mohunt removed on 

of property belonging to »dol set asi ^ ^ setting up an 

the ground that he trustee of the pro- 

adverse title to it. and to have anotb alleged that they and the 

petty appointed m ‘“f, ^ in the habit of worshipping the 

42 and expenses of it, but it was 

idol or of J evidence that any Hindu who chose was at 

clearly established by tae ejide°°® ^ and that others than 

liberty to give puja or render aid so, and that the plaint- 

the plaintiSs and the 42 P®^ therefore not the only persons interest- 
iffs and ‘be persons named were, obtained leave to institute 

ed m the suit. The *PP“®o^of A decree having been 

the suit under the . 'ndd that the suit was not one to which 

made m their favour, on *PP I- vig the persons interested therein 
the provisions of s. 30 were applicable as tu P ^ asoertainment, 
not being the whole Hindu oommumty. je ^ ggg ^ode 

and ttot the suit was one to which ^ ^ 

applied) the suit being breach ot that trust and for the appoint* 

religious purposes and «P®° t„®'“uoVabould have been dismissed, not 

ment of a new tmetw. “ oourt or with leave of the CoUeotor. 
having been brought m the “nX n <107 

SAJEDUR BAJA V. BAIPYANATB DEB. 20 0. 397 
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Right of Suit— (Conciucfeci). 

(3) Decree setting aside sale. Effect of not executing, within six months — iSa2«y 

Validity of — Right of auction-purehaser to bring suit for declaration of 
title and possession — Revenue Sale Law (Act XI of 1859>, s. 34. — Certain 
property having been sold for arrears of Govermnent revenue, the default* 
ing tenant brought a suit in the Civil Court to have the sale set aside, and 
obtained a decree which he did not attempt to execute till after the ex- 
piry of six months from its date. Held, in a suit brought by the auction- 
purchaser to recover possession of the share he had bought at the sale, 
that such non-execution of the decree had the effect of restoring the sale 
so far as it concerned the defaulter, and that the plaintiff was entitled to 
succeed. ABDUL LOTIP v. YOUSUFP ADI, 21 0. 255 

(4) Enhancement of rent, suit for— Right of a Hindu widow to sue for enhance- 

ment of rent as representing the estate of the deceased zamindar or as 
guardian of a minor son adopted to him by her — Bengal Rent Act (Bengal 
Act VIII of 1869). ss. 31, 46, 47— Z/mifafion.— A Hindu widow, represent- 
ing a zamindari interest in a mihal, sued for the rent upon a rent-paying 
tenure at an enhanced rate. She had, in former years, adopted a son to 
her deceased husband. The defendant objected throughout that this son 
(deceased in 1834) having been of full age iu 1881, when this suit was 
brought, tbe widow was not entitled to sue at that time, he having that 
right. Held, that the Courts below had rightly disallowed the objection. 
There was no sufficient evidence to show that the adopted son had attain- 
ed majority when this suit was brought, and the plaintiff could sue either 
in her character as widow of the deceased or as guardian of the minor 
adopted son. To bring into operation the special limitation enacted in 
s. 31 of Bengal Act VIII of 1669, where deposit had been made 
under s. 46. tbe deposit could only have been effectively made of 
rent that had accrued due before the date of such deposit. bUBJA KANT 
ACHARJYA v. Hemanta Kumari, 20 C. 498 (P.C.) = 20 LA. 25 = 6 Bar. 
P.C.J. 279 = 17 Ind. Jur. 169 

(5) Bee CONTRACT, 20 C. 854. 

(6) See Jurisdiction, 2i c. 463. 

(7) Bee Landlord and Tenant, 21 C. 433. 

(8) See LIMITATION ACT (XV OP 1877). 20 C. 906. 

(9) See Parties, 21 C. 180. 

(10) Bee Possession, 21 G. 244. 

Rioting. 

(1) Rights of true owners against person in wrongful possession— Affray, Evi- 

dence as to nature o/.— When a party is in possession of land for four or 
five days, though it may be in wrongful possession, another party, although 
claiming to be tbe rightful owner, is not entitled to go in force to turn 
him out, much less is he entitled to take armed men with him for that 
purpose. In an affray specific evidence as to the acts of each fighter cannot 
be expected, but only general evidence as to the accused taking part in it, 
and persons who, as in this oase, punted the boats on which the fight took 
place, and in whose interests the fight on the boats took plaoe, were held 
to be just as blameworthy as the men who struck the blows* MOHER 
SHEIKH V. Queen-Empress, 2i c. 392 

(2) Bee CHARGE, 21 C. 955. 

(3) See CrIM. PRO. CODE (ACT XlV OP 1882), 21 0* 827. 

(4) See Criminal Proceedings, 20 C. 537. 

River. 
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See Public Nuisance, 20 0. 665. 


Road Cess. 

(1) See ACT VII OP 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 20 0.826. 

(2) Bee ACT VIII OP 1885 (TENANCY, BENGAL), 21 0. 722. 


Roads. 

Vesting in Municipal Commissioners — Bee ACT III OP 1884 (MUNICIPAL, BEN- 
GAL), 20 G. 732. 
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Rule of HIsh Court. 

No. 697—See PR40TICE, 20 0. 879. 

Rules* 

Pcamed b7 Iiooftl GovetnmeDt undec b. 16, Crim. Pro. Code— See BENCH OF 
MAQISTRiLTBS, 20 C. 870. 

Ryot. 

(1» Seo ACCRETION, 21 0 233. ^ 

(2) See Act VIII of 1885 (Tenancy. Bengad), 20 O- 708 ; 21 0. 129. 

(8) See APPEAL (SECOND Appeal), 2l G. 776. 

Salladanashln. 

(1) Pogitioo ol— See mahomedan Law (Endowment). 20 0. 610. 

(2) Suit foe removal of -See RIGHT OF SUIT, 20 C. 810. 


PA 


5ate. 


(2) Cartmo.te-SeBA.CT\noF 1880 (PUBLIC DEMANDS RECOVEBY, ben- 

in\ n ipfdffular desceipfcioo 10—360 MINOR, 20 C. 11. 

4) EfiVet CO, of porchase being benami £oc juagment-dabtor-See ACT VIII OP 

1885 ofl885 (TENANCY, BenOM.), 81 C. 554, 

(5) For arrears ^ VIII o/ 1819. s. n—" Defaulting Proprietor'] 

(6) For <.-eated by premous 

r.j lv^ance of-Voidable incumbrances. -In 1839 a mofturart lease waa 
^ to thypredecessors of the defendants bj the then pufnwJar of a 

granted ‘J®. P” .g t putni was sold for arrears of tent under 

pufiw created in 1819^ in I84»t^ney putohaser at that 

‘V dT not interferl wUh the mokurari. loelSSS the f "-J 

sale did not , .. same Reeulation for arrears of rent, the default 

brought to of the purchaser in 1848. and at this 

'’°i“\“»as%arch“ABed ty“,he puS°, !□ 1890 tbe pUintifls .u.d to set 
the mofearari leaaL coniending that they were, by virtue of their 
^ eSfd to avoid all inoumbtancee created by any pulntdar and 

purchase, avoiding merely those created by the immediate de- 

Jlulte” The defendants contended that the provisions of ^. U of the 
faulter. iue . nlaintifis to avoiding locumbtanoes. the acts of 

Regulation restricted the pUmt^s^ro a^ ^ 1848. and his 

SleXs in ^itle Uvioaa to the defaulter in 1885. had not intorfer^ 
sucmmo'S m mie p the plaiotifis could not have it set aside. Held 

Trkmpv^J dissenting) that the plaintiffs were entitled to avoid the 
^^o^rlri Held, per GUOSB AND BEVERLY, JJ.. tbathavicgregard to tbe 
Tn^iov and ptino pie of the regulation a zemindar is entitled to bring a 
KiSto saK the same condition, in which it was at the time of its 
^ «• And thftt the purohaser 10 therefore entitled to avoid all 
in^SiTrknces Binoo its creation, whether by the actual 

delaSt^c oe by any of his predecessors. Per GHOSE, J.-Tbe mokura^ 
lfl«e wL an incumbrance upon the putnx, but inasmuch as s, 11 

m'iKh/b^rtgarded i *the latter. If treated as an incumbrance it mipt 
?!, held^^to hive accrued upon the intfni by reason of the defaulting zemm- 
SL ?ot haX “r/^aside. theu^ entitled to do so within the meaning 
c?thMe words in ol. 1. If treated as a lease the words m cl. 2. holder 0 / 
Unure ace wide enough to include any putnxdar whether the 
dMA&g or ”pr’e*iourholder. ler BEVERLEY, J.-Tbe words “.delAUll- 
nroDfietor ’’ used in ol. 1 of s. 11 must be read as the proprietor of 
the tenure in default.” and were not intended to be restricted to the parti- 
cular pwprietor for whose default the tenure is brought to sale, and the 
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word “default,” used in cl. 2 of that sectioa must be given a similarly wide 
iaterpretatioQ. GOPENDRO OHUNDBK MITTER v, MOKADDAil HOSSEIN, 

21 C. 702 ... 1099 

( 7 ) For arrears oi rent — hiahiliiy oi a'iction-vurchas'ir for arrears of rent priw 

to purchase — Bengal Tenancy Act (VIII of 1885). ss. 65 and 169i cl, c. 

— Bent, Suit ior. — The plaintiSs sued the first five defendants for arrears of 
rent due in respect of a certain tenure, and obtained a decree on the 16th 
of April 1888. In execution of that decree the tenure was sold on the 8th 
April 1391, the defendants 6, 7 and 3 being the auction-purchasers. On the 
I8th of April 1891 the plaintiSs sued all eight defendants for the arrears of 
rent which bad become due between the 16th April 1888 and the btb April 
1891. Held that the auction*purchasers (defendants 6, 7, and 8) were not 
liable, the arrears of rent sued for having become due prior to their par> 
chase. PAEZ RAHAMAN v. RamSUKH Ba.JPAI, 21 C. 169 ... 746 

(8) For arrears of rent -Priority of auction-purchasers— Sale set aside by an ox- 

parte decree and afterwards confirmed — iV’ofice.— The plaintifi and the 
defendant purchased the same tenure at successive sale, held in execution 
of two decrees under the provisions of s. 59 of Act VIII of 1869, for 
arrears of rent due in respect of difierent periods. Defendant’s sale was 
first in point of time, but was set aside on the judgment-debtor obtaining 
au ex parte decree against the defendant. The suit was, however, restored 
aud ultimately dismissed, and the defendant’s purchase remained undis- 
turbed. In the meantime, however, after the ex parte decree, but before 
the dismissal of that suit, the tenure had been again sold for farther 
arrears of rent which had accrued before the defendant’s purchase and 
was bought by the plaintiS. Held that the defendant's title must prevail, 
being petior in point of time, and that the defendant was under no obliga- 
tion to discharge the arrears of rent for which the second decree was ob- 
tained or to give notice of bis purchase to the plaintifi. BAM CBUNDER 
SaDHU KH.AN V. SAMIR Gazi. 20 C. 25 ... 17 

(9) For arrears of rent — Putni sale— Mortgage security, conversion of — Surplus 

sale-proceeds, charge of mortgagee upon— Charge — Transfer of Property 
Act (IV of 1882), s. 73. — A putni taluk having been sold for arrears of rent 
under Heg. VIII of 1819, the surplus sale-proceeds held in deposit 
in the Collectorate were drawn out at intervals by the holders of money 
decrees, against the putnidars. The plaintifi, who held a mortgage of the 
taluk, sued to recover from these decree-holders the amount of his unsatis- 
fied claim Two of the defendants pleaded that, over and above the 
amount taken by them, there remained in deposit sufficient money to 
satisfy the plaintiff, and that the other unsecured creditors who had drawn 
out this balance should alone be held liable. Held, that the surplus sale- 
proceeds were to be regarded as the shape into which the plaintifi's security 
was converted, and as before such conversion the security could not be 
split up into parts, the plaintifi was entitled to realize the balance due to 
him out of the whole of the surplus, as otherwise his security would be 
diminished. GOSTO BEHARY PYNB v. 8HIB NaTH DUTT, 20 C. 241... 163 

(10) For arrears of rent — Putni tenure, sale of — Registration in zemindar's serishta 

—Rights of zejiiindar — Bengal Reg. VIII o/1819,ss. 5, 1— Bengal Tenancy 
Act (VIII of 1885), s. 13. — A. putni taluk was sold in execution of a decree, 
but the auction-purchaser, although be obtained possession, did not get 
himself registered in the zemindar’s serishta. In a suit by the zemindar 
against the former bolder of the putni for rent due for a period previous 
to the sale, held, that the suit lay against him, and that the rights of the 
zemindar were not aSeoted by the existence of the remedy provided by s. 7 
of Bengal Reg, VIII of 1819. SURENDRONATH PAL CHOWDHRY V. 
TiNCOWRI DASI, 20 0, 247 ••• 

((11) For arrears of rent — Reg. VIII of 1819, s. 14 — Paint sale — Seputni interest— 

'Notice of safe— Onus of proof as to requirements of Reg. VIII of 1819.—“ 

Certain putnidars having defaulted, their putni right was put up for sale 
by the zemindar, under Reg. VIII of6l819, aud purchased by the defend- 
ants. The plaintiffs being seputnidars of a portion of the lands let out 
in putni were, after the sale, dispossessed by the defendants. The saput* 
nidats brought a suit against the defendants asking for possession of the 
mauzahs forming their seputni, alleging that the notification of sale had 
not been duly served, and that the proceedings taken by the zemindar 
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Sanction to Prosecution— (Conc^uifecj). 

which he found, for ro>%soDs stated in his judgment, to be ialse. 
taking the order to have been one made under s. 195 of the Code of 
Criminal Procodnre, that it waa a proper sanction, inasmuch as it was 
given to a oontemplstcd prosecution by a definite person, Semble, on the 
supposition that the order was one under s, 47G of the Grim. Pro. 
Code, that it was not necessary for the validity of an order under 
that section that there should beany evidence on the record ccutradicting 
the case which was thought to be false, or that there should be a prelimi- 
nary inquiry. Although it may sometimes well be that a preliminary 
inquiry ought to be held, the adoption of a rigid rule to that effect is 
neither rendered imperative by the law, nor is it desirable. BaT'RRAM 
Surma v. Gouri Nath Dutt, 20 C. 474 

(i) See Grim. Pro. Code (Act X of 18S2). iO C. 249. 

(3) See PENAL Code (ACT XLV of 1860), 20 C. 724. 

Search Warrant. 

See ACT IV OF 1861 (CALCUTTA police, BENOAI.), 20 0. 670. 

Secunderabad. 

Cantonment of— See Security. 21 C. 177. 

Security. 

(1) Civ. Pro. Code (Act XIV o/ 1892). s, 380 — Ca-itonmvnt of Secunde-.-abad . — 

For the purposes of s. 390of the Code of Civil Procedure, the British Can- 
tonment of Secunderabad is a place out of British India. HOSSAIN ALI 
MiRZAv. ARID ALI MlRZA,21 C. 177 

(2) Civ. Pro. Code, 1832, -v. 380 — Suit for amount of legacy under will — 

Suit in nature of administration suit— Discretion of Court under s. 380 
—Interpretation of Acts— ' Shall." — The power given to the 

Court under s. 330 of the Civil Procedure Code to order security for 
costs is discretionary, and one which the Court ought, or ought not, to 
exercise according to the circumstances of each case ; and unless it is 
shown that the exercise of the power is necessary for the reasonable pro- 
tection ot the defendant, the Court ought not to interfere. Where the 
plaintiff in a suit against the executors of a will for the amount of a legacy 
bad, on account of the conduct of the defendants, no alternative but to 
seek the assistance of the Court, and the defendants stated that the 
assets were not sufficient to pay all the legacies in full, and it was there- 
fore clear that the suit would have to proceed as an administration suit 
in which the plaintiff could in no event be liable for the defendant's 
costs : Held, that the Court would not order the plaintiff, although she 
was not in possession of any immoveable property within British India, 
to give security for the costs of the suit. A plaintiff who is entitled 
under a will to a beneficial interest in a part of tbe surplus income de- 
rived from immoveable property does not become thereby " possessed 
of immoveable property ” within tbe meaning of s. 380. In the 
goods of PREMOHAND MOONSHEE. BIDHATRBE DASSEE v. MOTTY 
LaLL GH0SB,21 0. 832 

(3) Civ. Pro. Code (Act XIV of 1882), s. 549— Powerfy of appellant — Ground far 

ordering security for costs of appeal. — Under the circumstances of this case 
tbe Court refused an application that the appellant, on tbe ground that he 
was a person without means, he should give security for the costs of the 
appeal. HEWETSON v. Deas, 21 C. 626 

(4) See Appeal (General), 20 C. 245. 

(6) See LETTERS PATENT (HIGH COURT), 21 O. 473. 

Select Committee. 

See ACT II OF 1874 (ADMINISTRATOR-GENERAL’S). 21 C. 7.32. 

Sentence. 

(1) See APPEAL (CRIMINAL), 20 C. 687. 

(2) Bee ORiai. PRO. CODE (AOT X OF 1892), 20 0. 483. 

(3) See CRIMINAL Proceedings, 21 C. 121. 

Separate Charges. 

See Joinder of Chargeb. 20 C. 4i3. 
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Separate Suit. 

(1) See Civ. Pro. Code (act XIV of 18S2), 21 c. 437. 

(2) See Mesne Profits. 2i c. ysu. 

Seputni Interest. 

See SALE. 20 C. 746. 

Sessions Judge. 

(1) Po^oer of, in rtvinon^Fiirllur enqKLiry^Poicer of Sessio)is Judge to direct 

Criw. Pro. Code (.let X of 1862), ss. 423, 435, 436 and 439.~A complaint 
was made before a Magiscrate, which iovolved a charge of dacoity against 
the accused person and others. The Magistrate in dealing with the case, 
proceeded under s. 209 of the Code of Criminal Procedure, and finding no 
case of dacoiiy prima facie established, proceeded to frame charges 
under s. 254 of the Code, charging the accused with oSencea under ss. 380 
and 448 of the Penal Code, vh.. theft in a building and criminal trespass. 
Having heard the whole of the evidence, he then acquitted the accused 
under s. 258 of the Code and gave him sanction under s. 195 to prosecute 
the complainant under s. 211 of the Penal Code. The complainant then 
applied to the Sessions Judge to revoke that sanction. The Sessions 
Judge proceeded to consider the whole case, and finding that a proper 
inquiry bad not been made and all evidence available not taken, and that 
had tbi<i been otherwise, a Sessions case might have been established 
directed the Magistrate to hold a further inquiry, and to proceed, in 
accordance with the result of such inquiry, either to commit the accused 
to the Sessions or grant the sanction, as the case might be. Held, that 
the Sessions Judge bad exercised a jurisdiction not vested in him by law. 
Acting as a Revision Court, be could send for the record for any purpose 
mentioned in s. 436, but he was not competent under s. 436 to direct a 
fresh inquiry, inasmuch as the accused had not been improperly discharg- 
ed of an ofieoce triable exclusively by a Court of Sessions, bub had been 
acquitted of ao offence within the Magistrate’s jurisdiction. The Sessions 
Judge had, in fact, exercised, the jurisdiction vested in him as an appellate 
Court under s. 423, as if an appeal had been presented to him from an 
order of an acquittal ; such powers in revision cases are only conferred 
on the High Court. Bai.janath PanDEY v. GaURI Kanta Mandal 
20 C. 633 

12) See Grim. Pro. code (Act X op 1882), 20 C. 520. 

5et-oif. 

(1) Claims arising out of Ike same transaction^Presidenev Small Cause Court 
jurisdiction— Equitable right of set-off— Civ. Pro. Code (Act XIV of 1882) 
-ss. Ill, 216— Presidency Small Cause Courts' Act (XV of 1882), ss 18 
expls. 1, 24.— In a suit in the Calcutta Small Cause Court, to recover 
Rs. 1. 197-5-6, the price of goods sold and delivered the defendants 
claimed to set-off a sum of Rs. 2,738-4, being the loss which they alleged 
they had sustained by reason of the plaintiff’s breach of contract, and 
claimed judgment for the sum of Re. 1.540-14-6 after giving the plaintiff 
credit for the sum claimed by him. Held, that the defendant’s claim 
could be set off if it were one which the Small Cause Court bad jurisdic- 
tion to try ; but the claim being to obtain credit for or receive the entire 
sum of Rs. 2,738-4, the Small Cause Court was without jurisdiotiou, and 
no set-off could therefore be allowed. An equitable right of set-off 
exists in this country when both the claim of the plaintiff and that of 
the defendant arise out of the same transaction, although the claim 
sought to be set-off is not within the provisions of a. Ill of the Code of 
Civil Procedure. Quicre — Whether a decree could be passed in favour of 
the defendant for any balance which might be found due to him. 

Bro.iendba Nath Das v. The Budge-Budgb Jute mill Com- 
pany, 200.527 

<2) Presidency Toions Small Cause Court Act (XV of 1882), s. 18, explanation I 
— Admitted set off "-Debt-Civ. Pro. Code (Jet XIV of 1882), s. Ill— 
JuTis'Mction.— The plaintiffs sued in the Calcutta Court of Small Causes 
for breach of contract, the damages for which breach amounted to 
Rs. 2,148. but they deducted from this sum of Rs. 2,148, by way of 
set-off, a sum of Rs. 500, which was due by them to the defendant on 
account of an entirely different transaction, thereby reducing their claim 
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Set-off— (Concluded). 

k° dofendaot admibfed that the Rs. 500 was due to him 

by the plaintiffs, but did not, either before suit or at the trial, agree to 

plaiobiff’e claim. H<fd. by MacphersON 
ftod TuevelyAN, JJ., (Petheram, C.J.» dissenting) that the sum of 
Rs. 500 could not, under explanation I of s. 18 of Act XV of 18R2, be 
set off, and that the suit must be diemiseed as being beyond the juris- 
diction of the Court. R.AMDBO v. Pokhiram. 21 C 419 

Settlement. 

(1) In favour of settlor’s family, with ultimate remainder to the poor — See 

MahomrdAn Law (Wakf). '20 C. 116 

(2» Of Ohowkidarl Chakcan Land— See LIMITATION ACT (XV OE-’ 1877), 21 C. 
Gi6« 

(3) Proceedings, effect of— See Act III OF 1881 eMpnicipaL. BENtiMj), 

20 0. 732. 

Settlement Officer. 

(1) Acting as Survey Officer— See APPEAL (SECOND APPEAL), 21 C. 935. 

(2) Decision of— See ACT VIII OF 1885 (TENANCY. BENGAL), 21 C. 37S. 

(9) Order of Special Judge on appeal from — See appeal (SECOND APl’EAL), 

21 C. 776. 

(1) Power of— See ACT VXIf OK 1885 (TENANCY, BENGAL), 20 C, 577. 679; 21 
C. 38. 

Settlement Proceedings. 

Procedure when none in operation — See Ac^T VIII OF 1385 (TENANCY, 
BENtiAL), 21 C. 807. 

Share. 

Of estate, proceedings against when in arrear— See Sale. 21 C. 844. 

Shareholders. 

See HINDU Law (Partition). 20 C. 45. 

Share of Partner. 

See ATTACHMENT, 20 C. 693, 

Share Warrant. 

Bee COMPANIES ACT (VI OF 1382). 20 C. 676. 

Small Cause Court. 

(1) Attachment by— See SALE, 21 C. 200. 

(2) Decree of, suit in Recorder’s Court to set aside— See FRAUD. 21 C. 612. 

(3) Mofussil— See APPEAL'(8 econd appeal), 21 C. 249. 

(4) MolussU, Jurisdiction of— Suit, to establish right to crops on basis of title to 

land on which they are grotni— Question of title.— A. suit to establish the 
plaintiff’s right to a standing crop on the basis of bis title to the land is an 
^dmary civil suit, and not a suit of a Small Cause Court nature. 
Dakht.ani Debea V. Dolbgobind Chowdhry. 21 c. 430 

(5) Presidency towns— See OlV. Pro. Code (Act XIV OF 1882), 21 C. 269. 

(6) Presidency towns, jurisdiction of— See Set-OFF, 20 C. 527 ; 21 C. 419. 

Sold Note. 

See Contract, -20 c. 854. 

Solehnama. 

See Variance between Pleading and Proof, 20 C. l. 

Special Judge. 

(]) On appeal from settlement officer— See Appeal (SECOND Appeal), 2i c 
776. 

(2) Order of— See Appeal (SECOND Appeal), 21 C. 985. 

(3) Power of— See Act VIII of 1886 (Tenancy', Bengal), 2i C. 521. 

Specific Performance. 

See Minor, 20 C. 508. 
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.Specific Relief Act il of 1877). 

8. 42— See DECTiARATOR"? Decree, 20 C- 834. 

Stamp. 

(1) See Companies act (VI of 1882), 20 C. 676. 

(2) See Costs. 20 C. 762. 

Stamp Act {I of 1879). 

Sch. I, arts, 29 and 44 (b) — Mortgage advance payable on demand — Power of 
sale in default of repayment of advance. — In consideration of an advance 
of Rs. 1,450, on interest, repayable on demand, certain boat-owners 
assigned to S. <£* Co. their paddy boats, the boat-owners retaining working 
and being responsible for the safety of the boats, and agreeing, so long as 
the .sum advanced with interest should remain unpaid, to use their boats 
for the eole purpose of supplying paddy to S. S Co., and to deliver such 
paddy (which was to be paid for at the naarket rate) at the end of each 
trip as directed by S. & Co. On failure to make repayment on demand, 
S. d- Co. were empowered to take possession and to sell the boats. Held, 
that tbe document was a mortgage and not a pledge, and as suob should 
be stamped under art. 44 (6) of soh- T of the Stamp Act of 1879. IN THE 
MATTER OF KO SHWAY AUNG v. STRANG STEEL AND CO., 21 C. 
241 

• • • 

Statement. 

(1) Of deceased relatives— See EVIDENCE AcT (I OF 1872), 20 C. 758. 

(2) Of witnesses recorded bv Police— See Criu. Pro. CODE (ACT X OF 1882), 

20 C. 642. 

(3) While in custody of Police— See Evidence, 21 C. 392- 

.Statute, 

(1) Construction of— See Civ, Pro. CODE (ACT XIV OF 1882), 21 C. 940. 

(2) See Security, 2i C. 832. 

Statute 4 Oeo IV.. Cap. 84. 

8. 3— See CRIMINAL BREACH OF CONTRACT, 21 C. 262. 

Statute 11 and 12 Vic., Cap. 21. 

(1) S. 6— See Insolvent act (ii and 12. Vic. Cap. 21). 21 C. 634. 

(2) S. 9— See Insolvency, 20 C. 77 1. 

Statute 12 and 13. Vic. Cap. 106. 

S. 65— See INSOLVENT ACT (11 AND 12 VlC., CAP. 2lj, 21 C. 1018. 

Statute 17 and 18, Vic. Cap. 104. 

S. 267— See JURISDICTION, 21 C. 782. 

Statute 18 and 19. Vic. Cap. 91. 

S. 21— See JURISDICTION, 21 C. 782. 

Statute 37 and 38 Vic.. Cap. 27. 

See JURISDICTION. 21 C. 782. 

Statutory Right. 

Effect on, of repeal of Act which gives it— Sec ACT VIII OF 1885 (TENANCY, 
Bengal), 21 C. 129. 

Staying Proceedings. 

See Practice, 2J c. 561. 

Step-in-aid of Execution. 

See Limitation act (XV of i877), 20 C. 29, 255, 696: 21 C. 23. 

Stolen Property. 

Dishonestly retaining stolen property — Penal Code, s. 411 — Legal presumptions, 
— Where a document, purporting to be a Collectorate notice forming part 
of a record and found by the Court to be genuine, was discovered to be in 
the possession of persons charged with retaining stolen property, it was 
held that, in a matter of this kind, it was right to raise legal presump-' 
tions arising cut of the ordinary course of business and to dispense with 
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Subordinate Tenure-holder. 

See PARTITION. 20 C. 379. 

Substantial Infury. 

Seo SALE, 20 C. ^99^ 21 C. 66. 

Succession Act (X of 1865). 

(1) Ss. 179, 187, 191 — See ACT II OF 1864 (ADMIN1STUATOR-<1 ENERAL’k) 21 
0. 732. 

(JJ 6. 263— See Apfeal (General), 20 C. 246, 

Succession Certificate Act (Vll of 1889). 

(1) See APi’EvL (General), 20 C. G4i. 

(2) S. 4— See EXECUTION OF DECREE, 20 C. 103. 

(3) S. 4. cl. (6) and VIII— See Limitation act (XV of 1877). 90 C. 755 
Suit. 

(1) Against miner — See MINOR. 20 C. II. 

(2) By some of a class as representatives of class— See PARTIES. 21 C. 180. 

(3) For adjustment of proportionate share of rent— See Co-SHARER, 90 C. 

107. 

(4) In forma liCLttperii — See EXECUTION OP Decree. 20 C. 111. 

(5) /n/orma prt«pcris— See PRACTICE, 20 G. 319, 

(6) Institution of — See LIMITATION ACT fXV OF 1877), 20 C. 41. 

(7) On behalf of person alleged to be but not in fact a minor — See MINOR 21 

C. 866. 

(8) To recover surplus sale-prooeeds of sale lor arrears a revenue— See LIMIT^- 

TION ACT (XV OF 1877), 20 C. 51. 

(9) To remove Mohunt— See RIGHT OF SUIT, 20 C. 397. 

(10) With respect to joint property— See CO -SHARER, 90 C. 107. 

Summary Trial- 

See MAINTENANCE, 20 0. 35. 

Summons. 

(1) See Limit.aTION ACT (XV of 1877), 200. 899. 

(2) See Pardan.kshin Lady, 21 C. 588. 

(3) See Refusal, 20 C. 358. 

Sunset Law. 

Bee SALE. 21 C. 360. 

Superintendence, 

(1) Of High Court— See APl’SAIi (GENERAL), 21 0. 539. 

(2) Of High Court— See APPEAL (SECOND Appeal), 21 0. 799. 

(3) Of High Court— See SALE, 20 C. 8. 

Supplemental Suit. 

See COSTS, 21 C. 904. 

Surplus Sale-proceeds. 

Bee Sale, 20 0. 241. ' ' 


Stolen Property— (Co«cfjw/ed). 

direct evidoooo of the dooumout having been actually on the record or 
stolon from it. Though it be true that, before a man can be convicted 
of receiving stolon property knowing it to be stolen, it must bo shown 
that proporty has beoD stolen, /lefd, that the disappearance of tho docu- 
ment from the record plm the substitution of an limitation of it in its 
pi'ice, showed that it must have been taken with a diahoniiso object. 
ISHAN Ch.\ndra Chandra v. Queen empress, 2i C. .323 

Striking off Criminal Proceedings. 

See Crlm. Pro, Code (Act of 18S2), 20 C. 8C7. 

Subcontract. 

See Contract, 21 C. 173. 
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Survey Officer. 

Settlement officer acting as— See Al'PEAT (SECOND APPEAL), 21 C. 035. 

Survivorship. 

See Execution of Decree, 20 C. 896. 

Taluk. 

See Act I of 18G9 (oodh Estates), 20 C. G49 • 21 G. 997. 

Tax. 

See ACT III OF 1884 (Municipal, Eenoal), 2l C. 319. 

Tenancy. 

See Res Judicata. 20 c. 240. 

Tender. 

See Contract. 2i C. 173. 

Tenure. 

See Landlord AND Tenant, 21 c. 433. 

Testamentary Guardians. 

See Guardian, 21 C. 206 

Testator. 

SiC Will, 2l C. 279. 488. 

Title. 

(1) As between rival purchasers— See ESTOPPEL. 20 C. 29C. 

(2) Grant of administration without determining-See LETTERS of Anwr 

NISTR.\TI0N. 21 C. 344. ui- aubu- 

(2; Proof of— See POSSESSION, 21 C. 244. 

(4) Question of— See Sm.vLL CAUSE COURT, 21 C. 430, 

Trade. 

(1) See Insolvency, 20 C. 771. 

(2) See Insolvent act (h and 12 Vic., C. 2i), 21 c. lots. 

Transfer. 

^^BENolLll^MC.Tga^ to landlord-See ACT VlII of 1865 (Tenan-CV. 

(2) Of criminal case^Grovnd for tram/er^Probability 0 / unfair trial— Com. 
plexitij 0 / case— Transfer from one Magistrate to anoiJier— Local inouirv 
—Magistrate collecting evidence on local enquiry— Magistrate trying case 

competency of, to be loitness— Competent witness-. Examination of 

trate trying case as a witness.— Where an Assistant Magistrate with 
second class powers was directed by the District Magistrate to take ud a 
case of some complexity arising out of disputed boundaries to land in 
which the accused were charged with rioting, trespass, mischief and theft 
and where, m the course of such investigation, he held a local inquiry 
extending oyer five days, during which he made a number of notes and 
appeared to have made a very careful and conscientious investigation of 
the localuy such as would properly be made by a person whose duty it 
was to get at the facts with a view to lay the same before some tribunal 
and during such investigation it appeared that he acquired a large amount 
of mformaiion with reference to the occurrence on which he had to arrive 
at a judicial determination, but which, by reason of the wav it was 
acquired, he could not properly or legally consider in arriving at an ulti- 
mate decision of the case, (such information not being guarded by the 
safeguards by which statements on which a Judge or a Magistrate exercis- 
ing judicial functiohs can act must be guarded), and where it was 

suggested that the notes so made should be put on the record, and the 

Assistant Magistrate tender himself while trying the case as a witness to 
be cross-examined by either the prosecution or the defence; Beld that 
?uch a course could not be allowed, and that the Assistant Magistrate 
ought not to try the case, but that it must be transferred to some other 
Magistrate exercising first class powers for disposal. Powers of Magistra- 
tes to aola local invostigations and the nature of such iovestigatiohs dia- 
cussed. Whenever it is desirable for a Magistrate to view the place at 
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wbiob an occurrence, tho subject-matter of a judicial invesligatioa before 
him« has taken place, he should be careful to ooufine himself to such a 
view of the place as to enable him to underetaud the evidence placed 
before him. and should take oare that no information reaches him with 
reference to the ocourrence which he has to investigate beyond what be 
acquires by that view, and if the place of the occurrence be in dispute he 
would be wise in postponing his visit till all the evidence has been record- 
ed, if under such ciroumstaDces be feels disposed to visit it at all. But 
where a local inquiry by a Alagistratc takes the form of an investigation 
into the occurrence on the site of the ocourrccce instead of in bis own 
Court, and he takes evidence on the spot, such evidence should not be 
recorded unless it is protected by all the safeguards by which evidence, on 
which a Judge may act, is protected by law. HARI KiSHORE MITRA 
v. ABDUL BAKI MIAH, 21 C. 920 

(3) Of decrees to Superior Court— See SALK, 21 G. 200. 

(4) To Administrator-General by Hindu Executor— See ACT II OK 1974 (AD- 

MINISTRntor-General'S), 21 C. 7.32. 

Transferee. 

Transferee of decree— See Limitation ACT (XV OF 1877}. 20 C. 388. 

Transfer of Property Act (IV of 1882}. 

(1) Ss. 8 and 85— See PARTIES. 21 C. IIG. 

(2) S. 07, cl. (a)— See LIMITATION ACT (XV OF 1877), 20 C. 269. 

(3) .S. 73— SeeSAiiK, 20 C. 241. 

(4) S.S6— Interest'— Interest at rate stated «« bond — Discretion of the Court— 

i'mnffy—Ciu. iVo. Gorfe XIV 0 / 1882), s. 209.— The terms of s. 86 
of the Transfer of Property Act exclude the discretion conferred on the 
Court by s. 209 of the Civ. Pro. Code, in cases coming under the Trans- 
fer of Property Act. S. 86 of the Transfer of Property Act binds the 
Court to give a decree at the rate of interest provided by the mortgage if 
it be a rate to wbiob no valid legal objection can be taken ; that interest 
must be so computed down to the day tired by the Court, according to 
the terms of the 2od paragraph of the section, that is. the day being one 
within six months from declaring in Court the amount due. The 
amount to be declared due is the amount due for principal and interest on 
tbe mortgage, including interestat the rate provided by the mortgage- 
deed up to the day so 6xed ; it is tbe same whether it be ascertained on 
an account being taken bythe order of the Court, or be ascertained by the 
Court itself. Where a mortgage-deed stipulated for payment of half-yearly 
instalments of interest, and in case of default in such payments, provided 
for compound interest : Held that such a provision was net in tbe nature 
of a penalty : and there being no question of fraud or oppression, improper 
dealing, exorbitant amount, dealing with an ignorant person or any such 
consideration, the stipulation as to interest must be enforced. SURYA 
NABAIN SINGH V. JOQENDRA NARAIN ROY CHOWDHURY, 20 C. 360 ... 244 

(5) 8s. 86, 87-866 DECREE. 20 C. 279. 

(6) 8. 88— See INTEREST, 21 C. 274. 

(7) Ss. 88, dO-^Decree not satisfied after sale of mortgnffed jiroperty^Procedure 

' necessary to obtain balance of decree. — Where a decree-holder has obtained 

a decree under s. 88 of tbe Transfer of Property Act, and on sale of tbe 
mortgaged properly the proceeds of sale are insuHicient to satisfy the 
decree, be must, unless tbe decree gives him the right to proceed against 
other property or against the person of bis judgment-debtor, apply under 
s 90 of the Act for a decree for tbe balance remaining unsatisfied. 

LALLA TIRHINI 8AHAI V. LALLA HURBUK NARAIN, 21 C. 26 ... 650 

(8) S. 89— See Civ. PRO. CODE (ACT XIV OP 1832), 21 C. 818. 

(9) Ss. 99 67 — Sale of mortgaged property in execution of money decree — Sale 

' by mortgagee of mortgaged lyroperiy to salts/y a claim iwt arising under the 

mortgagee cannot sell tbe mortgaged property in execution 
of an ordinary money-decree in satisfaction of a claim not arising under 
the mortgage. 8- 99 of the Transfer of Property Act limits the eight of 
a decree-holder in such a case, and provides that he shall not bring the 
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Transfer of Property <Act IV of 1 882)— (ConcZttded). 

mortgaged property to sale otherwise tbao by institutiog a suit under 
5. 67 of chat Act. Quaere— Whether the suit to be instituted under s 99 
is a suit on the mortgage or is one on the charge created by attachment. 
JADUit EALFi Shaw Chowdhry v. Madhuh Lall Shaw Chowdhry, 

‘<^1 C. 34 

(10) S. 106— See Fishkry. 20 C. 44G. 

(11) Ss. 123, 129— See HINDU Law (GIFT). 20 0. 464. 

(12) S. 135 — MorOjage — Actionable claim — Assignment of mortgage — Liability 

of mortgagor — to be taken by mortgagor to obtain benefit of $. 135. — 

A mortgage is an actionable claim under s. 135 of the Transfer of Pro- 
perty Act. In order to obtain the benehc of that section the mortgagor 
must pay the price and incidental expanses, &c., with interest " into 
Court either or before the action. Where a mortgagor some months after 
suit was brought tendered the amouot due, on the assignment of the 
mortgage, to the assignee, and the tender was refused and no actual pay- 
ment was made into Court : Held, by PetHERam, G . J.. NORRIS and 
O’Kinealy, JJ., (affirming the judgment of HiLD, J.) that under the 
circumstances the mortgagor was not entitled to the benefit of s. 135. 
RussrcK LALh Pal v. Romanath sen, 21 C. 792 

(13) S. 135, c/. (d)— Actionable claim— Mortgage bond, — Per PBTHERAJI, C.J., 

Norris. O’Kinealy and GHOSE, .TJ. (PrINSEP, J.. dissenting).— The 
right to recover a loan secured by a mortgage of immoveable property is 
an '' actionable claim" within the provisions of s. 135 of the Transfer 
Property Act. Per PbtHERam. C.J.. NORRIS and GhOSB, JJ.— Where an 
actionable claim has been assigned, the debtor may be discharged from all 
liability by payment to the buyer of tbe price and incidental expenses of 
the sale with interest on tbe price from the date that the buyer paid it : 
provided that such payment is made at any time before a judgment of a 
competent Court has beec delivered affirming tbe claim, or before tbe claim 
has been made clear by evidence and is ready for judgment ; but if such 
payment is not made before tbe period mentioned tbe assignee is entitled 
to judgment for the whole debt. Per PRINSEP. J.— Tbe provisions of 
8. 135, cl. ((2), refer to a state of things existing at tbe time of the 
assignment, and not at tbe time of the enforcement of tbe payment of the 
debt. O’KlNE.vLY, J. —Clause (d) of s. 135 refers to circumstances 
arising before the transfer of tbe actionable claim, els. (a). (6^ and (c) 
refer to circumstances coming into existence at the time of the transfer. 
MuCHIRAM BARIK V. ISHAN CHUNDBR CHUCKEBBUTTY, 2l C. 568 

(F.b.) 

Trespass. 

(1) See Act II op 1888 (O.vlcutta Municipality Consolidation). 2i C. 528. 

(2) See Rioting, 2i c 392. 

Trespasser. 

See ACT VII OP 1805 (TENANCY, BBN<;AL), 20 C. 703. 

Trust. 

(1) See COURT Pees Act (VII of 1870), 20 C. 575. 

(2) Sea Hindu Law (Will), 21 C. 683. 

(3) See Rkjht OP SUIT, 20 C. 397. 

Ultra Vires. 

See Bench of Magistrates, 20 C. 870. 

Under-ryot. 

See L.andlord and Tenant, 20 C. 101. 

Unfair Trial, 

See Transfer, 2i C. 920. 

Variance between Pleading and Proof. 

Alleged inconsistency in pleadings — Oonstniction of solehnavia— Estoppel.— Mtet 
the death of a Hindu widow, a suit was brought to have a sale of a por- 
tion of her husband's estate made by bee set aside on the ground that the 
sale was invalid except in so far as it aSeoted the rights of tbe widow her- 
self therein. The plaintiff, who was a collateral relation, alleged himself 
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Variance between Pleading and Proof -(Concluded). Paob 

to bo the heir and sued as such, but was not so in fact. It appoarod, 
however, that a solthnama had boon entered ioto between him and the 
heir by virtue of wbioh be had acquired ail the rights of the heir in the 
property in suit. It did not appear that any objection bad buoo taken in 
tbo lower Courts to the framing of the suit on the ground that the plain- 
tiff was not the heir, and ih» defendant was allowed to raise the same 
objection to the suit as he might have taken bad it been brought by the 
heir. On appeal it was contended on behalf of tbo defendant that tbo 
plaintiQ, having sued as heir, could not be allowed to succeed on the basis 
of the solehAania, as this would be contrary to the rule laid down in 
11 M I.A. 7. Held, that if this objection had been taken in the first 
Court, the plaint and issues might and ought to have been amended, but 
as it was not so taken, and the substance of the case in the plaint was 
that the sale by the widow was invalid beyond her own interest, under 
the oiroumstaDces of the c<se there was no weight in the contention of 
the appellant. NURAL HOSSEIN v. SHEOsAH M LaL, *20 0. 1(P.Q.) = 

19 I.A. 221=6 aar. P.C.J. 205 ••• ^ 

Verification. 

(1) Of petition— See PRACTICE, 20 C. 879. 

(21 Of plaint by Acting Manager of Bank —See Plaint, 21 0. 60. 

Voluntary Payment. 

Moneypaid for benefit of anolJwr— Payment of t ex}enue by the claimant of ai 
estate iohile temporarily holding it under a decree »« Ins favour, afli-rtvards 
reversed — Liability of oioner for nio«< // so paid for his benejit- — Where a 
claimant having obtained possession of an estate under a decree in good 
faith, has paid the revenue and cesses (in default of which payment tbo 
estate would have been sold), although the decree may have been reversed 
afterwards, and he may have been deprived of possession, he nevertheless 
is entitled to bo repaid the amount by his opponent, who benefits by it, 
provided that be has not realised, or failed, through any fault of his own. 
to obtain enough out of the rents and profits during bis possession to 
cover this expenditure. The plaintifi had paid revenue and ceases in such 
a case. Held, that on bis accounting for mesne profits and all that he 
bad received, or might have received from the estate, he should recover 
from the defeudants. in whose favour the decree was ultimately made, the 
difierence between bis, the plaintifi’s payments, and receipts. DaeHINA 
MOHAN BOY v. SaRODA Mohan ROY, 21 C. 142 (P.C.)=20 I.A. 160 = 17 
Ind. Jur, 575=6Ssf. P-C.J. 366 727 

'Waiver. 

(1) See Arbitration, 21 C. 690. 

(2) See Decree, 20 c. 74. 

(3) See LlAHTATION .ACT (XV OK 1877,. 21 C. 542. 

Warraut Case. 

See Paboanashin Lady, 21 C. o98. 

Waste Land. 

See mortgage (Usufructuary!, 21 C. 882. 

Will. 

(1) Construction of will - Joint tenancy t» fee — Life-estate— Intention of testator — 
Restricted enjoyment, Direction as to.—k testator devised his estate, should 
bis wife remain bis widow, foe the general benefit of his wife and her 
child then living, and any other ohildren to be born to him of his said wife 
before or after bis death. He also provided that.' should his wife remain 
hia widow, she should have a full life-interest in the estate, and should 
not be annoyed with any vexation about shares during her lifetime, but 
that after her death her children and their descendants should take per 
sfirpes; and in the event of bis wife not remaining hia widow and her 
child or children being living, then the estate shonld go for the general 
benefit of bis children in equal shares when of the age allowed by Jaw. 

And in the event of bis said wife oontraoting a seoond marriage, and bis 
children dying before marriage and without children and under age, his 
wife should take half of his estate and the testator’s brother the other half. 
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her death, her childrL baWnJall " wife remained his widow until 

R.^L OF Bengal; 21 c 488 Administrator-Gene- 

that if JPottL feS mam^?rrorh7s“famny “‘eTt’h^ ‘“/ram "’ 

Zctz mo^Th^^rt^rrnrh/-:;'^ “7 i”;rr«hi7?ha“‘7tT, 

they should forfeit their rights UDd'er tbe^wiir Thp°^“®■® ri Pilgnmage. 
daughter-in*law of the testator a min^s ‘ plaintiff, a widowed 

by her maternal relations and brother removed from his house 

sided for more than three mo„ths w^ 

circumstances the plaintiff’s ab^enne /VA ^ under the 

COUHI DASSEE V. L^SHNA BHAmE. 20 C "lo""'’ * 

fact, raised in 1887. whether an ^ear death — On a question of 

todulyexecute his will, as he'was safd1;n 

the judgment of the District Court in the atfirm^?^ illness, 
judgment of the High Court, which wourd ? 7*1 restored. The 

ed in 1882, was reversed uoon thn mn- i the probate grant- 

as to the mental capacity of the testator^'anTa”*? of conflicting evidence 

pulj, OJ cppellate^Courl in dtcidina o« ^^^f^^^Prfsumption— 

in which the evidence is conflicting ' it the dutv^of^a all cases 

great regard to the opinion formed by in J. 

witnesses gave their evidence, as to the dLraa^o? m whose presence the 

and probably the advantage of hearing the witnases'^f- \l ** - 

of special value where there is conflict hArttpY'^i! '' ® ® evidence is 
oty of a person whose conduct tLev hrvp n^'“ ‘‘.T o^Pa- 

•n.nd they depose to ; for the oHfiYna? Court h of 

opportunity of judging of the truth?. 1 .?^= ^ ^ better 

manner in which it is given but also nt the 

possess those qualities on which depends much^f t*h'^ 
given in good faith; vis., power of obfervatiJTt. ^ °f evidence 

racy of expression, and general intelligence whiehT/^ 'J judgment, aocu- 
tL^'f **'® execution of a wiU is dianuieVon importance 

the time the will was alleged to have been that at 

the te.stator was such that it was do-ihu.ii the mental capacity of 

been ‘‘duly executed.” th^ «ill could have 

^ in- - ----- ■ 

(sufficient, if nothing appears to ?h^c^^ presumption 

the contents of the wiir'^il establish) that he knew 
^tances the eompefency ofatAsin^F n u ^ under ordinarycircum- 
^°*^®but the ordinary presumption ‘oriT* b® Pr^umed if nothing appears 

of the will is enough.*^ BTwhsre’ P'°®f of execStfon 

®-idence w4h shows "thTK testator's 

doubtful whether his state of mind lossy the least, very 

executed” the will as he is alk “d To “duly 

whether upon the evidence the tesLtL wT® to find 

boen Sr ^7u7“‘7.r. 

=o„.A,v .0 the aeCicn o, thf, 
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Will — {Concluded). 

proved, and refused probate. WOOMesh Ohunder Biswas v. RAsh- 
MOBINI DASSI, 21 C. -279 

(5) See Hindu Law (Will), 21 C. 683, 

(6) See Res Judicata, 20 C. 888, 

Witness. 

(1) Adjournm.'nt foi- attendance of wilneises^Civ. Pro. Code {Act XIV of 1862), 

s. 156 — Oiscrelion, ^J••'rc^sa 0 / — Witnesses, attendance of — Power of Bujk 
Gonri Oft second ap}}cal. — On that clay fixed for the bearing of a suit, the 
defendant applied lor process against certain of bis witnesses who had 
been summoned but who had failed to attend, asking for ao adjouroment 
to obtain their attendance. This application was refused and the case was 
proceeded with. The plaintiil's evidence was recorded and that of one of 
the defendants ; the defendants being unable to produce farther evidence, 
the Court recorded that the case was closed aud that judgment would be 
delivered on the following day, the 3lst December. On the day follow^ 
ing the defendants produced certain witnesses and asked that they 
might be examined. This application was rejected, and judgmoot was 
subsequently delivered in favour of the pUintifis. Held per PBTHERAM J. 
— That the omission to examine the defendants’ witnesses on the Slst 
December was a substantial error in procedure, and that the Munsif had 
therefore exercised bis discretion wrongfully. Per GHOSB, J. — That 
although there was some doubt whether the Court on second appeal could 
interfere in a point of discretion, yet this doubt was not strong enough to 
justify an expression of opinion contrary to that arrived at by the Chief 
Justice. MONI LaL BaNDOPADHW v. KHIRODa DasI, 20C. 740 d... 

(2) Examination of witness— ‘Cross-examination Rujhl of co-accused to cross- 

examine tuifjicss catted bn another eo-ocettsed for defence where tfieir 
cases are adverse — Evidence Act {I of 1872). s. 137. — One accused person 
may cross-examine a witness called by another co accused for bis defence 
when the case of the second accused is adverse to that of the first. Rau 
Chand Chatthr.iee V. Hanip Sheikh, 21 C. 40i 

{3} Examination of witnesses— Cross-exaviination — Right of accused to cross- 
examine witnesses for Pic prosecuticn before commitment— Crim. Pro. 
Code 118611. s. 194 ; (X of 1872), s. 191 ; (X of 1882). ss. 207. 208. 210, 
256. 267. 288 — Grim. Pro. Code. 1982. s. 364 — Recording statenumt of 
accused by Magistrate. — An accused person has the right to cross-examine 
the witnesses for the prosecution after their examination at the judicial 
inquiry before the Magistrate previous to commitment. The fact that 
the Crim. Pro. Code of 1872 contained an express provision to that effect, 
which was omitted in the Code of 1882, together with the provision of 
ss. 210 and 256 of the latter Code, must not be taken to show an intention 
on the part of the Legislature to deprive an accused of that right. The 
express provision in the Code of 1872 was probably thought by the Legis* 
lature when framing the Code of 1882, as being redundant, seeing that 
the Evidence Act of 1872. which was passed at the same time as the 
Crim. Fro. Code of 1872, made sufiiotent provision on the subject. S. 256. 
moreover, does not prohibit crofs-examination before a charge is framed; 
it permits a further cross-examinationexpressly directed to the case found 
and embodied in the charge, and would enable an accused person, if he has 
reserved his cross-examination, to exercise bis right at that time subject to 
a discretion given to the Magistrate by s. 267. Where depositions of witness- 
es for the prosecution before the ilagistrate previous to commitment were 
taken without any cross-examination by the accused being allowed, it was 
held that such depositions were improperly treated as evidence in the Ses- 
.sioDS Court, as they bad not been ‘‘duly taken” in the presence of the 
accused within the meaning of s. 288 of the Code. (JUEBN E&IPBBSS v. 
8AGAD Samba Sajao, 21 C. 642 

(4) Recalling witnesses for further cross-examination after charge- Evidence — 

^ Grim. Pro. Code {Act X of 1882), s. 257.— There is under s. 267 of the 
Grim. Pro. Code no absolute right of cross examibation which would 
enable the accused to recall and cross-examine the witnesses for the pro- 
seoution, no matter how completely and fully they have already been 
cross-examined, where the witnesses for the prosecution were fully cross- 
examined and a charge framed against the accused, and after an 
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Witness—iCoMcZurfed)! 

adjouroment for ten days, the witnesses fcr the defence were examined 
and cro^^s-examined, and on the day on which the jadgment was 
to be delivered, an application under s* 257 of the (^de of Criminal 
Procedure was made on behalf of the accused, asking that process 
should ispue for the witnesses for the prosecution to be recalled 
and further cross-examined Beld, that if the Magistrate was of opinion 
that the application was made with the intention and for the purpose of 
vexation or dfelay or for defeating the ends of justice, he was right in 
refusing the application. It lies upon the party who thinks himself ag- 
grieved to show that the ends of justice have been in some way frustrated 
JO consequence of the refusal to recall the witnesses. It is necessary to be 
very careful that persons on their trial should not be prejudiced ; but it i 
also necessary, on the other hand, to see that proceedings in the Cciniin< 
Courts are not hampered in a needlessly carping and litigious spirit, losii 
sight of the main purpose of those proceedings, and giving over-afctentio . 
to matter of mere form. NILKANTA SINGH v. THE QQEEN-EMPRESS, 
20 C. 469 


(5) See Evidence. 21 C. 392. 

(6) See POSSESSION, 21 C. 29, 

(7) See Transfer, 2i C. 920. 

(8) See WILL, 21 C. 279. 
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Withdrawal of Suit. 

(1) Civ. Pro. Code (*4ct XIV 0 / 1882). ss. 13 and 3— Institution of fresh sui/ — 

Pes judicata. — Where A instituted a suit to eatabliah his right to sell 
certain property in satisfaction of a decree against B, but withdrew the 
suit without having obtained leave to bring a fresh suit, and subsequently 
instituted another suit to establish his right to sell the same property in 
satisfaction of another decree against B, held, that the second suit was 
not barred by the provisions of s. 373 of the Code of Civil Procedure. 
Expl. Ill ol s. 13 of the Civ. Pro. Code contemplates a decree which 
docs not expressly grant the relief claimed ; the termination of a suit by 
the plaintiff being allowed to withdraw it, without leave to bring a fresh 
one, is not a bar under Expl. HI to a subsequent suit in which the 
same matter is in issue. KaMINI KANT ROY v. B.\M NATH CHUCKER- 
liUTTY. 21 C. 265 

(2) Civ. Pro. Code (Act XIV of 1882), s. Zf 3 ~ Applicability of s. 373 to suits 

under Act X cf 1859.— S. 373 of the Code o( Civil Procedure (as to with- 
drawing suits with liberty to bring a fresh suit) does not apply to suits 
under Act X of 3859, which is a complete Code in itself. MOKUNDA 
BULIjAV KvMl V. BHOG.^BAN CHUNDEB DAS, 21 C. 5U 

(3) Civ. Pro. Code (Act XIV of 1882), s. 373 — Withdrawal of suit without per- 

mission to brivff fresh suit — Application of the Civ. Pro. Code to sriits in 
Revenue Courts — Act X of 1859. — S, 373 of the Civ. Pro. Code (Act XIV 
of 1S82) does not apply to suits before the Revenue authorities under Aot 
X of 1859. that Act being a complete Code in itself. RadhA MADHUB 
SANTRA V. LUKHI Narain Roy Chom DHRY, 21 C. 428 
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Words and Phrases. 

(1) “ Actionable claim " -See ThaN’sker OP PROl’ERTY ACT (IV OK 1882), 21 

C. 568. 

(2) “Admitted set-off”— See Set OFF, 21 C. 419. 

(3) “ Anteoedeot debt '’—See KiNDO LAW (Joint FajiIILY), 20 C. 328. 

(4) “ Any other person who has not completed his age of 18 years ” — See 

LETTERS OF ADMINISTRATION, 21 C. 911. 

(5) “Complaint"— See COMPENSATION, 21 C. 979. 

(6) “Complaint”— See Cbtm. PRO, CODE (ACT X OF 1832). 20 C. 729. 

(7) “ Debts and Liabilities " —See ACT VI OF 1876 (CHOTA NAGPUR ENCUM- 

BERED Estates), 20 C. 609. 

/ ^ (8) “Decree-holder' — SeeCiv. Pro. Code (ACT XIV OF 1882), 20 C. 673. 

(9) “ Defaulter See SALE, 21 C. 702. 

(10) “ Defaulting proprietor”- See SALE. 21 0. 702. 

(11) “ Departure ’’—See INSOLVENCY, 20 C. 771. 
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Words and Phrases-(Co«<f/uicd). 

<12) '• Duly taken”— See 21 C. G42. 

<13) ** Erroneous”— Bee CHARGE, 2i C. 955. 

(14) “Pinal decree”— See ACT VIII OF 1885 (TENANCY, Bbngvl), 21 C. 387. 

(15) “Forfeit”— See OOUPANIBS ACT (VI OF 1882), 20 C. 676. 

(16) "Immoveable property” — Bee Fishery, 20 C. 446. 

(17) “In accordance with law”— See LLMITATION ACT [XV OF 1877). 20 C. .388. 

(18) “Intent” — See INSOLVENCY, 20 C. 771. 

(19) “ Intentionally”— See ESTOPPEL, 20 C. 296. 

(20) “Judicial proceedinf?” -See REGISTRATION ACT (III OF 1877), 20 C. 719. 

(211 “ Liability”- See ACT III OF 1884 {MUNICI1*AL, BeN(JAL). 21 C. 319. 

(22) “ May”— See SECURITY. 21 C. 832. 

(23) “ Notification '— See ACT III OP 1884 (Municipal, BenjiAl), 20 C. 699. 

(24) •• Numerous partied ' - See RIGHT OF SUIT, 20 C. 397. 

(25) “ Order notified”— See ACT III OF 1884 (MUNICIPAL. BENGAL), 20 C. 699. 

(26) “ Partiesconceroed”— See POSSESSION, 21 0.24. 

(27) “ Parties concerned in the dispute”— See POSSESSION, 21 C. 404. 

(28) “ Penalty”— See COMPANIES ACT (VI OF 1882>. 20 C. 676. 

(29) ” Permanently”— See ACT VIII OF 1885 (TENANCY, Bbngai..), 20 C. 579. 

(30) “ Personally interested” — See MAGISTRATE, 20 C. 857. 

(31) “ Prevailing rate of rent” — See ACT VIII OF 1985 (TENANCY. BENtJAL), 21 

C. 98G. 

(32) ” Principal Officer”— See PLAINT. 21 C. BO- 
OS) “Putra Poutrade Krama”— See HINDD LAW (WILL), 20 C. 906. 

(34) •' Realization”— See CiV. PRO. CODE (ACT XIV OP 1882), 21 C. 809. 

(35) “ Realization in execution”— See CiV. PRO. CODE (.ACT XIV OF 1882). 2l 

C. 609. 

(36) •' Rent”— See ACT VIII OF 1885 (TENANCY , BENGAL). 21 C. 722. 

(37) •• Rent”— See APPE.aL (SECOND APPEAL), 20 C. 254. 

(38) “ Revived”— See LIMITATION :act (XV OF 1877), 20 C. 551. 

(^) “Ryot”-8ee ACT VIII OF 1885 (TENANCY. BENGAL), 20 C. 703 ; 2l C- 129. 

(40) ” Saleable property”— See ATTACHMENT. 20 C- 693. 

(41) “Shall”— See SECURITY, 21 C. 832. 

(42) “ Shall be compelled to give See EVIDENCE, 21 C. 392. 

(43) “ Specified law See AFPE.aL (SECOND APPEAL), 21 C. 93. 

(44) “ Third person ' -See ACT VUI 1885 (TENANCY. BENG.al). 21 C. 869. 

(45) “Trader See INSOLVENT ACT (11 .AND 12 VIC.. CAP. 21). 21 C. 1018. 

(46) “Transaction ’’—See Criminal Proceedings, 20 C. 537. 

(47) “Ultra vires "—See ACT V of 1876 (MUNICIPAL, BENGAL). 21 C. 837. 

Workmanship. 

01 goods or commodities— See INSOLVENT ACT (11 AND 12 ViC., 0. 21), 21 C. 1016. 


Wrongful Confinement. 

Of ooolies employed in tea garden— See COMPOUNDING OFFENCE, 21 C. 103. 

Wrongful Possession. 


Rights of true owner against person in —See RlOTINCJ. 21 C. 392. 

Wrongful Restraint. 

See COMPOUNDING OFFENCE. 21 C. 103. 

Zemindar. ^ 

See Sale, 20 C. 247. 
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